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Before speaking about perspectives for Geographical Indication, I wish to start by talking about the position of GIs in India, I understand that so far there has been no presentation or discussion on the GI regime in India.


India protects GIs through a separate sui generis legislation viz. the Geographical Indications of Goods (Registration and Protection) Act, 1999. After the rules and procedures were notified, the law came into force from 15th September, 2003 i.e. only fairly recently. 


In India, the GI protection extends to all natural, agricultural and manufactured goods originating or a manufactured in a origin or locality, where a given quality, reputation or a particular characteristic is essentially attributable to its geographical origin.  There is a provision in the Indian Act for extending higher level of protection envisaged under Article 23.1 of the TRIPS Agreement, though so far no notification has been issued giving such higher protection to any item.  The Indian GI Act provides for protection only to those products which have been registered under the GI Act. So far 37 products have been registered and no foreign GI has been registered, though a foreign application from Chile has been received.


Even though the Indian GI Act may have been enacted in 1999, India has been respecting the underlying principles for quite some time and even as early as 1992, the Indian Courts had ruled that an Indian seeking a trademark labeled blended with Scotch & showing an insignia of a drum beater on a whisky bottle was not allowed.  In 1999, the name Peter Scot was not allowed for a popular Indian whisky and in 2006 the name Red Scot was disallowed by Courts. 


While India has yet to take a formal position on having a Multilateral Register of GI, as per the present dispensation, such an automatic protection envisaged under the Multilateral Register is not possible till the GI Act is amended through the parliamentary process.  Also it is being said that the Multilateral Register should not be restricted to only wines and spirits but should also cover all products.  Furthermore, there is a growing feeling that there is no justification for two levels of production under the GI Act, particularly as different levels of protection do not exist in any other IP instrument.  In fact, we feel that Section 3 of TRIPS Agreement which discriminates wines and spirits over other sets of products could be contrary to the objective of reducing distortions and impediments to international trade.  Another challenge is that of many GIs becoming generic, sometimes by design and sometimes out of lack of information.  Developing countries in particular are handicapped in this information because they do not have the capacity and means to track the genercide trend and prevent it. 

Having said this, the developing countries favour a GI regime because sometimes for many poor communities, these might be the only IP rights they possess even if these are not private rights and are public collective rights.  This could help the developing countries to protect their traditional wisdom and resources about which the developing countries have now demanded an amendment to the TRIPS Act.  Also there is a need to have uniformity on the legal definition of GIs across national legislations.  Besides bringing greater clarity in the provisions of international treaties on the concepts of ‘given quality’, ‘reputation’ and ‘other characteristics attributable to the geographical region’.  We recommend a uniform approach in classification of goods as in the case of trademarks and also suggest the examination of the feasibility of fixing minimum standards of inspection and quality parameters for recognition. 
