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I.
SUMMARY

1.
The Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the Committee) commissioned the drafting of an outline of policy options and legal mechanisms for the protection of traditional knowledge (TK).  The Committee first requested this outline at its sixth session, and extensively reviewed an initial draft (WIPO/GRTKF/IC/7/4) at its seventh session.  This document provides the revised draft that the Committee then requested.

2.
If objectives and principles for protection of TK are established internationally, it would still be necessary to determine how they are implemented at the level of national and regional laws.  This outline therefore gives updated information on the actual policy options and legal mechanisms that national and regional legal systems have already employed to give effect to the kind of draft objectives and principles set out in document WIPO/GRTKF/IC/9/5, the main working document on TK for this ninth session of the Committee, and in preceding versions (WIPO/GRTKF/IC/7/5 and WIPO/GRTKF/IC/8/5).  An outline of policy options and legal mechanisms may serve as an information resource to assist in the choice of appropriate mechanisms to achieve policy objectives and to implement principles such as those set out for consideration in WIPO/GRTKF/IC/9/5.  

3.
In line with the directions of the Committee, this draft has been updated “in the light of revisions to the draft objectives and core principles [WIPO/GRTKF/IC/9/5] and in the light of comments received”.  This document is an information resource and a potential capacity building tool only, and no specific decisions in respect of this document are suggested at this stage, beyond noting and commenting on its contents.  It would be possible to present further updates to this document to the Committee, should the Committee find this a useful or desirable step.

II.
INTRODUCTION

4.
At its sixth session (March 2004), the Committee requested the Secretariat to prepare two complementary drafts concerning protection of TK:

(i) an overview of policy objectives and core principles for protection of TK;  and

(ii) an outline of the policy options and legal mechanisms for the protection of TK, based on the full range of approaches already considered by the Committee, together with a brief analysis of the policy and practical implications of each option.

5.
The first document (the overview of policy objectives and core principles) was circulated as WIPO/GRTKF/IC/7/5 and reviewed by the Committee at its seventh session (November 2004).  The policy objectives and core principles were revised in the light of guidance from the Committee and the intersessional commentary process mandated by the Committee.  The resulting redraft of this document was circulated as WIPO/GRTKF/IC/8/5 and again as WIPO/GRTKF/IC/9/5.  

6.
The second document (the outline of policy options and legal mechanisms) was prepared as a companion to the first document.  It provides information on how national and regional legal systems have actually implemented objectives and principles for TK protection – the kind of policy options and legal mechanisms that have been used in practice to give effect to the objectives and principles that are being reviewed by the Committee.  The objectives and principles define the policy space, including the international dimension of protection;  the policy options and legal mechanisms describe how this policy space has been used in practice to protect TK against misappropriation and misuse. 

7.
The first version of the outline of policy options and legal mechanisms was submitted to the Committee as WIPO/GRTKF/IC/7/5, and reviewed at the seventh session.   The Committee requested the preparation of a revised version, to be updated “in the light of revisions to the draft objectives and core principles and in the light of comments received”.  The present document is the requested update.

8.
This updated draft document continues the function of providing information on the policy options and legal mechanisms that national and regional legal systems have employed to give effect to the kind of draft objectives and principles set out in WIPO/GRTKF/IC/9/5, the main working document on TK for this ninth session of the Committee, and in the preceding drafts, WIPO/GRTKF/IC/7/5 and WIPO/GRTKF/IC/8/5.

9.
The current version of the document retains the structure which was given to the Outline of Policy Options and Legal Mechanisms in its first iteration (WIPO/GRTKF/IC/7/6).  As was the case with the previous version, the current document is structured as follows:

(a) policy options for the protection of TK, comprising:
(i) options for the objectives of protection, recording various ways in which the draft Objectives and Principles contained in WIPO/GRTKF/IC/9/5 have been expressed in international, regional and national laws and instruments;

(ii) options relating to the general form of protection, recording the range of legal doctrines and general principles that have been applied to the protection of TK, corresponding broadly to the general guiding principles contained in WIPO/GRTKF/IC/9/5;

(b) legal elements of protection of TK, showing how legal provisions that have been developed and used in international, national and regional laws and instruments could implement the specific substantive principles contained in WIPO/GRTKF/IC/9/5.

The present document, which was required to be updated in the light of revisions to WIPO/GRTKF/IC/7/5, has therefore also kept the same structure, and continues to track the contents and structure of the draft Objectives and Principles.

10.
The of this evolving document was described as follows:

WIPO/GRTKF/IC/7/5 and this document together seek firstly to set out a common approach, built on actual experience with TK protection;  and secondly to leave open the policy space for this necessary diversity to find practical expression and to support policymakers and communities in considering all possible options, so that protection can be tailored and appropriate to the actual needs and context of communities.  WIPO/GRTKF/IC/7/5 therefore articulates suggested policy objectives and core principles, with a view to establishing common ground internationally.  By contrast, this companion document seeks to document the diverse measures that have been used at the international, regional and national levels to protect TK, to give practical effect to the policy objectives of protection, and to apply in practice the principles of protection.  WIPO/GRTKF/IC/7/5 is an attempt to distil a wide range of policy and legal approaches into a shared international platform for protection;  this document aims to serve as a menu of options to assist policymakers and communities in making practical choices about protection.

11.
The present update draws on the widening range of experience reported at the national and regional level, including specific legislative initiatives to protect TK.  This discussion is not intended to interpret or analyse the legal provisions in themselves, nor to assess the value or validity of any particular approach, but to illustrate the diverse policy options concerning the definition of TK.  The full texts of the laws referred to are provided on the WIPO website.

12.
The document also takes into account recent developments in international intellectual property law and broader developments in international law and policy.  There have been several examples of developments, where related policy fora working of specific aspects or subsets of traditional knowledge have validated the approach taken in the draft Objectives and Principles.  These include, for example:

· in the area of Indigenous Knowledge, i.e. those elements of TK which are held by Indigenous Peoples, the Working Group on Indigenous Populations of the Sub‑Commission on the Promotion and Protection of Human Rights has developed a document, entitled Standard Setting, which validates the approach taken in the draft Objectives and Principles for the specific field of Indigenous Knowledge.  The document assumes several provisions directly from the draft Objectives and Principles and applies them to the subfield of “Indigenous cultural heritage”.

· in the area of biodiversity‑related TK, i.e. those elements of TK which are associated to components of biodiversity, the Working Group on Access and Benefit‑sharing of the Convention on Biological Diversity (CBD) has developed elements of an international regime for access and benefit‑sharing, which validates the approach taken in the draft Objectives and Principles for the specific field of biodiversity‑related TK.  The document adopts several provisions directly from the draft Objectives and Principles and applies them to the subfield of biodiversity‑related TK.
  The CBD draft states that “the international regime … will take into account the work of the WIPO/IGC on the intellectual property aspects of sui generis systems for the protection of traditional knowledge and folklore against misappropriation and misuse”.
  This is an implementation of the larger decision recommended by the CBD Working Group responsible for biodiversity‑related TK that the CBD “acknowledge the work being done at the WIPO IGC on the intellectual property aspects of sui generis systems for the protection of traditional knowledge against misappropriation and misuse”.

III.
STRUCTURE OF THE OPTIONS AND ELEMENTS

Elements of sui generis protection:  as developed since the second session
13.
The Committee has worked on elements for a sui generis system of TK protection since 2001, when Member States requested the preparation of a document containing such sui generis elements.
  The document, entitled “Elements of a Sui Generis System for the Protection of Traditional Knowledge”
, was considered at the third session and proposed seven elements of sui generis TK protection systems.  These elements were further developed and supported by the Committee from its second to sixth sessions.
  The Legal Elements in Part B of the Annex are based on the elements established by the Committee since its third session, supplemented by the “key objectives and principles” reviewed by the Committee at its sixth session.
  The elements were initially developed by the Committee as responses to certain questions, which any effective sui generis system for TK protection would have to answer:

(i) Protection against misappropriation:  what are the rights?  

(ii) Scope of subject matter:  what is the subject matter? 

(iii) Eligibility:  what criteria should this subject matter meet to be protected?  

(iv) Prior informed consent (PIC):  how does the principle of PIC apply?

(v) Fair and equitable benefit‑sharing:  how would benefits be shared?

(vi) Beneficiaries:  who should benefit from protection?  

(vii) Acquisition of rights and formalities:  how are rights acquired?  

(viii) Administration and enforcement:  how to administer and enforce the rights?  

(ix) Duration of Protection:  how are rights lost or how do they expire?  

14.
In line with the Committee’s decision at its seventh session, “to maintain consistency, this document follows closely the structure proposed in [the Objectives and Principles].  Both documents draw on the same background of legal measures used and practical experience developed by countries and communities in many geographical regions, at every level of economic development”.
  This consistency is also reflected in the structure by which the options for each element of sui generis protection are presented.

Presentation of Options 

15.
The consistency established at the seventh session between the draft Objectives and Principles (WIPO/GRTKF/IC/7/5) and the draft Options and Elements (WIPO/GRTKF/IC/7/6) has been maintained in the ninth session documents between the revised draft Objectives and Principles (WIPO/GRTKF/IC/9/5) and the present document.
  Thus, the Options under each element are presented in the present document in the following four parts:

(i) general description of the relevant element that is addressed by the options and mechanisms;

(ii) draft Objectives and Principles in WIPO/GRTKF/IC/9/5 to which the element corresponds (given in a textbox);

(iii) a review of the options and mechanisms already utilized by existing national laws and measures to implement the respective legal element, including specific provisions in existing national sui generis laws and references to the common law where appropriate;

(iv) a summary of the options and mechanisms regarding the concerned element.

16.
The options are extended and updated with recent developments that have taken place in legislative activity in the TK field since the seventh session of the Committee.  This structure might facilitate:

(i) a better understanding of the wide diversity of options that exist for implementing the Objectives and Principles;

(ii) evaluating the provisions on the corresponding Objectives and Principles in document WIPO/GRTKF/IC/9/5 in light of existing national experiences 

(iii) identifying which elements and mechanisms should be left to national laws, rather than international policy objectives and core principles; and

(iv) a solid and factual information base for the preparation of further drafts of the Objectives and Principles in WIPO/GRTKF/IC/9/5 as well as the Options and Elements in the current document.

Exploring substantive options:  an unfair competition approach to TK protection against misappropriation

17.
The substance of the options and elements applies an unfair competition approach, following the Committee’s decision at its third session to “discuss whether it would be possible to provide protection for TK along similar lines as in article 10bis of the Paris Convention concerning unfair competition”.
  This decision was prompted when the Delegation of Norway “drew the attention of the Committee to … measures against unfair competition (Article 10bis of the Paris Convention(. … According to the article, any act of competition contrary to honest practices in industrial or commercial matters constituted an act of unfair competition.  … The Delegation suggested that the Secretariat could discuss whether it would be possible to provide protection for TK along similar lines, using Article 10bis as a model when considering the framework of a sui generis system for TK.  The idea, they said, would then be to have a general international norm that obliged the States to offer protection against unfair exploitation of TK.  Such a general norm could be supplied with internationally agreed guidelines on how to apply the norm”.
  

18.
The Committee then decided to “prepare an amended … version of the document (“Elements of a Sui Generis System for the Protection of Traditional Knowledge”(… taking into account the suggestion made by the Delegation of Norway”
 and to “discuss whether it would be possible to provide protection for TK along similar lines as in article 10bis of the Paris Convention concerning unfair competition”.
  The Committee invited written comments on the sui generis elements and, based on the comments, requested a revised draft text on the core elements of TK protection.
  

19.
The present document examines the options and elements along these lines set out by the Committee’s earlier decisions regarding the unfair competition approach.  It takes into account that unfair competition law is handled in various jurisdictions through a diversity of practices, including in some jurisdictions the common law.  It also takes into account the relation with customary law and practices.  Therefore, an increased number of unfair competition laws from around the world have been taken into account (e.g., the unfair competition laws of Brazil, Japan, Israel, Peru, the Republic of Korea, United States of America, etc).

IV.
CONCLUSION

20.
This document remains an information resource concerning the specific options within national policy space to give effect to general international principles, and the kind of legal mechanisms that are available to make the best, tailored use of that policy space.  It has been prepared as a supplementary resource, following the basic structure suggested in WIPO/GRTKF/IC/9/4.  If this approach is generally acceptable, it would suggest that the further evolution of this material should continue to track the further development of that document.  This document may have a continuing role in relation to coordinated capacity building and policy development at the national and regional levels.  The document could be further developed and enhanced based on the overall guidance provided by the Committee regarding the development of WIPO/GRTKF/IC/9/4.

21.
The Committee is invited: (i) to note and comment on the updated outline of policy options and legal mechanisms for protection set out in the Annex of this document;  and (ii) to note the possible further development of this material in the light of further work by the Committee on objectives and principles of protection.

[Annex follows]
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A.
POLICY OPTIONS FOR THE PROTECTION OF TK

A.1: options for the objectives of protection

 AUTONUM  
Policy objectives are fundamental to any TK protection system and set the policy direction for the development and operation of such laws and measures.  Member States and communities pursue diverse policy objectives with their TK protection laws and measures.  However, most existing laws and measures share certain policy objectives.  

 AUTONUM  
This section records the range of objectives that have been identified for the protection of TK in a range of regional and national laws
 and international instruments.
  They are grouped according to several broad themes, corresponding generally to the policy objectives suggested in WIPO/GRTKF/IC/9/5.  This material illustrates how specific policy objectives may be developed at the national level, to promote specific interests reflecting the context of individual countries and societies, consistent with the broad objectives articulated at the international level.

 AUTONUM  
The policy objectives of the sui generis laws described at the panel discussion at the Committee’s fifth session fall in the following five categories:


(i) Objectives related directly to TK and TK holders:

· to create an appropriate system for access to TK;

· to ensure fair and equitable benefit‑sharing for TK;

· to promote respect, preservation, wider application and development of TK;

· to provide mechanisms for the enforcement of rights of TK holders;

· to improve the quality of TK‑based products and remove low quality traditional medicine from the market;

These are reflected in Objectives (ii), (iii), (iv), (v), (vi), (vii), (viii), (xi), (xii) and (xiv) of WIPO/GRTKF/IC/9/5, and in the laws or measures of the African Union, Brazil, Costa Rica, India, Peru and the United States of America.

(ii) Objectives related to biodiversity and genetic resource policy:

· to promote the conservation and sustainable use of biological resources and associated TK;

· to promote the legal safeguarding and transfer of genetic resources associated with TK;

These are reflected in Objectives (ix), (xi) and (xiv) in WIPO/GRTKF/IC/9/5, and the laws or measures of the African Union, Brazil, Costa Rica, India, Peru and Portugal.

(iii) Objectives related to indigenous peoples’ rights:

· to promote development of indigenous peoples and local communities;

· to recognize, respect and promote the rights of indigenous peoples and local communities;

The Committee members have reflected these policy objectives in Objectives (ii), (iii), (v) and (xiii) in document WIPO/GRTKF/IC/9/5.  They are established by the existing laws or measures of the African Union, Panama, Peru, the Philippines and the United States of America.

(iv) Objectives related to sustainable development and capacity building:

· to enhance scientific capacity at the national and local levels;

· to promote the transfer of technologies which make use of TK and associated genetic resources;

These are reflected in Objectives (v), (xi), (xiii) and (xv) in WIPO/GRTKF/IC/9/5 and in the laws or measures of the African Union, Brazil, Peru and the United States of America.

(v) Objectives related to innovation promotion:

· to promote and recognize innovation based on TK;

· to promote the development of Native arts and crafts.

These are reflected in Objectives (i), (ii), (v) and (xiii) in WIPO/GRTKF/IC/9/5, and in the laws or measures of the China, Costa Rica and the United States of America.

 AUTONUM  
The policy objectives of TK protection are adapted to the public policy objectives which a specific law or measure is intended to support, such as enhancing sustainable development, innovation promotion, food security, primary health care, combating desertification, encouraging environmental conservation, etc.  Several existing TK laws and measures pursue multiple objectives from the above list simultaneously.  For example, the Model Legislation of the African Union pursues eleven stated policy objectives, covering four of the five categories listed in the previous paragraph.  The Peruvian Law pursues six objectives in all but one of the above‑mentioned categories. The list of policy objectives in WIPO/GRTKF/IC/9/5 is extensive and inclusive in order to allow countries and communities to select those policy objectives from the menu which are of importance to their own unique domestic policy context.  As the diversity of objectives in existing laws shows, it would be inappropriate to reduce the diversity of TK systems and TK protection measures into a one‑size‑fits‑all model and to confine TK protection to a limited range of policy objectives.  The objectives then guide the operational provisions of the national TK laws and measures. 

A.2:  options for the general form of protection

 AUTONUM  
The legal form of existing TK laws and protection measures are highly diverse.  The Committee’s surveys cover TK protection measures in more than 14 branches of the law or related policy areas.
  Respect for national sovereignty, sectoral specificities, diversity of customary laws, and community consultations with TK holders mean that any international approach should accommodate diverse legal forms of protection.  The Committee reviewed a “principle of regulatory diversity” at its sixth session as a “key principle” of TK protection, guiding the development of the current documents.
  

 AUTONUM  
The principle of flexibility and comprehensiveness runs consistently through all the objectives and principles of WIPO/GRTKF/IC/9/5, notably Objective (viii), General Guiding Principle (d) and Article 2.  

Objective (viii)

Repress unfair and inequitable uses
The protection of traditional knowledge should aim to […] repress the misappropriation of traditional knowledge […], recognizing the need to adapt approaches for the repression of misappropriation of traditional knowledge to national and local needs.
  […]

General Guiding Principle (d)

Principle of flexibility and comprehensiveness


Protection should respect the diversity of traditional knowledge held by different peoples and communities in different sectors, should acknowledge differences in national circumstances and the legal context and heritage of national jurisdictions, and should allow sufficient flexibility for national authorities to determine the appropriate means of implementing these principles within existing and specific legislative mechanisms, adapting protection as necessary to take account of specific sectoral policy objectives, subject to international law, and respecting that effective and appropriate protection may be achieved by a wide variety of legal mechanisms and that too narrow or rigid an approach may preempt necessary consultation with traditional knowledge holders.  […]

Article 2 

Legal Form of Protection
1. The protection of traditional knowledge against misappropriation may be implemented through a range of legal measures, including: a special law on traditional knowledge; laws on intellectual property, including laws governing unfair competition and unjust enrichment; the law of contracts; the law of civil liability, including torts and liability for compensation; criminal law; laws concerning the interests of indigenous peoples; fisheries laws and environmental laws; regimes governing access and benefit‑sharing; or any other law or any combination of those laws. This paragraph is subject to Article 11(1). 

2. The form of protection need not be through exclusive property rights, although such rights may be made available, as appropriate, for the individual and collective holders of traditional knowledge, including through existing or adapted intellectual property rights systems, in accordance with the needs and the choices of the holders of the knowledge, national laws and policies, and international obligations. 

 AUTONUM  
This flexibility – encapsulating a comprehensive and combined approach – is a practical consequence of several general guiding principles of WIPO/GRTKF/IC/9/5. The ‘principle of flexibility and comprehensiveness’ underscores that protection should respect the diversity of TK and the wide range of needs of the beneficiaries of protection.  It suggests that TK protection should acknowledge diversity in national circumstances and legal systems, and should allow sufficient flexibility for national authorities to determine the appropriate means of achieving the objectives of protection. 

 AUTONUM  
The Committee has reviewed or considered the following legal forms of protection as means of implementing the objectives and principles of WIPO/GRTKF/IC/9/5:

· laws on intellectual property, including laws governing unfair competition and unjust enrichment;  

· the law of contracts;  

· the law of civil liability, including tort law and liability for compensation;  

· criminal law;

· labor laws;

· sui generis laws on TK; 

· laws concerning the interests of indigenous peoples;  

· customary laws and protocols;

· fisheries laws and environmental laws;  and 

· regimes governing access and benefit‑sharing.

National TK laws and measures 

 AUTONUM  
Existing national laws and policy measures which have been notified by Committee Members already cover the full diversity of these forms ‑ thus giving effect to the principles of regulatory diversity and flexibility.  Concretely, the existing TK measures and laws reported by Committee members include measures in the field of trade secrets,
 industrial designs,
 trademarks, including certification and collective marks,
 geographical indications,
 patents,
 copyright,
 the protection of new plant varieties
 as well as unfair competition law;
 the law of contract;
 the law of torts and civil liability;
 fisheries laws;
 environmental law (including biodiversity laws);
  policies on protected areas,
 protection of endangered species,
 animal husbandry,
 regulations for marketing of vegetable seed and catalogues of varieties of agricultural plant species,
 primary health care,
 cultural heritage protection,
 religious expression,
 as well as watershed and natural resource management.
  

Legal form and legal basis for protection

 AUTONUM  
This subsection records the range of legal doctrines and general principles used to protect TK in diverse national and regional laws, and international instruments.  These include existing and adapted IP law, stand‑alone sui generis systems, and non‑IP options.  The choice is mostly influenced by the policy objectives and national goals being served.  

 AUTONUM  
The main doctrines used in existing national protection systems are: 

(a)  the grant of exclusive property rights for TK: the creation of property rights, giving the right to prevent others from certain acts in relation to the protected TK.  Such rights may be communally or collectively held.  Typically, including in existing sui generis systems, this entails the protection of certain aspects of TK which are susceptible to misappropriation. This approach may include:

(i) use of existing IP rights;  

(ii) modified, adapted or extended forms of conventional IP rights; 

(iii) sui generis measures granting newly defined exclusive property rights;

(b) the application of the principle of prior informed consent: this principle is applied in most national TK protection systems and is often present in regimes regulating access to genetic or biological resources.
  The Committee has reviewed it as a “key principle” of TK protection
 as an element of a combined approach of TK protection.
  It is generally considered fundamental for effective protection of TK.
  The principle enables regulation of the use of TK by third parties and ensure a flow of benefits to the knowledge holders, in a way that may be consistent with the collective nature of TK.  It usually governs any direct access to TK from TK holders, subject to the relevant national laws.  The Principle normally entitles the TK holder to grant PIC for direct access to TK, or to approve the grant of such consent by an appropriate national authority, depending on applicable national legislation.  PIC is granted by a competent State authority;
 or by an indigenous/local community or TK holder directly.
  Conditions for the grant of PIC differ according to the proposed use of the TK.
  Continuing access for customary uses of TK may be expressly exempted.
 

(c) a compensatory liability approach:  Suggestions have also been made for TK‑specific innovation laws, built on modified liability principles. Such laws would entitle TK holders to compensatory contributions from those who make industrial use of traditional know‑how during a specified period.  Some sui generis regimes utilize similar rules to reward TK holders for the conservation and development costs invested by the communities in certain elements of TK, without endowing exclusive property rights to control such uses.
  They would combine the equitable reallocation of benefits without constraining open access to know‑how, and avoid the division or atomization of the community’s shared TK base into ever‑smaller parcels that are withdrawn from the TK holding community’s own intellectual commons through the vehicle of private property rights.  The compensatory liability approach has also been used in cases where TK has already been published and publicly available for some time, so as to balance equitable benefit‑sharing with prior use of TK undertaken in good faith.
  Compensatory liability concepts for TK have been proposed by think tanks, governmental research services,
 and Committee members.
  The sui generis law of Peru applies this approach ‘in cases where the collective knowledge has passed into the public domain within the previous 20 years,’ when a payment is made into a common fund based on “a percentage of the value, before tax, of the gross sales resulting from the marketing of the goods developed on the basis of that knowledge”.
  The literature describes this concept in terms of the law of unfair competition.

(d) an unfair competition approach:  the suppression of unfair competition and misleading or deceptive trade practices.  The Committee supported this approach at its third session.  It is reflected in various objectives and principles in WIPO/GRTKF/IC/9/5.  The broader law of unfair competition covers repression of misleading and deceptive trade practices, unjust enrichment, passing off, taking of unfair commercial, and protection of confidentiality.  It has been used in international instruments as a basis for protection of integrated circuit layout designs, geographical indications, undisclosed information and test data, and phonograms;  it is also associated with the protection of trade marks, especially unregistered marks, and protection of performances.  It has therefore been applies as a tool for sui generis systems of TK protection,
 which supplements the grant of exclusive rights and the application of PIC for TK subject matter.  It is used to ensure truth‑in‑advertising in the marketing of indigenous craft products
.  The courts have also applied general unfair competition laws. 

(e) the recognition of customary law:  for Indigenous and local communities, the protection of TK is often rooted in customary laws and protocols, that govern how knowledge is generated, maintained and transmitted within the community, and the call has been made for TK protection to be based on enhanced respect for these customary laws.  Several sui generis measures, as well as conventional IP law, have recognized elements of customary law within a broader framework of protection.  Customary laws and protocols are consistently reflected in Objective (vii), General Guiding Principle (h) and paragraph 5 of Article 1 in WIPO/GRTKF/IC/9/5.  

Objective (vii)
Contribute to safeguarding traditional knowledge

The protection of traditional knowledge should aim to … contribute to the preservation and safeguarding of traditional knowledge and the appropriate balance of customary and other means for their development, preservation and transmission, and promote the conservation, maintenance, application and wider use of traditional knowledge, in accordance with relevant customary practices, norms, laws and understandings of traditional knowledge holders, for the primary and direct benefit of traditional knowledge holders in particular, and for the benefit of humanity in general

[…]

General Guiding Principle (h)

Principle of respect for customary use and transmission of traditional knowledge

Customary use, practices and norms shall be respected and given due account in the protection of traditional knowledge, subject to national law and policy.  Protection beyond the traditional context should not conflict with customary access to, and use and transmission of, traditional knowledge, and should respect and bolster this customary framework.  If so desired by the traditional knowledge holders, protection should promote the use, development, exchange, transmission and dissemination of traditional knowledge by the communities concerned in accordance with their customary laws and practices, taking into account the diversity of national experiences.  No innovative or modified use of traditional knowledge within the community which has developed and maintained that knowledge should be regarded as offensive use if that community identifies itself with that use of the knowledge and any modifications entailed by that use.

[…]

Article 1 (Protection Against Misappropriation)

(…(
5. The application, interpretation and enforcement of protection against misappropriation of traditional knowledge, including determination of equitable sharing and distribution of benefits, should be guided, as far as possible and appropriate, by respect for the customary practices, norms, laws and understandings of the holder of the knowledge, including the spiritual, sacred or ceremonial characteristics of the traditional origin of the knowledge. 

 AUTONUM  
Even though the policy discussions surrounding customary laws and TK protection have been extensive, actual references to customary laws in existing sui generis laws have, to date, been fairly limited.  Most existing sui generis laws do not contain direct references to customary laws, although recognition of customary law may be important in their practical implementation.  

 AUTONUM  
There is considerable overlap between these different approaches – exclusive property rights, prior informed consent, compensatory liability and unfair competition ‑  and the boundaries between them are not precise.  Nonetheless, they are useful characterizations of the main general possibilities that have been used.  Most existing sui generis systems combine at least two of these legal concepts.  

B.  LEGAL ELEMENTS OF PROTECTION OF TK 

 AUTONUM  
This section sets out the specific legal provisions that have been developed and used in national and regional laws and legal systems, corresponding in general to the objectives, general principles and substantive principles that are suggested in WIPO/GRTKF/IC/9/5. 

Scope of the Protection Against Misappropriation

 AUTONUM  
The scope of the rights will determine the degree of control which the right holder will be able to exercise over the protected TK.
  It defines what activities the right holder is entitled to prevent, and what exceptions may limit the exercise of such rights.  Potential rights over TK may include the entitlement to prevent:

· unauthorized access to, recording of or disclosure of the protected TK;

· unauthorized commercial use of the protected TK; 

· third party IP claims over protect TK subject matter; 

· culturally offensive, degrading or inappropriate use of TK material;

· a form of moral right, such as rights to integrity and attribution of source of TK;  or

· misleading or deceptive practices relating to the use of TK, and other forms of unfair competition associated with TK such as unjust enrichment, taking inequitable commercial advantage or slavish imitation.

 AUTONUM  
Such rights or entitlements need not require stand‑alone sui generis property rights, and have typically been implemented in a range of national laws by various combinations of the above‑mentioned foundational legal doctrines.  TK holders need not be identified as distinct right holders in order to have the entitlement to exercise rights, which may be open to any aggrieved or interested party, including community representatives and government authorities. 

 AUTONUM  
The rights available to TK holders may also vary according to the nature of their knowledge.  The laws of Costa Rica and India provide that the scope of rights shall be determined in due course by the National Competent Authority, in the case of Costa Rica through a consultative process.  Three laws grant two different sets of rights with differing scope:  the African Model Law grants ‘community intellectual rights’ and farmers’ rights which have different scopes, and the laws of Peru and Portugal grant a wider scope of rights if TK has remained undisclosed, has not entered into the public domain, or has commercial novelty.  Ideally, the scope of protection should also recognize communities’ customs and traditions involving the permission for individuals to use elements of TK, within or outside the community concerned, as well as issues concerning ownership, entitlement to benefits, damages and dispute settlement.

 AUTONUM  
Like all other IP rights (as well as all other private property rights), rights in TK may be limited or qualified so as to avoid unreasonable prejudice to the interests of society as a whole, and other legitimate interests.  Rights over TK subject matter may, therefore, be subject to exceptions, such as the use by third parties for academic or purely private purposes, or compulsory licenses on grounds of public interest.  Exceptions or limitations may also deal with the interests of third parties who develop follow‑on innovations based on TK, similar to arrangements for dependent patents.  In general, potential exceptions and limitations to the granted rights include: 

· the exemption of traditional exchange systems of TK among communities;

· research, personal and other non‑commercial use;

· measures necessary for the preservation and development of TK, and the promotion of traditional innovation; 

· production of traditional medicines for household use or use in public health facilities; 

· continuing prior use in good faith by third parties;

· no limitations or prejudice to other IP rights;  and 

· an exemption of customary use from the scope of rights granted.   

 AUTONUM  
The options for setting the scope of rights to be provided by TK protection measures include: 

· defining the scope of rights by specifying what third party activities in relation to the protected TK which the right holder or aggrieved party is entitled to restrain;

· clarifying how different tiers of rights may need to be recognized for different categories of TK that fulfill different criteria;

· providing for some aspects of the scope of rights to be determined through a consultative process with TK holders in the course of the implementation of possible measures, including references to customary law requirements;  and 

· defining appropriate exceptions and limitations to the scope of rights, such as the exemption of customary use of TK, conservation activities, and research activities.

General Scope of Protection Against Misappropriation

 AUTONUM  
Protection of TK against misappropriation is reflected in the objective and principles of WIPO/GRTKF/IC/9/5 as follows:

Objective (viii)

Repress unfair and inequitable uses

The protection of traditional knowledge should aim to repress the misappropriation of traditional knowledge and other unfair commercial and non‑commercial activities, recognizing the need to adapt approaches for the repression of misappropriation of traditional knowledge to national and local needs;

(…(
General Guiding Principle (b)

Principle of Recognition of Rights
The rights of traditional knowledge holders to the effective protection of their knowledge against misappropriation should be recognized and respected.  

Article 1 

Protection Against Misappropriation

1. Traditional knowledge shall be protected against misappropriation. 

2. Any acquisition, appropriation or utilization of traditional knowledge by unfair or illicit means constitutes an act of misappropriation. Misappropriation may also include deriving commercial benefit from the acquisition, appropriation or utilization of traditional knowledge when the person using that knowledge knows, or is negligent in failing to know, that it was acquired or appropriated by unfair means; and other commercial activities contrary to honest practices that gain inequitable benefit from traditional knowledge.

 AUTONUM  
Misappropriation is an element of unfair competition law.  The Committee agreed on unfair competition as a basis for protection of TK at its third session.  It is apparent in the reference to “unfair commercial and non‑commercial activities” in Objective (viii), and to “unfair or illicit means” in the acts of misappropriation specified in Article 1.

 AUTONUM  
WIPO surveys show how Member States already use unfair competition law to protect TK.
  Furthermore, specific proposals that a misappropriation norm could be based on principles of unfair competition law and the law of torts have been suggested or applied by Committee members, such as China, Japan and the United States of America
 and by regional groups, such as GRULAC, the EC, SAARC and SADC.

 AUTONUM  
The concept of misappropriation evolved under unfair competition law, in some countries through the evolution of the common law.  A “misappropriation doctrine” under unfair competition law was identified in the United States Supreme Court decision International News Service v. Associated Press in 1918.
  A tort of misappropriation holds a person liable for the taking of publicly disclosed or disseminated intangible objects where that intangible was developed through substantial investment and where such taking caused damage to its original holder.  In the United States, after the Supreme Court’s decision, the courts of a number of states have adopted the misappropriation doctrine to provide a state common law remedy to address unfair commercial practices involving some intangible good.  

 AUTONUM  
Unfair competition laws regulate competition by imposing liability when certain ‘unfair’ business practices injure rather than promote competition.  Misappropriation liability arises in situations where a second‑comer can copy using a method whose cost is below the cost of creating the original information product.  Misappropriation laws aim to secure the incentive to invest in the creation of intangible goods and to prevent potential unjust enrichment by those competitors who appropriate the fruits of another’s investment.  Misappropriation often comes into play when a certain intangible good does not fit the requirements of conventional IP rights.  One commentator observes that “misappropriation performs an interstitial role in protecting the investment in developing intangible goods which are otherwise ineligible for traditional intellectual property protection”.
  

 AUTONUM  
Surveys have shown that “courts in nearly all countries periodically draw upon the misappropriation rationale … to curb methods of imitation that appear egregiously unethical or market‑distorting”.
  

 AUTONUM  
The concept of the misappropriation doctrine was subsequently woven into several statutory frameworks of reverse engineering and unfair competition laws, as the conceptual and legislative history of several national laws shows.  For example, the United States Congress invoked the misappropriation doctrine when developing the Semiconductor Chip Protection Act of 1984
 to draw the line between the permissible copying of a chip within industry norms and impermissible chip piracy.
  By using the misappropriation doctrine, Congress placed a traditional doctrine of unfair competition law in a new context.  One commentator observed that “Congress thereby likely provided an innovation in the protection of commercial intellectual property of significance and impact beyond the semiconductor chip industry”.
  

 AUTONUM  
The United States Semiconductor Chip Protection Act, which had been based on the misappropriation doctrine, subsequently influenced the Swiss unfair competition law and the Israeli Commercial Torts Law
.  The Kenyan Industrial Property Law, Section 509, uses the misappropriation concept in reference to other forms of protection for sub‑patentable subject matter, namely utility models.
  In relation to denominations of genetic resources,  in the Czech Republic and in Slovakia the Laws Concerning the Protection of Appellations of Origin of Products the acts of misappropriation and misuse of a registered appellation of origin.
  

 AUTONUM  
In Europe the misappropriation doctrine and concept has already been applied to develop sui generis protection for new types of subject matter to be protected as intellectual property, namely non‑original databases.  The misappropriation doctrine was influential in the development of the EC Directive on the legal protection of databases.  This is reflected in Recital 39 of the Directive, which reads as follows:

“Whereas … this Directive seeks to safeguard the position of makers of databases against misappropriation of the results of the financial and professional investment made in obtaining and collection the contents by protecting the whole or substantial parts of a database against certain acts by a user or competitor;” 

Thus, the misappropriation concept, originating from INS v. Associated Press in the United States, is reflected in several national unfair competition laws and misappropriation is not alien to the law of unfair competition in several jurisdictions.

 AUTONUM  
In addition to the common law tort of misappropriation and statutory unfair competition laws, concepts of misappropriation have also already been used in existing sui generis laws for TK protection.  In particular, the Peruvian sui generis law “has taken elements of existing protection … in the area of repression of unfair competition”.
  In fact, the drafters of this Peruvian law reported to the Committee that “the so‑called general clause used in the repression of unfair competition inspired the scope of protection granted by this Law”.
  Furthermore, the Portuguese sui generis law creates a link between sui generis protection of genetic resources and TK on the one hand and the concept of misappropriation in unfair competition law on the other, including the registration of geographical indications and appellations of origin.
 

 AUTONUM  
 These sui generis laws specify the scope of protection of TK against misappropriation in relation to more precise acts of misappropriation.  The options regarding the protection against specific acts of misappropriation are elaborated in the next sub‑section.

Protection Against Specific Acts of Misappropriation

 AUTONUM  
A more detailed delineation of the scope of protection in relation to a set of specific acts of misappropriation has been developed by Committee members in paragraph 3 of the first Specific Substantive Principle.  In this paragraph the Committee members listed several specific acts of misappropriation which they considered should be prevented.  As pointed out in the Commentary to this Article in WIPO/GRTKF/IC/9/5, this approach has already been used by Article 10bis of the Paris Convention, on which the Substantive Principle is modeled.  In addition, at the national level, this approach has been taken in several existing unfair competition or trade secret laws, such as the Uniform Trade Secrets Act of the United States of America (Article 2(1)) and the Israeli Commercial Torts Law (Article 6(b), Chapter 2), which define the scope of protection through a list of specific acts of misappropriation that are to be repressed.
  These national options, which are already being used by existing national laws and measures are reviewed below in relation to each category of acts as contained in the respective subparagraphs of Article 1.3 in WIPO/GRTKF/IC/9/5.  

1.3  In particular, legal means should be provided to prevent: 

(i) acquisition of traditional knowledge by theft, bribery, coercion, fraud, trespass, breach or inducement of breach of contract, breach or inducement of breach of confidence or confidentiality, breach of fiduciary obligations or other relations of trust, deception, misrepresentation, the provision of misleading information when obtaining prior informed consent for access to traditional knowledge, or other unfair or dishonest means; 

 AUTONUM  
This subparagraph addresses “general acquisition of TK by improper means” as a category of misappropriation acts and is reminiscent of numerous unfair competition laws, including those of China, Japan, the Republic of Korea and the United States of America.  Since paragraph 2 of Article 1 defines misappropriation as “acquisition … of traditional knowledge by unfair or illicit means”, this subparagraph lists those types of acts which are considered to use “improper means”.  By using specific wording from existing national unfair competition laws, this list defines specific acts of misappropriation, protection against which has already been implemented into national law by various unfair competition laws of Brazil, China, Japan, the Republic of Korea and the United States of America.  

 AUTONUM  
The Law of Unfair Competition of China states that obtaining technical information not known to the public “by stealing, promising of gain, resorting to coercion or other improper means” constitutes an infringement.
  The unfair competition chapter of the Brazilian industrial property law states that when confidential knowledge, information or data “was obtained by illicit means or when access was gained through fraud”
 the unauthorized exploitation or utilization of that knowledge constitutes a crime of unfair competition.  Japan’s Unfair Competition Prevention Law refers to “improper means such as theft, fraud or coercion”
 and the unfair competition law of the Republic of Korea defines infringement of trade secrets through “acts of improper acquisition” which includes “acquiring trade secrets by theft, deception, coercion or other improper means”.
  

 AUTONUM  
Under Section 1 of the United States Uniform Trade Secrets Act of 1979, the definition of “Misappropriation” defines the term “improper means” as including “theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means”
 – after having defined “misappropriation” as an “acquisition of a trade secret … by a person who knows or has reason to know that the trade secret was acquired by improper means”
   The inclusion of breach of contract and breach of fiduciary obligations is expressly contained in the concept of misappropriation in Article 6 of the Israeli Commercial Torts Law, regarding protection against misappropriation of trade secrets.  The Commercial Torts Law states that “use of a trade secret without its owner’s consent, the use being contrary to a contractual or fiduciary obligation imposed upon the user in favor of the owner,” constitutes an act of misappropriation.
  
1.3  In particular, legal means should be provided to prevent:  (…(
(ii) acquisition of traditional knowledge or exercising control over it in violation of legal measures that require prior informed consent as a condition of access to the knowledge, and use of traditional knowledge that violates terms that were mutually agreed as a condition of prior informed consent concerning access to that knowledge; 

 AUTONUM  
Almost all national sui generis laws for TK protection apply the principle of prior informed consent to TK.
  In particular, the African Model Law, the Brazilian Provisional Measure,
 the sui generis TK provisions under the Costa Rican Biodiversity Law,
 the Indian Biodiversity Act,
 the Peruvian sui generis law,
 the Indigenous Peoples’ Rights Act of the Philippines,
 and the sui generis law of Portugal
 make access and acquisition to TK subject to PIC and may thus be seen as different options for implementing this subparagraph.  

 AUTONUM  
In addition, several existing (draft) measures specifically define access to TK in violation of requirements PIC as an act of misappropriation.  In many cases, this also includes violation of contractual terms which were mutually agreed as a condition for the grant of PIC by TK holders.  For example, the draft ARIPO/OAPI Instrument defines as an act of misappropriation any “acquisition of traditional knowledge or exercising control over it in violation of legal measures that require prior informed consent as a condition of access to the knowledge, and any use of traditional knowledge that violates terms that were mutually agreed as a condition of prior informed consent concerning access to that knowledge being protected”.
  Similarly, the draft SAARC Legal Framework prohibits “acquisition of traditional knowledge or exercising control over it in violation of the prior informed consent requirements” and defines such acquisition as an act of misappropriation.
  
 AUTONUM  
Numerous unfair competition laws, in particular trade secret laws, define the acquisition, disclosure or use of undisclosed know‑how, information or data “without express or implied consent” of the holder of that information as an act of misappropriation.  For example, the Uniform Trade Secrets Act of the United States of America states that “‘Misappropriation’ means […] disclosure or use of a trade secret of another without express or implied consent by a person who used improper means to acquire knowledge of the trade secret”.
  However, the scope of knowledge in these legislations, which qualifies for protection under the relevant trade secrets acts, is limited to secret knowledge.
1.3  In particular, legal means should be provided to prevent:  (…(
 (iii) false claims or assertions of ownership or control over traditional knowledge, including acquiring, claiming or asserting intellectual property rights over traditional knowledge‑related subject matter when those intellectual property rights are not validly held in the light of that traditional knowledge and any conditions relating to its access; 

 AUTONUM  
Several existing national sui generis laws already contain options for the implementation of this principle.  For example, one of the fundamental objectives of the Sui generis law of Peru is “to avoid situations where patents are granted for inventions made or developed on the basis of collective knowledge of the indigenous peoples of Peru without any account being taken of that knowledge as prior art in the examination of the novelty and inventiveness of the said inventions”.
  Several national laws spell out concrete options for repressing such acts.  These options include the following.

 AUTONUM  
The access agreements required under the African Model Legislation for access to TK shall contain a commitment by the collector not to apply for any IP rights over the biological resource and over the TK without the prior informed consent of the providers.
  The activities of the National Information System established under the Legislation shall include “the compilation of information on piracy of” TK and “the disseminating of this information to all relevant and concerned bodies”.
  

 AUTONUM  
The unfair competition chapter in Brazil’s Industrial Property law states that whoever “sells, displays or offers for sale a product declaring that it is object of a patent that has been filed or granted, or of an industrial design that has been registered, when it has not, or mentioning it in an advertisement or a commercial paper as being filed or patented, or registered, when it has not” constitutes a crime of unfair competition.
  Furthermore, under the Brazilian Provisional Measure the grant of industrial property rights for a process or product obtained using the genetic heritage is contingent on the observance of this Provisional Measure. The applicant is obliged to specify the origin of the genetic material and the associated TK, as the case may be.
  

 AUTONUM  
The Indian Biodiversity Act of 2002 provides that “no person shall apply for any intellectual property right … in or outside India for any invention based on any research or information on a biological resource obtained from India without obtaining the previous approval of the National Biodiversity Authority before making such application, provided that if a person applies for a patent, permission of the National Biodiversity Authority may be obtained after the acceptance of the patent but before the sealing of the patent by the patent authority concerned”.
  In this context, the National Biodiversity Authority (NBA) shall process the application for permission within ninety days after receipt
 and the NBA “may, while granting the approval under this section, impose benefit sharing fee or royalty or both or impose conditions including the sharing of financial benefits arising out of the commercial utilisation of such rights”.
  The Act specifically provides that these provisions shall not apply to applications for plant variety protection under India’s legislation plant breeders’ and farmers’ rights.

 AUTONUM  
The Costa Rican sui generis provisions on TK clearly state that “Patents, trade secrets, plant breeders’ rights, sui generis community intellectual rights and farmers’ rights shall not apply to inventions essentially derived from knowledge which is associated with traditional or cultural biological Practices in the public domain”.
  To this end, the Law specifies that “decisions taken in the realm of intellectual property protection related to biodiversity must be congruous with the objectives of this law, in application of the principle of integration”.
  Consequently, the Law provides that “[b]oth the National Seed Office and the Registers of Intellectual and Industrial Property are obliged to consult with the Technical Office of the Commission before granting protection of intellectual or industrial property to innovations involving components of biodiversity. They must always provide the certificate of origin issued by the Technical Office of the Commission and the prior informed consent”.
  Under Article 84 “the registration of TK in the [national TK] register” obliges the Technical Office of the National Biodiversity Management Commission “to respond negatively to any Consultation concerning the recognition of intellectual or industrial rights over the same component or knowledge. Such rejection must always be properly justified”.
  Thus the Costa Rican Biodiversity Law establishes a operational option for repressing acts of misappropriation which violate defensive protection of TK by establishing a concrete mechanism between the national authorities granting industrial property titles and the national TK register established by the National Commission for the Management of Biodiversity under the Law.

 AUTONUM  
Under the Thai Sui Generis Law, the concerned party or the public prosecutor may file complaints with the court to revoke registration over IP rights on traditional Thai medicine that had been registered unfairly or contrary to Section 21 or Section 22.

 AUTONUM  
The Database of Official Insignia which was established by the United States Patent and Trademarks Office (USPTO) foresees that all trademark applications containing tribal names, recognizable likenesses of Native Americans, symbols perceived as being Native American in origin, and any other application that the USPTO believes suggests an association with Native Americans, are examined with reference to the Database by one attorney who has developed expertise and familiarity in this area.  The USPTO may refuse statutorily a proposed mark which falsely suggests a connection with an indigenous tribe or beliefs held by that tribe. The Database may thus prevent the registration of a mark confusingly similar to an official insignia and thus illustrates a further option by which the subparagraph has been implemented at the national level.
1.3  In particular, legal means should be provided to prevent:  (…(
 (iv) if traditional knowledge has been accessed, commercial or industrial use of traditional knowledge without just and appropriate compensation to the recognized holders of the knowledge, when such use has gainful intent and confers a technological or commercial advantage on its user, and when compensation would be consistent with fairness and equity in relation to the holders of the knowledge in view of the circumstances in which the user acquired the knowledge; 

 AUTONUM  
Several existing national sui generis laws and unfair competition laws already create mechanisms to prevent these specific acts of misappropriation and thereby illustrate options of how the international principle of equity and benefit‑sharing can be implemented into national law and practice.  

 AUTONUM  
The draft ARIPO/OAPI Instrument lists commercial exploitation of TK without benefit‑sharing as one specific acts of misappropriation which shall be prevented:  “commercial or industrial use of traditional knowledge without just and appropriate compensation to the recognized holders of the knowledge, when such use has gainful intent and confers a technological or commercial advantage on the user, and when compensation would be consistent with fairness and equity in relation to the holders of the knowledge in view of the circumstances in which the user acquired the knowledge”.

 AUTONUM  
Under the African Model Legislation the access agreement granted by the National Competent Authority shall contain a commitment by the collector to provide for sharing of benefits.
  The access permit should be subject to payment and the State and the community shall be entitled to a share of the earning derived when any knowledge collected generates, directly or indirectly, a product used in a production process.
  The State shall ensure that at least fifty per cent of benefits shall be channeled to the concerned local community, with the full participation and approval of the concerned local community.
  
 AUTONUM  
Among the specific acts of misappropriation prohibited by the draft SAARC Instrument is “commercial or industrial use of traditional knowledge without just and appropriate compensation, when such use has gainful intent and confers a technological or commercial advantage on its user, and when compensation would be required in accordance with” relevant provisions
.  The draft further specifies the conditions under which compensation would be required. 

 AUTONUM  
According to the Brazilian Provisional Measure when there is a prospect of commercial use of TK, a Contract for Use of the Genetic Heritage and Benefit‑Sharing regulates in situ access to TK and benefit‑sharing.
 The Measure provides that “the benefits arising from economic exploitation of a product or process developed from associated TK, shall be shared in a fair and equitable way between the contracting parties”.
  

 AUTONUM  
The Peruvian sui generis law provides that “in the event of access for the purposes of commercial or industrial application, a license agreement shall be signed in which terms are provided that ensure due reward for the said access and in which the equitable distribution of the benefits deriving therefrom is guaranteed”.
  The license contract shall include “a statement of the compensation that the indigenous peoples receive for the use of their collective knowledge;  such compensation shall include an initial monetary or other equivalent payment for its sustainable development, and a percentage of not less than five per cent of the value, before tax, of the gross sales resulting from the marketing of the goods developed directly and indirectly on the basis of the said collective knowledge, as the case may be”.



 AUTONUM  
The Portuguese sui generis law refers specifically to the right to compensation and the right to a share in benefits and clarifies that the imposition of fines for violations shall not prevent the owner from claiming these rights.

 AUTONUM  
The sixth objective of the Costa Rican Biodiversity Law is to “provide compensation for the knowledge, practices and innovations of indigenous peoples and local communities in the conservation and sustainable ecological use of the components of biodiversity”.

 AUTONUM  
The Industrial Property Laws of Ecuador
 and Peru
 name the prevention of “improper commercial use” as an exception to the protection of unpublished experimental or other data that are necessary to determine the safety and effectiveness of new chemical compounds which may be required for the marketing approval of pharmaceutical chemicals or agricultural chemicals.  

1.3  In particular, legal means should be provided to prevent:  (…(
 (v) willful offensive use of traditional knowledge of particular moral or 

spiritual value to its holders by third parties outside the customary context, when such use clearly constitutes a mutilation, distortion or derogatory modification of that knowledge and is contrary to ordre public or morality. 

 AUTONUM  
This provision is in line with the General Guiding Principle of ‘Responsiveness to the needs and expectations of TK holders’ which provides that “Protection should … in particular:  … address insulting, derogatory and offensive acts”.
  Options for implementation of this provision already exist in national laws and measures.  For example, the USPTO may refuse statutorily a proposed mark “which falsely suggests a connection with … beliefs held by that tribe”.  

 AUTONUM  
The Philippines Indigenous Peoples’ Rights Act grants “the right to the restitution of cultural, intellectual religious, and spiritual property taken without their free and prior informed consent or in violation of their laws, traditions and customs”.

1.4 
Traditional knowledge holders should also be effectively protected against other acts of unfair competition, including acts specified in Article 10bis of the Paris Convention. This includes false or misleading representations that a product or service is produced or provided with the involvement or endorsement of traditional knowledge holders, or that the commercial exploitation of products or services benefits holders of traditional knowledge. It also includes acts of such a nature as to create confusion with a product or service of traditional knowledge holders; and false allegations in the course of trade which discredit the products or services of traditional knowledge holders. 

 AUTONUM  
Options for the implementation of this provision are found in numerous national unfair competition laws, which provide protection against the standard acts of unfair competition listed in Article 10bis of the Paris Convention.  These national unfair competition laws include, for example, Law No. 9,279 of Brazil on Industrial Property, the Commercial Torts Law, 5759‑1999 of Israel, and the Law Against Unfair Competition of the People’s Republic of China, adopted on September 2, 1993.

Exceptions and Limitations to the Protection Against Misappropriation

 AUTONUM  
As with any IP protection system the scope of rights granted needs to be qualified by, and balanced with, certain exceptions and limitations to those rights.  These have been addressed by Committee members in Article 8 of WIPO/GRTKF/IC/9/5 and their comments thereon.

Article 8 

Exceptions and Limitations

1. The application and implementation of protection of traditional knowledge should not adversely affect: 

(i) the continued availability of traditional knowledge for the customary practice, exchange, use and transmission of traditional knowledge by traditional knowledge holders; 

(ii) the use of traditional medicine for household purposes; use in government hospitals, especially by traditional knowledge holders attached to such hospitals; or use for other public health purposes. 

2. In particular national authorities may exclude from the principle of prior informed consent the fair use of traditional knowledge which is already readily available to the general public, provided that users of that traditional knowledge provide equitable compensation for industrial and commercial uses of that traditional knowledge. 

 AUTONUM  
Numerous options for the exceptions and limitations mentioned in Article 8 can be found in the existing national sui generis laws for TK protection.  Almost all existing laws contain the exception contained in paragraph 1(i) of this provision.  The exception of customary use by TK holders is already contained in Article 2(2)(ii) of the African Model Legislation
;  Article 4 of the Brazilian Provisional Measure;  Article 4 of the Peruvian Law;  and the Thai sui generis law.
  
 AUTONUM  
Additional exceptions in the case of the Brazilian Provisional Measure are:  TK protection “shall not affect, prejudice, or limit rights pertaining to intellectual property” (Art.8(IV)) and protection shall not impede “preservation, use and development of TK” (Art.8(III)).  

 AUTONUM  
The African Model Legislation provides that protection shall not affect the traditional systems of access, use or exchange of biological resources and access, use and exchange of knowledge and technologies by and between local communities.  The sharing of benefits based on the customary practices of the concerned local communities is also not affected neither does it extend to persons who are not living in the traditional and customary way of life relevant to the conservation and sustainable use of biological resources.

 AUTONUM  
The draft ARIPO/OAPI Instrument for TK protection provides that “The protection of traditional knowledge should not be prejudicial to:  (i) the continued availability of traditional knowledge for the customary practice, exchange, use and transmission of traditional knowledge by traditional knowledge holders;  and (ii) the use of traditional medicine for household purposes, use in government hospitals, or for other public health purposes”.

 AUTONUM  
The draft SAARC Framework identifies exceptions and limitations and provides that TK protection “should not adversely affect (i) the continued availability of traditional knowledge for the customary practice, exchange, use and transmission of traditional knowledge by traditional knowledge holders; and (ii) the use of traditional medicine for household purposes, use in government hospitals, or for other non‑commercial public health purposes”.

General scope of subject matter 

 AUTONUM  
The second element of protection which national laws or measures need to address when implementing the Objectives and Principles of WIPO/GRTKF/IC/9/5 is the scope of protected subject matter.  This element is needed in order to distinguish that intangible material which is protectable under the respective law or measure from that which is not protectable.  The element is described here in three parts, namely general approaches to defining scope of subject matter, the international working definition of TK contained in Article 3.2, and national approaches to defining TK. 

(a) Approaches to defining scope of subject matter

 AUTONUM  
In other IP systems, international harmonization and standard‑setting have not, overall, been dependent on the determination of definitive, exhaustive definitions of the subject matter of protection.  There has been a tendency to leave specific determinations of the boundaries of protectable subject matter up to domestic authorities, and for terminology at the international level to be used more to express a common policy direction.  This applies equally whether the legal instrument under consideration is binding or non‑binding.  For most categories of IP protection, the approach taken to defining subject matter is more general and remains open to distinct interpretation and application at the national level. 

 AUTONUM  
The definition of IP‑related subject matter may also be expressed very generally when the definition does not determine or delimit the actual scope of protection to be granted under law.  It is possible to define relevant subject matter in broad terms, and then separately to specify what distinct subset or portion of that material is actually eligible for legal protection.  In other words, defining subject matter that is generally relevant and defining the exact scope of protected subject matter can be separate conceptual steps.  The second step, of determining exactly which portion of the general subject matter is to be protected, can be taken by applying specific eligibility criteria, by making explicit exclusions to the scope of protectable subject matter, or by referring to specific categories of subject matter.  

 AUTONUM  
Hence ‘invention,’ the object of patent protection in most countries, tends to be defined broadly in legal instruments (and is not defined at all in key international instruments such as the Paris Convention and the WTO TRIPS Agreement).
   Whether protection is actually to be afforded under patent law depends on whether the claims are directed to an invention broadly defined, and on whether the claims also specifically comply with the criteria of novelty, non‑obviousness and utility. 

 AUTONUM  
There is often a dynamic linkage between the definition of subject matter and the actual scope of protection, so that the way the definition is applied is guided by the policy rationale for the particular IP protection.  Indeed, in some jurisdictions it can be more instructive to look at decided case law than at the formal statutory definition to get a sense of the actual scope of the definition in practice.  The definition of relevant subject matter is often informed and molded by consideration of the policy objectives of the IP law in question, and so an operational definition needs to take account of the policy context in which the subject matter is defined and protected.  For instance, trademark rights are typically defined with reference to the way a sign is used by commercial undertakings and is perceived in the marketplace, rather than its use or perception in non‑commercial contexts, because trademark law generally aims to promote fair competition between traders and to prevent confusion or deception of consumers.  The sign generally needs to be used in a commercial context to function as a trademark.  If the same sign were used in a different, non‑commercial context it may not be subject to trademark law, since the policy focus is on the commercial sphere. 

 AUTONUM  
TK subject matter is particularly dynamic and variable, and more likely to be shaped by local, cultural factors than other forms of IP.  If there is to be reflection of customary law in the characterization of traditional knowledge, this would necessarily involve a more general form of definition at the international level, given the diverse and distinct quality of customary laws;  equally, if weight is to be given to local cultural factors, this could also entail a general umbrella definition at an international level.  This general approach was foreshadowed in document WIPO/GRTKF/IC/1/3 (itself echoing comments in the ‘WIPO Report on Intellectual Property Needs and Expectations of Traditional Knowledge Holders’
):

“Given this highly diverse and dynamic nature of traditional knowledge it may not be possible to develop a singular and exclusive definition of the term.  However, such a singular definition may not be necessary in order to delimit the scope of subject matter for which protection is sought.  This approach has been taken in a number of international instruments in the field of intellectual property”.


(b)
Working definition of TK contained in Article 3.2

 AUTONUM  
The delineation of the scope of subject matter that should be protected as TK derives directly from the Committee’s acknowledgement of the distinctive nature and specific characteristics of TK subject matter. On this acknowledgement has emerged among Committee participants over four years of deliberation.  

 AUTONUM  
The Committee has generally made use of the term ‘traditional knowledge’ at two levels:  as a general, umbrella term (lato sensu) and as a specific term denoting the subject of specific IP protection focused on the use of knowledge (stricto sensu).  There is also an established working distinction between TK stricto sensu, which refers to knowledge as such as the object of protection, and traditional cultural expressions (and the synonymous term ‘expressions of folklore’). 

 AUTONUM  
As a broad characterization, TK lato sensu can be understood as ‘the ideas and expressions thereof developed by traditional communities and Indigenous peoples, in a traditional and informal way, as a response to the needs imposed by their physical and cultural environments and that serve as means for their cultural identification.’  TK lato sensu has served as an umbrella term covering both aspects of protection of TK stricto sensu and TCEs
 (in this broader sense, it goes beyond ‘knowledge’ as such).  Some objects of protection touch simultaneously upon those two distinct fields of IP, such as technical creations that have an aesthetic character.  For instance, many handicrafts have a utilitarian function, having been developed with a utilitarian purpose and giving effect to a technical idea, but may acquire an additional aesthetic quality.  In this vein, handicrafts may embody TK stricto sensu or may be viewed as expressions of TK or TCEs.  This lack of a clear distinction about the application of different legal regimes to the same underlying subject matter is not new in IP law.  Indeed, industrial designs may be protected under the law of industrial property,
 the law of copyright,
 or both,
 and each of these options has been applied to TCEs. 

 AUTONUM  
As regards a specific delineation of what constitutes TK in the narrower sense, Committee members have developed an operational working definition of the term ‘TK’ in the course of eight Committee sessions.  According to this definition, ‘traditional knowledge’ in the narrower sense (stricto sensu) and in the context of IP protection might concern knowledge which is: 

· generated, preserved and transmitted in a traditional context;

· distinctively associated with the traditional or Indigenous culture or community which preserves and transmits it between generations;

· linked to a local or Indigenous community or other group of persons identifying with a traditional culture through a sense of custodianship, guardianship or cultural responsibility, such as a sense of obligation to preserve the knowledge, or a sense that to permit misappropriation or demeaning usage would be harmful or offensive, a relationship that may be expressed formally or informally by customary law; 

· knowledge in the sense that it originates from intellectual activity in a wide range of social, cultural, environmental and technological contexts;  and

· identified by the community or other group as being traditional knowledge.

 AUTONUM  
The Committee members have reflected this approach throughout the Objectives, General and Specific Principles of the WIPO/GRTKF/IC/9/5.  They have created a line of implementation from the Policy Objective (v) of ‘Acknowledging the distinctive features of TK systems’, over its implementation in the Guiding Principle of ‘Recognition of the specific characteristics of TK’, to the non‑exhaustive working definition of the term TK in the Specific Substantive Principles which concerns scope of protected subject matter.  Article 3 and its non‑exhaustive working definition of TK therefore derives form and directly implements Policy Objective(v) and General Guiding Principle (i).

Objective (v)

[…] acknowledge the distinctive nature of traditional knowledge systems 

The protection of traditional knowledge should aim to … be undertaken in a manner … fully acknowledging the distinctive nature of traditional knowledge systems and the need to tailor solutions that meet the distinctive nature of such systems

(…(
General Guiding Principle (i)

Principle of recognition of the specific characteristics of traditional knowledge

Protection of traditional knowledge should respond to the traditional context, the collective or communal context and inter‑generational character of its development, preservation and transmission, its relationship to a community’s cultural and social identity and integrity, beliefs, spirituality and values, and constantly evolving character within the community.

Article 3 

General Scope of Subject Matter

1. These principles concern protection of traditional knowledge against misappropriation and misuse beyond its traditional context, and should not be interpreted as limiting or seeking externally to define the diverse and holistic conceptions of knowledge within the traditional context. These principles should be interpreted and applied in the light of the dynamic and evolving nature of traditional knowledge and the nature of traditional knowledge systems as frameworks of ongoing innovation. 

2. For the purpose of these principles only, the term “traditional knowledge” refers to the content or substance of knowledge resulting from intellectual activity in a traditional context, and includes the know‑how, skills, innovations, practices and learning that form part of traditional knowledge systems, and knowledge embodying traditional lifestyles of indigenous and local communities, or contained in codified knowledge systems passed between generations. It is not limited to any specific technical field, and may include agricultural, environmental and medicinal knowledge, and knowledge associated with genetic resources. 

 AUTONUM  
 As numerous Committee members have pointed out in their comments and statements, this definition “is not aimed at prescribing exactly what portion of knowledge is to be given legal protection … and does not itself define the nature of protection”.  

 AUTONUM  
TK which are reflected in Article 3.2 and which distinguish TK from general forms of knowledge and from TCEs as objects of protection in their own right: 


(a)
the context of creation:  traditional knowledge must clearly be traditional:  this refers to the context of its creation, preservation and transmission, so that TK originates in a way that makes it inseparable from the culture and the identity of the community;  this can be defined as creation ‘in a traditional and informal context’ but may also relate to how the knowledge has been preserved and passed down between generations.  This aspect overlaps with the sense of a link to the community.


(b)
association with the community:  TK must be ‘distinctively associated with the traditional or Indigenous culture or community which preserves and transmits it between generations:’ this indicates that there is a distinctive link to the community which originates the knowledge, and serves as means for their cultural identification.  This highlights that TK is often part of the social fabric and everyday life of a community, and is generally not seen as a distinct body of ‘knowledge’ separate from the community’s culture, but rather as integral with the community’s culture and its identity as a community.  Because its generation, preservation and transmission is based on cultural traditions, TK is essentially culturally‑oriented or culturally‑rooted, and it is integral to the cultural identity of the social group in which it operates and is preserved.
  From the point of view of the culture of the community in which it has originated, every component of TK can help define that community’s own identity.  This characteristic may sound obvious as far as expressions of folklore and handicrafts are concerned, but it also applies to other areas of TK, such as medicinal and agricultural knowledge.  A piece of medicinal knowledge developed from a given combination of plants by a South American community, for example, necessarily differs from knowledge developed by an African community, based on similar plants.  The reason is that the origination of medicinal knowledge by traditional communities, in spite of its predominantly technical nature, does not only attend to a certain practical need, but also responds to cultural approaches and beliefs.  This contrasts sharply with two scientific inventions made separately by two different teams of employed inventors, with the objective of solving the same technical problem:  it is not uncommon that the two inventions turn out to be very similar, which, in patent law, may give rise to interference proceedings or similar legal procedures which attribute ownership to one claimant or the other.
  Competing patent claims to overlapping subject matter are resolved without reference to the cultural environment which gave rise to the inventions;  by contrast, the inherent link to the community of TK has important implications for its protection.  This raises the importance of a linkage based on a sense of custodianship or responsibility.


(c)
link to the community through a sense of ownership or responsibility:  This aspect of the definition concerns the sense of violation and cultural damage that may arise from the misappropriation and misuse of traditional knowledge, in that misappropriation or demeaning usage would be harmful or offensive, and would run counter to customary obligations to preserve and respect the knowledge in a suitably respectful manner.  This can include a responsibility to restrict the distribution of or access to the knowledge in line with customary law.  Broadly, misuse or unauthorized access may run counter to a sense of custodianship, guardianship, or cultural or spiritual responsibility.  The cultural identity dimension and customary law obligations of TK may have a dramatic impact on any future legal framework for its protection, because, being a means of cultural identification, the protection of TK, including TK of a technical nature, ceases to be simply a matter of economics or of exclusive rights over technology as such.  It may acquire a human rights dimension, and TK protection may intertwine with the cultural identification and integrity, and the dignity of traditional communities.  Analogues could also be drawn with the concept of ‘moral rights’ in copyright law, specifically the rights of integrity and of attribution, in that it may be considered necessary to protect against culturally offensive use of TK or other non‑economic aspects of perceived misuse of TK.  Specific remedies, such as additional damages, may also be stipulated in case of culturally offensive misuse of protected material.


(d)
the requirement that it be knowledge:  this is a relatively open requirement, but does limit the definition by excluding form or expression as such, and cultural objects with no knowledge content, and therefore distinguishes TK stricto sensu from protection of TCEs and distinctive signs and insignia.  The knowledge may also be limited to a conscious “response to the needs imposed by [TK holders’] physical and cultural environments”.  The definition, nonetheless, encompasses all areas, without any limit or discrimination as to the field of technology or culture.


(e)
community to identify traditional knowledge:  This aspect of the definition deals with the sensitive question of who is to identify knowledge as being traditional, given especially that the need for distinct IP protection of traditional knowledge generally only arises when it is removed from its traditional or customary context.  While this is dealt with to some extent by the other aspects of this definition, a final test should be that the community itself recognizes or identifies the knowledge as forming part of their living heritage of traditional knowledge.  This identification may be informal and implicit, in that it is part of the community’s social fabric, or may be explicit, such as knowledge which is the subject of particular obligations, rituals or practices established by customary law.  Ultimately, the very notion of TK is based on traditions, and the communities themselves are in the best position to identify them as such.  This should be distinguished, however, from the determination of the scope of protection afforded to traditional knowledge, and the question of compliance with distinct IP laws giving protection to TK.  This would typically be the role of the judicial or administrative systems of law enforcement specified in the applicable national legislation. 

 AUTONUM  
The definition of ‘traditional knowledge’ can be summarized simply:  it must be ‘traditional’ in that there is an appropriate association with a relevant cultural tradition, and it must be ‘knowledge’ in that it refers to the content of what is known, rather than its form or expression as such. 

(c)
National approaches to defining TK

 AUTONUM  
Since the present document merely describes the policy options and legal mechanisms that would operate at the national level in line with the objectives and principles set out in document WIPO/GRTKF/IC/9/5, this section illustrates various approaches taken in national legal systems to the definition of traditional knowledge.  The section illustrates such approaches by referring to several different sui generis frameworks.  

 AUTONUM  
The draft ARIPO/OAPI Instrument defines the term TK as “the content or substance of knowledge that is the result of intellectual activity and insight in a traditional context, and includes the know‑how, skills, innovations, practices and learning that form part of traditional knowledge systems, and knowledge that is embodied in the traditional lifestyle of a community or people, or is contained in codified knowledge systems passed between generations.  It is not limited to any specific technical field, and may include agricultural, environmental or medical knowledge, and knowledge associated with genetic resources”.

 AUTONUM  
The African Model Law defines “community or indigenous knowledge” as the accumulated knowledge that is vital for conservation and sustainable use of biological resources and/or which is of socio‑economic value, and which has been developed over the years in indigenous/local communities.
  The Model Legislation applies to biological resources
; their derivatives
;  community knowledge and technologies
;  and plant varieties. 

 AUTONUM  
The draft SAARC Framework defines the term “TK” as “the content or substance of knowledge that is the result of intellectual activity and insight in a traditional context, and includes the know‑how, skills, innovations, practices and learning that form part of traditional knowledge systems, and knowledge that is embodied in the traditional lifestyle of a community or people, or is contained in codified knowledge systems passed between generations, such as Ayurveda, Unani, Siddha systems of health care.  It is not limited to any specific technical field, and may include agricultural, environmental, health care and medicinal knowledge, knowledge associated with genetic resources or other components of biological diversity, and know‑how of traditional architecture and construction technologies”.
  In comparison to the ARIPO/OAPI Instrument there are two additions in this definition:  it adds the know‑how of traditional architecture and construction technologies to the scope of protected subject matter and adds the term “health care” to the term “medicinal knowledge”.   The same article also states that the instrument concerns “the protection of TK, including when compiled in registries, digital libraries or databases, against misappropriation and misuse beyond its traditional context”.

 AUTONUM  
The Indian Arts and Crafts Act of the United States of America covers all Indian and Indian‑style traditional and contemporary arts and crafts produced after 1935.  According to the Implementing Regulations, the term “Indian product” means as “any art or craft product made by an Indian”. (Section 309.2(d)(1)).  The Regulations furthermore illustrate that Indian products include, but are not limited to:  (i) Art works that are in a traditional or non‑traditional Indian style or medium;  (ii) Crafts that are in a traditional or non‑traditional Indian style or medium;  (iii) Handcrafts, i.e. objects created with the help of only such devices as allow the manual skill of the maker to condition the shape and design of each individual product.  (Section 309.2(d)(2)) The Act broadly applies to the marketing of arts and crafts by any person in the United States of America.  Some traditional items frequently copied by non‑Indians include Indian‑style jewelry, pottery, baskets, carved stone fetishes, woven rugs, kachina dolls, and clothing.

 AUTONUM  
Under the Indigenous Peoples’ Rights Act of the Philippines the subject matter which Indigenous Peoples have the right to control and protect includes “their sciences, technologies and cultural manifestations, including human and other genetic resources, seeds, including derivatives of these resources, traditional medicines and heath practices, vital medicinal plants, animals and minerals, indigenous knowledge systems and practices, knowledge of the properties of fauna and flora, oral traditions, literature, designs, and visual and performing arts”.
  

 AUTONUM  
Article 7(II) of the Brazilian Provisional Measure defines associated TK as follows:  “Associated traditional knowledge:  information or individual or collective practices of an indigenous or local community having real or potential value and associated with the genetic heritage”.  The first impression is that the scope of protection of TK ‑ and, consequently, the very concept of TK as well ‑ is limited to knowledge that is associated to the Brazilian genetic heritage, which corresponds, more or less, to the genetic information contained in biological diversity.  This particular definition provides that “associated traditional knowledge” consists of “information or individual or collective practices”.  The Brazilian statute deals basically with access to genetic resources.  This suggests that the protected “associated traditional knowledge” is mainly technical knowledge about the uses of genetic resources.  The definition above contains two additional elements:  the requirement that the knowledge be either created or in control of indigenous and local communities;  and the stipulation that the knowledge should have real or potential value. 

 AUTONUM  
Under the Costa Rican Biodiversity Law two scopes of TK subject matter are defined: first, the scope of TK to which the Law regulates access, and, second, the scope of TK for which the Law provides exclusive rights (industrial property rights and sui generis community intellectual rights).  Under the first category, the Law includes TK as an intangible component within the term “biodiversity” and defines that “intangible components, which are included within the term biodiversity, are:  the knowledge, innovations and practices, be they traditional, individual or collective, with real or potential value associated with biochemical or genetic resources, whether these are protected or not by systems of intellectual property or by sui generis registration systems”.
 Under the second category, the Law states that “knowledge, practices and innovations of indigenous peoples and local communities related to the use of components of biodiversity and associated knowledge” are protected “under the common denomination of sui generis community intellectual rights”.
  Thus the Costa Rican law provides a scaled scope of subject matter which differentiates different categories of TK for different types of protection.  This is an approach also followed by several laws, such as the African Model Law and the Peruvian law.

 AUTONUM  
The Peruvian Sui Generis Law defines “collective knowledge” as “the accumulated, transgenerational knowledge evolved by indigenous peoples and communities concerning the properties, uses and characteristics of biological diversity”.  The scope of Peru’s statute is thus limited to TK that is (a) collective;  (b) accumulated and transgenerational;  (c) created by indigenous peoples and communities;  (d) concerning properties, uses and characteristics of biodiversity components.  This definition restricts the scope of protected material according to its subject matter (relating to biological diversity), its source or origin (evolved by indigenous peoples and communities), and its relationship with tradition (TK must be accumulated and transgenerational).  This link with a knowledge tradition need not imply that the definition is limited only to TK that has been created several generations ago and has already been transmitted from generation to generation.  If so, the law would deny protection to TK that will be created by indigenous communities in the future.  Rather, it suggests that TK is knowledge that is (or has been, or will be) created according to the traditions of a community.  Thus, the words “accumulated and transgenerational” may essentially refer to subject matter created in the past,
 but they may also link new (or future) knowledge to the transgenerational culture of the community, construing new insights as further accumulation of that tradition.  Traditions are the thread of Ariadne that links today’s TK to the past and future of Indigenous peoples and traditional communities. 

 AUTONUM  
The Sui Generis Law of Portugal contains a more detailed definition of TK: 

“Traditional knowledge is all the intangible elements associated to the commercial or industrial use of local varieties and other endogenous material developed by local communities, collectively or individually, in a non‑systematic manner and that are inserted in the cultural and spiritual traditions of those communities, including, but not limited to, knowledge relating to methods, processes, products and denominations that are applicable in agriculture, food and industrial activities in general, including handicrafts, trade and services, informally associated to the use and preservation of local varieties and other endogenous and spontaneous material that is covered by the present law”.

 AUTONUM  
This definition is limited to TK that is associated to local plant varieties (both wild varieties and landraces).  Within that relatively narrow technical area, TK may consist of a wide range of knowledge.  The provision above is not exhaustive as the expression “including, but not limited to” indicates.  The other elements designated for identifying protectable TK are:  TK may be either of a collective or an individual nature;  but its creation must be “traditional” in the sense that it must be (i) non‑systematic, and (ii) inserted in the cultural and spiritual tradition of the traditional communities.  In other words, in spite of protecting TK owned by individuals, TK must have had a collective (or community‑related) origin.  Whether the individual TK may have kept its links (the “thread of Ariadne”) with the cultural traditions of the community from which it originated is a matter to be decided under customary law.

 AUTONUM  
The scope of subject matter protected under the Thai sui generis law includes ‘formulas of traditional Thai drugs’ and ‘texts on traditional Thai medicine’.
 The term “text on traditional Thai medicine” is defined as “the technical knowledge concerned with traditional Thai medicine which has been written or recorded in Thai books, palm leaf, stone inscription or other materials or that have not been recorded but passed on from generation to generation”, whereas the term “Formula of traditional Thai drugs” means “a formula stated as the production process and ingredients which contain Thai traditional drugs, no matter what form the ingredients are”.
 According to Section 16, “there shall be three types of traditional Thai medicinal intellectual property rights as follows:  (1) the national formula of traditional Thai drugs or the national text on traditional Thai Medicine; (2) the general formula of traditional Thai drugs or general traditional Thai medicine document;  and (3) the personal formula of traditional Thai drugs or personal text on traditional Thai Medicine”.
  For each of these categories a different scope of rights is granted under the Act.  In general, “traditional Thai medicinal intelligence” means “the basic knowledge and capability concerned with traditional Thai medicine”.  “Traditional Thai medicine” is defined as “the medicinal procedures concerned with examination, diagnosis, therapy, treatment or prevention of, or promotion and rehabilitation of the health of humans or animals, obstetrics, traditional Thai massage, and also includes the production of traditional Thai drugs and the invention of medical devices, on the basis of knowledge or text that has been passed on from generation to generation”.
  

Eligibility for Protection

 AUTONUM  
In order for a protection system to function in a balanced manner, it is necessary to set out the criteria which TK should meet in order to be eligible for protection against misappropriation and misuse.  This need is addressed by the third element and is essential in focusing legal protection on those TK elements which, in light of the policy objectives, merit legal protection.  The Committee members have codified these eligibility criteria on the basis of the criteria that are applied in existing national sui generis TK laws.  These national laws and measures cover diverse criteria, but certain common elements have emerged, which are contained in Article 4 of the Substantive Principles.  

Article 4 

Eligibility for Protection

Protection should be extended at least to that traditional knowledge which is: 

(i) generated, preserved and transmitted in a traditional and intergenerational context; 

(ii) distinctively associated with a traditional or indigenous community or people which preserves and transmits it between generations; and 

(iii) integral to the cultural identity of an indigenous or traditional community or people which is recognized as holding the knowledge through a form of custodianship, guardianship, collective ownership or cultural responsibility. This relationship may be expressed formally or informally by customary or traditional practices, protocols or laws. 

 AUTONUM  
Since this provision has been based on existing provisions in existing national laws, numerous options and mechanisms for its implementation can be found in national and regional sui generis laws for TK protection.  These are reviewed below, beginning with regional (draft) instruments and mechanisms.

 AUTONUM  
The draft ARIPO/OAPI Instrument defines the eligibility criteria by stating that “[p]rotection should be extended to that traditional knowledge which is:

(i) generated, preserved and transmitted in a traditional and intergenerational context;

(ii) distinctively associated with a traditional or indigenous community or people which preserves and transmits it between generations; or

    (iii)
integral to the cultural identity of an indigenous or traditional community or people which is recognized as holding the knowledge through a form of custodianship, guardianship, collective ownership or cultural responsibility. That relationship may be expressed formally or informally by customary practices, laws or protocols”.

This provision is very similar to the wording of Article 7 contained in document WIPO/GRTKF/IC/9/5, except that the conjunction between the criteria is “and” in WIPO/GRTKF/IC/9/5 as opposed to “or” in the ARIPO/OAPI text.  Thus the criteria are cumulative in WIPO/GRTKF/IC/9/5, whereas they are not cumulative in the draft ARIPO/OAPI Instrument.

 AUTONUM  
The African Model Legislation does not provide for explicit criteria of eligibility but includes among the duties of the National Competent Authority to “identify the requirements … necessary for the recognition of community intellectual rights and Farmers’ Rights”.
  Furthermore, Article 1 on Definitions requires that accumulated knowledge, in order to constitute “community knowledge or indigenous knowledge” for the purposes of the Model Law, must be 

(a) “vital for conservation and sustainable use of biological resources” and/or 

(b) “of socio‑economic value” and 

(c) “developed over the years in indigenous/local communities”.
  

 AUTONUM  
The draft SAARC Framework specifies that protection should extend to at least that knowledge which was:

‑  generated, preserved and transmitted in a traditional and intergenerational context, or through recognized courses of study of traditional medicine;

‑  distinctively associated with a traditional or tribal community or people which preserves and transmits the TK between generations; and

‑  integral to the cultural identity of a traditional or tribal community or people which is recognized as holding the TK through a form of custodianship, guardianship, collective ownership or cultural responsibility, such as a sense of obligation to preserve, use and transmit the knowledge appropriately, or a sense that to permit misappropriation or demeaning usage would be harmful or offensive;  

‑  integral to systems of TK, in particular systems of traditional medicine, which are codified in ancient written scriptures and are passed on between generations on the basis of these scriptures or through recognized courses of study of traditional medicine, subject to national legislation.

 AUTONUM  
Under the Brazilian Provisional Measure, TK must be related to the genetic heritage, belong to an indigenous or local community, and have real or potential value, in order to be eligible for protection.
  Indigenous or local communities are guaranteed the rights granted under Article 9 on the condition that they “created, developed, held or preserved” the TK.
  

 AUTONUM  
The Costa Rican Biodiversity Law does not define eligibility criteria but foresees that the requirements of sui generis community intellectual rights shall be determined by a participatory process with indigenous and small farmer communities to be defined by the National Commission for the Management of Biodiversity.
  Similarly, under the African Model Legislation, the duties of the National Competent Authority include to “identify the requirements … necessary for the recognition of community intellectual rights and Farmers’ Rights”.

 AUTONUM  
Under the Biodiversity Act of India knowledge must be related to biological diversity and held by local people in order to be eligible for the protection which is merely referenced but not fully elaborated in the Act.

 AUTONUM  
Under the Sui generis law of Peru, the Law grants protection under several conditions:

(1)  collective nature:  the knowledge must have been developed and preserved collectively;

(2)  related to biological diversity:  “Biological resources” is defined as “genetic resources, organisms or parts thereof, populations or any other kinds of biotic component of ecosystems that are of real or potential value or use to mankind”.
 

(3)  developed by indigenous peoples:  “Indigenous peoples” means “aboriginal peoples holding rights that existed prior to the formation of the Peruvian State, maintaining a culture of their own, occupying a specific territorial area and recognizing themselves as such”. 

(4)  not in the public domain:  protection is only conferred to knowledge which is not in the public domain.

 AUTONUM  
Subject to different conditions, the Portuguese Sui Generis Law grants two levels of protection.  Under the first level of protection, all TK
 shall be protected against reproduction or commercial or industrial use, subject to the following two conditions:  (a) the TK shall be identified, described and registered in the Register of Plant Genetic Resources; and (b) the description shall be so phrased that third parties may reproduce or utilize the TK.
  Under the second level of protection, TK may be afforded certain additional protection, subject to fulfilling either of the two following conditions:  (a) the TK has not been used in industrial activities, or (b) the TK is not publicly known outside the population or local community in which it originated.

 AUTONUM  
Under the United States of America Uniform Trade Secrets Act, in order to be eligible for protection against misappropriation, TK must (i) derive independent actual or potential economic value from not being generally known to other persons who can obtain economic value from its disclosure/use, and (ii) be the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
  Under the common law tort of misappropriation, the United States Supreme Court stated that a person “should, on some conditions, be given full protection of its business; and to that end a remedy by injunction as well as one for damages should be granted, where [information] collected by it is gainfully used without permission”.

 AUTONUM  
Other countries, like Brazil, the Philippines and Thailand, do not expressly define eligibility criteria for TK protection in their respective national laws or measures.
Fair and Equitable Benefit‑sharing and Recognition of Knowledge Holders 

 AUTONUM  
Equitable benefit‑sharing is a fundamental principle of almost all national TK laws and protection measures surveyed in this document.  The Committee members have therefore reflected benefit‑sharing as a continuous theme within WIPO/GRTKF/IC/9/5, flowing from Objective (xii) in Part I, to General Guiding Principle (g) in Part II, to Articles 1.3(iv) and 6 in Part III.  This is based on a decision in the sixth session of the Committee, in which Committee members initially supported “equitable benefit‑sharing” as a “Key Principle” of TK protection.
  At the seventh and eighth sessions they then further specified certain industrial and commercial uses without just and appropriate compensation as one specific act of misappropriation which, in particular, should be prevented (Principle B.1/Article 1.3(iv))
 and they elaborated certain general principles of benefit‑sharing (Principle B.6/Article 6) 
.  

Objective (xii) 

Promote Equitable Benefit‑sharing

The protection of traditional knowledge should aim to:  (…(
(xii)
promote the fair and equitable sharing and distribution of monetary and 
non‑monetary benefits arising from the use of traditional knowledge, in consistency with other applicable international regimes, the principle of prior informed consent and including through fair and equitable compensation in special cases where the individual holder is not identifiable or the knowledge has been disclosed;    […]

General Guiding Principle (e)

Principle of Equity and Benefit‑sharing

Protection should reflect the need for an equitable balance between the rights and interests of those that develop, preserve and maintain traditional knowledge, namely traditional knowledge holders, and of those who use and benefit from traditional knowledge;  the need to reconcile diverse policy concerns; and the need for specific protection measures to be proportionate to the objectives of protection and the maintenance of an equitable balance of interests.  In reflecting these needs, traditional knowledge protection should respect the right of traditional knowledge holders to consent or not to consent to access to their traditional knowledge and should take into account the principle of prior informed consent

The rights of traditional knowledge holders over their knowledge should be recognized and safeguarded.  Respect for prior informed consent should be ensured, and holders of traditional knowledge should be entitled to fair and equitable sharing of benefits arising from the use of their traditional knowledge.  Where traditional knowledge is associated with genetic resources, the distribution of benefits should be consistent with measures, established in accordance with the Convention on Biological Diversity, providing for sharing of benefits arising from the utilization of the genetic resources.

Protection which applies the principle of equity should not be limited to benefit‑sharing, but should ensure that the rights of traditional knowledge holders are duly recognized and should, in particular, respect the right of traditional knowledge holders to consent or not to consent to access to their traditional knowledge.   […]

Article 1 

Protection Against Misappropriation

[…]

3.  In particular, legal means should be provided to prevent: […]

if traditional knowledge has been accessed, commercial or industrial use of traditional knowledge without just and appropriate compensation to the recognized holders of the knowledge, when such use has gainful intent and confers a technological or commercial advantage on its user, and when compensation would be consistent with fairness and equity in relation to the holders of the knowledge in view of the circumstances in which the user acquired the knowledge   […]

Article 6 

Fair and Equitable Benefit‑sharing and Recognition of Knowledge Holders

1. The benefits of protection of traditional knowledge to which its holders are entitled include the fair and equitable sharing of benefits arising out of the commercial or industrial use of that traditional knowledge. 

2. Use of traditional knowledge for non‑commercial purposes need only give rise to non‑monetary benefits, such as access to research outcomes and involvement of the source community in research and educational activities. 

3. Those using traditional knowledge beyond its traditional context should mention its source, acknowledge its holders, and use it in a manner that respects the cultural values of its holders. 

4. Legal means should be available to provide remedies for traditional knowledge holders in cases where the fair and equitable sharing of benefits as provided for in paragraphs 1 and 2 has not occurred, or where knowledge holders were not recognized as provided for by paragraph 3. 

5. Customary laws within local communities may play an important role in sharing benefits that may arise from the use of traditional knowledge. 

 AUTONUM  
There are numerous options and ample national experiences with the implementation of the principle of benefit‑sharing.  These range from classical benefit‑sharing based on mutually agreed terms within the context of access and benefit‑sharing (ABS) frameworks, to implementation of the principle of equity and repression of unjust enrichment under existing unfair competition principles. 

 AUTONUM  
The draft ARIPO/OAPI Instrument states that “commercial or industrial use of traditional knowledge should be subject to just and appropriate compensation for the benefit of the traditional holders of the knowledge”.
 

 AUTONUM  
The African Model Legislation lists as one of its objectives to “promote appropriate mechanisms for a fair and equitable sharing of benefits arising from the use of biological resources, knowledge and technologies”.
  The Legislation provides that access to TK shall be subject to an access permit
 which shall contain commitments from the collector to provide for the sharing of benefits.
  In particular, the Legislation provides that “the State and the community or communities shall be entitled to a share of the earning derived from when any … knowledge collected generates, directly or indirectly, a product used in a production process”.
  The African Model Legislation establishes a detailed system for implementing such benefit‑sharing arrangements, including through a Community Gene Fund
 and a National Information System, which would include information on Community Intellectual Rights, Farmers’ Rights, community innovations, practices, knowledge and technologies as well as maintain up‑to‑date information about research and devel​opment activities on community innovations, practices, knowledge and technologies.

 AUTONUM  
The draft SAARC Framework provides that commercial or industrial use of traditional knowledge without just and appropriate compensation shall be a prohibited act of misappropriation “when such use has gainful intent and confers a technological or commercial advantage on its user, and when compensation would be required in accordance with Article 7bis”.  Article 7bis states that use of TK for non‑commercial purposes “need not incur an obligation for compensation, but suitable benefit‑sharing from such uses should be encouraged, including access to research outcomes and involvement of the source community in research and educational activities”.
  It also states, however, that if TK is used with gainful intent for commercial or industrial purposes, and if that TK confers a technology‑based advantage in commerce or industry, the TK user shall be liable to provide equitable compensation for such uses in either of two manners, as the case may be.  In a first option, equitable compensation would be provided to the recognized TK holder if that holder is identifiable and if the holder has declared in accordance with the Framework that the relevant knowledge element shall be subject to liability for compensation.  In a second option, the equitable compensation would be provided to the Competent Authority if the holder of that traditional knowledge is not identifiable.

 AUTONUM  
The Brazilian Provisional Measure provides for “benefits, rights and obligations concerning … the fair and equitable sharing of the benefits deriving from exploitation of … traditional knowledge” associated with the genetic heritage of Brazil.
  Chapter VII, entitled “Benefit‑sharing”, provides that “the benefits arising from economic exploitation of a product or process developed from … associated traditional knowledge … shall be shared in a fair and equitable way between the contracting parties”.
  The Chapter regulates benefit‑sharing through the “Contract for Use of the Genetic Heritage and Benefit‑Sharing” and states that benefits derived from the economic exploitation of a product or process developed from TK associated to the genetic heritage may include: division of profits, payment of royalties, technology access and transfer, unrestricted licensing of products or services and training of human resources.  The Measure lists the essential clauses in the Contract for Use of the Genetic Heritage and Benefit‑Sharing, which include clauses on IP rights and the method of fair and equitable sharing of benefits.

 AUTONUM  
The Costa Rican Biodiversity Law regulates “associated knowledge and equitable distribution of the benefits and derived costs of the use of the components of biodiversity”.
  The NCA shall identify through a participatory process “who the benefits should accrue to”.

 AUTONUM  
Under the Indian Biodiversity Act the term “benefit‑claimers” ‑ i.e. the list of those stakeholders who are entitled to benefit‑sharing ‑ includes “creators and holders of knowledge and information relating to the use of such biological resources, innovations and practices associated with such use and application”.
  Section 21(1) states that “the National Biodiversity Authority shall … ensure that the terms and conditions subject to which approval [for certain activities, including access to biological resources and associated TK,] is granted secures equitable sharing of benefits arising out of the use of accessed … innovations and practices associated with … use [of biological resources] and applications and knowledge relating thereto”.
  The Act lists several manners in which the benefit‑sharing may be given effect, including joint ownership of IP rights and “payment of monetary compensation and other non‑ monetary benefits to the benefit claimers as the National Biodiversity Authority may deem fit”.

 AUTONUM  
The second objective of the Peruvian Sui Generis Law is “to promote the fair and equitable distribution of the benefits derived from the use of that collective knowledge”.
  Article 7 of the Law concerns ‘Access for the purposes of commercial or industrial application’ and provides that “in the event of access for the purposes of commercial or industrial application, a license agreement shall be signed … in which the equitable distribution of the benefits deriving therefrom is guaranteed”.  This license agreement, which is registered by INDECOPI, shall include “a statement of the compensation that the indigenous peoples receive for the use of their collective knowledge;  such compensation shall include an initial monetary or other equivalent payment for its sustainable development, and a percentage of not less than five per cent of the value, before tax, of the gross sales resulting from the marketing of the goods developed directly and indirectly on the basis of the said collective knowledge, as the case may be”.
  The Law recognizes customary laws and protocols in the context of benefit‑sharing when it states that “indigenous peoples … may have recourse to their traditional systems for the purposes of the distribution of benefits”.

 AUTONUM  
The Preamble of the Portuguese Sui Generis Law states that “this instrument will form the basis for the fair allocation of the benefits generated by the use of this material”, i.e. autochthonous plant genetic material.  Since the relevant provisions on ‘Access to and Allocation of Benefits’ apply mutatis mutandis to associated TK
, “[a]ccess [to TK] requires a fair allocation of the benefits resulting from such use, by prior agreement with the owner of the registration”.
  

Principle of Prior Informed Consent

 AUTONUM  
Prior informed consent is a fundamental principle of almost all national TK laws and protection measures surveyed in this document.  It has been defined as a “Key Principle” of TK protection in the sixth session of the Committee.
  The Committee members have therefore constitutionally enshrined it with increasing specificity in the Objectives, General Principles and Specific Principles of WIPO/GRTKF/IC/9/5.  Thus, Objective (ix), General Principle (c) and Article 7 form a continuous line running through WIPO/GRTKF/IC/9/5 which gives effect to the principle of prior informed consent.  The principle originates from the CBD, but is not applied to TK in that Convention.  It is only applied to genetic resources in the case of the CBD.
  The draft Objectives and Principles for TK Protection for the first time elaborate and apply the principle in relation to TK specifically.

Objective (ix)

Ensure Prior Informed Consent and Exchanges Based on Mutually Agreed Terms

The protection of traditional knowledge should aim to (…( ensure prior informed consent and exchanges based on mutually agreed terms, in coordination with existing international and national regimes governing access to genetic resources;
General Guiding Principle (c)

Principle of Effectiveness and Accessibility of Protection

(…(
Where measures for the protection of traditional knowledge are adopted, appropriate enforcement mechanisms should be developed … supporting the broader principle of prior informed consent.
Article 1 

Protection Against Misappropriation

3.  In particular, legal means should be provided to prevent: …

(ii)  acquisition of traditional knowledge or exercising control over it in violation of legal measures that require prior informed consent as a condition of access to the knowledge, and use of traditional knowledge that violates terms that were mutually agreed as a condition of prior informed consent concerning access to that knowledge;
Article 7 

Principle of Prior Informed Consent

1. The principle of prior informed consent should govern any access of traditional knowledge from its traditional holders, subject to these principles and relevant national laws. 

2. The holder of traditional knowledge shall be entitled to grant prior informed consent for access to traditional knowledge, or to approve the grant of such consent by an appropriate national authority, as provided by applicable national legislation. 

3. Measures and mechanisms for implementing the principle of prior informed consent should be understandable, appropriate, and not burdensome for all relevant stakeholders, in particular for traditional knowledge holders; should ensure clarity and legal certainty; and should provide for mutually agreed terms for the equitable sharing of benefits arising from any agreed use of that knowledge. 

 AUTONUM  
The draft ARIPO‑OAPI Instrument applies the principle of PIC in a similar manner throughout different provisions of the draft.  The draft instrument defines “acquisition of traditional knowledge … in violation of legal measures that require prior informed consent as a condition of access to the knowledge” as an act of misappropriation.
  The instrument then elaborates the application of the PIC Principle in Article 6, which states that “[t]he principle of prior informed consent should govern any access to or acquisition of traditional knowledge from its traditional holders”.  It specifies that TK holders “shall be entitled to grant prior informed consent for access to such knowledge, or to approve the grant of such consent by an appropriate national authority, as provided for by applicable national legislation”.  Finally, the draft Instrument provides a number of features of PIC systems for TK.  These include the PIC systems “should ensure the necessary legal certainty and clarity, should not create burdens for the holders of traditional knowledge and should provide for mutually agreed terms for the equitable sharing of benefits arising from the use of that knowledge”.

 AUTONUM  
The African Model Legislation regulates access to TK as part of the regulation of access to biological resources.  “Access” is defined as “the acquisition of … community knowledge, innovations, technologies or practices as authorised by the National Competent Authority” (NCA)
  In the application for access to the NCA the applicant shall provide a description of the innovation, practice, knowledge or technology, … and propose mechanisms for benefit‑sharing”.
  Local communities have the right to refuse access to their TK where such access will be detrimental to the integrity of their natural or cultural heritage.
  There are certain exceptions and limitations to the application of the prior informed consent principle:  the legislation does not affect “access, use and exchange of knowledge and technologies by and between local communities”.
  The Model Legislation also provides for invalidation and revocations of consent for access to TK.  The National Competent Authority may unilaterally withdraw consent and repossess the written permit under the following conditions:  (a) when there is evidence that the collector has violated any of the provisions of the Model Legislation;  (b) when there is evidence that the collector has failed to comply with mutually agreed terms;  (c) when there is failure to meet any of the conditions of access;  (d) for reasons of overriding public interest; or (e) for the protection of the environment and biological diversity.
  The Model Legislation stipulates that any such termination or withdrawal of consent shall be done in consultation with the concerned local community or communities. 
 

 AUTONUM  
The draft SAARC Framework establishes acquisition of TK “in violation of the prior informed consent requirements … and use of traditional knowledge that violates terms that were mutually agreed as a condition of prior informed consent concerning access to traditional knowledge” as a specific act of misappropriation which is repressed under the framework.
  It then states that “the principle of prior informed consent shall govern any direct access or acquisition of traditional knowledge from its traditional holders”, subject to the relevant provisions of the Framework and relevant national laws. It specifies that the TK holder “shall be entitled to grant prior informed consent for access to traditional knowledge, or to approve the grant of such consent by an appropriate national authority, as provided by applicable national legislation”.
  It allows the exclusion from the principle of prior informed consent of TK which is already readily available to the general public, provided that users of that TK provide equitable compensation for industrial and commercial uses of the knowledge.

 AUTONUM  
Under the Brazilian Provisional Measure “access to associated traditional knowledge” is defined as the “acquisition of information pertaining to knowledge or individual or collective practices, associated with the genetic heritage, of an indigenous or local community for purposes of scientific research, technological development or biological prospecting, with a view to its application in industry or elsewhere”.
  The Council can deliberate on “authorization of access to associated TK, subject to the prior consent of the owner”.
  The Management Council can grant special authorization of access to TK for a national institution that carries out research and development activities in the biological and related fields, and for a national university, for a term of up to two years, renewable for equal periods, as provided in the regulations”.
  Access to associated traditional knowledge shall be had by collection of information respectively, and authorization shall only be given to a national research institution.
  Accredited institutions may be granted the powers to analyze applications for access to TK, subject to the PIC of the owners from the area.

 AUTONUM  
Under the Costa Rican Biodiversity Law access to TK is included in the regulation of access to biodiversity: “access” is defined as “action to obtain samples of components of Biodiversity … or to obtain associated knowledge”.
  The law recognizes the right of local communities and indigenous peoples to oppose access to their knowledge.
  The access policies proposed by the National Commission on the Management of Biodiversity will constitute the general rules for access and for the protection of intellectual rights concerning biodiversity.
  An access permit for research or bioprospecting does not grant nor delegate rights.

 AUTONUM  
The Indian Biodiversity Act provides that the obtaining of any knowledge associated to biological resources occurring in India is subject to previous approval of the NBA for certain persons for purposes of research, commercial utilization, bio‑survey or bio‑utilization.
  These persons, to whom the PIC requirement applies, are persons who are not citizens of India, non‑resident citizen of India, a body corporate, association or organization incorporated in India which has any non‑Indian participation in its share capital or management, and an organization not incorporated in India.  These provisions do not apply to collaborative research projects, which are approved by the Central Government and conform to its policy guidelines.
  The Biodiversity Act implements the principle set out in the Bonn Guidelines that PIC is use‑specific by providing for transfer of knowledge that no person who has been granted access shall transfer the biological resource or knowledge except with NBA permission.
  Any person who intends to transfer such resources or knowledge may apply to the NBA.
  Local communities and vaids and hakims who practice indigenous medicine are not effected by a provision that citizens of India shall not obtain any biological resource for commercial utilization except after prior intimation to the State Biodiversity Board.

 AUTONUM  
The Peruvian Sui Generis Law establishes different conditions of access to TK, depending on the purpose of access:  

(1) As a general principle, those interested in having access to collective knowledge for the purposes of scientific, commercial and industrial application shall apply for the prior informed consent of the representative organizations of the indigenous peoples possessing collective knowledge.

(2) access for the purposes of commercial or industrial application, shall be subject to the signing of a license agreement in which terms are provided that ensure due reward for the said access and in which the equitable distribution of the benefits deriving therefrom is guaranteed.
  A license contract for the use of collective knowledge is defined as “an express agreement concluded between the organization of indigenous peoples possessing collective knowledge and a third party that incorporates terms and conditions for the use of the said collective knowledge”.
  For details on licensing contracts for collective knowledge see the element of benefit‑sharing above.

 AUTONUM  
The Indigenous Peoples’ Rights Act of the Philippines provides that “Access to indigenous knowledge related to the conservation, utilization and enhancement of biological and genetic resources, shall be allowed within ancestral lands and domains of the ICCs/IPs only with a free and prior informed consent of such communities, obtained in accordance with customary laws of the concerned community”.
  In addition to making access to TK subject to PIC, the Act also provides for the restitution of TK which had been accessed in violation of the PIC principle. “The State shall … protect … the right to the restitution of cultural, intellectual, religious and spiritual property taken without their free and prior informed consent or in violation of their laws, traditions and customs”.

 AUTONUM  
Under the Portuguese Sui Generis Law access to TK for purposes of study, research, improvement or biotechnological applications shall be subject to prior authorization by CoTeRGAPA, the owner of the registration having been heard.  (Art.7(1)).  Access requires the fair allocation of the benefits resulting from such use, by prior agreement with the owner of the registered TK. (Art.7(4))  Thus the principle of PIC is applicable to Portuguese TK which is covered by the Law.

 AUTONUM  
Under the United States Uniform Trade Secrets Act misappropriation of a trade secret is linked to the grant or absence of consent by the holder of the secret information, since the definition of “misappropriation” includes “disclosure or use of a trade secret of another without express or implied consent by a person who used improper means to acquire knowledge of the trade secret”.
  The concept of consent of the knowledge holder for use or disclosure of secret knowledge is thus already inherent in the way misappropriation is construed under existing IP law.

Beneficiaries of protection

 AUTONUM  
This element clarifies who should principally benefit from TK protection.  It articulates the principle that, by default, the beneficiaries are the traditional holders of TK.  While there are diverse concepts of ownership, this principle draws on established practice in existing national systems and the consistent theme in international TK debates.  TK is generally understood as a collective product of a TK holding community, even though individual innovators or TK holders may have distinct personal rights or entitlements within the community structure.  The general rule would therefore be for TK rights to be vested in communities, rather than in individuals, but to recognize individual rights (including conventional IP rights) for innovators.
  The collective right holder should have legal personality for the purpose of legal procedures, including enforcing their rights.  This has been expressed by the Committee members in the Objectives, General and Specific Principles.  
 

Objective (iii)

Meet the Actual Needs of the Holders of Traditional Knowledge

The protection of traditional knowledge should be guided by the aspirations and expectations expressed directly by traditional knowledge holders (and( respect their rights as holders and custodians of traditional knowledge

General Guiding Principle (a)

Principle of Responsiveness to the Needs and Expectations of Traditional Knowledge  Holders

Protection should reflect the actual aspirations, expectations and needs of traditional knowledge holders

Article 5 

Beneficiaries of Protection

Protection of traditional knowledge should benefit the communities who generate, preserve and transmit the knowledge in a traditional and intergenerational context, who are associated with it and who identify with it in accordance with Article 4. Protection should accordingly benefit the indigenous and traditional communities themselves that hold traditional knowledge in this manner, as well as recognized individuals within these communities and peoples. Entitlement to the benefits of protection should, as far as possible and appropriate, take account of the customary protocols, understandings, laws and practices of these communities and peoples. 

 AUTONUM  
But IP need not be owned as separate property titles by distinct right holders.  For example, collective marks may be protected on behalf of a group of beneficiaries.  Some forms of IP protection, such as geographical indications, need not have distinct ‘owners’ and may be administered by the state, on behalf of groups of eligible producers.  Where the ‘right’ over TK is essentially an entitlement to seek certain legal remedies and injunctions, there may not be a need to identify a specific right holder, and it may be possible to define aggrieved or interested parties who may have standing to take action.  International standards reflect this approach in referring to obligations to ensure that ‘persons shall have the possibility of preventing’ certain actions,
 to ‘provide the legal means for interested parties to prevent’ certain actions,
 and ‘to provide measures to permit federations and associations … to take action in the courts or before the administrative authorities’.
 

 AUTONUM  
A comparative approach shows that while countries have taken diverse approaches to this aspect, there are certain common denominators.  National TK laws do not necessarily identify beneficiaries of TK protection as holders of distinct intangible property rights as such, although some have elected to establish distinct rights, either through registration or automatic entitlement.  Four laws identify the right holders through the terms “local communities,” “indigenous peoples”, or a combination thereof.  The Chinese Regulation on the Protection of Varieties of Traditional Chinese Medicine refers only to “manufacturing enterprises,” reflecting the policy context of this regulation in relation to the manufacturing sector.  The Indian law does not identify right holders, but defines that “benefit claimers” shall include “creators and holders of knowledge and information relating to biological resources”.  Other laws contain open definitions such as “those who have registered their IPRs on traditional Thai medical intelligence” and “any entity, whether public or private, Portuguese [or not], individual or corporate”.  Finally, the Costa Rican law provides that the titleholder of sui generis community intellectual rights shall be determined by a participatory process.  An alternative to the attribution of rights to communities is the designation of the State as the custodian of the interests and rights of TK holders, to be exercised on their behalf and in their interests;
  some forms of unfair competition and geographical indication law entail direct enforcement by the State in the community’s interests. 

 AUTONUM  
Although TK protection is generally perceived as a matter of collective rights, it may nonetheless be vested in individuals within a traditional knowledge system.  Customary law can therefore help establish the attribution of rights and benefits within the community.  An example of how customary law can be integrated into a sui generis system of TK protection is found in the Panamanian Law.

 AUTONUM  
The draft ARIPO/OAPI Instrument on TK  states that protection of traditional knowledge should be for the principal benefit of TK holders. It specifies that “Protection should, in particular, benefit the indigenous and traditional communities and peoples that develop, maintain and identify culturally with traditional knowledge and seek to pass it on between generations, as well as recognized individuals within these communities and peoples”.
  Entitlement to the benefits of protection should, as far as possible and appropriate, take account of the customary protocols, agreements, laws and practices of these communities and peoples.

 AUTONUM  
Part IV of the African Model Legislation identifies “local and indigenous communities” as the right holders of Community rights.
  “Local Communities” are defined in Part II as a human population in a distinct geographical area, with ownership over its biological resources, innovations, practices, knowledge, and technologies governed partially or completely by its own customs, traditions or laws”.  23(1) specifies that local communities include “traditional professional groups, particularly traditional practitioners” and that the rights shall be inalienable to these right holders.  The Part V establishes Farmers’ rights but does not clearly define the right holder, other than a reference to “local farming communities, especially their women members” in Article 24. This term is not defined in Article 1.

 AUTONUM  
The draft SAARC Framework states that TK protection “should be for the principal benefit of the holders of that knowledge”.  As particular beneficiaries it specifies “the traditional and tribal communities and peoples that develop, maintain and identify culturally with traditional knowledge and seek to pass it on between generations, as well as recognized individuals within these communities and peoples”.
  

 AUTONUM  
The Brazilian Provisional Measure recognizes the right of Indigenous and Local Communities to decide on the use of their traditional knowledge (Article 8, Chapter III).  The term “local community” is defined as “human group, including remnants of Quilombo communities, distinguished by its cultural conditions, that traditionally organizes itself throughout successive generations and through its own customs and preserves its social and economic institutions”.
  The community may own traditional knowledge associated with the genetic heritage even if only one single member of the community holds that knowledge.
  There is no explicit limitation in the law on the number of communities which shall have the right over the benefits generated from the protection of a traditional knowledge item.  

 AUTONUM  
The Costa Rican Biodiversity Law foresees a participatory process with indigenous and small farmer communities, facilitated by the National Commission for Management of Biodiversity, to determine who will be the title holder of sui generis community intellectual rights under the Law.

 AUTONUM  
The Indian Biodiversity Act provides that the “benefit‑claimers” for TK are the “creators and holders of knowledge and information relating to the use of such biological resources, innovations and practices associated with such use and application”.
  
 AUTONUM  
The Peruvian Sui Generis Law identifies “indigenous peoples and communities” as the right holders whose rights and power to dispose of their collective knowledge related to biological resources are recognized.
  The term “Indigenous peoples” is defined as “aboriginal peoples holding rights that existed prior to the formation of the Peruvian State, maintaining a culture of their own, occupying a specific territorial area and recognizing themselves as such. These include people in voluntary isolation or with which contact has not been made, and also rural and native communities”.
  The term “indigenous” shall encompass, and may be used as a synonym of “aboriginal”, “traditional”, “ethnic”, “ancestral”, “native” or other such word form.
  Article 10 specifies that this knowledge may belong to two or more indigenous peoples.
  However, the fact that it may be possible to identify some individuals among the indigenous peoples that hold most of the knowledge, such as shamans, the elders, or women has been taken into account.
  This is why Article 10 establishes that the indigenous peoples themselves may grant certain rights or benefits using their customary laws and protocols for the distribution of benefits.

 AUTONUM  
The Indigenous Peoples’ Rights Act of the Philippines recognizes, protects and promotes the rights of Indigenous Cultural Communities and Indigenous Peoples. Annex II of the Act defines the term “Indigenous Cultural Communities and Indigenous Peoples” as a group of people of homogenous societies identified by self‑ascription and ascription by others, who have continuously lived as an organized community on communally bounded and defined territory, and who have, under claims of ownership since time immemorial, occupied possessed and utilized such territories, sharing common bonds of language, customs, traditions and other distinctive cultural traits, or who have, through resistance to political, social and cultural inroads of colonization, non‑indigenous religions and cultures, become historically differentiated from the majority of Filipinos. ICCs/IPs shall likewise include peoples who are regarded as indigenous on account of their descent from the populations which inhabited the country, at the time of conquest or colonization, or at the time of inroads of non‑indigenous religions and cultures, or the establishment of present state boundaries, who retain some or all of their own social, economic, cultural and political institutions, but who may have been displaced from their traditional domains or who may have resettled outside their ancestral domains (See Chapter II, Section 3 (h)).  Section 5 of the Annex IV of the Act declares community ownership of intellectual property.  Therefore, right holders under this regime are national Indigenous Cultural Communities and Indigenous Peoples collectively.

 AUTONUM  
The Portuguese Sui Generis Law grants the right to hold traditional knowledge rights to “local populations, either collectively or individually”.
  The owner of the rights can be any entity, whether public or private, Portuguese or from another country, individual or corporate that represents the interests of the geographical area in which the local variety is most widely found or where the spontaneously occurring autochthonous material displays the greatest interest for genetic variability. In the case of traditional knowledge the owner must represent the interests of the region from where such knowledge is originated.
  The Portuguese authorities have reported that the village majors represent their communities for the purposes of acquiring and exercising their rights under the Law.  

 AUTONUM  
The Sui Generis Law of Thailand defines the term “right holder” as “those who have registered their intellectual property rights on traditional Thai medical intelligence under this Act”.
   Right holders can be Thai individuals and also foreign nationals of countries who permit Thai nationals to protect traditional Thai medicine in their own jurisdiction.  The Act provides that the sui generis IP rights are non‑transferable except by succession.
  The term “successor of formula on traditional Thai drugs or text on traditional Thai medicine” is defined in the Act as “persons who have been passed on with the text on traditional Thai medicine or formulas on traditional Thai drugs from the discoverer, the improver, or the developer of the substance, or those who have learnt from generation to generation from the discoverer, the improver or the developer of the substance, or those who were given the above mentioned from others”.
  Section 32 of the Act allows for joint ownership of IP rights in traditional Thai medicine.

 AUTONUM  
In the United States of America the United States Uniform Trade Secrets Act protects persons who hold trade secrets from misappropriation thereof.  The term “person” is defined as a natural person, corporation, business trust, estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other legal or commercial entity.
  

 AUTONUM  
In sum, identifying the right holder or beneficiary for TK rights may require three elements: 

‑
the right holder or the entity seeking legal remedies should be recognized under the law as having legal personality – this may entail recognizing a collective, a traditional community as having distinct legal existence;  or the TK holding community may designate a distinct legal person (such as an association, a legal representative, a trustee, a corporation, or a government agency) as right holder in trust;  

‑
the right holder may have to meet specific criteria (such as being an indigenous or local community);  and

‑
a sufficient connection must be established between the right holder and the protected TK;  this linkage would normally be defined by or at least consistent with customary law or community practices.
Acquisition of Rights and Formalities

 AUTONUM  
Existing TK protection systems have taken different approaches towards databases, registration systems and other formalities as requirements of protection.  The Committee participants have reflected in Article 11 that the general safeguard against misappropriation would not be conditional on registration of TK in databases, registries or any other formalities.  This reflects concerns and skepticism which certain countries and communities have expressed about the use of registry and database systems.  

 AUTONUM  
However, a number of countries have already established sui generis systems which provide for registration as a condition of acquiring exclusive rights over registered knowledge.  Therefore, paragraph 2 clarifies that such additional protection, established subject to national law and policies, may require such formalities.  It thereby recognizes the diversity of existing protection systems which include registration‑based systems, but does not prescribe any approach which requires formalities.  In addition, it clarifies that appropriate registration or recordal should not jeopardize or compromise the rights and interests of TK holders in relation to undisclosed elements of their knowledge.

Article 11

Formalities

1.
Eligibility for protection of traditional knowledge against acts of misappropriation should not require any formalities.

2.
In the interests of transparency, certainty and the conservation of traditional knowledge, relevant national authorities may maintain registers or other records of traditional knowledge, where appropriate and subject to relevant policies, laws and procedures, and the needs and aspirations of traditional knowledge holders.  Such registers may be associated with specific forms of protection, and should not compromise the status of hitherto undisclosed traditional knowledge or the interests of traditional knowledge holders in relation to undisclosed elements of their knowledge. 

 AUTONUM  
Existing national and regional protection systems and measures illustrate a wide range of options to implement these provisions into national law and practice.  Some national systems expressly require registration of the knowledge as a condition of protection;  others establish registries or databases, but do not link them as a requirement to the acquisition of rights;  finally, in some national systems protection does not require any formalities.  There have been extensive debates about the appropriate role of TK registers and the Committee has done extensive work on these questions, which resulted in an international data standard for such registers and databases (Annex of WIPO/GRTKF/IC/4/14). This section simply reviews the different national approaches and options in using TK registers and databases for formalities of protection, but does not make any judgment as to which approach is preferable.  Clearly, a preference for any approach must emerge from the local and domestic legal system, stakeholder needs, policy objectives, custodianship structures and preexisting documentation infrastructure.

 AUTONUM  
Under the African Model Legislation the duties of the National Competent Authority include to develop a registration system of items protected by Community Intellectual Rights and Farmers’ Rights and to standardise procedures.
  The Model Legislation also establishes a National Information System which shall include “documentation of information on Community Intellectual Rights, Farmers’ Rights, … community innovations, practices, knowledge and technologies”.
  It further states that “local communities may also establish databases on … the knowledge and technologies of those communities”.
  Access to information in the National Information System and the local databases shall be regulated by a charter setting out the rights of the owners of the data.
  The Model Legislation is careful to spell out that non‑registration of any TK is not to mean that it is not protected by Community Intellectual Rights.
  

 AUTONUM  
The draft ARIPO/OAPI Instrument provides in Article 3 that “[p]rotection of traditional knowledge should not require any formalities”.  However, the same Article contains the following option for National Competent Authorities of Contracting Parties of such a possible instrument to maintain TK registers, subject to certain conditions:  “In the interest of transparency, certainty and the conservation of traditional knowledge, relevant national administrations may maintain registers or other records of such knowledge, where appropriate and subject to relevant policies, laws and procedures, and the needs and aspirations of the traditional knowledge holders concerned.  Such registers may be associated with specific forms of protection, and should not compromise the status of hitherto undisclosed traditional knowledge or the interests of traditional knowledge holders in relation to undisclosed elements of their knowledge”.

 AUTONUM  
The draft SAARC Framework foresees that disclosed traditional knowledge may be registered in the SAARC Traditional Knowledge Digital Library or other regional or international registries in order to facilitate defensive and positive protection in and beyond the Member States.  The purpose of the digital library or register is to “preserve and safeguard the collective knowledge of indigenous peoples and their rights therein and to provide the Competent Authority, or Authorities, with such information as enables it to defend the interests of traditional  knowledge holders where their collective knowledge is concerned”.  The draft Framework explicitly points out that registration of traditional knowledge in the Traditional Knowledge Digital Library or other registries shall not form a requirement of protection.  However, registration through those mechanisms shall constitute prima facie evidence in the context of exercise, maintenance, administrative revocation and inter partes procedures and enforcement of rights, as well as settlement of disputes.  Through this mechanism the Framework foresees that “the registration procedures will facilitate the apportionment of rights in case of multiplicity of custodianship or ownership and will assist in resolving disputes regarding the custodianship or ownership of registered traditional knowledge”.  It is added that registration will also enable the TK holder to license the uses of his knowledge under the Framework.  At the national level, the draft SAARC framework allows for the optional establishment of “registers, digital libraries, databases or other records of traditional knowledge” which may be associated with specific forms of legal protection but should not compromise the status of hitherto undisclosed TK or the interests of TK holders in relation to undisclosed elements of their knowledge.  Importantly, the SAARC Framework provides that “the internationally agreed data specification for databases and registries of traditional knowledge and associated biological/genetic resources (Annex of document WIPO/GRTKF/IC/4/14) shall be applicable to traditional knowledge registries”.
   

 AUTONUM  
The Costa Rican Biodiversity Law establishes “an inventory … of specific sui generis community intellectual rights that communities ask to be protected.  The recognition of these rights in the register is voluntary and free”.
 According to the Law, the registration should be done unofficially and at the demand of the interested parties, without being subject to any formality.  Furthermore, the Law foresees that the Technical Office of the National Biodiversity Commission would establish a register of rights of access, including to TK, in which the registered information would be made publicly available, except for trade secrets.

 AUTONUM  
The Indian Biodiversity Act provides that measures to protect TK “may include registration of the knowledge at the local, State and national levels”.
  It further provides that “every local body shall constitute a Biodiversity Management Committee for conservation and documentation of biological diversity including … the chronicling of knowledge relating to biological diversity”.

 AUTONUM  
The Peruvian Sui Generis Law establishes three types of registers, which have the purpose (a) to preserve and safeguard the collective knowledge of indigenous peoples and their rights therein; and (b) to provide INDECOPI with such information as enables it to defend the interests of indigenous peoples where their collective knowledge is concerned.
  The collective knowledge of indigenous peoples may be entered in three types of register:  (1) The Public National Register of Collective Knowledge of Indigenous Peoples:  This register contains collective knowledge which is in the public domain. INDECOPI registers the public domain collective knowledge, maintains this register, and sends the information in this register to the main patent offices in the world in order that it may be treated as prior art.
  (2) The Confidential National Register of Collective Knowledge of Indigenous Peoples: This register contains collective knowledge that is not in the public domain.  It is maintained by INDECOPI and may not be consulted by third parties.
  (3) Local Registers of Collective Knowledge of Indigenous Peoples:  these registers are organized by Indigenous peoples in accordance with their practices and customs and, upon request, INDECOPI lends technical assistance in the organization of such registers.

 AUTONUM  
Under the Sui Generis Law of Portugal registration of Portuguese TK in the Register of Plant Genetic Resources (RRGV) is a mandatory requirement of protection.  In this registration formality the description of the TK must be “so phrased that third parties may reproduce or utilize the traditional knowledge and obtain results identical to those obtained by the owner of the knowledge”.
  The registration of the material confers on the owner thereof the right to a share in the benefits derived from its use.
  The Portuguese Sui Generis Law furthermore establishes the National Directory of Registrations of Plant Genetic Resources.

 AUTONUM  
The Sui Generis Law of Thailand establishes a register of traditional Thai medicine.    The Director of the Institute for Traditional Thai Medicine is identified as the Central Registrar and the provincial health chiefs are the provincial registrars.
  The Committee on Protection and Promotion of Traditional Thai Medicinal Intelligence is tasked in Section 6(6) to lay down rules, standards and procedures for registration of IP rights on traditional Thai medicine.  

 AUTONUM  
In the United States of America various measures and laws relevant to the prevention of misappropriation of TK do not require formalities for protection, whereas other measures and laws do require registration.  First, the common law doctrine of misappropriation does not require any formalities to protect “the expenditure of labor, skill, and money, … which is salable … for money, and that defendant in appropriating it and selling it as its own is endeavoring to reap where it has not sown, and … is appropriating to itself the harvest of those who have sown”.
  Under the Uniform Trade Secrets Act, which under certain conditions provides protection against misappropriation of undisclosed TK, there are equally no formalities as requirements of protection.  On the other hand, several initiatives related more closely to traditional cultural expressions (TCEs), or expressions of folklore, do foresee registration formalities as part of the protection system.  First, the Indian Arts and Crafts Act (IACA) provides that the Indian Arts and Crafts Board, which is established under the Act, may register Government trademarks of genuineness and quality for Indian products in the USPTO.
  Secondly, the USPTO Database of Official Insignia of Native American Tribes, which was established in August 2001 for notice purposes does envisage a notification of Native American Tribes’ official insignia and their compilation in the Database.  The Database relies on self‑certification by the Native American Tribes.
 AUTONUM  
In summary, most protection systems utilize registers or databases as an optional mechanisms of recording protected TK, rather than as a mandatory requirement of protection (exceptions being the Sui Generis Laws of Portugal and the USPTO Database of Official Insignia of Native American Tribes).  Surveys of existing TK registers and databases and needs assessments among stakeholders have shown that, while there remains considerable concern about the appropriate use of TK registers, if such registers are used at all there is a trend towards using multi‑functional registers and databases, which function for conservation, defensive and positive protection of the TK at the same time.  A registration‑based protection system provides greater predictability and makes it easier in practice to enforce the rights.  But it can mean that the TK holders need to take specific legal steps, potentially within a defined time‑frame, or risk losing the benefits of protection;  this may impose burdens on communities who lack the resources or capacity to undertake the necessary legal procedures.  A system without formalities has the benefit of automatic protection, and requires no additional resources or capacity for the right to be available.

Duration of Protection

 AUTONUM  
The duration of rights is normally a key issue in establishing the appropriate policy balance in IP protection.
  In the TK debates, Committee members have stressed the need for a longer, inter‑generational time‑frame to be taken into account and have put this factor forward as one argument for TK protection through sui generis means, rather than conventional IP laws.  They have codified this approach in Article 9.

Article 9 

Duration of Protection

1. Protection of traditional knowledge against misappropriation should last as long as the traditional knowledge fulfills the criteria of eligibility for protection according to Article 4. 

2. If competent authorities make available through national or regional measures additional or more extensive protection for traditional knowledge than is set out in these Principles, those laws or measures shall specify the duration of protection. 

 AUTONUM  
Existing sui generis laws for TK protection illustrate numerous options for the implementation of this Specific Substantive Principle.  Some sui generis laws do not contain express provisions on the expiration and loss of rights at all.  For example, the African Model Law states that community intellectual rights “shall at all times remain inalienable”.
  The Chinese, Portuguese and Thai Acts establish specific terms of protection, varying between terms ranging from 7 to 30 years;  50 years from the time of application for the right;  and 50 years after the death of the right holder.  Furthermore, under the Chinese and Portuguese laws the term may be renewed.  Other laws provide for the lapse of rights in TK once the original community has ceased to identify with it.  The following paragraphs review the different options chosen by various countries and regions in detail.

 AUTONUM  
The draft ARIPO/OAPI Instrument provides that TK protection against unlawful acts should last as long as the knowledge fulfills the criteria of protection, which include intergenerational transmission, distinctive association with a traditional or indigenous community or forming an integral part of the cultural identity of an indigenous or traditional community.

 AUTONUM  
The African Model Legislation provides that “Community Intellectual Rights of the local communities … shall at all times remain inalienable”.  The Legislation specifies that this applies also to traditional professional groups, particularly traditional practitioners.

 AUTONUM  
The draft SAARC Framework differentiates the duration of protection with respect to three aspects of protection, namely (i) protection against misappropriation under the regional Framework, (ii) protection against commercial uses without equitable compensation under the Framework, and (iii) possible additional protection against other acts under national laws.  For the first category, the Framework clearly states that, “protection of traditional knowledge against misappropriation shall last as long as the traditional knowledge fulfills the criteria for eligibility of protection”.  For the second category of protection – the right to equitable compensation for commercial uses – the Framework establishes a fixed term of protection counted from the filing date of the declaration.  Finally, for the third category, namely possible additional protection against other acts under national, it leaves the duration open, but provides that national laws should specify the duration.

 AUTONUM  
The Portuguese Sui Generis Law states that the registration of TK shall be effective for a period of 50 years from the application therefore, and may be renewed for an identical period.
  In the case of plant genetic material, registration shall be valid for a period of ten years and renewed for subsequent periods of the same duration, provided that the conditions required for the registration to be granted are maintained, on pain of termination.

 AUTONUM  
The sui generis IP right on traditional Thai medicine granted under the Thai Traditional Thai Medicinal Intelligence Act shall be valid for a life time of the right holder of the registration and extend for another 50 years after his decease.
  In the case of joint ownership, the right extends for 50 years from the date won which the last joint owner deceased.

 AUTONUM  
The United States Uniform Trade Secrets Act does not specify a limited term of protection and protection of a trade secret is generally considered to exist as long as the knowledge fulfils the requirements of protection.  In this respect, the approach of the UTSA to define the duration of protection is very similar to the approach chosen by Committee members in Article 9.1 of the substantive principles – namely making the duration of protection of a certain knowledge element conditional on that knowledge element fulfilling the requirements for protection.  

 AUTONUM  
The sui generis laws and measures of Brazil, Costa Rica, India, Peru, the Philippines and the Indian Arts and Crafts Act of the United States of America do not contain any express provisions on loss of rights or term of protection.  

 AUTONUM  
In summary, the term or other conditions of expiration of rights and entitlements in TK may be determined with reference to the following possibilities, which may co‑exist within the one comprehensive framework for protection: 

· the possibility of inalienable and perennial rights, for instance in relation to an entitlement to take action against derogatory or damaging activities, and to prevent illegitimate third‑party IP rights;

· the possibility of a limited term for some forms of protection, for instance in relation to protection of those aspects or elements of TK that are considered important to cultural exchange and development, or have been commercially or industrially applied by the TK holders;

· the possibility of rights or entitlements lapsing when the original community has ceased to identify with the TK, or the TK has ceased to be protected in its country of origin;

· the possibility of a two‑tier system to balance various legitimate interests by allowing for expiration of rights over material that has been commercially exploited.

Administration and Enforcement of Protection

 AUTONUM  
While Committee members have recognized the diversity of existing approaches to the administration and enforcement of TK protection among national protection systems, they have stressed the importance of effective administration and enforcement of rights through the Objectives, Guiding Principles and Substantive Principles of WIPO/GRTKF/IC/9/5.  In particular, Objective  (v), General Guiding Principle (g) and Article 13 of the Substantive Principles form a continuous theme in this respect.

Objective (v)

Empower holders of traditional knowledge and acknowledge the distinctive nature of traditional knowledge systems

The protection of traditional knowledge should aim to … be undertaken in a manner that empowers traditional knowledge holders to protect their knowledge … bearing in mind that such solutions … should effectively empower traditional knowledge holders to exercise due rights and authority over their own knowledge;

 General Guiding Principle (c)

Principle of effectiveness and accessibility of protection
… Where measures for the protection of traditional knowledge are adopted, appropriate enforcement mechanisms should be developed permitting effective action against misappropriation of traditional knowledge and supporting the broader principle of prior informed consent.

Article 13
Administration and Enforcement of Protection

1.(a).
An appropriate national or regional authority, or authorities, should be competent for:

(i) distributing information about traditional knowledge protection and conducting public awareness and advertising campaigns to inform traditional knowledge holders and other stakeholders about the availability, scope, use and enforcement of traditional knowledge protection;

(ii) determining whether an act pertaining to traditional knowledge constitutes an act of misappropriation of, or an other act of unfair competition in relation to, that knowledge; 

(iii) determining whether prior informed consent for access to and use of traditional knowledge has been granted;

(iv) determining fair and equitable benefit‑sharing;

(v) determining whether a right in traditional knowledge has been infringed, and for determining remedies and damages; 

(vi) assisting, where possible and appropriate, holders of traditional knowledge to use, exercise and enforce their rights over their traditional knowledge.

(b)
The identity of the competent national or regional authority or authorities should be communicated to an international body and published widely so as to facilitate cooperation and exchange of information in relation to protection of traditional knowledge and the equitable sharing of benefits.

2.
Measures and procedures developed by national and regional authorities to give effect to protection in accordance with these Principles should be fair and equitable, should be accessible, appropriate and not burdensome for holders of traditional knowledge, and should provide safeguards for legitimate third party interests and the public interest.

 AUTONUM  
Existing national protection systems illustrate a wide range of options for the implementation of these principles.  

 AUTONUM  
The draft ARIPO/OAPI Instrument provides that the measures and procedures developed by national and regional administrations to give effect to TK protection under the Instrument should be “fair, equitable and accessible, and should not be burdensome for holders of traditional knowledge, and should provide safeguards for legitimate third party interests and the interests of the general public”.
  The draft Instrument then lists the competencies which a National Competent Authority or a regional authority should have to administer and enforce the protection provided under the Instrument.  These competencies include:

(i) disseminating information about traditional knowledge protection and conducting advertising and public awareness campaigns to inform traditional knowledge holders and other stakeholders about the availability, scope, use and enforcement of traditional knowledge protection;

(ii) determining whether an act pertaining to traditional knowledge constitutes an unlawful act in relation to that knowledge; 

(iii) determining whether prior informed consent for access to and use of traditional knowledge has been granted;

(iv) determining equitable compensation; determining also whether a user of traditional knowledge is liable to pay equitable compensation; and, if the user is liable, as appropriate, facilitating and administering the payment and use of equitable compensation;

(v) determining whether a right in traditional knowledge has been acquired, maintained or infringed, and determining remedies; 

(vi) assisting, where possible and appropriate, holders of traditional knowledge to acquire, use, exercise and enforce their rights in their knowledge.

 AUTONUM  
The African Model Legislation provides that the State shall establish agencies with the power to ensure compliance with the provisions of the Model Law.
  Sanctions and penalties may include: i) written warning; ii) fines; iii) automatic cancellation/revocation of the permission for access; iv) confiscation of collected specimens; v) permanent ban from access to community knowledge and biological resources.  The violation committed shall be publicized and reported by the National Competent Authority to the secretariats of relevant international agreements.  When the collector conducts his/her operations outside of national jurisdiction, any alleged violations by such a collector may be prosecuted through the cooperation of the government under whose jurisdiction the collector operates.  Finally, decisions on agreements regarding access to community knowledge may be appealed through appropriate administrative channels.  Recourse to the courts shall be allowed after exhaustion of all administrative remedies.

 AUTONUM  
The draft SAARC Framework foresees that Member States should appoint an appropriate Competent Authority or Authorities.  This authority is foreseen as having a range of functions, including the following:  (i) determining whether an act pertaining to traditional knowledge constitutes an act of misappropriation of, or an other act of unfair competition in relation to, that knowledge;  (ii) determining whether prior informed consent for access to and use of traditional knowledge has been granted;  (iii) granting licenses for industrial and commercial uses of traditional knowledge;  (iv) administer a Fund for Traditional Knowledge through which the compensation can be channeled;  (v) determining equitable compensation; determining whether a user of traditional knowledge is liable to pay equitable compensation; and, if the user is liable, as appropriate, facilitate and administer the payment and use of equitable compensation;  (vi) determining whether a right in traditional knowledge has been acquired, maintained, or infringed, and for determining remedies;  and (vii) assisting, where possible and appropriate, holders of traditional knowledge to acquire, use, exercise and enforce their rights over their traditional knowledge.  The framework expressly states that, subject to national policies and procedures, these competencies may be exercised by different competent authorities respectively.  Measures and procedures developed by the Competent Authority should be fair and equitable, should be accessible, appropriate and not burdensome for holders of traditional knowledge, and should provide safeguards for legitimate third party interests and the interests of the general public

 AUTONUM  
Under the Brazilian Provisional Measure economic exploitation of products or processes developed from TK that has been accessed not conforming to the Measure makes the guilty party liable to payment of an indemnity equivalent to a minimum of 20% of the gross invoiced amount obtained through the marketing of the product or of royalties obtained from third parties as a result of the licensing of the product or process, whether or not protected by IP.
  Any act that contravenes the Provisional Measure is considered an administrative offense.
  Administrative offenses are punished with the following sanctions inter alia:  a warning;  a fine;  confiscation of products obtained on the basis of information relating to TK;  confiscation of products derived from TK;  suspension of sales of the product derived from TK; a ban on activities;  prohibition of the activity;  suspension or cancellation of registration, patent, license or authorization.
  

 AUTONUM  
The Costa Rican Biodiversity Law provides whoever carries out exploration, bioprospecting or has access to biodiversity without authorization from the Technical Office of the Commission … will be imposed a fine varying between the equivalent of one and twelve salaries. (Art. 112) 

 AUTONUM  
The Indian Biodiversity Act states that whoever contravenes certain substantive provisions of the Act shall be punishable with imprisonment for a term which may extend to five years, or with fine which may extend to ten lakh rupees and where the damage caused exceeds ten lakh rupees such fine may commensurate with the damage caused, or with both.  Every determination of benefit‑sharing made by the NBA or a State Biodiversity Board under the Act or the order made by the High Court in any appeal … shall … be deemed to be decree of the civil court and shall be executable in the same manner as a decree of that court.

 AUTONUM  
Under the Peruvian Sui Generis Law Indigenous peoples may bring infringement actions against whoever violates their rights, including when imminent danger exists that these rights may be violated.  Infringement actions may also be brought ex officio by decision of INDECOPI.
  Where an infringement of rights of indigenous peoples is alleged the burden of proof shall be on the defendant.
  Indigenous peoples may also bring actions claiming ownership and indemnification against the third party that uses their collective knowledge in a manner contrary to the provisions of the regime.
  Title XI specifies procedures for bringing an infringement action.

 AUTONUM  
The Indigenous Peoples’ Rights Act of the Philippines states that “when disputes involve ICCs/IPs, customary laws and practices shall be used to resolve the dispute”. (Section 65)  The NCIP, through its regional offices, shall have jurisdiction over all claims and disputes involving rights of ICCs/IPs: Provided, however, that no such dispute shall be brought to the NCIP unless the parties have exhausted all remedies provided under their customary laws. For this purpose, a certification shall be issued by the Council of Elders/Leaders who participated in the attempt to settle the dispute that the same has not been resolved, which certification shall be a condition precedent to the filing of a petition with the NCIP”. (Section 66).  Decisions of the NCIP shall be appealable to the Court of Appeals by way of petition for review”. (Section 67)

 AUTONUM  
The Portuguese Sui Generis Law states that the infringement of its TK provisions constitutes violations punishable with a fine of between €100 and €2,500.  Negligence is punishable.  In the event of responsibility for the violation resting with a corporate entity, the maximum amount of fines shall be € 30,000.
  Article 14 establishes the accompanying sanctions.

 AUTONUM  
Under the United States Uniform Trade Secrets Act “a complainant is entitled to recover damages for misappropriation.  Damages can include both the actual loss caused by misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in computing actual loss. In lieu of damages measured by any other methods, the damages caused by misappropriation may be measured by imposition of liability for a reasonable royalty for a misappropriator’s unauthorized disclosure or use of a trade secret”.

Consistency with the general legal framework

ARTICLE 12 

CONSISTENCY WITH THE GENERAL LEGAL FRAMEWORK 

1. In case of traditional knowledge which relates to components of biological diversity, access to, and use of, that traditional knowledge shall be consistent with national laws regulating access to those components of biological diversity. Permission to access and/or use traditional knowledge does not imply permission to access and/or use associated genetic resources and vice versa. 


Consistency with IP systems

 AUTONUM  
Article 79 of the Costa Rican Law on Biodiversity is entitled “Congruence of the Intellectual Property System” and states that “intellectual property rights indicated in the first paragraph of the previous article will be regulated by specific legislation of each institute. However, decisions taken in the realm of intellectual property protection related to biodiversity must be congruous with the objectives of this law, in application of the principal of integration”.

 AUTONUM  
The First Additional Provision of the Peruvian Sui Generis Law states the “Independence of current intellectual property legislation.  This special protection regime is independent of that provided for in Decisions 345 of the Commission of the Cartagena Agreement and 486 of the Commission of the Andean Community, in Legislative Decrees Nos. 822 and 823 and in Supreme Decree No. 008‑96‑ITINCI”.

Access and benefit sharing regimes for genetic resources

 AUTONUM  
Some TK is closely associated with biological and genetic resources, particularly when these resources are linked with traditional ways of life and practices.  A number of existing laws use the regulation of access to biological resources as the basis for sui generis protection of TK.  Under some laws, access to TK is granted by the competent State authority.
  Even if access is ultimately granted by the State, in some laws the indigenous/local community or the TK owner may refuse access to the TK.
  In two cases the access conditions differ, depending on the purpose of utilization for which access is requested
 and in two laws many customary uses of TK are expressly exempted from access regulation.
  Specific conditions of access to TK may apply to specified national institutions.
 

 AUTONUM  
Some access regimes therefore control the use of TK and ensure benefit‑sharing without creating exclusive rights in TK.  This option may apply to some types of biodiversity‑related TK, when a private property right is considered inappropriate, where the TK holder cannot be identified, or where property rights could not be exercised and enforced.  In these cases, access regulation provides an alternative tool to control the use of TK by third parties and to ensure equitable benefit sharing for TK, which is not contingent upon or limited to the innovative elements of TK systems. Furthermore, access regulation should be coordinated with the regulation of access to genetic resources by the State, whether or not those resources are related to the TK. 

 AUTONUM  
Biodiversity access regulation which covers TK might follow the tenets of prior informed consent that have been developed internationally (in particular, the Bonn Guidelines), with a view to: 

· providing for legal certainty and clarity; 

· minimizing transaction costs for access procedures; 

· ensuring that restrictions on access are transparent, legally based, and do not lead to the non‑transmission of TK and the stifling of traditions; 

· securing consent of the relevant competent national authority(ies) in the provider country, as well as the consent of relevant stakeholders, such as indigenous and local communities, as appropriate to the circumstances and subject to domestic law. 

 AUTONUM  
Finally, the sui generis measure, and its implementing rules and regulations, could establish certain basic elements of an access system: 

· Specifying the competent authority(ies) granting access; 

· Timing and deadlines; 

· Specification of use; 

· Procedures for obtaining prior informed consent (PIC); 

· Mechanism for stakeholder consultations on access.

170.
A comprehensive approach to TK protection measures may need to be coordinated with legal frameworks regulating access to genetic resources.  This is particularly the case if protection of TK is linked to the application of the principle of prior informed consent (PIC) to access and use of certain TK elements associated with genetic resources.  Practical implementation of the PIC principle to TK subject matter may entail: 

· Coordination with the work of the CBD on access and benefit‑sharing issues;

· Consideration of the respective roles and responsibilities of the State, indigenous and local communities, and possible owners or custodians of elements of TK in granting PIC on certain acts regarding TK, such as disclosure, reproduction and use of certain TK elements;

· Coordination with the access regime applicable to genetic resources;

· Implementation of basic principles of access regulation, such as prior informed consent, legal certainty, minimized transaction costs, and transparent access restrictions;

· Review of the choices required in establishing the basic elements of an access system, including procedures for prior informed consent, specified competent national authorities, mechanisms for stakeholder consultations, timing and deadlines, and specification of use;  and

· An exemption of customary uses of TK from access restrictions and from the application of the PIC principle.

International and Regional Protection 

 AUTONUM  
According to the statements made by Committee members and observers, most acts of misappropriation or misuse of TK occur outside the jurisdiction in which the TK holder is located or the TK exists in in‑situ conditions.  Certain stakeholders have argued that international protection was therefore needed to address such acts.  The Committee’s mandate, as defined by the WIPO General Assembly, is also “to focus on the international dimension”.  An essential element of addressing this dimension is to establish standards of treatment which apply to foreign nationals in respect of TK protection.  Existing systems have utilized several standards which enable nationals of one country to enjoy legal protection in a foreign jurisdiction.  These include national treatment, assimilation, fair and equitable treatment, the most‑favored nation principle, reciprocity, and mutual recognition.  A concise summary of each of these standards and their possible implications for international TK protection are contained in document WIPO/GRTKF/IC/8/6.

Article 14 

International and Regional Protection

The protection, benefits and advantages available to holders of TK under the national measures or laws that give effect to these international standards should be available to all eligible traditional knowledge holders, who nationals or habitual residents of a prescribed country as defined by international obligations or undertakings. Eligible foreign holders of TK should enjoy benefits of protection to at least the same level as traditional knowledge holders who are nationals of the country of protection. Exceptions to this principle should only be allowed for essentially administrative matters such as appointment of a legal representative or address for service, or to maintain reasonable compatibility with domestic programs which concern issues not directly related to the prevention of misappropriation of traditional knowledge. 

 AUTONUM  
The African Model Legislation provides that “when the collector conducts his/her operations outside of national jurisdiction, any alleged violations by such a collector may be prosecuted through the cooperation of the government under whose jurisdiction the collector operates based on the guarantee that the latter has provided”.

 AUTONUM  
The objectives of the Costa Rican Biodiversity Law include “to promote international and regional co‑operation to achieve the … distribution of benefits derived from biodiversity [including TK], especially in frontier areas or from shared resources”.
  Article 12, entitled International Co‑operation, provides that “The State should promote national activities, foreign relations and co‑operation with national Neighbours with respect to the conservation, use  and exchange of  components of biodiversity [including TK] present in the national territory and in the transfrontier ecosystems of common interest”. 

 AUTONUM  
Under the Indian Biodiversity Act the NBA is foreseen to take “any measures necessary to oppose the grant of IP rights in any country outside India on any biological resource obtained from India or knowledge associated with such biological resource, which is derived from India”. (Article 18(4)  

 AUTONUM  
The Portuguese Sui Generis Law allows that “The owner of the rights [over TK] can be any entity, … Portuguese or from another country … that represents the interests of the geographical area in which the local variety is most widely found ...  In the case of TK the owner must represent the interests of the region from where such knowledge is originated”.

 AUTONUM  
The Thai Sui Generis Law implements a form of mutual recognition of rights.  Section 43 states that “Persons with the nationality of other nations who agree to permit persons with Thai nationality to have the protection of intellectual property rights on traditional Thai medicine may seek registration of intellectual property rights protection on the local traditional medicine in their country under this Act”.  It adds that “The application for registration, and the revocation of registration under paragraph one shall be in accordance with the rules, procedures and conditions prescribed the Ministerial Declaration”.

[End of Annex and of document]
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� 	See the laws of Panama and Peru.  See also Objective (5) of the six objectives proposed by GRULAC (WIPO/GRTKF/IC/1/5, Annex I, page 3).


� 	See the laws of the African Union, Peru and the Philippines Indigenous Peoples Rights Act (1997).


� 	See the African Model Law and the law of Peru.


� 	See the provisional measure of Brazil.


� 	See the laws of China and Costa Rica. See also Objective (3) of the six objectives proposed by GRULAC (WIPO/GRTKF/IC/1/5, Annex I, page 3).


� 	See the sui generis measures of the United States of America, in particular the Indian Arts and Crafts Act of 1990.


� 	See WIPO/GRTKF/IC/5/7, WIPO/GRTKF/IC/5/INF/4, WIPO/GRTKF/IC/5/INF/6, WIPO/GRTKF/IC/5/INF/7.  See also the “Survey on Existing Forms of Intellectual Property Protection for Traditional Knowledge” (WIPO/GRTKF/IC/2/5) compiled from responses to the Questionnaires contained in WIPO/GRTKF/IC/2/5 and WIPO/GRTKF/IC/Q.1. 


� 	WIPO/GRTKF/IC/6/4, para 24.


� 	Objective (viii), emphasis added


� 	Responses of Canada, Hungary, Indonesia and the United States of America to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Responses of Australia, Costa Rica, Kazakhstan, New Zealand, the Russian Federation, Tonga, and Uruguay to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Responses of Australia, Canada, France, Hungary, Indonesia, Mexico, Republic of Moldova, New Zealand, Portugal, Uruguay, Viet Nam and the European Community to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Responses of Costa Rica, France, Italy, Hungary, Indonesia, Republic of Korea, Mexico, Republic of Moldova, Portugal, the Russian Federation, Tonga, Turkey, Viet Nam, Venezuela, and European Community and its Member States to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Responses of Costa Rica, Hungary, Japan, Kazakhstan, Republic of Korea, Republic of Moldova, New Zealand, Romania, the Russian Federation, Uruguay and Viet Nam to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Responses of Australia, Canada, Costa Rica, Indonesia, New Zealand, Qatar, Samoa, Uruguay and the European Community and its Member States to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Responses of Turkey and New Zealand to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Presentation by Peru and Portugal in WIPO/GRTKF/IC/5/INF/6 and INF/7. Responses of Canada, Hungary, Indonesia, and the United States of America to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).  Proposal by Norway (WIPO/GRTKF/IC/3/15, para 249(iii)).


� 	Responses of Costa Rica, European Community and its Member States, Pakistan and the United States of America to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).


� 	Response of Hungary (Article 86(3) of the Civil Code providing for the protection of intellectual property not covered by lex specialis), Guatemala, Norway (Section 294 of the Norwegian General Civil Penal Code), Venezuela to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5).  Also, United States of America (WIPO/GRTKF/IC/5/INF/6).


� 	Response of the Republic of Korea to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	African Union, Brazil, Costa Rica, India and Portugal 


� 	Responses of Colombia, Costa Rica, to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Response of Pakistan to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Response of Sweden to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Response of the European Community and its Member States to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Responses of Pakistan and Thailand to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Responses of Guatemala (Cultural Heritage Protection National Law (No. 26�97) and its further reforms (Decrees No.39�98 and 81�98)), Kazakhstan (Republic of Kazakhstan No. 1488�XII of July 2, 1992 “On the protection and use of historic and cultural heritage”) and Panama  to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Responses of Colombia, Guatemala, Kazakhstan and the Philippines (Republic Act No. 8371: The Indigenous Peoples’ Rights Act of 1997) to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Response of the Philippines to WIPO/GRTKF/IC/Q.1 (WIPO/GRTKF/IC/2/5)


� 	Laws of the African Union, Brazil, Costa Rica, and India.  See Section B.5 below for a detailed analysis of the PIC options embodied in these existing national systems.


� 	WIPO/GRTKF/IC/6/4, Section II, para 22 


� 	WIPO/GRTKF/IC/6/4, para. 21. 


� 	WIPO/GRTKF/IC/5/INF/4, WIPO/GRTKF/IC/5/INF/6, WIPO/GRTKF/IC/5/INF/7, WIPO/GRTKF/IC/6/4, WIPO/GRTKF/IC/7/5, WIPO/GRTKF/IC/8/5.


� 	Art.4 (1)(xi) and 4(1)(x), African Model Law; Art.11 (IV)(b), Brazilian Provisional Measure;  Art.62, Costa Rican Biodiversity Law;  Art.3(1), Indian Biodiversity Act;  Art.7(1), Portuguese Decree Law 118.


� 	African Model Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders (2000);  Brazilian Provisional Measure Regulating Access to the Genetic Heritage, Protection of and Access to Associated Traditional Knowledge;  Costa Rican Biodiversity Law No. 7788;  Peruvian Law No. 27,811 Introducing a Protection Regime for the Collective Knowledge of Indigenous Peoples Derived from Biological Resources;  and Portuguese Decree Law No. 118 of 2002.


� 	Laws of Peru and Portugal.


� 	Art.2(2)(ii), African Model Law, and Art.7, Indian Biodiversity Act. 


� 	See Peruvian Law No. 27811 of August 10, 2002.


� 	See, GRULAC (WIPO/GRTKF/IC/1/5, Annex I, page 2), Panama (WIPO/GRTKF/IC/4/15, para. 157) and Peru (WIPO/GRTKF/IC/6/INF/6 and Peru WIPO/GRTKF/IC/3/17, para. 221).


� 	See, for example, American Law Division (Ackerman et al.), Biotechnology, Indigenous Peoples and Intellectual Property Rights,  Congressional Research Service. United States of America, (April 16, 1993) at 65 and footnote 280.  See document WIPO/GRTKF/IC/7/5, para. 79, for a more detailed description of the findings of the Congressional Research Service and the suggestions of the Director of the American Folklife Center on compensatory liability principles.


� 	See, GRULAC (WIPO/GRTKF/IC/1/5, Annex I, page 2), Panama (WIPO/GRTKF/IC/4/15, para. 157).


� 	See WIPO/GRTKF/IC/5/INF/2, Annex II, page 14.


� 	See, for example, Reichman, J.  Of Green Tulips and Legal Kudzu:  Repackaging Rights in Subpatentable Innovation.  53:6 Vanderbilt Law Review at 1743.


� 	See GRULAC (WIPO/GRTKF/IC/1/5, Annex I, page 2), South Africa (WIPO/GRTKF/IC/5/15, paragraphs 116 and 129), and the United States of America (WIPO/GRTKF/IC/3/17, para. 213).


� 	See, for example, the Indian Arts and Crafts  Act of 1990 of the United States of America.


� 	For technical comments on the appropriate scope of rights and exceptions see Norway (WIPO/GRTKF/IC/4/15, para. 133) and Thailand (WIPO/GRTKF/IC/3/17, para.135).


� 	Those customs and traditions could be described and recorded together with the elements of TK, so that legal security could be created not only as regards the appropriated elements of TK themselves, but also in connection with their sharing within the communities.  For instance, see Panama’s sui generis law.


� 	Peru (WIPO/GRKTF/IC/6/14, para. 76); responses to questionnaire WIPO/GRTKF/IC/2/5 by Hungary (page 68), Republic of Korea (page 72), Portugal (page 106).


� 	China (WIPO/GRTKF/IC/1/13, para. 31);  Japan (WIPO/GRTKF/IC/6/14, para. 70);  Peru (WIPO/GRKTF/IC/6/14, para. 76); United States of America (WIPO/GRTKF/IC/3/17, para. 223 and WIPO/GRTKF/IC/5/INF/6)


� 	See SAARC Framework and Conclusions of the SADC Expert Workshop, held in South Africa in 2004.


� 	International News Service v. Associated Press, 248 U.S. 215; 39 S. Ct. 68; 1918


� 	See, Fujichaku, Rex Y. “The Misappropriation Doctrine in Cyberspace: Protecting the Commercial Value of “Hot News” Information”.  University of Hawaii Law Review Summer/Fall 1998, at 439.


� 	See Reichman, J.  Legal Hybrids Between the Patent and Copyright Paradigms. 94 Columbia Law Review. 1994; at 2432.


� 	17 U.S.C. §  901�914 (Supp. II 1984).  Section 906(a), which permits reverse engineering, provides: (a) Notwithstanding the provisions of section 905, it is not an infringement of the exclusive rights of the owner of a mask work for ��


(1) a person to reproduce the mask work solely for the purpose of teaching, analyzing, or evaluating the concepts or techniques embodied in the mask work or the circuitry, logic flow, or organization of components used in the mask work; or


(2) a person who performs the analysis or evaluation described in paragraph (1) to incorporate the results of such conduct in an original mask work which is made to be distributed”.


� 	See, Copyright and Technological Change: Hearings Before the Subcommittee on Courts, Civil Liberties, and the Administration of Justice of the House Comm. on the Judiciary, 98th Cong., 1st Sess. (1983) (statement of Professor L. Ray Patterson at 56 and statement of Richard H. Stern at 136�37).  Professor Patterson urged sui generis protection for semiconductor chips as a form of “statutory unfair competition based on the misappropriation rationale”. (ibid)


� 	See, Rasking, Leo.  The Semiconductor Chip Protection Act of 1984 and its Lessons: Reverse Engineering, Unfair Competition, and Fair Use. 70 Minn. L. Rev, 385. 


� 	Chapter 2, Article 5 (‘Prohibition Against Misappropriation of a Trade Secret’) 


� 	Articles 61(1)(b) and 67(1)(b), Industrial Property Act of Kenya, Act 19 of 1989


� 	Article 4, Law Concerning the Protection of Appellations of Origin of Products, Law No.159/1973 of Slovakia., of December 12, 1973;  and Article 4, Law Concerning the Protection of Appellations of Origin of Products, , Law No.159/1973 of the Czech Republic.


� 	Recital 39, Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the Legal Protection of Databases. 


� 	Peru (WIPO/GRTKF/IC/5/INF/6, Annex V, para. 5).


� 	Peru (WIPO/GRTKF/IC/5/INF/6, Annex V, para. 49).


� 	The Portuguese Law states that: The description of this material [i.e., genetic resources and associated TK], the identity of which shall be defined in sui generis terms …, further reinforces the grounds for formulating processes with which to protect appellations of origin and geographical indications and affords some kind of protection against any misappropriation of the material”.


� 	Commercial Torts Law, 5759�1999 of Israel, Chapter 2, Article 6(b)


� 	Article 10(1), Law Against Unfair Competition of the People’s Republic of China, Adopted at the Third Session of the Standing Committee of the Eighth National People’s Congress on September 2, 1993


� 	Article 195.XI, Chapter VI, Law No. 9,279 of Brazil on Industrial Property, of May 14, 1996


� 	Article 2(1)(iv), Unfair Competition Prevention Law of Japan (No. 47 of May 19, 1993, as last amended on April 23, 1999


� 	Article 2(3)(i), Unfair Competition Prevention and Trade Secret Protection Law of the Republic of Korea, Law No. 911, Promulgated on Dec. 30, 1961, as last Amended by Law No. 6421, Feb. 3, 2001


� 	Section 1(2) and 1(1), Ibid.


� 	Section 1(2), United States Uniform Trade Secrets Act of 1979 with 1985 Amendments.


� 	Chapter 2, Article 6(b)(2), Commercial Torts Law, 5759�1999 of Israel


� 	See, WIPO/GRTKF/IC/5/INF/4, Annex I, for a comparative overview of this application.


� 	The Brazilian Provisional Measure provides for PIC in Articles 16§9 and 16§4 and mutually agreed terms in Articles 21 and 24.


� 	Article 63 (1)�(3), Costa Rican Biodiversity Law


� 	Section 3.1, Indian Biodiversity Act.  See Section 21 on mutually agreed terms and benefit�sharing.


� 	Article 6, Sui generis law of Peru


� 	Section 35, Indigenous Peoples’ Rights Act of the Philippines


� 	Article 7(1), Portuguese sui generis law


� 	Article 5.3(ii), draft ARIPO/OAPI Instrument


� 	Article 7.3(b), draft SAARC Framework


� 	See §1(2)(ii)(A), Uniform Trade Secrets Act of the United States of America


� 	Article 5(f), Chapter IV, Peruvian Sui Generis Law.


� 	Article 8(1)(v), African Model Law


� 	Article 65(iii), African Model Law


� 	Article 195.XIII, Chapter VI, Law No. 9,279 of Brazil on Industrial Property, of May 14, 1996


� 	Article 31, Brazilian Provisional Measure


� 	Section 6(1), Indian Biodiversity Act of 2002


� 	Ibid.


� 	Section 6(2), Indian Biodiversity Act of 2002


� 	Section 6(3), Indian Biodiversity Act of 2002


� 	Article 78, Costa Rican Biodiversity Law


� 	Article 79, Costa Rican Biodiversity Law


� 	Article 80, Costa Rican Biodiversity Law


� 	Article 84, Costa Rican Biodiversity Law


� 	Section 38, Traditional Thai Medicinal Intelligence Act


� 	Article 5.3(iv), draft ARIPO/OAPI Instrument


� 	Article 8(1)(vi), African Model Legislation


� 	Article 12, African Model Legislation


� 	Article 22, African Model Legislation


� 	Article 7.3(d), draft SAARC Instrument


� 	Article 16§4, Brazilian Provisional Measure


� 	Article 24, Brazilian Provisional Measure


� 	Article 7, Peruvian sui generis law


� 	Article 27(d), Peruvian sui generis law


� 	Article 15, Portuguese sui generis law


� 	Article 10.6, Costa Rican Biodiversity Law


� 	Article 191, Law of Intellectual Property of Ecuador


� 	Article 124, Industrial Property Law of Peru (Legislative Decree No. 823)


� 	General Guiding Principle (a), WIPO/GRTKF/IC/9/5, Annex, page 9


� 	Section 32, Indigenous Peoples’ Rights Act


� 	“No legal barriers shall be placed on the traditional exchange system of the local communities in the exercise of their rights” (Article 21(2)) and “The legislation does not affect “access, use and exchange of knowledge and technologies by and between local communities” (Art.2(2)(ii).


� 	Article 4, Peruvian Sui Generis Law:  excludes from this regime “the traditional exchange between indigenous peoples of the collective knowledge protected under this regime”


� 	Article 2, African Model Law


� 	Article 9.1, draft ARIPO/OAPI Instrument


� 	Article 7ter, draft SAARC Instrument


�  	WIPO/GRTKF/IC/1/3, paragraph 65.


�  	WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders: WIPO Report on Fact�Finding Missions on Intellectual Property and Traditional Knowledge (1998�1999) (WIPO, 2001)


�  	WIPO/GRTKF/IC/1/3, paragraph 65.


� 	Concerning the meaning, scope and nature of “traditional cultural expressions” see most recently documents WIPO/GRTKF/IC/9/4 and WIPO/GRTKF/IC/9/INF/4.


� 	Paris Convention, Articles 1(2) and 5quinquies.


� 	Berne Convention, Article 2(1).


� 	TRIPS Agreement, Article 25.2.


� 	WIPO/GRTKF/IC/5/12, paragraph 45, drawn from document WIPO/GRTKF/IC/3/9, at paragraph 35.  At the fourth session of the IGC, the delegation of Switzerland noted that the elements as set out in that paragraph would be a good basis for further work in this area.  See teport of the fourth session at paragraph 135.


� 	See document WIPO/GRTKF/IC/4/8, paragraph 28.


� 	The “Act on the Protection and Promotion of Traditional Thai Medicinal Knowledge” admits interference procedures in the context of TK registration.  See infra Part VIII.


� 	Article 1.2, draft ARIPO/OAPI Instrument


� 	Part II, African Model Law


� 	“Biological resources” are defined in the Model Legislation to include “genetic resources, organisms or parts thereof, populations, or any other component of ecosystems, including ecosystems themselves, with actual or potential use or value for humanity”.


� 	A derivative is defined as “a product developed or extracted from a biological resource; a derivative may include such products as plant varieties, oils, resins, gums, proteins etc”.


� 	Community Knowledge or indigenous knowledge is defined as “the accumulated knowledge that is vital for conservation and sustainable use of biological resources and/or which is of socio�economic value, and which has been developed over the years in indigenous/local communities”.


� 	Article 2.1, draft SAARC Instrument


� 	Section 34, Indigenous Peoples’ Rights Act of the Philippines


� 	Article 7.2, Costa Rican Law


� 	Article 82, Costa Rican Law


� 	The law of Peru establishes some criteria for assessing the “novelty requirement”.


� 	Article 3(1), Portuguese Sui Generis Law


� 	Section 14, Thai Sui Generis Law


� 	Section 3, Thai Sui Generis Law


� 	Section 16, Thai Sui Generis Law


� 	Section 3, Thai Sui Generis Law


� 	Article 2, draft ARIPO/OAPI Instrument


� 	Article 58(iv), African Model Legislation


� 	Article 1, African Model Legislation


� 	Article 4, draft SAARC Framework


� 	Article 7.II and 8, Brazilian Provisional Measure


� 	Article 9, Brazilian Provisional Measure


� 	Article 83, Costa Rican Biodiversity Law


� 	Article 58(iv), African Model Legislation 


� 	Article 36(5), Biodiversity Act of India


� 	Article 2(b), Peruvian Sui Generis Law


� 	Article 2(e), Peruvian Sui Generis Law


� 	Article 2(a), Peruvian Sui Generis Law


� 	Article 42, Peruvian Sui Generis Law.  For the purposes of the law, collective knowledge is understood to be in the public domain when it has been made accessible to persons other than the indigenous peoples by mass communication media such as publication or, when the uses or characteristics of a biological resource are concerned, where it has become extensively known outside the indigenous peoples. (Art.13)


� 	as defined in Art.3(1) of the Portuguese Sui Generis Law


� 	Article 3(2), Portuguese Sui Generis Law


� 	Article 3(4), Portuguese Sui Generis Law


� 	§1(4)(i)�(ii), Uniform Trade Secrets Act (1985) of the United States of America


� 	International News Service v. Associated Press, 248 U.S. 215; 39 S. Ct. 68; 1918.  Emphasis added


� 	WIPO/GRTKF/IC/6/4


� 	WIPO/GRTKF/IC/7/5, Principle B.1, para 3, and WIPO/GRTKF/IC/8/5, Article 1.3(iv)


� 	WIPO/GRTKF/IC/7/5, Principle B.6, and WIPO/GRTKF/IC/8/5, Article 6


�� 	Article 7.1, draft ARIPO/OAPI Instrument


� 	Part I(d), African Model Legislation 


� 	Article 7, African Model Legislation


� 	Article 8(vi), African Model Legislation


� 	Article 12.2, African Model Legislation


� 	Article 66, African Model Legislation


� 	Article 64 and 65, African Model Legislation


� 	Article 7ter, draft SAARC Framework


� 	Article 7bis, draft SAARC Framework


� 	Article 1.III, Brazilian Provisional Measure


� 	Article 24, Brazilian Provisional Measure


� 	Article 28, Brazilian Provisional Measure


� 	Article 3, Costa Rican Biodiversity Law


� 	Article 85, Costa Rican Biodiversity Law


� 	Section 2(a), Indian Biodiversity Act 


� 	Section 21(1), Indian Biodiversity Act


� 	Section 21(2), Indian Biodiversity Act


� 	Article 5(b), Peruvian Sui Generis Law


� 	Article 27(c), Peruvian Sui Generis Law


� 	Article 10, Peruvian Sui Generis Law.  See also Article 39 which provides that administration of benefit�sharing through the Fund for the Development of Indigenous Peoples “shall to the extent possible use the machinery traditionally used � by indigenous peoples � for allocating and distributing collectively�generated benefits”.


� 	Article 3(7), Portuguese Sui Generis Law


� 	Article 7(4), Portuguese Sui Generis Law


� 	WIPO/GRTKF/IC/6/4


� 	Article 15.5 CBD (‘Access to genetic resources shall be subject to prior informed consent of the Contracting Party providing such resources, unless otherwise determined by that Party.’)  Contrary to common perception and implementation at national level, the CBD does not apply the PIC principle to TK.


� 	Article 5.3(ii), draft ARIPO/OAPI Instrument


� 	Article 6, draft ARIPO/OAPI Instrument


� 	Article 1, African Model Legislation


� 	Articles 4(1)(xi) and 4(1)(x), African Model Legislation


� 	Articles 19, African Model Legislation


� 	Article 2(2)(ii), African Model Legislation


� 	Article 14(1), African Model Legislation


� 	Article 14(2), African Model Legislation


� 	Article 7.3(b), Draft SAARC Framework


� 	Article 3.2, draft SAARC Framework


� 	Article 7(V), Brazilian Provisional Measure


� 	Article 11(IV)(b), Brazilian Provisional Measure


� 	Article 11(IV)(d), Brazilian Provisional Measure


� 	Article 16, Brazilian Provisional Measure


� 	Article 14(I)(b), Brazilian Provisional Measures


� 	Article 7(1), Biodiversity Law of Costa Rica


� 	Article 66, Biodiversity Law of Costa Rica


� 	Article 62, Biodiversity Law of Costa Rica


� 	Article 71, Biodiversity Law of Costa Rica


� 	Section 3(1), Indian Biodiversity Act


� 	Sections 5(1) and 5(3), Indian Biodiversity Act


� 	Section 20 (1), Indian Biodiversity Act


� 	Section 20 (2), Indian Biodiversity Act


� 	Section 7, Indian Biodiversity Act


� 	Article 6, Peruvian Sui Generis Law


� 	Article 7, Peruvian Sui Generis Law


� 	Article 2(d), Peruvian Sui Generis Law


� 	Section 35, Indigenous Peoples’ Rights Act of the Philippines


� 	Section 32, Ibid.


� 	See §1(2)(ii)(A), United States Uniform Trade Secrets Act


� 	For technical comments on the identification of right holders see the statements of the African Group (WIPO/GRTKF/IC/3/5, Annex, page 5, para. 1(c)), Andean Community (WIPO/GRTKF/IC/3/17, para. 240), Brazil (WIPO/GRTKF/IC/3/17, para 210), the Russian Federation (WIPO/GRTKF/IC/4/15, para. 144), South Africa (WIPO/GRTKF/IC/3/17, �para. 225), Thailand (WIPO/GRTKF/IC/3/17, para. 135) and Venezuela (WIPO/GRTKF/IC/3/17, para. 216), Zambia (WIPO/GRTKF/IC/3/17, para. 232).


� 	TRIPS Agreement, Article 39.


� 	TRIPS Agreement, Article 22.


� 	Paris Convention, Article 10ter.


� 	An approximate precedent in international law for this approach can be found in Article 15(4)(a) of the Berne Convention.


� 	See Article 15, Law No. 20 of Panama.


� 	Article 4, draft ARIPO/OAPI Instrument


�   	Article 16 and Article 23.


� 	Article 8, draft SAARC Framework


� 	Chapter II, Brazilian Provisional Measure


� 	Article 9 (Sole paragraph), Brazilian Provisional Measure


� 	Articles 84 and 83, Biodiversity Law of Costa Rica


� 	Section 2(a), Indian Biodiversity Act 


� 	Article 1, Peruvian Sui Generis Law


� 	Article 3, Peruvian Sui Generis Law


� 	Article 2 of the Peruvian Law


� 	This has been taken into account when determining who shall give the authorization (see Article 6, in particular, its second paragraph) and how the benefits derived from the use of this knowledge shall be distributed (this is why the Fund for the Development of Indigenous Peoples has been created).


� 	Propuesta de Régimen de Protección de los Conocimientos Colectivos de los Pueblos Indígenas (y algunas reflexiones sobre la Regulación del Acceso a los Recursos Genéticos), Working document published in the Official Journal of Peru on August 31, 2000, p. 192345.


� 	Article 3(1)


� 	Article 9, Portuguese Sui Generis Law


� 	Section 3, Traditional Thai Medicinal Intelligence Act


� 	“The intellectual property right on traditional Thai medicine under this section shall not be transferred to others, except for the case in which it is passed on by succession”.  Section 35, Traditional Thai Medicinal Intelligence Act


� 	Section 3, Traditional Thai Medicinal Intelligence Act


� 	§1(3), United States Uniform Trade Secrets Act of 1985 


� 	Article 58(vi) and (v), African Model Legislation


� 	Articles 64(1) and 65(1), African Model Legislation


� 	Article 64(2), African Model Legislation


� 	Article 64(3), African Model Legislation 


� 	Article 23(3), African Model Legislation


� 	Article 3, draft ARIPO/OAPI Instrument


� 	Article 12, draft SAARC Framework


� 	Article 84, Costa Rican Biodiversity Law


� 	Articles 67 and 7.1, Costa Rican Biodiversity Law


� 	Article 36(5), Indian Biodiversity Act


� 	Article 41(1), Indian Biodiversity Act


� 	Article 16, Peruvian Sui Generis Law


� 	Article 23, Peruvian Sui Generis Law


� 	Article 18, Peruvian Sui Generis Law


� 	Article 24, Peruvian Sui Generis Law 


� 	Articles 3.2(a) and (b), Portuguese Sui Generis Law


� 	Articles 4(4), Portuguese Sui Generis Law


� 	Articles 4(6), Portuguese Sui Generis Law


� 	Section 13, Traditional Thai Medicinal Intelligence Act


� 	International News Service v. Associated Press, 248 U.S. 215; 39 S. Ct. 68; 1918


� 	Section 2(g), United States Indian Arts and Crafts Act


� 	For technical comments on expiration and loss of rights see Andean Community (WIPO/GRTKF/IC/3/17, para. 240), Brazil (WIPO/GRTKF/IC/2/14, Annex, para. 15), Fiji (WIPO/GRTKF/IC/3/17, para. 236), Thailand (WIPO/GRTKF/IC/3/17, para. 216), Zambia (WIPO/GRTKF/IC/3/17, para. 232).


� 	Article 23(1), African Model Legislation


� 	Articles 10 and 2, draft ARIPO/OAPI Instrument


� 	Article 23(1), African Model Legislation


� 	Article 10, draft SAARC Framework


� 	Article 3(6), Portuguese Sui Generis Law


� 	Article 5, Portuguese Sui Generis Law


� 	Section 33, Traditional Thai Medicinal Intelligence Act


� 	Section 34, Traditional Thai Medicinal Intelligence Act


� 	Article 11.2, draft ARIPO/OAPI Instrument


� 	Article 11.1, draft ARIPO/OAPI Instrument


� 	Article 67.2, African Model Legislation


� 	Article 68, African Model Legislation


� 	Article 26, Brazilian Provisional Measure


� 	Article 30, Brazilian Provisional Measure


� 	Article 30§1, Brazilian Provisional Measure


� 	Section 53, Indian Biodiversity Act


� 	Article 43, Peruvian Sui Generis Law


� 	Article 44, Peruvian Sui Generis Law


� 	Article 45, Peruvian Sui Generis Law


� 	Articles 47 to 62, Peruvian Sui Generis Law


� 	Article 13, Portuguese Sui Generis Law


� 	Article 3(a), Uniform Trade Secrets Act 


� 	Article 79, Costa Rican Biodiversity Law


�  	First Additional Provision, Peruvian Sui Generis Law


� 	See Art.4 (1)(xi) and 4(1)(x), African Model Law;  Art.11 (IV)(b), Brazilian Provisional Measure; Art.62, Costa Rican Biodiversity Law;  Art.3 (1), Indian Biodiversity Act; Art.7 (1), Portuguese Decree Law 118.


� 	See, African Model Legislation;  Brazilian Provisional Measure;  Costa Rican Biodiversity Law;  Peruvian Law;  and Portuguese Decree Law.


� 	Laws of Peru and Portugal.


� 	Art.2 (2)(ii), African Model Law and Art.7, Indian Biodiversity Act. 


� 	Brazilian Provisional Measure and Indian Biodiversity Act.


� 	Article 67(4), African Model Legislation


� 	Article 10(11), Costa Rican Biodiversity Law


� 	Section 43, Traditional Thai Medicinal Intelligence Act





