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HokymeHm nodzomoeneH Cekpemapuamom

BBEAEHWUE

1. Ha cBoux wecTHaguaTon n ceMHaguaTomn CeCCUAX, COCTOSIBLUMXCA COOTBETCTBEHHO 3-
7 masa 2010 r. n 6-10 gekabps 2010 r., MexnpaBuUTeNbCTBEHHbLIA KOMUTET MO
WHTENNeKTyanbsHon co6CTBEHHOCTUN, FEeHETUYECKUM pecypcaM, TPaaAULMOHHBIM 3HAHUAM U
donbkropy («MKITP») npocun CekpeTapuaT NOArOoTOBUTL B Ka4eCcTBe NHOPMAaLMOHHBIX
AOKYMEHTOB TpU f10ccapusi OCHOBHbIX TEPMUHOB, OTHOCALLMXCH K UHTENNEKTYyanbHOM
COBCTBEHHOCTU, rEHETUYECKNM pecypcaM, TPaAULMOHHBLIM 3HaHUAM U TPaAULUOHHBIM
BbIPaXXEHUAM KynbTypbl', 1 npeactaBnTb nx MKIP.

2. Ha cBoen geBATHaguaTon ceccun, coctosBienca 18—22 uonsa 2011 r., MKI'P
«npeanoxwun Cekpetapuaty 06HOBUTb roccapum, Coaepalmecs B AOKYMeEHTax
WIPO/GRTKF/IC/19/INF/7 («I'noccapuit KnoYeBbIX TEPMUHOB, OTHOCALLMXCS K
NHTEeNNeKTyanbHOM COOCTBEHHOCTU N TPaAULMOHHBIM BblPaXXEHUAM KyIbTypbi»),
WIPO/GRTKF/IC/19/INF/8 («[moccapuit KnoveBbIX TEPMUHOB, OTHOCSLLMXCA K
WHTEeNNeKTyanbHOW COBCTBEHHOCTU N TpaguLUMOHHBIM 3HaHuAM») u WIPO/GRTKF/IC/19/INF/9
(«noccapwuii KNOYEBbLIX TEPMUHOB, OTHOCALLMXCS K MHTENNEKTyarlbHOM COOCTBEHHOCTH 1

1 Omyet 0 wecTtHaguaToun ceccum Komuteta (WIPO/GRTKF/IC/16/8) 1 oTyeT o cemHaguaTon ceccun Komuteta
(WIPO/GRTKF/IC/17/12).
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reHeTM4YeCKMM pecypcam»), 00 beaUHNB UX B €OUHOM JOKYMEHTE M 0nyGrMKoBaB CBOAHbIN
rnoccapuii B kKa4ecTBe MHAOPMALIMOHHOTO AOKYMEHTa K creayoLen ceccun KommteTan?.

3. Bo 1cnonHeHne 3TOro peLleHnsa n BBuAy TOro, YTO HEKOTOPble TEPMUHBI, cogepXKalumecs
B 9TUX rnoccapusx, OTHOCATCS KO BceM TpeM TeMaM, CekpeTapuat o6beauHun atu Tpu
rnoccapus B 0O4uMH OKYMEHT 1 OBGHOBWUI HEKOTOPbIE COAEePXKaLLMecs B HeM onpeaeneHus.
CBopHbIN rnoccapuin 6bin npeacTaBneH B Ka4ecTse MHAPOPMALMOHHOIO JOKYMEHTa Ha
npeablgywmx ceccusax MKIMP. O6HOBRNEHHbIV rnoccapuii COAEPXKUTCS B MPUMNOXEHUMN K
HacTosieMy AOKYMEHTY.

4, B rnoccapuun ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywme rnoccapumn MKIP,
aencreytowme gokymeHTbl OpraHusaumm O6beanHeHHbIX Haunnm n gpyrne mexagyHapogHble
AOKYMEHTLI. B 3TOM JOKYMEHTe Takke ydTeHbl onpeaeneHnst U TEPMUHBI, UCMONb3yeMbIE B
HaLMOHaNbHOM N perMoHanbHOM 3aKOHOOAaTENLCTBE M MPOEKTax 3akOHOB, MHOTOCTOPOHHMX
A0roBopax, B pamkax Apyrmx opraHusaumm n npoLeccos, a Takke B cnosapsx. Kpome toro,
onpeaeneHnsa ocHoBaHbl Ha paboumnx gokymeHTax MKIP, gpyrnx gokymeHtax BOUC n
AoKymeHTax apyrux nporpamm BOUC. Tem He MeHee npeanaraeMble onpegeneHns He
ABMAKTCA McHepnbiBaoLWmMMKU. [pyrne TepMUHbI TaKkKe MOrYT UMETb OTHOLLEHUE K
WHTENNEeKTyarnbHOM COGCTBEHHOCTM U FTEHETUYECKNM pecypcaM, TPaaULVNOHHBIM 3HAHUAM U
TPaAULMNOHHBIM BbIPaXXEHUAM KyrnbTyphbl, a8 BbIOpaHHbIE TEPMUHBI MOTYT TaKKe MMETb Apyrue
onpenenexHus.

5. BbI6Op OCHOBHbIX TEPMUHOB Ba3npyeTcsa Ha TEPMUHONOIMK, Hanbonee 4acTo
ynotpebnsemon B npoektax gokymeHToB MKI'P n apyrux 4oKkymeHTax no Tomy e BOnpocy.
BbiGpaHHble TEpMUHbBI 1 Npegnaraemble onpegeneHns, cogepXkalmecsa B NpUoxXeHnn,
npeanaratoTcs 6€30THOCUTENBHO K NObLIM APYrMM rroccapusiMm unu onpeaeneHnsm OCHOBHbIX
TEPMUHOB, codepXxawmmcs B npeablaywmx gokymeHtax MKIMP unuv ncnonb3oBaHHbIM B JTHOObIX
APYrMX MexXayHapoaHbIX, PErMoHanbHbIX UM HaUMOHanbHbIX AOKYMEHTaxX unn opymax.
Bbibop 1 npeanaraemble onpeaeneHnss OCHOBHbIX TEPMUHOB HE O3HaYatoT HENPEMEHHOIO
cornacus y4actHnkoB MKI'P ¢ BbIOpaHHbLIMM TEpMUHAMUM UK UX NpeasfiaraeMbiMm
onpeaeneHnamu. Hactoawmmn OKYMEHT HOCUT MHPOPMaLIMOHHBIN XapakTep, 1 MKIP He
npegnaraeTcs NOATBEPXAATb U NPUHMMATb BbiOpPaHHbIE TEPMUHBI UM UX NpeanaraemMble
onpegenexHus.

6. MKIP npednazaemcs npuHsIms

K ceedeHuto Hacmosiuut O0KyMeHm u
MPUITIOXKEHUE K HEMY.

[MpunoxeHue cnenyeT]

2Oruet o nessTHaguaton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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FMOCCAPWUN OCHOBHBIX TEPMUHOB, OTHOCSALLMXCA K MHTENNEKTYANTbHOW
COBCTBEHHOCTWU N TEHETUYECKNM PECYPCAM, TPAONLMNOHHLIM SHAHUAM U
TPAOVLIMOHHbBIM BbIPAXEHUAM KYNbTYPbI

D,OCTyI'I n cCoBMeCTHOE NnoJfib3oBaHue BbirogamMmu

Cratbsa 1 KoHeeHuuu o buonosudeckom pasHoobpasuu (1992 r.) npeanuceiBaeT
«CcnpaeennvMBoe 1 paBHOMpaBHOE pacnpegeneHne dnar, BO3HMKaoLWMX B pe3ynbTate
MCNONb30BaHWs FTEHETUYECKMX PECYPCOB, BKIOYas NyTEM COOTBETCTBYHOLLLErO A4OCTYNa K HAM U
COOTBETCTBYIOLLEN NEpeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4NTbiBas BCe NpaBa Ha 3Tu
pecypcbl U TEXHOIOMMK, a Takke NyTemM COOTBETCTBYHOLEro oMHaHCMpPOBaHUN.

Haeoltickuli npomokon peaynupogaHusi docmyra K 2eHemu4eCcKuM pecypcam U CO8MECMHO20
ucrnonb308aHusi Ha cripasednueoll U pasHoU OCHO8e 8b1200 Om UX rpuMeHeHuUs1 K KoHeeHyuu o
buosnoauvyeckom pasHoobpasuu (2010 r.) HanpaeneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHWSA Ha CNpaBeasIMBOM 1 paBHOM OCHOBE BbIr04 OT NPUMEHEHNSI FTEHETUYECKNX
pecypcoB, B TOM 4ncrne nytem obecnevyeHnsa Hagnexawero 4ocTyna K reHeTM4eckum pecypcam
M Hagnexawen nepeaadm CoOOTBETCTBYHOLLNX TEXHOMOMMI, y4UTbIBasi BCE NpaBa Ha AaHHbIE
pecypcbl U Ha TEXHONMOMNW, U NyTEM Haanexawero MHaHCUPOBaHUS, COAENCTBYS TakUM
06pa3oM coxpaHeHUo BMoNOrnYecKoro pasHoobpasmsa 1 yCTOMYMBOMY UCMONb30BAHUIO ero
KOMMOHEeHTOB». B cooTBeTCTBUM CO cTaTben 3 MNpoTOKON «NPUMEHSAETCS Takke K
TPaANLMOHHBIM 3HAHUSAM, CBA3AHHBIM C FTEHETUYECKMMU pecypcamu, B pamkax cdepbl
aenctems KoHBEHUMK U K BbIro4aM OT NPUMEHEHMS TaKUX 3HAHUAY .

B oTHOLWEHMM pacTUTENbHbIX FTEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBONLCTBUS U
cenbcKoro xo3smncTea MexoyHapoOHbIl 002080p O pacmumeribHbIX 2EHEMUYECKUX pecypcax
ons npoussodcmea rpodososibcmaus U 8e0eHuUs1 ceribCkoao xo3sticmea NpoaoBoNbLCTBEHHOM
N cenbcKoxo3ancTeeHHon opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «Cnpasennveoe u
paBHOMNpaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C UX UCNONb30BaHNEM, B COOTBETCTBUN C
KoHBeHumen o Gnonormyeckom pasHoobpasum, B LENAX YCTONYMBOIO pas3BUTUSI CENbCKOro
X035MCTBA N HaOEXHOro obecneyeHnst NPOaOBONbLCTBUS».

B ctatbe 1 peweHus Ne 391 AHAckozo coobuecmsa o pexume docmyra K 2eHemu4YeCcKUM
pecypcam (1996 r.) TEpMUH «OOCTYN» Oonpenensercs kak «nonyyeHne n ncnonb3oBaHmne
reHeTMYEeCKMX PecypcoB, COXpaHseMblX in situ 1 ex situ, nx No6oYHbIX NPOAYKTOB U, €CNN 3TO
NPUMEHUMO, NX HeMaTepuarnbHbIX KOMMOHEHTOB, Cpeau NpoYero, Arns Hay4YHo-
nccnegoBaTenbCkUX Lienen, buonormyeckon passenkm, CoOXpaHeHus, NPOMbILLIIEHHOMO
NPUMEHEHNS U KOMMEPYECKOTO MCMOSb30BaHUNAY.

Bbirogbl MOryT BKMtoYaTh AEHEXHbBIE U HEAEHEXHbIE BbIroabl, B TOM YMCIe, HO He
UCKMIOYUTENBHO, Te, YTO NPUBEAEHBI B NPUMNOXeHWUN k Hazotickomy npomokony®. K atanam,
CBSI3aHHbLIM C MOMyYeHNeM O0CTyna K reHETUYECKUM Pecypcam M COBMECTHbIM UCMONb30BaHUEM BbIrof,
MOTYT OTHOCUTLCS AE€ATENbHOCTb, NPEALIECTBYIOLLAs NOMyYeHUIO OCTYNa, Hay4YHbIE UCCeaoBaHNs U
pa3paboTKu, CBA3aHHBIE C FEHETUYECKMMM Pecypcamu, a Takke X KOMMepUYecKoe Unm nHoe
MCMOMb30BaHMe, BKIHOYasi COBMECTHOE UCMOMb30BaHWe BbIroa>.

Harovickuin npoToKon perynMpoBaHvsa 4OCTyNa K reHeTUYeCKUM pecypcam 1 COBMECTHOIO UCMOSb30BaHUS Ha
cnpaseAnvBOi N paBHON OCHOBE BbIrOA OT UX NpUMeHeHus k KoHBeHUmmn o Guonornyeckom pasHoobpasuu,
NyHKT 4 cTaTbn 5.

BoHHckMe pykoBoasLLMe NPUHUMNBI MO obecneyeHnto 4ocTyna K reHeTMY4eCKUM pecypcam U COBMECTHOIO
MCMONb30BaHUS Ha CNpaBeAIMBON 1 PaBHOW OCHOBE BbIrog OT UX MPUMEHEHMUS, MYHKT 23.
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ApanTtauus

ApganTtaumven 9BnseTcsa akT nepeaenky paHee CyllecTBOBaBLUEro nponssegeHuns (byab 1o
OXPaHAEMOro unu siBnsALLEerocs obLecTBeHHbIM AOCTOSTHUEM) U TPaAULMOHHOMO
Bblpa)KeHWs KyrnbTypbl C LieNblo, OTIIMYHON OT TOW, KOTOPOM OHO CIYXUMO NepBOHaYanbHoO,
BeAyLUMI K NOSIBNIEHNIO HOBOrO Npou3BeaeHus], rae CoOeAnHEHbI ANIEMEHTbI paHee
CylLlecTBOBaBLLEro NPOU3BEAEHUSA N HOBbIE 3NEeMEHThI, NPUBHECEHHbIE B pesyrnbTaTte
nepenenkn®. Ctatbsi 12 bepHckoli KoHgeHUuU 06 oxpaHe numepamypHbIX U XyOOKeCmeeHHbIX
rnpouseedeHuti (1971 r.) npegycmaTpuBaeT, YTO aBTOPbI NUTEPaTYPHbIX U Xy4OXECTBEHHbIX
npou3BedeHN NONb3YTCHA UCKMIOYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHXnpoBkn U
Apyre nepeaenky cBoux npousseaeHnii. CornacHo opuanyeckomMy cnoeapio bnaka?,
BNajenbLibl aBTOPCKOro npaea 06nagatoT UCKIHYUTENbHBIM MPaBOM OCYLLECTBMNSATbL HA OCHOBE
OXpaHAeMoro npou3BeaeHns NOAroTOBKY NPOU3BOAHbIX NPOU3BEAEHU UK Nepeaenok.

AnbTepHaTMBHOe yperynmpoBaHue CnopoB

AnbTepHaTuBHOE yperynuposaHue cnopos (AYC) npegnaraet anbTepHaTUBY oULManbHbIM,
cyaebHbIM cuctemam paspeLleHns CnopoB B 0611acTu MHTENNEKTYanbHON COGCTBEHHOCTH,
KOTOpble MOryT BO3HWKaTb B OTHOLIEHUW TPAOULMNOHHBIX 3HAHWUIA, TPAOULNOHHBIX BbIP2XXEHUI
KynbTypbl U reHeTu4eckmx pecypcoB. AYC nmeet uenbio yperynmpoBaHme cnopos
HecocTA3aTenbHbIMM MeTo4aMu Ans Toro, YTobbl 40OMBaTLCS B3aMMOBLIFOAHbLIX AN BCEX
CTOpOH pesynbtatoB. bnarogaps AYC cTtopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynmpoBaHue KOHMMKTa n MoryT NpMHMMaThb BO BHUMaHWe gpyrme Bonpockl, TOMMUMO
npasoBbIX HOpM. AYC xapaKkTepusyeTcs Hanmunem kak odpuumnanbHblX, Tak U HeomumanbHbIX
npoueayp, npegnaras BapnaHThl, BbIXOAsLLME 3a paMku cyaebHoro npouecca, n npegoctaBnss
CTOpOHaM BorbLUe KOHTPONSA B onNpeaeneHny napameTpoB criopa 1 Hambornee noaxogsiiero
nyTW AN AOCTWXEHWs paspelleHns. YeTbipbMsa rnaBHbiMu Mmetogamm AYC asnsatoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n coBmecTHoe npaBo. Bonpockl, kacatowmecs
TPaAMLMOHHBIX 3HAHUI, YacTO ObIBAIOT CIIOXHO NepensieTeHHbIMU C KYNbTYPHBbIMU LLIEHHOCTAMM,
N MHOTMe pasHornacusa cBa3aHbl C BONpOCaMmn Haanexawlero ¢ TOYKU 3peHns KynbTypbl
ncnonb3oBaHnd, obMeHa 3HaHUAMM 1 YKasaHus npuHagnexHoctn. AYC aBnaeTcsa BaXHbIM
35IEMEHTOM B LIeNIOM AnanasoHe BapuaHTOB yperynmpoBaHusi CropoB, UMEOLLNXCS B
PacMoOPSHKEHNIN KOPEHHbIX HapOA0B 1 NOMb3oBaTenei U3 Yncna TpeTbux CTOPoH®.

OpobpeHue n yyactme

O6LwenpuHATOro onpeaeneHns 3Toro TEpMUMHa He cyllecTByeT. B ogHOM M3 KOHTEKCTOB ObINo
BbICKa3aHO NpeanoxeHue, YTo, HECMOTPS Ha ucnonb3oBaHue B ctaTbe 8(j) KoHseHyuu o
buornozuyeckom pasHoobpasuu (1992 r.) BbipaeHnsa «C ogodpeHnst 1 Npu y4actumy», B
Pa3MNMNYHbIX PELLEHUSIX, KacaroLmnxcsa ctaTbm 8(j), 3TOT TEPMUH UCTONKOBLIBAETCSA B 3HAYEHUU
«npeasapuTensHoe 06oCHOBaHHOE cornacue»’.

BeHeduumapbl oxpaHbl

OO6LLEeNPUHATOrO onpeaeneHns 3Toro TepMMHa He CylecTByeT. TeM He MeHee MHorue
3aMHTEpPeCcoBaHHbIE CTOPOHbI OTMEYanu, YTo NPOUCXOXKAEHUE M BriageHue TpaauLMOHHbIMU

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611acTy aBTOPCKOro npaea v CMEXHbIX NpaB U
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMEXHbIM npaBamy», BOUC, cTp. 264.

B naHHOM fokyMeHTe mcnonb3yeTcs 8-e n3gaHue nog pen. bpaviaHa A. MapHepa.

MHdopmaumoHHas cnpaska BONC Ne 8 « AnbTepHaTUBHOE yperynmpoBaHUe CMOpPOoB, KacalLmxcs
WHTENNEKTyanbHON COOCTBEHHOCTU, TPAAVLMOHHBIX 3HAHWI, TPAAULMOHHBIX BBIPAXEHWIN KYNbTypbl 1
reHeTU4eCKNX pecypcoBy», AOCTynHas Ha: http://www.wipo.int/publications/en/details.jsp?id=3877.
PekomeHpaumm, BbIHECEHHbIE y4acTHUKaM NeperoBOpoB — NPeAcTaBuTeNsM cTpaH Adpuku Ha BTtopom
NOAroTOBUTENBHOM COBELLI@aHNM KOPEHHbLIX HAPOAOB 1 MeCTHbIX 06wWmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTa6pst 2010 T.
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3HaHUSIMUN 1 TPAAULMOHHBIMM BbIPAXKEHUSIMU KYNbTYpPbl, Kak NPaBunio, cYnTaeTcs
KONNEKTUBHbIM, NO3TOMY NtoOble NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[AOIMKHBI MpUHaAnexaTb o6LWmMHaM, a He oTaenbHbIM nuuam. OaHako B HEKOTOPbIX Cryyasx
OTAenbHble NnLa, TakMe Kak TpaguUMOHHbIe LeNUTENM, MOryT CYMTaTbC HOCUTENSIMM
TPAAMLIMOHHBIX 3HAHWI UMW TPAANLIMOHHBIX BbIPAXKEHWIT KyNbTypbl 1 BeHeduLapaMm oxpaHs!’.

HekoTopble HaunoHarnbHbIE U perroHanbHble 3aKoHbl 06 OXpaHe TPpaaULUMOHHbIX 3HaHWUIA U
TPaAMUMOHHBIX BbIPaXKEHWUI KyrbTypbl HAAENAOT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOAHOCTU U 06LWMHBLI. Bo MHOrMMX criydasix npaBamu Hagensietcs
NpaBUTENbCTBEHHbI OpraH, NpM4YeM 4YacTo npegycMaTpuBaeTCsl, YTO NOCTYMNMEHNs OT
NpeaocTaBreHnsl NpPaB Ha UCNOSb30BaHNE TPaAULMOHHBIX 3HAHUIA UMW BbIPAXXEHUI KyNbTypbl
NPUMEHSIOTCS ANS peanu3auumn nporpaMmmM B o6nactsx o6pasoBaHms, YCTONYMBOrO pa3BuTus,
HaUMOHanbHOro Hacneaus, coumanbHoro obecneyeHns unu KynbTypbl.

B xone o6cyxaeHuin aToro Bonpoca 6bl10 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOPEHHbIE HAPOAbl, KOPEHHbIE OBOLLMHbLI, MECTHbIE OBLLUHBI, TPAAULMOHHbBIE OBLLWHBI,
KyNbTYPHbIE OGLLMHbI, HaLWK, OTAENbHBIX NAL, FPYNMbl, CEMbM U MEHbLLMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHeeHuyuu o 6uonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH «bronormyeckoe
pa3Hoobpa3ne», YacTo CoKpallaeMbli Kak «brnopasHoobpasmey, onpegensieTcs Kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX MCTOMHUKOB, BKIKOYasi, Cpeamy NpoYero,
Ha3eMHble MOPCKME U NHbIE BOAHbIE SKOCUCTEMbI U SKONOrMYEeCKUE KOMMMEKCHI, YacTbHo
KOTOPbIX OHM ABNSAIOTCS; 3TO NOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMAaMU N pasHoobpasne 3KOCUCTEMY.

Buonoruyeckue pecypchol

Kak onpegensietca B ctatbe 2 KoHgeHUuu o buonoaudeckom pa3Hoobpasuu (1992 r.), aToT
TEPMMH «BKIMOYAET reHeTUYECKNE PECYPCbI, OPraHn3Mbl UM UX YacTu, NONyNaUMM Unu nodble
Apyrne 6noTmyeckme KOMNOHEHTbI 3KOCUCTEM, MMEIOLLME haKTUHECKYHO U MNOTEHLMANbHYH
MONE3HOCTb UMK LEHHOCTb AN YyenoBedectBa». [103TOMy reHeTU4ECKne pecypcbl COCTaBNSOT
O[HY KaTeroputo 6Monornyeckmx pecypcos.

B ctatbe 1 peweHusi Ne 391 AHAckozao coobuiecmesa o pexxume docmyrna K 2eHEMUYECKUM
pecypcam (1996 r.) aTOT TEPMUH ONPeAENAEeTCs Kak K MHOUBUAYYMbI, OPraHM3Mbl UIN UX HaCTW,
nonynaumMm unm niodbslie BUOTUYECKME KOMNOHEHTBI, UMEIOLLNE LEHHOCTb UMW PeanbHY Nnn
NoTEHLManNbHy NONEe3HOCTb, KOTOPbIE COAEPKAaT reHETUYECKNE PECYPChI NNN UX NODOYHbIE
NPOaYKTbI».

B opyrux ropuanyeckmx AokyMeHTax B 06nactu MHTennekTyanbHom cCO6CTBEHHOCTU 3TOT
TEPMUH HE NCMONb3YETCSs, @ UMEKTCH CCbINKM Ha «bronornyeckmin matepuan». B OupekTtuee
EBponenckoro coto3a o NpaBoBov oxpaHe buotexHonormdeckmnx n3obpeteHni (1998 r.) oH
onpeaendeTcsa Kak «matepuarn, CoaepXallnin reHeTUYECKY0 NHPOPMALMIO U CNIOCOBHLIN Ha
CaMOBOCMPOM3BOACTBO MUIM BOCMPOM3BOACTBO B OMOMOrMYEeCKon CUcTeEME.

B cooteeTcTBMM ¢ Kogekcom PenepanbHbix npasun CLUA Gruonornyeckmuin matepman BkritovaeT
«MaTepuman, CNocoBHLIN Ha NPAMOE UM HEMPSMOE CaMOBOCMPOM3BELEHNEY.

B cooTtBeTcTBUM CO cTaThen 2 KoHBeHUun o Gronormdeckom pasHoobpasmm (1992 r.),
Bumonornyeckme pecypcbl BKNHOYAOT «FEHETUYECKME PECYPChI, OPraHnU3Mbl U UX YacTu,

OrtyeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12).
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nonynauum nnn nobble apyrue OMOoTMYECKME KOMMOHEHTBI 3KOCUCTEM, UMEIOLLINE q)aKTVI‘-IeCKYFO
nnn notTeHUmMarnbHYy NMNofie3HOCTb NN LLEHHOCTb OJ14 YenioBe4vecTtBar».

BuoTtexHonornyeckme nsobpeteHus

OTOT TepMuH onpeaensaeTcs B AUPEKTUBE E£8pornelicko2o coro3a rio rpasosoli oxpaHe
buomexHono2u4ecKux usobpemeHuli Kak «M306peTeHns, KOTopble KacatoTCca NpoaykTa,
COCTOSILLEro U3 Unu cogepxaiiero 6uonornyeckuin Mmatepman unu NpoLecc, C NOMOLLbIO
KOTOPOro GMONOrNYecKkUii MaTepuarn NPou3BOANTCA, NepepabaThiBAETCA UMK UCMOMb3yeTCs» .
BroTexHonornyeckne n3obpeTeHns 4enaTca Ha TpU KaTeropun: nNpoLecchl co3aaHus
MOONUKALMM XKUBBIX OPraHn3mMoB U BMONOrMYECKoro maTepuana, pesynbTaTbl Takux
NPOLIECCOB 1 MCMOMNb30BaHMe Takux pesynsTaTos’,

BbuoTtexHonorua

B ctatbe 2 KoHeeHuuu o buorioeudeckom pasHoobpasuu (1992 r.) aTOT TEPMUH onpeaensieTcs
Kak «J1l0001 BUA TEXHOMOMU, CBSAA3aHHbIN C UCMOMNb30BaHNEM BUOMOrMYECKUX CUCTEM, KUBbIX
OpPraHM3moB UIM UX NPOU3BOAHbIX AS151 U3rOTOBMNEHNS UM U3MEHEHWSI NPOAYKTOB UMK
NMPOLLECCOB C LENbio X KOHKPETHOrO NCnonb3oBaHus». B Hazolickom npomokorne
peaynuposaHusi docmyrna K 2eHemu4yeCcKuM pecypcam U CO8MECIMHO20 UC01b308aHUsI Ha
crnpasednueoli U pasHoli 0CHO8e 8b1200 OM UX NMpuMeHeHUs1 K KoHeeHuuu o 6uoroau4eckom
pasHoobpasuu (2010 r.) ucnonb3yeTcd Takoe Xe onpeaeneHune, Kak B ctatbe 2.

B cooTeeTcTBMM C 3asiBreHmneM NpoaoBONbCTBEHHOM N CESTbCKOXO3ANCTBEHHOW OpraHu3aumm
(PAO) no 6uotexHonormm ot 2000 r.: «IMpn NogOBHOM LLUIMPOKON MHTEpPNpEeTaunn, onpeaenexne
BUoTEXHONOMMM OXBATUT MHOTME METOAbI N TEXHONOIMK, KOTOpble 0BbIYHO NCMOSNb3YOTCH B
CernbCKOM XO35NCTBE M NPOU3BOACTBE NPOAOBONLCTBUA. [1pn MHTEpnpeTaumm B y3KOM CMbICIIE,
KoTopas paccMmatpmBaeT Tornbko HoBble MeToabl [IHK, monekynapHyto Guonoruio n
penpoayKTUBHbIE TEXHOMNOMMK, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaET PSA PasfnyHbIX
TEXHOSOMI1, TakNX, Kak reHHast MHXXeHepus 1 nepegaya reHos, paclumndposka OHK n
KNOHWMPOBAHME PaCTEHUIN U XUBOTHBIX» ™.

TepMyH «COBpeMeEHHas BUOTEXHONOIMS» TaKkKe onpenensieTca B cratbe 3 KapmaxeHcKko20
rnpomokona o buobesonacHocmu k KoHeeHUuu o 6uonoau4yeckom pasHoobpasuu, KOTOPbIN Obin
npuHAT B 2000 r., KaK «NpUMEHeHne: a) MeToAoB in Vitro ¢ NCNoNb30BaHNEM HYKNENHOBbIX
KMCNOT, BKNOYas PEKOMOMHaHTHYI0 Ae30KCMprMboHyknenHosyto knucnoty (OHK) n npsamyio
NHBEKLUMNIO HYKNEMHOBBIX KUCMOT B KNETKN U OpraHensbl, nnn b) MetogoB, OCHOBaHHbIX Ha
CMUAHUM KNETOK OPraHM3mMOoB C pa3HbIM TaKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONSET
npeogoneTb eCTeCTBEHHbIE (PM3NONOrMyeckne penpoayKTMBHbIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAITCA MeTo4aMK, TPAANLMOHHBIMU AN BbIBEAEHUS U CENEKLUN».

OpraHusaumst 3KOHOMUYECKOro coTpyaHndecTsa n pa3sutuna (O3CP) ncnonb3yet HamepeHHo
LUMPOKOE onpeaeneHne, oxaaTbiBatoLLee BCIO COBPEMEHHYIO BMOTEXHOMOMI0, a TaKkkKe MHorme
TPaAMWLMOHHbBIE UIK NOrpaHUYHbIE BUAbI AeATenbHocTn. K GuotexHonormm oTHocuTca
KMPUMEHEHME HAYKN N TEXHUKM K XXMBbIM OpraHmM3mMam, a Takke K Ux 4acTam, npoaykram u
MOAENSAM, C LIENbI0 N3MEHEHUS XUBbIX UITM HEXMBBIX MaTepranos 4SS CO34aHnNs 3HaHWMN,
TOBApOB U YCMyr» B COMETAHMM C NepeyHeM BMOTEXHOMNOMMYECKNX METOA0B, BKIOYAIOLLNX,

Cratbs 3.1 OQupekTtnBbl 98/44/EC EBponeickoro napnameHTa n Coeta EBponbl oT 6 utonst 1998 r. o
NpPaBoBOI OXpaHe BNUOTEXHONOrMYecknx n3obpeTeHnn

9 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

0 B3asnsneHne ®AO o GuoTexHonorum, 4OCcTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.



WIPO/GRTKF/IC/36/INF/7
MpunoxeHwue, cTp. 5

cpeav nNpoYero, TEPMUHbI KrEHHasi MHXXEHepusa», «bepMeHTauus ¢ Cnonb3oBaHUEM
BuopeakTopay, «reHHas Tepanus», «6ruonHgopMaTKa» n «HaHobuoTexHomorvsa» ™.

BoHHCKMe pyKoBoAsiLMe NPUHUUNLI N0 06ecneYyeHnIo [oCcTyna K reHeTU4eCckum
pecypcam U COBMECTHOIro UCMOJIb30BaHUs Ha CpaBeAsIMBOM U paBHOW OCHOBe BbIrog
OT UX NPUMEHEHMUS

BoHHcKue pykogodsuue npuHyuUnsi no obecrneyeHuro docmyna K 2eHemu4ecKuM pecypcam
U cOBMEeCMHO20 UCMNo/ib308aHUsi Ha cripaeedsiueoll U pagHOU OCHoge 8bI200 OM ux
npumeHeHus 6Ny NnpuHATLI B 2002 r. KoHdepeHumen CtopoH KoHeeHUuu o 6uornoau4eckom
pasHoobpasuu Ansi pyKOBOACTBA B peanunsaunm COoTBETCTBYHOLLMX MNOMNOXeHUn ctaTen 8(j),
10(c), 15, 16 n 19 KoHBeHUUK, KacaroLwmxcsa 4OCTyna K reHeTUYECKUM pecypcam 1 COBMECTHOIO
ncnonb3oBaHus Bblrod. PykoBogsLime npuHUmnbl HOCAT 40O6POBOSbHBIN XapakTep U
afpecoBaHbl LUIMPOKOMY KPYry 3aMHTEPECOBaHHbIX CTOPOH™2. OHM 0XBaTLIBAIOT NPOLeAYPHLIE U
pernameHTMpyoLmne acrnekTbl, B YaCTHOCTW, NpeaBapuTenbHoe 060CHOBaHHOE cornacue, u
ONpeaensiioT AeHEXHbIE N HefleHeXHbIe hopMbl Bbiroa ™S,

MexaHn3M nocpegHu4yecTBa

CornacHo rnoccapwuto, ncnonbzyemomy Nporpammon OOH no okpyxatowien cpege (KOHEI),
NoA MeXaHM3MOM NOCPEAHNYECTBA M3HAYaNbHO MOHMMAaNCA (PUHAHCOBLIN MEXaHW3M, Npu
KOTOPOM y4yacTBytoLmMe GaHKn 0OMEHMBAKOTCS YEKAaMM U BEKCENSIMU U LEHEXHbIE pacyeTbl
NPOBOAATCA TOMbKO B OTHOLUEHUM YACTOrO canbdo. B HacToslee Bpemsi 3HavyeHne TepMmnHa
ObIN0 paclumMpeHo n BkNtovaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTE NOCTaBLUUKOB U
notpebuTtenen ToBapos, ycnyr unu nHdopmawmm, obecneymsasi Takum obpasom COOTBETCTBME
MexXay cnpocom 1 npeanoxennem. B cootBeTcTBUMM ¢ KBP Obin co3naH MexaHn3m
nocpegHuyecTsa aAnga obecnedyeHns OCTyna BCeEX rocy4apCTBEHHbIX OpraHoB K MHGopMauumn n
TEXHOMOorMaM, Heo6xoaNMbIM UM NSt OCYLLLECTBNEHNS AeATEeNbHOCTM B obnacTu
6uopasHoobpasusa™’.

KoancdpuumpoBaHHble TpagULMOHHbIE 3HAHUS

«KoandmumpoBaHHbie TpagMUMOHHBLIE 3HAHUSA» OTHOCATCS K «TPAgULMOHHBLIM 3HAHUSAM,
KOTOpble BOMSIOLWEHbI B CUCTEMATUYECKON U CTPYKTYpPUpOBaHHOW hopme, NO3BONAIOLLEN
ynopsiAouMBaTh, OpraHn3oBbIBaTh, KraccuduumpoBaTb 3HaHMA U pacnpeaendrb Ux no
KaTeropusiM Tem Unn MHbIM CNOCOBOM» ™.

B vactHocTK, B 0BnacTtu TpaguumMoHHOM MeanumHbl 'pynna cneunannuctoB No HETPaAULMOHHON
mMeanunHe BecemmupHom opraHmnsauunm sgpasooxpaHeHus (BO3) nposoguT pasrpaHnyeHme
mexay (a) koouguyuposaHHbIMU CUCTEMAMWN TPAANLMOHHON MEOULUUHBI, KOTOpble Bbinn
NMMCbMEHHO PacKpbITbl B APEBHUX CBALLEHHbIX TEKCTaX U NOSIHOCTLI OTHOCATCS K cdhepe
06LecTBEHHOro AOCTOSHMS, KaK, HanpuMep, alopBeaa, Nony4dmBLIast packpbiTve B APEBHUX
CaHCKPUTCKUX TEKCTaxX™® Mnn TpaauLMOHHas KuTaiickas MeauumHa (TKM), nonyunsLias

1 Cwm. onpepeneHue 1 NonHbIN NepeyeHb Ha:

http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.

Cm. BoHHckue pykoBoasLime npuHUmMnel, ctaten 1, 7(a) n 17-21.

Cm. BoHHckue pykoBoasLume npuHumnbl, ctaten 24-50 u npunoxexue 1.

UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, umeetcs Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

CnnCcoK 1 KpaTKoe TEXHMYECKOE NOSICHEHNE Pa3NNYHbIX POPM, B KOTOPbIX MOXXHO HaWTK TPaaULMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MpunoxeHus.

AtopBefa npeacTtasnsieT cobon koanduLMpoBaHHY CUCTEMY TPAAULMOHHON MEAULMHDI, NMOMYYUBLLYIO
NUCbMEHHOE PacKpbITUE B BEAMYECKUIA NEPUOA, BO BPEMS COCTaBMNEHUS apusiMU TEKCTOB YeTblpex Ben
(1500-1800 rr. oo H.3.). HambornbLuee Yncro ynoMmHaHun o Hel BcTpedaeTcs B Puesede u Amxapeasede.
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pacKpbITUE B APEBHEKUTANCKNX MeANLMHCKMX TekcTax'’; u (b) HekodugpuyuposaHHbIMU
TpaaMLMOHHBIMU MEONLUMHCKUMU 3HAHUAMMU, He 3adPUKCUPOBAHHBIMU MUCBMEHHO M BO MHOIUX
Crny4asx He Nony4varLwmMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 MOKONEHWS B
NMoKoneHne B yCTHOW Tpaguumn. Tak, Hanpumep, B KOXHON A3uKn KOOUPULMPOBAHHLIE CUCTEMBI
3HaHWIN BKNOYAOT MEAULMHCKYHO CUCTEMY alopBeabl, KOOUMULNPOBaHHYIO B 54 aBTOPUTETHbIX
KHUrax atopsebl, CACTEMY CMOOXOB, KOANMULMPOBAHHYIO B 29 aBTOPUTETHbBIX KHUrax, un
TPaaMUMIO yHaHW T66, KoANMDULIMPOBaHHYIO B 13 aBTOPUTETHBIX KHUrax™.

lMpoBoanTCsA elle 0gHO pasrpaHnUYeHne, a UMeHHO mexay (i) TPaaNLVMOHHBIMU 3HAHUSIMM,
KOTOpble KoanMUUMpoBaHbl, T.€. UMEIOT BOMNSIOLLLEHNE B MMCbMEHHON hopMe, N KOTOpble
OTHOCATCA K chepe 0bLLEeCTBEHHOro OCTOAHMS, U (ii) TPaANUMOHHBIMW 3HAHUSAMK, KOTOPbIE HE
KOANMULIMPOBAaHbI U SBNSIOTCA YaCTbio YCTHOM TPaAULIMK KOPeHHbIX obwwmH™. B nokymeHTe
«CnnCcoK 1 KpaTkoe TEXHMYECKOE NOSICHEHUE Pa3fiIMyHbIX POPM, B KOTOPbIX MOXHO HaNTK
TpaanumnoHHele 3HaHns» (WIPO/GRTKF/IC/17/INF/9) npusoantca ononHUTeNnbHoe
o6cyxaeHne kogmULMpPOBaHHbLIX TPAOULMOHHBIX 3HAHUA N HEKOANMULIMPOBAHHbIX
TPaAULMNOHHbBIX 3HAHWUNA.

KoHcynbTauuun

CornacHo topuanyeckomMy crioapto bnaka, koHcyrnbTaumnen SsBnseTcs akT obpalleHns K
KakoMy-nMGOo Nnu1Ly 3a COBETOM UMW C LENbO Y3HaTb MHEHWE 3TOro Nnnua (Hanpumep, K lopucTy).

B 04HOM 13 MCTOYHMKOB yKa3blBaeTCS, YTO KOHCYNbTaLMs 03HavaeT npouecc obmeHa
MHEHUAMU 1 MHGOPMaLMen. DTOT NPOLECC He SIBNSIETCS OAHOCTOPOHHWUM, a npeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWUI U MHEHUIN. «KoHcynbTaums» 03HavyaeT COTPYAHUYECTBO,
O3HaKOMIIEHME C MHEHMEM LPYroi CTOPOHbI U AESTENbHOCTL B COOTBETCTBUN C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHBLIM OGLLIMHAM NPoLEeCcChl
KOHCYNbTaL MW 1 NONy4YeHNs Cornacusi HOCAT B3aUMOCBSi3aHHbIV xapaktep. Mocpeactesom
KOHCYInbTaLMi Nofb3oBaTeny — TPETbY NULA MOTYT NPUATK K MOHUMAaHUIO TOro, YTo TpebyeTcs
AN NONyYeHUs cornacus 1 oT KOro OHO AOSMKHO UCXOAMTb, a Nua, NpeaocTasnsaowmne
cornacvie, MOryT fyudLle YACHUTb, Ha YTO UMEHHO OHW NPeaocTaBnsAoT cBoe cornacue?.

KoneeHruyusi Ne 169 MexdyHapoOHou opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
Hapodax, eedyuwjux rnnemeHHoU obpa3 xu3Hu (1989 r.), rnacuT, YTo KOHCyNbTaLMm NPOBOAATCA
«[006pocoBeCcTHO 1 B hOpMe, COOTBETCTBYHOLLEN OOCTOSATENBCTBAM, C LIeNblo JOCTUXEHUS
AOrOBOPEHHOCTM UMK COrlacus B OTHOLIEHMUN NpeanaraeMblX Mep» (MyHKT 2 cTatbu 6).

KoHBeHUMA 0 6uonornyeckom pasHoo6pasumn
KoHeeHuyusi o buonoauydeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHUNA, NPUHATas B

nioHe 1992 r. B xoge KoHdepeHummn OOH no okpyxatoLen cpege u passutmio, COCTOSBLLENCA
B Pno-ge-XKanenpo, bpasunus. B cootBeTcTBUM CO cTaThen 1 uensmmn KoHBeHLMN 9BAS0TCA

1 CuvcteMa TpaguLMOHHON KUTARCKON MeanLmnHbl 6bina n3HayanbHo koanduumpoBaHa U IMCbMEHHO packpbiTa

B Tpakmame XKenmoeo umnepamopa — nepBoM pyHOaMEHTaNbHOM, KIacCU4eCcKoM Tpyae, B KOTOPOM
3aknagbiBatoTcs ocHoBbl TKM. PaboTa no cocTtaBneHuio TEKCTOB TpakTaTa NpogosiKanachk HECKOMbKO
cTonetun, ¢ 3 no 1 BB. 4O H.9.

KHurv Takmx Tpaguumn, kak atopeeaa, cuctema CUALAXOB U yHaHU TMB6, ynoMmmnHatoTca B KayecTse
aBTOPUTETHLIX UCTOYHMKOB B NepBom pa3sgene 3akoHa Haum 1940 r. 0 nekapCTBEHHbIX N KOCMETUYECKMX
cpeactBax Ne 23 (B pea. 3akoHa 0 NekapcTBEHHbIX U KOocMeTuyecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CYLLECTBYHOLIMX OHMANHOBLIX 6a3 AaHHbIX, CoAep)Xalnx MHPoOpMaLmo No AOKyMeHTauum B
obnacTtu TpaamMumoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. CM. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenune TPUMNC n chapmaueBTnyeckne npenapatbl: Otyet cemmHapa ACEAH no Bonpocam
Cornawenua TPUTMC n ero BNusiHUS Ha hapMaLeBTMYECKYHO NPOAYKLMIO, CTp. 45.

BeicTtynnenune generaunn Kanagel. Cm. OTtyet BTOpoun ceccun (WIPO/GRTKF/IC/2/16), nyHKT 131.

Teppu Axke' [Nymu u npasuna — pykogodcmeo KuHemMamozpagucma o 83aumodelicmeuto ¢ KOPeHHbIMU
Hapolamu, ux Kynbmypol u KoHuenyusmu, cTp. 51.
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«CoXxpaHeHue Bbuonornyeckoro pasHoobpasusi, yCTonumBoe UCNornb30BaHNE ero KOMMNOHEHTOB U
COBMECTHOE NMOoJy4YeHne Ha cnpaBeasIMBoON N paBHOW OCHOBE BbIrod, CBA3aHHbIX C
MCNONb30BaHMEM reHETUYECKMX PECYPCOB, B TOM YMCe NyTeM NpeaocTaBneHms Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcam M NyTemM Haanexallen nepegadm COOTBETCTBYHOLMX
TEXHOJOrMIN C Y4ETOM BCEX NPAB Ha TakMe pecypcCbl U TEXHOMOMMM, a Takke NyTeM AOMKHOro
durHaHcnpoBaHus». OHa BcTynuna B cuny 29 gekabpsa 1993 r.

CTpaHa NnpoucxoXaeHUs reHeTUYecK1Ux pecypcoB

B cootBeTcTBMM CO cTaTben 2 KoHgeHyuU 0 buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOUCXOXKOEHMSA FEHETUYECKUX PECYPCOBY» O3HaYaeT «CTpaHy, koTopas obnagaet aTumm
reHeTM4YeCcKMMM pecypcamu B yCrioBusx in-situ». [pyrne onpegeneHns BknoYvaroT
reHeTn4yeckmne pecypcbl B ycroBusax ex-situ. Hanpumep, ctpaHa nponcxoxaeHus
onpeaendetca B ctatbe 1 peweHus Ne 391 AHOckozo coobuiecmea o pexume docmyna K
eeHemuyeckum pecypcam (1996 r.) kak «CTpaHa, koTopasa obrnagaeTt reHeTU4eCKUMN
pecypcamu B yCrioBusix in-situ, Bknovas Te, KOTopble, HAXOOACh B YCNOBUAX in-situ, B
HacTosiLLee BpeMSI HAXOASATCH B YCIOBUSAX €X-Situ».

CTpaHa, npegocTaBnfaoLas reHeTu4eckKkmne pecypcChbl

B cooTeeTcTBMM CO cTaTben 2 KoHgeHyuuU o buosioaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
npegocTaBnsowas reHeTUYECKNE PECYPCbI» 0O3HAYaeT «CTpaHy, NpeaoCTaBnsoLLYO
reHeTn4eckne pecypcbl, COOpaHHbIe U3 UCTOYHMKOB in-situ, BKNoYas nonynsumMm Kak AMKux, Tak
N 0JOMaLLHEHHbIX BUAOB, NMMB0 Nony4YeHHble N3 UCTOYHUKOB ex-Situ, He3aBMCMMO OT TOrO,
NPOUCXOAAT OHN N3 3TOW CTPaHbl UMK HETY.

KynbTypHas o6wmHa

«CoumanbHas obLmHay» onpeaenseTcs Kak Kpernko CrioYeHHas coumanbHas eamH1La, YrneHb
KOTOPOIA UCTIBITLIBAIOT CUMBbHOE YyBCTBO €AMHCTBA M CONMAAPHOCTM U KOTOpas OTNMYaeTcst OT
APYIVX OBLLMH Hanuunem cobCTBEHHOI KyMbTypbl MAN KyNbTYpHOro obpastia nMbo BapuaHToM
POIOBON KyMbTypbl™.

KynbTypHoe pasHoobpasue

B cooTtBeTcTBUM C KOHBEHUUEel 06 oxpaHe u noowpeHuU pasHoobpasus hopm KyribmypHO20
camosbipaxeHus (2005 r.) Opranunsaumm O6begnHeHHbIX Hauuin no Bonpocam obpa3oBaHus,
Hayku n kynbTypbl (FOHECKO), kynbTypHOEe pasHoobpasne o3HavyaeT MHoroobpasue gopm, ¢
MOMOLLIbIO KOTOPbIX KyfbTypbl rpynn 1 o6LecTB HaXoAsiT CBOE BblpaXeHne. ATy hopMbl
CaMOBbIPaXEHUA NepearTCs BHYTPU rpynn v oBLLECTB 1 Mexay HUMKZ.,

BbipaxeHus KynbTypbl

B KoHeeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpasusi popmM KyribmypHO20 CaMO8bIpa)KeHUsI
(2005 r.) OpraHusaumn O6beanHeHHbIx Hauun no sBonpocam o6pasoBaHus, Hayku U KyrbTypbl
(KOHECKO) BbipaxkeHMs KynbTypbl ONPeaenstoTCa Kak «Takne popmMbl CaMOBbIPaXXEHMS,
KOTOpble NpeacTaBnsAT cobon pedynbTaT TBOpYECTBa OTAENbHbIX NWL, rpynn unm obLecTs n
KOTOPbIe MMEIOT KynbTypHOEe copepxaHne»>,

2 [poekT rmoccapusi, NpeasiIoKeHHbIM Ha COBELL@aHMM rpynnbl AKCnepToB 3 HuaepnaHaos, CO3BaHHOM 6|'Op0

HaumoHanbHom komucemmn Hngepnangos no Bonpocam KOHECKO, TER/CH/2002/WD/4, 2002.
MyHkT 1 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe u noowpeHnmn pasHoobpasms oopm KynbTypHOro
camoBblpaxeHus, 2005 r.

MyHkT 3 ctaTn 4 KoHeeHumn KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasns dopm KynbTypHOro
camoBblpaxeHus, 2005 r.
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KynbTypHOe Hacnegue

[nsa uenen KoHeeHyuu 0b oxpaHe 8CEMUPHO20 KyribmypHO20 U npupodHo20 Hacnedus (1972 r.)
Oprannzaumm O6begmHeHHbIX Hauum no Bonpocam 06pa3oBaHus, Hayku 1 KynbTypbl
(KOHECKO) kynbTypHbIM Hacrneguem cumMTaroTCs criegyrome oobekTbl, NepeyncrieHHbIe B
craTbe 1:

(a) mamsmHuku: npoussedeHuUsi apXumeKmypbl, MOHyYMEHMaIsbHOU CKyIbNmypbl U
JKUBOMUCU, 351IeMeHMbI Unu CMpPYKMypbl apxeosioeuyecKo20o xapakmepa, Haonucu,
newepsbl U 2pynbl 37IEMEHMO8, KOMOopbIe UMErom 8bI0atouytocsl yHU8epcasbHy
UEHHOCMb C MOYKU 3PEHUS UCMOpUU, UCKyccmea unu HayKu;

(b) aHcambriu: epynnbi U30UPOBAHHbIX UU 06BbEOUHEHHbIX CMPOEHUU, apXumeKkmypa,
e0UHCMEBO Unu ces3b C rnelidaxxeM KOmopbix npedcmassisiiom ebi0arusyrocst
yHuUgepcarsibHy UeHHOCMb C MOYKU 3peHUsI UCMOopUU, UCKyccmea Usu HayKu;

(c) docmonpumedamerbHble Mecma: rpou3eedeHUs YeriogeKka Uunnu CO8MEeCmHbIe
meopeHuUsi Yernoeeka u npupodbl, @ makxe 30Hbl, 8K/IOHas apxeosio2uyeckue
docmornpumeydamersibHbie Mecma, ripedcmasnsouue 8bi0aroUlyroCs YHUBEPCAIbHYIO
UEHHOCMb C MOYKU 3PEeHUST UCMOopuUU, 3CMemuKu, 3mMHOI02uU Ulu aHmpOorosioauu.

KynbTypHaa caMoGbITHOCTb

«KynbTypHasi camobbITHOCTb» YKa3blBaeT Ha Hanu4Me COOTBETCTBUSA MeXAy OOLLMHON —
HaLMOHanNbHOW, 3THUYECKOW, A3bIKOBOM M T.0. — W €€ KyNbTYPHOW XXM3HbLO, a Takke Ha NpaBo
ka0 OBLLMHBI Ha COBCTBEHHYI0 KynbTypy>*. KoneeHuus Ne 169 MexdyHapodHou
opaaHu3ayuu mpyda (MOT) o KopeHHbIx Hapodax u Hapodax, 8e0yuux rniemeHHol obpas
JKU3HU 8 He3asucuMbix cmpaHax (1989 r.), rmacut, 4To NpaBMTENbCTBA AOMKHbI OKa3blBaTb
COLEeNCTBME MNOSTHOMY OCYLLECTBIIEHMIO COLMAnbHBIX, SKOHOMUYECKUX W KYITbTYPHbIX MpaB 3TUX
HapoJoB NpPY YBaXXEHUN UX COLMANBHON U KyNbTYPHOM CaMOBbLITHOCTU, X OOblYaeB 1 TpaauUmi
N NX UHCTUTYTOB?>.

KynbTypHble LleHHOCTH

B ctatbe 1 KoHgeHyuu o0 Mepax, HarpasrieHHbIX Ha 3arnpeweHue u rnpedyripexoeHue
He3aKoOHHO20 8803a, 8bi803a U rnepedayu rnpasa cobCcmeeHHOCMU Ha KyrbmypHble UeHHocmu
(1970 r.) OpraHusaummn O6beanHeHHbIX Haumn no Bonpocam o6pasoBaHusi, HAyKn U KynbTypbl
(FKOHECKO) KynbTypHbIMW LLIEHHOCTAMM CHMTAKOTCH LLIEHHOCTU PENUIMO3HOIO UM CBETCKOMO
Xapaktepa, KoTopble paccCMaTpUBaTCS KaXabIM rocy4apCTBOM Kak NpeacTasnsiowme
3Ha4eHne Ona apxeonorum, 4OMCTOPMYECKOro nepmoaa, MCTopun, nutepaTypbl, UCKyccTBa U
HayKu 1 KOTOPblE OTHOCATCS K NepevmcnsaeMbiM HUXKE KaTeropusam: a) pegkve Konnekumm un
o6pasubl oriopbl 1 hayHbl, MUHEpPanorum, aHaToMum U NpeameTsl, NpeacTaBnsaLwmne nHTepec
ANS NaneoHTonornn; b) LEeHHOCTK, KacarLwmecs UCTOPUN, BKIKOHAS UCTOPUIO HAYKN N TEXHUKM,
NCTOPUIO BOMH 1 0OLWECTB, a TakKe CBA3aHHbIE C XXM3HbIO HaUWOHarnbHbIX AeATenen,
MbICIIUTENEN, Y4EHbIX U apTUCTOB U C KPYMHLIMU HALUWOHaNbHbIMU COBLITUAMMU;

C) apxeornornyeckne Haxoaku (BkNovas obblYHbIE U TaWHbIE) Y apXEONIOrMYECKUEe OTKPbITUS;
d) cocTaBHble YacTu pacHNEHEHHbIX Xy4OXXECTBEHHbIX U ICTOPUYECKMX NAaMATHUKOB U
apXxeonornyecknx MecT; e) CTapuHHble npeameTbl 6onee Yyem 100-neTHeN JaBHOCTU, Takue Kak
HaanucK, YekaHHble MOHETbLI 1 nevaTtu; f) aTHonornyeckne matepuansl; g) XyAOXeCTBEHHble
LEHHOCTW, Takue KakK: i) NonoTHa, KapTUHbI N PUCYHKM LLENMKOM pYYHOM paboTbl Ha Ntobon

2 Tesaypyc KOHECKO, nmeetcs Ha

http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.
KoHBeHumsa MOT o KopeHHbIX Hapoaax U HapoAdax, BeAyLUMX NemMeHHoW obpas X1U3HM B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTbhu 2.
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OCHOBE 1 13 NoObIX MaTepnanos (3a UCKMIOYEHNEM YEPTEXEN N NMPOMbILLNEHHbIX U3OENUNA,
YKpaLLEHHbIX OT PYKM); ii) opurMHanbHble Npou3BeAEHNS CKYNbNTYPHOrO CKYCCTBa M3 N0BbIX
MaTepuranos; iii) opurMHanbHble rpaBlopbl, 3CTaMnbl U NUTorpadun; iv) opurMHanbHble
XyOO0XeCTBEHHbIE NOAGOPKN N MOHTaXM M3 NoObIX MaTepmanos; h) pegkue pykonucu un
WHKYHaObynbl, CTApUHHbIE KHUMM, OKYMEHTbI U U3f4aHud, npeactaBnsioLwme ocobbin nHtepec
(ncTOPUYECKNI, XYA0XKECTBEHHbIN, HAYYHbIN, NMMTEPATYPHbIA K T.4.), OTAENbHO NN B
Konnekumsx; i) noyToBble MapKW, HanoroBble U aHarorMyHble Mapkn, oTAeNbHO 1N B
KONNeKumsax; j) apxuBbl, BKMoYas oHO-, hOTO- 1 KnHoapxuBsbl; k) mebenb 6onee yem
100-neTHen 0aBHOCTU U CTapUHHbIE MY3blKanbHbIE NUHCTPYMEHTHI.

XpaHutenb

KOpuanyeckuin cnosapb bnaka aaet cneayollee onpegeneHne XxpaHuTens: «nvuo unu
yypexneHue, KoTopoe COCTOUT Ha NonedYeHnmn unu xpaHeHunn (pebeHka, cobCTBEHHOCTMH,
AOKYMEHTOB UNn Apyrnx LeHHocTen)». CorrnacHo TOMY e UCTOYHUKY «MOoMeynTenscTBo»
OTHOCUTCS K YXO4Y U KOHTPOJSIIO 3a BELLbIO UMW YENOBEKOM 4115 MPOBEPKU, COXPaHEeHUS nnu
BesonacHocTn. «XpaHutenb» onpeaensietca B OKCOpACKOM CroBape aHrmMmnCKoro A3blka Kak
«NNLO UK OpraHn3aumns, KOTopoe NN KoTopas OCyLLECTBASET NONeYNTENbLCTBO Hag KeM-nnbo
nnNn xpaHeHue 4ero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HEKTo, KTo obeperaeT 1 OCyLLEeCTBNAET OXpaHy Unu XxpaHeHne». TepMuH
«XpPaHUTENb» B KOHTEKCTE TPAANLMNOHHBIX 3HAHWNA N BbIPaXXEHUI KYNbTYpbl OTHOCUTCS K TEM
o6LWunHaM, HApOAHOCTAM, OTAENbHLIM NMLUaM U ApYrMM cyGbekTaM, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 APYron NPakTUKOM COXPaHAIT, UCMOMb3YHIOT 1 pa3BuBatoT
TPaAULUNOHHbIE 3HAHUS U BbIpaXKeHUs KynbTypbl. OH BbipaXkaeT NOHATUE, KOTOPOe OTNMYyaeTcs
OT «npaBa COGCTBEHHOCTMY («BrafeHUNA») Kak TaKOBOroO, MOCKONbKY «XpaHUTeNb» nepenaet
YyBCTBO OTBETCTBEHHOCTU, rapaHTupytoLiee, YTo TPaauLMOHHbIE 3HAHMS U BblpaXXeHUs
KynbTypbl UCMOMB3YOTCA TakuM 06pa3oM, YTO 9TO MCMONb30BaHWE YAOBNETBOPSET LLEHHOCTSAM
0BLWLMHBI 1 HOpMaM OBbLIYHOrO Npasa.

OObIYHbIW KOHTEKCT

«OBbIYHbIN KOHTEKCT» O3Ha4YaeT UCMNOoNb30BaHNE TPaAULMOHHBIX 3HAHUA UMK BblpaXKeHnn
KynbTypbl B COOTBETCTBMM C TaKOW NOBCEAHEBHOMW NPAKTMKOW OBLLMHBI, KakK, Hanpuvep,
0obblvHaga npogaka MECTHLIMW PEMECTNEHHUKAMW KOMUIN BblPaXXeHnn donbknopa B
MaTepuanbHoi dopme?.

O6bI4HOE npaBo 1 npoueaypbl

KOpuguuecknii cnosapb bnaka gaet cnegyioulee onpegeneHme obbIYHOMO Npaea: «npaso,
OCHOBbIBaloLLieeCsl Ha 0bbl4asaX, KOTOPbIE NPUHSATBLI B KAYECTBE 3aKOHHbIX TPeOoBaHWIA UK
o6sa3aTenbHbIX NpaBun NoBeaeHUS; NpakTka 1 BepOBaHMUS, KOTOPbIE CTOMb XXU3HEHHO
HeobXoanMbI 1 NPUCYLLM YaCTW COLManbHO-3KOHOMMUYECKOM CUCTEMBI, YTO K HUM OTHOCATCS Tak,
Kak ecnu 6bl OHKM GbINIM HopMamu npaeay. OOGbIYHOE MPaBOo TakKXke ONpPeaerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMbI 1 60ree KOHKPETHbIE HOPMbI UNW NpaBuna,
KOTOPblE COXPAHSIOTCA U NepefarnTcs B YCTHOM hOpMe U MPUMEHSIIOTCS YYpEeXaeHNSIMN B
pamKax OOLMHbI B Lensax BHYTPEHHEN pernameHTaLmm unm pykoBoaCcTBa BCEMU acrnekTamm
*n3HU»Z'. DOpPMbI, B KOTOPbIX BOMMOLLEHbI HOPMbI 0BLIYHOTO NpaBa, OTANYAKTCS APYr OT Apyra.
Hanpumep, 3akoHbl MOTyT ObiTb KOAUPULNPOBAHHLIMU, MUCbMEHHBIMW UM YCTHLIMU, YETKO
Bblpa)X€HHbIMW UITM UCNOSTHAEMbIMWU Ha OCHOBE TPagULMOHHOM NpakTuKN. ELe oguH BaXkHbIN
3NEMEHT 3aKN4aeTcs B TOM, AEACTBUTENBHO M 3TU 3aKOHbI MPU3HATCA «0nLManbHO»

2 TunoBble NONOXEHMS AN HAaUMOHamNbHbIX 3aKoHOOATENbCTB 00 OXpaHe BblpaxxeHun gosbKiopa oT

HEe3aKOHHOTrO UCMOMb30BaHWA U APYTMX HAHOCALWMX yiepb aencTeui, 1982 r., nyHkT 42 yactm ll.
lMpaBa Ha oxpaHy TPaAMLMOHHbBIX 3HAHWIA: MOCNEACTBUA NPUMEHEHUSI HOPM M MPaKTUKX 06bIYHOrO Npasa,
CeMuHap-npakTykym no Bonpocam nraHMpoBaHus Hay4HbIX uccriegosanui, Kycko, Mepy, 20-25 mas 2005 r.
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HaLMOHanbHbIMU CUCTEMaMM NpaBa CTpaHbl, B KOTOPOW HaxoauTcs o6LLUMHA, U/UNKn cBA3aHbI C
3TMMM cuctemamn. Peluatowmm gpakTopom B ONpeaeneHnm Toro, UMeT N HEKOTOpbIe
ob6blyan cTaTyc 3aKkoHa, ABMSETCH TO, CYMTAET NN X OOLLMHA opUANYECKN 06a3aTeNbHbIMN,
MW OHM NPOCTO OMUCLIBAIOT pearbHyo NPaKTUKY.

HopMmbl 06bI4HOIO NpaBa KacatTCsl MHOTMX acreKkToB »XU3HU 06LWmMH. OHM onpeaenstoT npasa u
06513aHHOCTM YNEHOB OOLLMHbLI B OTHOLLEHWUM BaXKHbIX aCMEKTOB UX XXWU3HW, KyNbTypbl U
MUPOBO33PEHUS: HOPMbI 0OLIYHOrO NpaBa MOryT KacaTbCsl UCMONb30BaHUS NPUPOAHbIX
pecypcoB 1 AOCTyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHWMN 3eMerlb, BOMPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN JyXOBHOWN XXM3HW; COXPaHEHUs KyNbTYpHOro Hacneams
M CUCTEM 3HAHUI, @ TaloKe MHOTUX APYrMx BONpocoB®. BbiCKasblBanoch MHEHUE, HTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HAa 00blYasAX KOPEHHBLIX HAPOAOB, KOTOPbIE NMPAKTUKYHOTCS
TPaAMLUMOHHBIMKU OBLLMHAMK, @ TaKkKe COMPSKEHHLIMWU C HUMWM MECTHbIMU CaHKLMSMK 3a
HapyLleHWe 3TUX HOpM. BOonbLUMHCTBO NpaBuIl, COCTaBMSAOLMX HOPMbI 0ObLIYHOTO NpaBa,
MUCbMEHHO He 3aMKCUPOBaHbI U He ABMAOTCA €AUHBIMU AN Pa3NUYHbIX STHUYECKUX Fpyn.
Pasnuuns mexagy HopMamu 06bI4HOMO NpaBa 3THUYECKMX FPYNM MOXHO OB bACHUTL TaKMMK
dakTopamu, Kak a3blK, 6rIM30CTb MECT NPOXMBAHUS, MPOUCXOXAEHWE, UCTOPUS, coLmarnbHas
CTPYKTypa 1 3koHOMMKa. OBbIYHOE NpaBo He CTaTUYHO, a AUHAaMUYHO, ero npasuna Bpemsi oT
BPEMEHN MEHSIIOTCS!, OTPaXKas M3MEHEHUS B COLIMANbHBIX U SKOHOMUYECKWX YCrIoBMaX™.,

B psine paboumnx gokymeHToB MKIP ynomuHaoTcs HopMbl 0GbIYHOMO Npasa 1 npoueaypsl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOIMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOV CUCTEMbI
OXpaHbl TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbBIX BbIPAXKEHWIN KyNbTypbl.

OO6bIYyHasA npakTuKa

OG6blyHas NpakTMka MOXeT BbITb onpeaeneHa kak 4esaTeNbHOCTb U BUAbl UCMONb30BaHMS,
KOTOpbIE€ PErynuUPYHOT 1 HaNpPaBnsT pasfMyHble acnekTbl XXn3Hu 0bwmHbl. OBbl4HasA NpakTuka
YKOpEHEHa B 00LMHE M NPOSIBNSAETCS B €€ XU3HeaenaTeNnbHOCTU. Ee Henb3s BOCNpUHUMMATL Kak
OTAENbHbIA KOANMPULMPOBAHHDBIN «3aKOH» Kak TakoBoin*’.

Basa aaHHbIX No cornaweHusM o 6MopasHoo6pa3nmn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbLIM Nofb30BaHMEM BbirogamMmm

basa gaHHbIx BOUC no CornaweHusam o 6uopasHoobpasnm, CBsA3aHHbIM C JOCTYMNOM U
COBMECTHbIM MONb30BaHNEM Bbirogamu, NpeacTaBnseT cobon 3EKTPOHHY OHNMAaNHOBYHO
KONMMEKLMIO «PYKOBOACTB MO KOHTPAKTHOW NMpaKTUKe, PyKOBOOSALLMX MPUHLUMUMOB MU TUMOBbLIX
NoNOXeHW B 061acTn HTENNEKTYanbHON COBCTBEHHOCTU A5 UCMONb30BaHMS B KOHTPAKTHbIX
cornawleHmnsx o OCTyne K reHeTUYeCKUM pecypcam U COBMECTHOM MOMb30BaHUN Bbirogamu, ¢
y4yeTom 0coboro xapakrepa n noTpebHOCTen pasnNUYHbIX 3anHTEPECOBAHHbLIX CTOPOH,
pa3nNYHbIX FTEHETUYECKMX PECYPCOB U pasnuyHbiX hopm nepenaydn B pasnmyHbiX cpepax
NONUTUKM B 0O6nacTu reHeTUYECKNX pecypcoa»“. B kayecTBe cpefcTBa co3gaHus noteHumana
OHa HanpaBsneHa Ha obecneyeHne NHPOPMaLMOHHBIX PECYpPCOB Ans TeX, KoMy TpebyeTca
MOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NpaKTUKKN B obnactu VIC, goctyna u COBMECTHOrO
NCNONb30BaHNA BbIrog, U reHeTUYECKUX PECYPCOB, a B KA4YECTBE aMNUpuYeckon 6asbl oHa

8 O6GbIYHOE NpaBo, TPAAMLMOHHBLIE 3HAHUS U UHTENNeKTyanbHast CoObCTBEHHOCTbL: aHanm3 Bonpocos (2013 r.),

http://www.wipo.int/export/sites/wwwitk/en/resources/pdf/overview_customary_law.pdf.

Mon Kypyk, «AdpurkaHckne HopMbl 06bIMHOTO NpaBa u oxpaHa conbknopa», Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,

25 April 1978, Gazette du Palais, 1978.2, p. 448.

OObI4YHOE NpPaBo, TPAAULMOHHbBIE 3HAHUS U MHTENNEKTyanbHas COOCTBEHHOCTL: aHanm3 Bonpocos (2013 r.),
http://www.wipo.int/export/sites/wwwitk/en/resources/pdf/overview_customary_law.pdf.

Cwm. gokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; oHnariHoBas 6a3a AaHHbIX AOCTYMHA Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html.
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npeaHasHavyeHa cogencresoBaTh pa3paboTke B BOVC pykoBogaLwmMX NPMHUMNOB NO JOCTYNY K
reHeTUYeCKM pecypcam 1 COBMECTHOMY MOMb30BaHMIO BbIroaammn2,

OepuBat

B nyHkTe (e) ctatbmn 2 Hazolicko2o npomokona peaynupogaHusi docmyna K 2eHemu4eckKum
pecypcam u co8MeCmMHO20 UCMOb308aHUSs Ha cripagednueoll U pagHol OCHOBE 8bI200 Om UX
npumeHeHusi Kk KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) npuBedeHo cnegytollee
onpegeneHve: «aepuBaT» O3HaA4YaeT eCTECTBEHHO BCTpeyatoLleecs bruoxmmmyeckoe
coeauHeHune, ABNsioLLeecs pe3ynbTaToM reHeTUYECKON 3KCnpeccumn nnm metabonmama
BMONOrMYECKUX UNN rEHETUYECKNX PECYPCOB, AaXe €CNN OH HE COLAEPXKUT

PYHKLMOHANbHbIX €QUHWL, HACNEACTBEHHOCTUNY.

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaea TEPMUH «NPOU3BOAHbBIE NPOM3BEAEHMA» OTHOCUTCS K NepeBodam,
agjanTtaumsim, My3blkanbHbIM apaHXXMpoBKaM 1 ApYruM nepeaenkam paHee CyLecTBOBaBLUMX
npounsBeAeHnn, KOTOPble B COOTBETCTBUUN C MYHKTOM 3 cTaTbh 2 bepHckol KoHeeHUuu 06
oxpaHe numepamypHbIx U Xy3oxxecmeeHHbIX rpouseedeHuti (1971 r.) oXpaHsIloTCA HapaBHE C
TakMMmu npousBefeHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLLeCTBOBaBLUNX
npousBeaeHnii. JTOT TEPMUH MHOTAA UCNONb3yeTcs B 6onee LWMPOKOM 3HaYeHUn 1
OoXBaTbIiBaeT KOMNUNALUN/COOPHNKM NPOMN3BEOEHNIA, OXPaHAEMbIX B COOTBETCTBMM C MYHKTOM 5
cratbu 2 KoHBeHUMK, (a Takke nyHKTOM 2 ctatbk 10 CoeanaweHusi BcemupHoU mopaosoli
opeaaHusayuu (BTO) no mopaosesim acriekmam ripas uHmersnnekmyarnsHol cobcmeeHHocmu
(1994 r.) (Cornawwenus TPUMC) u ctatben 5 [Jozosopa BOUC no asmopckomy ripasy (1996 r.)

(DAM)*.

B aTOM CMbICiE TEPMUH «MPOM3BOLHOE NPOM3BESEHNEY BKMNOYAET KOMMUAALNN OAHHBIX UK
WHbIX MaTepuraroB B MallMHOYNTAEMON U nHon bopme, nNpeacraensaowme codom no
noabopy 1 PacnonoXEHNI0 MaTepuaros pesynbTaT UHTEeNNeKTyarnbLHoOro TeopyecTesa’.
MponsseaeHus, npeacTaBnAoLLmne cobor KOMNUAALMIO NN COOPHUK, OXPaHSAIOTCS B
cooTBeTCcTBUM ¢ BepHckol KoHBeHUen Hapsaay ¢ NpoYMMM NPOM3BOAHbLIMI NPOU3BEAEHNAMU®.

JNInyHOE HEMMYLLEECTBEHHOE NPaBO aBTOpa MOXET OrpaHUYMBaTL NPaBo TPETbMX NL, Ha
co3faHune NpousBoaHoro npousseaeHus. Moatomy gaxe B criydae, ecrv rno AoroBopy Wnm
3aKOHY N1LO BrpaBe BHOCUTb U3MEHEHMSI B NPOVU3BEAEHME U UCMONb30BaTb €ro Ass
CO3[aH1s NPOVU3BOAHOIO NPOU3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBaTb BCAKOMY
M3BpaLLeHNIo NPon3BeaeHUs, COCOGHOMY HaHEeCTM yLepb penyTauum asTopa.

B HekoTopbIX OpUCONKLUAX onpeaeneHne nponsBoaHbIX NponsseaeHnn bbino nepepaboTtaHo
NPUMEHUTENBHO K TPAaAULMOHHBIM BbIPXXEHWUSIM KyNbTypbl. B cooTBeTCTBUM C TUXOOKEaHCKUM
peauoHarsibHbIM MUurnoebIM 3aKOHOM 06 oxpaHe mpaduyUOHHbIX 3HaHUU U rposierieHud
Kynemypsbi (2002 r.) 3TOT TepMUH 0603Ha4aeT Nobon pesynbTaT MHTENNEKTyanbHOro

52 CM. gokymeHT WIPO/GRTKF/IC/17/INF/11.

3 MyHkT 3 cTatbn 2 bepHckon KoHseHumun. «lNepeBoabl, agantauny, My3blKanbHble apaHXMpoBKU U Apyrue
nepeaenky nuTepaTypHOro Unu XygoXXeCTBEHHOIO NPOM3BEeAEHUS OXPAHSOTCS HAapaBHE C OPUrMHaNbHLIMN
nponssegeHusamu, 6e3 yuiepba npasam aBTopa OPUrMHaNbHOrO NPOM3BEAEHUSAY.

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0651acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"moccapwvii TEpMUHOB MO aBTOPCKOMY MpaBy U CMEXHbIM npasamy», BOUC.

MyHkT 5 cTatbn 2 BepHckor KoHBeHUmW, NyHKT 2 ctatbkh 10 Cornawenus TPUMC, ctatbs 6 [JoroBopa no
aBTOPCKOMY MpasBy.

Cwm. Cam PuketcoH n IxeriH C. TuH30ypr, MexxdyHapoOHOe asmopCKoe rpaso U CMEXHbIE rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 485.

34

35

36



WIPO/GRTKF/IC/36/INF/7
MNpunoxexHue, ctp. 12

TBOPYECTBA WUIN MHHOBALWIA, CO3aHHbI HA OCHOBE UMK 3@ CYET TPaAULMOHHbBIX 3HAHUIA UNnn
BbIPAXEHWIA KynbTypbl®'.

MocsAratenbcTBO

B cootBeTcTBMM CO cTaTben 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
Xy0oxxecmeeHHbIX rnpouseedeHull (1971 r.) TepMUH «nocaratenbcTBo» ob6o3HavaeT yuiepb
4YecTn unu penytauumn astopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE ABMSOTCA
haKTUYeCKM n3meHeHmemMm coO6CTBEHHO NPOU3BEAEHUSA NN BMeLwaTenbCTBOM B Hero. OH
obo3HavyaeT OENCTBME «B OTHOLLUEHNN» NPOMU3BEAEHUS. TepMUH «NoCAraTenbCTBO» Obin
pobaeneH B KoHBeHUMto Ha Bproccenbckon KoHdepeHLUMM NO NEPECMOTPY C LIENbl OXBaTUTb
Takoe UCnornb3oBaHMe Npou3BedeHns, KoTopoe HaHocuT yuepb asTopy. OH OTHOCUTCS K
CUTyaLWsiM, Koraa npousseaeHne coobLuaeTcs Takum o6pasoMm, YTO 3TO HAHOCUT Bpe[ aBTopy®.

PaCKprTbIe TpaANUNOHHbIE 3HAHUA

«PackpbITble TpagULNOHHbIE 3HAHNS» OTHOCATCA K «[TPaANLMNOHHBIM 3HAHUAM, KOTOpbIe
AOCTYMHbI NMLaM, He SBMSIOWMMCS YieHaMy KOPEHHON U MEeCTHOW OBLLMHbI, KOTopast
paccmaTpuBaeTcsl Kak ‘HocuTenb' [TpaanunoHHbIX 3HaHU]. Takue [TpaguMuMOHHbIE 3HAHUS]
MOryT BbITb JOCTYNHBIMW ANSA LUMPOKOKW NYGRMKKU, AOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX AOKYMEHTOB, IHTepHeTa 1 NpoYnx BUAOB TENEKOMMYHMKALIMA 1 3amnncu.
[TpagMuMOHHbIE 3HaHMS] MOTYT ObITb PacKpbITbl TPETLMM NULLAM UNN NULAM, HE SBIAIOLWMMCS
YfieHaMW KOPEHHbIX 1 MEeCTHbIX OOLUUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHUs], ¢
paspeLleHnst KOPEHHbIX N MECTHbIX OOLLMH unn 6e3 oHoro» ™.

B nokymeHTe « CnNMCOoK 1 KpaTkoe TEXHUYECKOE MOSICHEHNE PasfnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumnoHHble 3HaHusay (WIPO/GRTKF/IC/17/INF/9) npuBoantca gononHuTensHoe
06cyXaeHne packpbITbiX TPAAULMOHHBLIX 3HAHWUIA 1 HEPaCKPbITbIX TPAAULMOHHbIX 3HAHWA.

PackpbiTue

CornacHo topugmyeckomy crioBapto bnaka, «packpbiTve» 03HayaeT BbisiBIieHNe bakToB Unm
akT unu npouecc obHapogoBaHMsA TOro, YTO ObINO HEN3BECTHO paHee. B cdepe aBTOpCkoro
npaBa TEPMUH «PaCKPbITME» MOXET 03Ha4yaTb obecneyeHne Toro, YToOb! LUMPOoKas nybnvka
BNepBble Nony4yuna AocTyn K nponssegeHunto. epBas nybnukauusa npousBeaeHUs ABnseTcs
OAHOW — HO HE eANHCTBEHHON — U3 OOPM PaCKpbITUSA, NOCKOSbKY pacKpbITUE NPOM3BEAEHUN
MOXET TaKkKe NpoMCXoauTb NyTemM AENCTBUN, HE CBA3AHHbLIX C KOMMPOBAHWEM, Hanpumep nyTem
NyGRNNYHOrO NCMOMHEHUS 1 Nepeayun B acup no nposogam®. B cooTBETCTBUM C HOPMaMK
MeXayHapoa4HOro aBTOPCKOro npasa Npus3HaHue Takoro npaea He ABNseTcs ob6a3aTernbHbIM.

B bepHckol KoH8eHUUU 06 oxpaHe iumepamypHbIX U XyO0XeCme8eHHbIX npou3sedeHull

(1971 r.) roBopuTCst 06 UCNONB30BAHWUM NYBMYHO PACKPbIThIX MPOU3BEAEHUN B KOHTEKCTE
MCKMIOYEHWIA, MPU 3TOM aBTOP MMEET NPaBo PacKpbiTh OBLLECTBEHHOCTM CBOE npousseaeHne™.
B cooTBeTCTBUM C ONpeaeneHHbIMU HaUMOHarNbHbIMM 3aKOHaMK «NpaBo Ha pacKpbITUE»
ABNAETCS NIMYHBIM HEMMYLLLECTBEHHbBIM NPaBOM.

37 TuxookeaHcKMiA perMoHanbHbI TMNoBoK 3akoH oT 2002 r. 06 oxpaHe TpaaULMOHHBLIX 3HAaHUI 1 NPOSIBIEHNI

KynbTypbl, 4acTb |. 4.

Cam PuketcoH u xenH C. MH3bypr, MexdyHapoOHOEe agmopcKoe npaso U CMEXHbIe Npasa — 8 paMKkax U 3a
pamkamu bepHckol KonseHuyuu, Oxford, Vol. ., p.603.

ChMCOK 1 KpaTKoe TEXHUYECKOE MOSICHEHME PasNnNYHbIX POPM, B KOTOPbLIX MOXKHO HANTW TpaguUMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 npunoxeHus.

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa Y CMEXHbIX Npas,
agMUHMCTPaTUBHOE yrpaBneHne KoTopbiMu ocyulectensaet BONC, n Moccapvii TEpMUHOB NO aBTOPCKOMY
npaey U CMeXHbIM rnpasam», CTp. 282.

Ctatbu 10bis n 11. Cm. Takke Cam PukeTcoH u xenH C. MH30ypr, MexdyHapoOHoe asmopcKoe rnpaso u
CMeXXHble rfpasa — 8 paMkax u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 614.
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TpeGoBaHus 0 pacKpbITUM

PackpbITve SIBNSETCSA YacTbio NIOrMYeckoro 060CHOBaHNSA MAaTEeHTHOrO 3akoHoAaTenbeTBa ™.

B cootBeTcTBMM CcO cTaThen 5 [Joeogopa o nameHmHou koonepauuu (PCT) nateHTHOE
3aKOHOAAaTeNbCTBO HanaraeT Ha NaTEHTHbIX 3asiBUTenen obLlee 00s13aTENbCTBO «packpblieamsb
u3zobpemeHusi docmamoyHO SICHO U 0JIHO, YMobbl uzobpemeHue Moaso bbimeb
ocyuwecmerneHo crieyuanucmom 8 daHHoul obnacmu». OpgHako «TpeboBaHMe O pacKpbITUNY
ncnonb3yeTcsi B NocrneaHee Bpems B ka4ecTBe o0Lero TepMmHa NpUMeHNTENbHO K pedopmam,
KOTOPble NPON3OLLIM B NAaTEHTHOM 3aKOHOA4ATENbCTBE HA PermoHaribHOM UK HaLMOHaNbHOM
YPOBHE, U NpeasioKeHnaM 0 peddopMMPOBaHMN MEXAYHAPOLHOIO NAaTEHTHOro
3aKoHoAaTenbCTBa, KoTopble ByayT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asBUTENENn
06a3aTenbCTBO pacKkpbiBaTb HECKOMLKO KaTeropuin nHopMaumm, Kacatowencs TpagnuumoHHbIX
3HaHWU U/MNK reHEeTUYECKNX PECYPCOB, KOr4a OHN UCMOMb3YHTCA B pa3paboTke n3obpeteHus,
NPUTSI3aHNe Ha KOTOPOE COAEPXUTCS B MaTeHTe UMK 3asiBKe Ha NaTeHT™ .

B OTHOLLEHMM METOAOB PaCKPbITUSI, OTHOCSILLIMXCS K FTEHETUYECKUM pecypcam U TpaaULNOHHbLIM
3HaHWUAM, BbINN PACCMOTPEHbLI TPYU LLUMPOKMUE PYHKLINN:

- packpbITME NOObIX FTEHETUYECKMX PECYPCOB/TPAANLMOHHBIX 3HAHUI, AENCTBUTENBHO
MCNONb30BaHHbLIX B X04e Co3aaHunst n3obpeTeHns (onucaTenbHas pyHKUMS unu pyHKLmMs
NPO3paYyHOCTM, OTHOCALLMECS K CAMUM reHETUYECKMM pecypcam/TpagnuunMoHHbIM 3HAHUSM
N K NX B3aNMOCBSI3U C N300peTEHNEM);

- pacKpbiTUEe AENCTBUTENBbHOIO UCTOYHMKA FEHETUYECKNX PECYPCOB/TPaaNLMNOHHBIX
3HaHMN (PYHKLMSA PacKpbITUSI MPOUCXOXAEHNS, OTHOCSALLASACS K TOMY, rAe NosyYeHbl
reHeTUYeCKMe pecypchbl/TpagnUNOHHbBIE 3HAHUS) — 3TO MOXET KacaTbCs CTpaHbl
nponcxoxaeHns (pasbACHUTb, B COOTBETCTBUM C KAKOW HOpUCAMKLMEN Obin nonyyveH
McxogHbIN MaTepuan), unn 6onee KOHKPETHOrO MECTOHaxXoXAeHus (Hanpumep, Ans
rapaHTMmM TOro, YTo AOCTYN K FeHETUYECKUM pecypcamM BO3MOXKEH, YTO rapaHTUpyeT
BO3MOXXHOCTb MOBTOPEHMSA NN BOCNPOM3BEAEHMSA N300peTEeHNs); 1

- obecneyeHne o0ba3aTenbCTBa UMY AoKasaTenbCTBa NpeaBapuUTenbLHOro
nony4eHHoro cornacus (PyHKUUS cobnogeHnsl, OTHOCSLLAsCA K 3aKOHHOCTU AoCcTyna K
reHeTU4eckuM pecypcam/ TpaguLMOHHBIM 3HAHMSIM) — 3TO MOXET NOBMeYb 3a cobol
[oKa3blBaHNE TOro, YTO rEHETUYECKME PECYPChI/TPAANLMOHHBIE 3HAHUS, UCMONb30BaHHbIE
B M306peTeHMn, Bbiny NosyyYeHbl U UCMONb30BaHbl B COOTBETCTBMU C 3aKOHOAATENbCTBOM,
NPUMEHNMOM B CTpaHe NPOUCXOXAEHUS, UM B COOTBETCTBMU C YCIOBUSIMU NtoB0oro
creumnanbHOro cornalleHusi, B KOTOpOM OTMEYEeHOo npeaBapuTenbHoe 060CHOBaHHOE
cornacuve, Unu aokasbiBaHne Toro, YTo nogava 3asiBkM Ha naTeHT Obina ocylecTBneHa B
COOTBETCTBUM C NPeABapuUTeNbHLIM 060CHOBaHHLIM cornacuem™.

BbInu NpeanoXeHbl anbTepHaTUBHLIE MEXaHU3Mbl B OTHOLLEHUW TPeBOoBaHNIA O packpbiTun™.
Ewe ogHa mexayHapoaHas nHuumaTtmea B OTHOLLEHUN TpeboBaHMs O pacKpbiTUN —
npegnaraemas ctatbs 29bis CoanaweHusi BcemupHol mopaoeol opaaHu3auyuu (BTO) ro

42
43
44

Cwm. gokymeHT WO/GA/32/8, cTp. 32 NpunoxeHus.

B oTHOLWeHUN gononHuTensHoW nHgopmaummn cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus .
Cwm. TexHuueckoe ncenegosaHne BONC oTHocutensHO TpeboBaHMi No packpbITUIO MHGOpMaLuK,
OTHOCSALLENCS K reHETUYECKUM pecypcamM U TpaanUMOHHBIM 3HaHMAM, nyonvkaums BOUC Ne 786(E), ctp. 65.
B ntoHe 2017 r 6110 BbINyLweHo HoBoe uccnegosaHne BOUC no tpeboBaHmsiM, KacatoLwmMcs packpbITUs
naTeHTHOM UHopMauun, osarnaeneHHoe « OCHOBHbIE BOMPOChHI, CBsi3aHHbIE C pa3paboTkon TpeboBaHWMI K
packKpbITUO NAaTEHTHON MHAYOPMAaLIMM B OTHOLLEHUWN FEHETUYECKMUX PECYPCOB U TPAAULMOHHBLIX 3HAHUNY;
AocTynHo Ha: http://www.wipo.int/publications/en/details.jsp?id=4194.

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTVBHOE NpeanoxeHue).
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mop2o8bIM acriekmam rpae uHmersnekmyarnsHol cobcmeeHHocmu (1994 r.) (CornaweHus
TPUMMC), npegnoxeHHast ans obcykaeHnst psagom CTpaH46.

JoKkymeHTUpoBaHue

B Okcdopackom cnoBape aHrMMCKOro A3blka COAEPXUTCA criegytollee onpeaeneHmne
OOKYMEHTMPOBaHUA: HaKoMmneHune, knaccudurkaums n pacnpocTpaHeHne nHopmauuu;
cobpaHHbIV B Xo4e aToro matepuan. [JoKyMeHTMpOBaHMeE TPaaULMOHHbBIX 3HAHWUA MOXET
BKIIHOYATb UX 3anuCb, perncrpaumio, oTorpadnpoBaHne nnm BOCNponssegeHne Ha nieHke —
BCe TO, YTO COAEPXKUT B cebe aneMeHT PUKCUPOBaHUS TPaAULMOHHBIX 3HAHWUI Taknm o6pasom,
YTO OHM COXPaHATCHA N MOryT ObiTb AOCTYMNHLIMU AN APYIMX NNL C LENbIO UX NO3HAHWS.
[lokyMeHTMpoBaHMe OTNNYaeTcs OT TPaAULMOHHbBIX CNOCOBOB COXpaHEHU W nepefavv 3HaHWum
N TPAAMLMOHHBIX BblpaXXeHW KyrbTypbl B pamKax OBLLMHbI.

[lokymeHTMpoBaHne nmeeT ocoboe 3HaYeHne, NOCKONbKY HEPeaKo OHO SBNSieTCA CpeacTBOM, C
MOMOLLIbHO KOTOPOTO NOAM 3a NpedenaMy TPaauLUMOHHOIO Kpyra nosny4aroT AOCTyn K
TPaaVLMOHHBLIM 3HaHuaM?' . B nokymeHTe «CMMCOK M KpaTKoe TeXHUYECKOe MOsICHEHNe
pa3nnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPAAULMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gONorHUTENbHOE 00CYyXAEeHNE AOKYMEHTUPOBAHHbIX
TPaANLMOHHBIX 3HAHUI N HEOOKYMEHTUPOBAHHbBIX TPAANLMOHHBIX 3HAHWUNA.

OornxHasn OCMOTPUTEJNIbHOCTb

KOpugunyeckun cnosapb «Black’s Law Dictionary» naet onpegeneHve 4OmKHON
OCMOTPUTENBHOCTU Kak pa3yMHON OCMOTPUTENBHOCTU, OXXnaaemMon OT nuua, CTpeMsLerocs
BbIMOMHUTL NPaBoOBOE TpeboBaHME UM 0653aTenbCTBO, M OObIYHO NPOSIBSIEMOWN TAKUM JTULIOM.

CnpaBeanuBoe BO3HarpaxneHue

CnpaBegnueoe Bo3HarpaxaeHne o3HadaeT BOo3HarpaxaeHue, BbinnaynsaemMoe 3a
onpeaeneHHble 4eNCTBUS, KOTOPble OblnM OCYLLLECTBIEHbI B OTHOLLEHUN NPON3BEAEHUSA NN
06beKTa CMeXHbIX NpaB, B CYMME U Ha YCNOBKAX, COOTBETCTBYHOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYECKMe CTaHgapThl B Criyvae, ecnu Bnagenew
aBTOPCKOro npasa Unn CMEeXHbIX NpaB NpeaoCcTaBun paspeLleHne Ha oCcyLLecTBNEHNE 3TOro
Aencteus. Takoe Bo3HarpaxgeHue obbl4HO BbiNflauynmBaeTcs B Criyqasx, korga
NUMYLLLECTBEHHbIE MPaBa CBEAEHbI K NpaBy Ha Bo3HarpaxaeHue (1 B LLenoM NpUMEHSI0TCA Ha
OCHOBaHWN HeobpoBonbHOM NuueHaun)*®. [Jozosop BOMC no ucronHeHUsiM u ghoHo2pammam
(1996 r.) (ON®P) B nyHKTE 1 cTaTbkn 15 NnpegycmaTpumBaeT, UTO UCNOSTHUTENW U NPOM3BOAUTENN
doHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeAIMBOE BO3HarpaxaeHue 3a
NPsIMOE WU KOCBEHHOE MCMONb30BaHNe hoHorpamm, onybrnmkoBaHHbIX B KOMMEPYECKUX LIeNsiX,
Ana acompHOro BewaHnsa nnu noboro coobuleHnsa ans sceodlero ceeaeHnsi. Tem He MmeHee
cornacHo nyHkty 3 ctaTtbu 15 nob6asn Jorosapusaroiasca CTopoHa MOXET OrpaHNYnTb 3TO
npaBo U — NpK YCroBMK, YTO OHA caenaeT OoroBopKy k [JoroBopy — 0TKka3aTbCs OT ero
NPUMEHEHUS.

46 [okymeHT TN/C/W/52.

47 OT1y4eT 06 MHCTPYMEHTapWM MO YNPaBfeHN0 MEXaHN3MaMMN BIVNSHUS MHTENNEeKTyanbHON CO6CTBEHHOCTM Npu
OOKYMEHTUPOBAHNM TPaAMLUMOHHBIX 3HaHWI U reHeTnyecknx pecypcoB (WIPO/GRTKF/IC/5/5), cTp. 4
NPUNOXEHNS.

My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npaea M CMEXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBsneHue koTopbiMu ocyllectenseT BONC, n Mmoccapun TepMrMHOB NO aBTOPCKOMY
npaBy ¥ CMEXHbIM NpaBamy.

48
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UcknrovyeHus

TepMUH «UCKMOYEHNsI» YCTaHaBNMBaET OrpaHMYeHns Ha UCNONb30BaHNe NPoM3BEAEHNS,
OXpPaHAEMOro aBTOpCKMM npaBoMm. VICKnoyeHust B NepByto ovepenb KacakTcs 4eNCTBUA Mo
OTHOLLIEHUIO K OXpaHsSeMbIM 3rieMeHTaM. VIHOr4a NoHsATME «UCKII0YEHUSA» OXBaTbiBaeT
3aKoHoAaTerbHble pelleHns (Hanpumep, TeKCTbl 3aKOHOB UK cyAebHbIX pelleHuin), B
COOTBETCTBMM C KOTOPbIMM MOHOMONWS BragernbLa nepectaeT pacnpoCTPaHATLCA Ha
onpegeneHHble OpuUrMHanbHble NPOM3BEAEHWS, OOHAKO B LIENTIOM 3TO OTHOCUTCS K
onpegeneHnio Toro, Kakne BuAbl UCNOMNb30BaHMS OXPAHAEMbIX 3N1IeMEHTOB He TpebytoT HU
Bblj@auu pa3peLLeHuns, H1 BbinnaTbl Bo3HarpaxaeHus®. B BepHckoli KoHseHuuu 06 oxpaHe
siumepamypHbix U XyQoxecmeeHHbIX rpoudsedeHuli (1971 r.) npeaycMoTpeHO NpUMeHeHne
TpexcTyneH4YaTon NPOBEPKN AN onpegerieHnsa BO3MOXHOCTU paspeLleHnst UCKIIYEHUIA:

(i) ncknoyeHne MOXeT pacnpoCTPaHATLCA NULLIL HA onpeaereHHble ocobble cryyau;

(ii) ncknoYeHne He 4OMKHO NPOTUBOPEYMTL HOPMArbHOMY UCMNONb30BaHMIO NPON3BEAEHUS U
(iii) oslgo He AOMKHO yLeMnsiTb He0OOCHOBaHHLIM 06Pa30M 3aKOHHbIE MHTEpPEChI BNnagenbLeB
npas™.

BbipaxeHue pencreuem

«BblpakeHVsi 4eNCTBMEM» O3HaYaeT BbipaXeHns NOCPEACTBOM Tena Yenoseka'. OHu MoryT
BKIMOYaTb HApOAHbIE TaHLbl, ApamMaTypruo U XyoXeCTBEHHbIe (DOPMbl 06PSA0B U He
HY)XOal0TCA B BOMJIOLLIEHNM B MaTepuanbHon hopme, HanpumMep, B Xxopeorpaguyeckoi

52
3anucu™,

BbipaxeHus conbknopa

B Tunosbix nonoxeHusix BOUC-FOHECKO (1982 r.) «BblpaxeHus pornbknopa» o3HavarT
NPOM3BEAEHNS, COCTOSILLME UX XapaKTEPHbIX 3NIEMEHTOB TPaANLMOHHOIO KyrbTYPHOMO
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OBLWMHOW CTpaHbl NN OTAENbHBIMK €€
NpeacTaBUTENAMU, OTPaXKaOLWNX TPAAULNOHHBbIE XYOOXKECTBEHHbIE YasHUSA Takon OOLLMHbI, B
YaCTHOCTH:

(i)  ycTHble BblpaXeHusi, B YaCTHOCTU HApOAHblE CKa3aHUs, HapoaHasa No33nsa U 3aragku;
(i)  My3blKanbHble BbIpaXXeHUs1, B YACTHOCTN HAapOLHbIE MECHU U UHCTPYMEHTanbHasa My3blKa;
(i)  BbIpaXXeHWs1 AENCTBUEM, B YACTHOCTU HApPOAHbIE TaHUbl, ApaMaTyprus n
Xy[oXecTBeHHble (hopMbl 06psA0B, HE3ABMCMMO OT TOrO, BOMSOLLEHbI OHM B MaTepuanbHyto
dopMmy, UIn HeT; U

(iv) BblpaxeHusi B MaTepuansHoi dopme®.

B koHTekcTe MKIP TepMuHbI «TpaAULUMOHHBIE BbIPAXEHUS KYNbTYpPbI» N «BblpaXeHUs
donbKopay» ABMASTCA CUHOHUMUYHBIMU U B3AaUMO3aMEHAEMbIMU.

49 WccnepoBaHue «MCKOYEHNS M OrpaHUYeHnst B aBTOPCKOM MpaBe M CMEXHbIX NpaBax», NOLrOTOBNEHO

MNbepom CupuHennn, WCT-WPPT/IMP/1,1999 r., cTp. 2

MyHkT 2 cTaTeM 9.

TvnoBble NOMOXEHUSA AN HauMoHanbHbIX 3aKoHoAAaTeNbLCTB 06 OXpaHe BbipaXKeHu honbKiopa ot
HE3aKOHHOMO MCMOMb30BaHMSA U APYTNX HaHOCALWMX ywepb aencteun, 1982 r., nyHKT 37.

TvnoBble NONOXEHNSA ANS HaUMOHaNbHbIX 3aKOHOAAaTeNbCTB 00 OXpaHe BbipaXKeHu honbKiopa ot
HEe3aKOHHOrO UCMOMb30BaHNSA U APYTMX HAHOCALLMX yep® AeNCTBUIA, NyHKT 37.

TuvnoBble NOMOXEHUS AN HAUMOHANbHBLIX 3aKoHOAATENLCTB 06 OXpaHe BbipaXKeHU onbkiopa ot
HEe3aKOHHOrO UCMOMb30BaHWSA U APYIMX HAHOCALWMX yuiepb aencTeui, pasgen 2.
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CoxpaHeHue ex-situ

B oTHowWweHnn onpeaeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHeeHUuUU 0 6Uo102u4eCKOM
pasHoobpa3suu (1992 r.) «ex situ» MOXeT NOHUMATLCS KakK «KOMMOHEHTbI BMONOrMyeckoro
pa3HOObpa3ns BHE X ECTECTBEHHbLIX MECT OOMTaHUNAY.

Ho6pocoBecTHas NpakTuka

BblpaxxeHue «gobpocoBecTHas NpakTuka» UCnonb3yeTcsi B OnpeaeneHHbIX NOMoXeHMsaX
GepHckol KoHeeHyuu 06 oxpaHe numepamypHbix U Xy00oxecmeeHHbIx rpoudgedeHud (1971 r.)
B OTHOLLEHWUWN UCKIMIOYEHUIA N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 cTatbu 10,
KacarLuncs LMTUPOBaHUS, a Takke NyHKT 2 ctatbn 10, kacatowminca ceBobogHoro
MCNONb30BaHMSA NPON3BEAEHUI B 06beme, onpaBgaHHOM NOCTaBEHHOW LIENbLO, B Ka4eCcTBe
nnncTpauun yuebHoro xapakrepa). [ns onpeaeneHns Toro, kakasi NpakTuka MoXeT
cunTaTbes «40bpPOCOBECTHOMY, CneayeT NPUHATL BO BHUMAHWE KPUTEPUM TPEXCTYNEeHYaTon
nposepkun™.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHoz2o dozosopa [MpodoeoribcmeeHHOU U CerlbCKOX035UCMEEHHOU
opeaaHusayuu (PAQ) o eeHemu4ecKux pecypcax pacmeHull 0ns rpoussodcmea
rnpodoeosibcmeusi U 8e0eHUsT ceribCKo20 X03slicmea NPU3HaeTCa «TOT OFPOMHbIN BKMaa,
KOTOPbI BHOCAT 1 ByayT Bnpeab BHOCUTb B COXPaHEHNE N pa3BUTUE reHETUYECKNX PECYPCOB
pacTeHWI, KOTOPblE COCTaBNAT OCHOBY 4S5 NPOM3BOACTBA NPOAOBONLCTBUS U
CENbCKOX03ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE N KOPEHHbIEe 0BLLMHBI U hepmepbl
BCEX PErMOHOB MMNpa, 0COBEHHO LEHTPOB MPOMCXOXAEHUS U pa3HOOOpasns KynbTyp».

Cratba 9.2 onpegenseT «npasa hepmepoB» crnegyowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KAacalLMNXCS TEHETUYECKNX PECYPCOB pacTeHWI 4Nsi NPON3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CenbCkoro xo3ancTea; (b) npaBo Ha paBHOMpPaBHOE yyacTue B
pacnpeaeneHumn Bblrog, nony4aemMbix OT UCNOSb30BaHNS FTEHETUYECKNX PECYPCOB pacTeHU
ANS NPON3BOACTBA NPOAOBOSILCTBMA U BEAEHMS CENbCKOro X03ANCTBA; U (C) NpaBo Ha ydacTune
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaHEHMEM U
YCTOMYMBBLIM MCMOSb30BaHNEM rEHETUYECKMX PECYPCOB pacTeHMI Ans NpoM3BOACTBa
NpoaOBONbCTBUA N BEAEHUS CENbCKOro X03ancTeay». B ctatbe 2 MexdyHapodHo20 Kodekca
rniosedeHus NpodoeoribcmeeHHOU U cefibeckoxo3sticmeeHHoU opaaHusauuu (PAO) npu cbope u
nepedaye 3apodbiwesol nina3Mbl pacmeHul 3TOT TEPMUH ONpeaensaeTcs crneayowmm
o6pasom: «npaBa, BbiITEKAIOLLME U3 NPOLLIIOro, HacTosLwero n dyayuwlero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTABEHNE FEHETUYECKMX PECYPCOB PacTEHUN,
0COOEHHO B LIEHTpax NpoucxoxaeHnst / pasHoobpasus. OTu nNpaBa npuHagnexaT
MexayHapoaHOMy CcoobLLECTBY, BbICTYNatoLEMY B KA4eCTBE JOBEPUTENBHOrO yNpaBnaoLwero
B MHTepecax HbIHELHWX 1 ByayLmnX NOKONeHnn hepmepos, B Liensx obecrnedyeHuns nonHom
BbIroAbl AN epMepoB 1 NOSOEPXKKN MPOLOIPKEHNSA NX B3HOCOB, a Takke A0CTUXKEHUST OOLLMNX
uenen MexayHapogHoro npoekta ®AO No reHeTUYeCKUM pecypcam pacTeHUNy.

dukcauus

CornacHo topugnyeckomMy crnosapto bnaka, doukcaumen senseTca npouecc nnu pesynstat
3anncu aBTOPCKOro NpousBeaeHns B ocsazaemon popme. Pukcauunsa nponsseaeHns nnm
ob6beKkTa CMeXHbIM NpaB B MaTepuanbHon oopmMe (B TOM Yucne XpaHeHue B NaMsTu
SMNEeKTPOHHOro YCTPOWCTBA (KOMMbOoTEPA)), OMKHaA NPOM3BOAMTLCS B AOCTATOMHO CTabunbHOM
dopme 1 Takum obpas3om, 4ToBbl Ha OCHOBE 3TOro NpousBedeHue NN 0OBEKT CMEXHbIX NpaB

> My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npaea M CMEXHbIX Npas,

afMVHUCTpaTMBHOE ynpaBsreHue KoTopbiMu ocyllecTansiet BOUC, n Moccapuin TepMUHOB NO aBTOPCKOMY
npaey 1 CMeXHbIM rnpasam», cTp. 289.
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MOXeT 6bITb BOCMIPUHAT, BOCMIPOM3BEAEH Ui coobLieH Jo Bceoblero ceeaerns™. dukcaums
B MaTepuvanbHon bopme He Bcerga SBnseTcs HeobXoaUMbIM YCIIOBMEM OXPaHOCMOCOBHOCTY,
ogHako bepHckasi KoHseHuusi 06 oxpaHe numepamypHbIX U XyQ0xXeCcmeeHHbIX rpou3eedeHul
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHaNbHbIM 3aKOHOAATENbLCTBOM B 0611aCT aBTOPCKOrO
npasa uKkcaLus MOXeT BbiTb NpeanncaHa B KavyecTse Takoro ycrnosus™. dukcaums B
maTepuanbHou hopMe TPaANLMOHHBIX BbIPAXEHWUI KyNbTYpbl MOXET CO3[aTb HOBbIE NpaBa
WHTEeNNeKTyanbHOM COBCTBEHHOCTUN Ha Takyto huKcaLmio, U 3TK nNpaea MoryT ObITb
HEenocpeACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHbBIX BblPaXXEHUI KynbTypbl —
Takasi cTpaTervsi NCnonb3oBanachk Ans OXpaHbl APEBHEro HackarnbHOro NckyccTsa®’ .
Bbicka3biBanocb MHEHNE, YTO U3-3a UCMONb30BaHUS TEPMMNHA KBbIPAXKEHNE» MOXET
BO3HUKHYTb BrevaTtneHue, 6yaTto Anst oOXpaHbl TPAOULMOHHBIX BbIpaXXEHUIN KyNbTypbl
cylectyeT Tpe6oBaHMe no ux pukcauumn,

dPonbKnop

B cooTBeTcTBUM C OnpefeneHem, cogepxawmmcs B PekomeHO0ayuu o coxpaHeHuu
mpaduyuoHHoU Kyribmypsbl U ¢posbkiopa (1989 r.) OpraHusaumm O6begmHeHHbIX Hauun no
BOnpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (unu TpaguumoHHas v
HapogHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaAMUUSAX KYNbTYPHOTO
coobLuecTBa TBOPEHWI, BbIPAXEHHbIX rPYMNMnon Unv MHAMBUAYyMamMu 1 NpU3HaHHbIX B Ka4ecTBe
OTPaXeHnst YasiHU coobLLecTBa, ero KynbTypHOW U coumanbHOW CaMOBbITHOCTY;
onbKnopHble 06pasupbl U LEHHOCTN NepeaarTcs YCTHO, NyTEM MMUTALMK U APYrMMU
cnocobamn. Ero doopmbl BKIHOYAKOT, B YACTHOCTU, A3bIK, NUTEpaTypy, My3blKy, TaHLbl, UTpbI,
mucpornoruto, obpsiabl, 06bl4an, pemecna, apxXMTekTypy 1 Apyrme Buabl XyJ40XXeCTBEHHOrO
TBOpYECTBaA».

lMepBble NOMNbITKN AKCMANLUTHOIO YpEeryrimpoBaHmsa BONPOCOB MCMOMb30BaHUSA TBOPEHUI
donbknopa Gy NPeanpUHATLI B pamMKax 3akoHOB 06 aBTOPCKOM MpaBe HECKOMbKUX CTpaH
(TyHuca B 1967 r., Bonusum B 1968 r. (NMLWb B OTHOLLEHUN MYy3blKarbHOro donbkropa), Ymnm B
1970 r., Mapokko B 1970 r., Amknpa B 1973 r., CeHerana B 1973 r., KeHun B 1975 r., Manu B
1977 r., bBypyHaun B 1978 r., Kot-a’MByape B 1978 r., 'BuHee B 1980 r., a Takke B TUNoBom
3akoHe TyHuca 06 aBTOPCKOM NpaBe And pasBuBaloLmnXca cTpaH B 1976 r.) u mexagyHapoaHoM
porosope (pa3paboTtaHHbiv B barrn B 1977 r. Tekct KoHBeHUmn 06 AdppukaHckom
pernoHanbHOM opraHn3aumn nHTennekTyanbHom cobctBeHHOCTH, aanee «KoHseHuna APOUCy).
Bo Bcex aTux TekcTax npomnsseaeHnsa oornbkropa pacCcMaTpmBalOTCs Kak YacTb KyrbTYpPHOro
Hacnegusa Haumm («TpaguLMOHHOIO Hacneams», «KyrnbTYPHOro Hacneansay;

B Yunu — «obLLECTBEHHOrO OCTOSIHUS KyNbTYpbI», MCNOMb30BaHME KOTOPOro TpebyeT nnaThl).
TeM He MeHee, MOXHO NO-pasHOMY MOHMMATb 3Ha4YeHNe TeEpMUHA «DONBKIOP», B KOTOPOM OH
ynotpebnseTcsa B 3TUX TekcTax. BaHbiM aBTOPCKO-NpaBOBbLIM 3/1IEMEHTOM, O6LNM ANd
NpVBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMu (Kpome
Turioeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXUTCA onpeneneHnst), ABNaeTcs To, YTo
donbknop A4ormKeH 6bITb CO34aH aBTOpaMU, YUbs JIMYHOCTL HEM3BECTHA, HO KOTOpPbIE
NPeAnonOXNTENBHO ABNSIOTCS UK ABASNUCH rpaxgaHamu ctpaHbl. B Konsernyuu APOUC
YyNOMMHAIOTCA TBOPEHNSA «OOLIUHY, @ He aBTOPOB, YTO pasrpaHnyYMBaeT TBOpeHUs honbknopa
OT Npou3BeAEHNI, OXPaHAEMbIX TPaAULMOHHBIM aBTOPCKUM nNpaBoM. B Turosom 3akoHe
TyHuca onpeaeneHve gornbknopa AaHo C UCMNOonb3oBaHUEM 0H60NX 3TUX anbTepHaTUBHbIX
BO3MOXHOCTEN U paccMaTpuBaeT OSbKIIOp Kak TBOPEHNS «aBTOPOB, KOTOPbIE

s My6nukauuns BOUC «PykoBoacteo BOUC no goroBopam B 06nacTv aBTOPCKOro npaea v CMEXHbIX Npas,

afMVHUCTPAaTMBHOE YyNpaBreHne KoTopbiMu ocyulecTansetr BOUC, n Moccapuii TEpMUHOB MO aBTOPCKOMY
npaey 1 CMeXHbIM npasam», cTp. 290.

[yHKT 2 cTaTbun 2°

Teppu AHke, «HecaHKUMOHMPOBaHHOE BOCNPON3BEAEHNE HAacKarnbHOro UCKYCCTBa»: TemaTuyeckue
uccreaoBaHust B 06racTv UHTENNEKTyanbHON COGCTBEHHOCTY M TPAOULIMOHHbBIX BblpaXeHui KynbTypbl, BOVC,
2003 .

Otuet cemHaguaton ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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NPeAnoNOXNTENBHO ABMSIOTCS rpaXgaHamm COOTBETCTBYHOLLEN CTPaHbl, UM 3THUYECKNX
obwmH». B cootBeTcTBUM ¢ 3akOHOM Mapokko, hoNnbKNop OXBaTbiBAET «BCE
HeonybnnkoBaHHbIE NPOU3BEAEHMS TAKOro poaa», Npu aToM 3akoHbl Armknpa u TyHuca He
OrpaHNYMBalOT OXBaT MNOHATUS «ONBKIIOP» HeonybnMkoBaHHbLIMU Npou3BedeHnsiMi. B 3akoHe
CeHerana npucyTCTBYEeT YETKOE NOHMMaHNe NOHATUS PONbKIopa, Ky4a OTHOCATCS Kak
nuTepaTypHble, Tak N Xy4oXecTBeHHble nponsBeneHnsi. B KoHsernuyuu APOUC n Tunosom
3aKkoHe TyHuca NpeaycMOTPEHO, YTO hONbKIOP BKIHOYAET M Hay4Hble paboTbl. BonblumMHCTBO
M3 yKa3aHHbIX 3aKOHOB NPU3HAIOT «NPou3BeAeHUs MO MOTMBaM (PONbKIIOpa» B Ka4ecTBe
OTAENbHOW KaTeropmm nponsBeaeHuin, Ansa MCnofib30BaHNst KOTOPbIX B KOMMEPYECKMX LIeNsaxX
TpebyeTcst ogobpeHme KOMNeTeHTHOro opraHa®.

PopmanbHOCTb

KOpugudeckuin cnosapb bnaka onpegensdeTt hopmanbHOCTb Kak AeNCTBUE, B HAaCTHOCTU B
yCTaHOBIEHHON hopMe 1nn B COOTBETCTBUM C 0ObIMHO NpoLefypon, KOTOPoe AOMKHO ObiTb
OCYLLECTBIIEHO AN JOCTUXKEHUST ONpedeneHHoro NpaBoBoro pesynbtata. B koHTekcTe
aBTOPCKOro npaea TEPMUH «opManbHOCTbL» 0603Ha4YaeT npoueaypHoe unm
agMuHUCTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBeaoMneHnst oo
aBTOPCKOM MpaBe, NpeaocTaBeHns KON unn pernctpawumm, Kotopoe AoMKHO BbiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5 NpUobpeTeHnss aBTOPCKOro npasa Unm CMeXHbIX Npas,
NONb30BAHUS VMU UMM UX OCYLLLEECTBNEHMS (BKIOYas o6ecneyeHHOCTb NpaBoBoii caHkLmein)®.
B cooTBeTcTBUN C BepHckol KoHeseHyuel 06 oxpaHe numepamypHbIX U XyO00KeCm8eHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BcemupHoli mopeosoli opearHusayuu (BTO) no
mop2o8bIM acriekmam rpas uHmersnekmyasnbHou cobecmeeHHocmu (1994 r.) (CornaweHnem
TPUMC), Jozosopom BONC o asmopckomy nipasy n [Joecosopom BOUC ro ucrnonHeHUsm u
poHo2pamMmam NoNb3oBaHME NpaBaMn U UX OCYLLIECTBIIEHNE HE CBA3aHbl C BbIMOSTHEHNEM
kakux 6bl TO HU 6bIMo hopmanbHocTen®:.

FeHeTn4yecknn martepuman

B cootBeTcTBMM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH
«reHeTU4eCcKMn Matepuany o3HavaeT «tbon maTepman pacTUTENbHOrO, XXUBOTHOTO,
MUKPOBHOIO 1 MHOrO NMPOUCXOXAEHUS, coaepKaLmii yHKLMOHAmNbHbIE €AMHULIbI
HacneacTBeHHOCTU». Kpome Toro, BbiCKkasblBarochb NPEATIOXKEHNE O TOM, YTOObI TEPMUH
«FeHeTMYeCKUn maTepuan» NoHMMarncs «kak Matepuan u3 Kakoro 6bl To HY BbIno
B1ONOrM4eckoro UCTOYHMKA, B KOTOPOM €A4MHULIbI HACNEACTBEHHOCTM OKa3bIBAOT BIIUSHUE UMK
BbIMOSHSIOT PYHKLMN» >,

FeHeTU4YecKkne pecypchbl
B cootBeTcTBMM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH

«FEHETUYECKNE PECYPChI» 03HAYAET «reHeTUYECKUA MaTepuarn, NpeacTaBnaoLLImMn
haKkTUYeCKyo UM NOTEHLMANBbHYIO LLEHHOCTbY.

%9 TvnoBble NOMOXEHUS AN HAUMOHabHbIX 3aKOHOAaTeNbCTB 06 OXpaHe BbipaykeHuin orbKiopa oT

HEe3aKOHHOrO UCMOMb30BaHNSA U APYTMX HAHOCALWMX yuiep® aencTeui, 1982 r., YacTb |, NyHKTbI 5-7.
My6nukauuns BOUC «PykoBoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npasa v CMEXHbIX Mpas,
afMVHUCTpaTMBHOE ynpaBsreHue KoTopbiMu ocyllecTanset BOUC, n noccapuin TepMUHOB NO aBTOPCKOMY
npasy 1 CMeXHbIM npasam»’ cTp.290.

MyHkT 2 cTatbn 5 BepHckon KoHseHumu, nyHKT 1 ctatbn 9 Cornawenua TPUNC, nyHkT 10 ctaTtbun 25
Horosopa BOUC no aBTopckomy npasy v ctatbs 20 [lorosopa BOVC no ncnonHeHusam n dooHorpammam.
Cwm. PykoBoacteo BOVC no goroBopam no aBToOpCKOMY MpaBy U CMEXHbIM NpaBaM, aAMUHUCTPaTUBHOE
ynpaBrieHve koTopbiMu ocyectenaetT BOUC, n Mnoccapuin TEpMMHOB, OTHOCSLLIMXCA K aBTOPCKOMY MpaBy U
CMEeXHbIM npasam’ cTp 291.

JokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuums reHeTudeckux pecypcos B KoHBeHUun o Gruonornyeckom
pa3Hoo6pasun 1 ee B3aUMOCBSI3b C PYHKLMOHAMbHBLIM MEXAYHapOAHbIM PEXUMOM AOCTYMa U COBMECTHOIO
nonb30BaHUA Bbirogamu), cTp. 8.
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B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmesa o pexume docmyrna K 2eHemMuU4eCcKUM
pecypcam (1996 r.) gaeTcsa WMPOKOe onpeaeneHne «reHeTUYECKNX pecypcoBy: «BECb
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 MHOPMAaLUIO, UMEIOLLIYIO
peanbHYy0 U NOTEHLMarnbHY LLEHHOCTbY.

B moccapuu MNpogoBonbCTBEHHOM 1 CEMbCKOX03SMCTBEHHOM opraHm3aumm (PAO) no
pbIOONOBCTBY 3TOT TEPMUMH ONpPeAENAeTCs Kak «3apopblleBas nnasma pacTeHum, XKXUBOTHbIX
NN Jpyrux opraHM3MoB, cogepkalliasi nofiesHble CUMBOSIbI, UMetoL e OeNCTBUTENbHOE U
noTeHumnanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax aTo CymmMa BCeX reHeTUYECKNX
KOMOMHaLMI, NONYyYEHHbIX B MPOLECCE 3BOMOLMNY.

B apyrnx npaBoBbIX JOKYMEHTaX MPW CChIfIke Ha reHeTUYecKMe pecypcbl UCMONb3yTCA
pasnuyHble TEPMUHbI:

B cmambe 2 MexdyHapodHoz20 docosopa PAQ o pacmumersibHbIX 2eHEMUYECKUX PECYPCaXx,
ucnonb3yembix 0715 npouseodcmea rnpodo8obCmMaeus U 8e0eHUs1 CeflbCKo20 Xo3saticmea

(2001 2.) «pacmumerbHble 2eHemu4YecKue pecypchl» 03Haqarom «1obol mamepuar
pacmumeribHO20 MPOUCXOXOeHUS, 8KITro4asi perpolyKmueHbIl U ee2emamugHbil nocadoyHbil
mamepuari, codepxauwull pyHKUUOHAalIbHbIE e0UHULbI HaciedCmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 kodekca nosedeHus Onsi cbopa u nepedayu 3apodbiwiesol
nna3mbl pacmeHuli @AO (1993 a.) pacmumeribHble 2eHEeMUYECKUE PeCypChbl Orpedensromcs
Kak «pernpodyKkmugHbIl unu ee2emamueHbil nocalo4HbIl Mamepuasl pacmeHul.

B nyHkme 1(a) cmambu 2 MexdyHapodHo20 npoekma ®AQO o pacmumeribHbIM U
eeHemuyeckum pecypcam (1983 r.) aTOT TepPMUH onpeaenseTcs Kak «penpoayKTUBHbIA Un
BereTaTMBHbIN NOCAA0YHbIN MaTepuan cneayowmx KaTeropun pacTeHUn: i) UCNoNb3yemble
KynbTMBMPYEMbIe BUAbl (COpTa) 1 BHOBb pa3paboTaHHble BUAbI; ii) yCcTapeBlume copTa;

iil) NpUMUTUBHBLIE copTa (MECTHbIe copTa); V) AWKME U COPHAKOBbIE BUAbI, Metowmne 6nmskoe
POACTBO C KyNbTUBMPOBaHHLIMM BUAAMKN; U V) creumanbHble reHeTudeckne onapbl (BKoyas
3NIUTHbIE POHAbI N OENCTBYIOLLME NNHUWN CENEKLMOHEPOB U MyTaHThbI)». MexayHapoaHbIn
NPOEKT HE COAEPXUT CCbINOK Ha «(PYHKLUNOHAmNbHbIE €ANHULbI HACIEe4CTBEHHOCTUY.

Hacnepue (KopeHHbIX HapoAaoB)

TepMunH «Hacneame KOpeHHbIX HAPOAOB» (M NPOYMX HAPOOOB) UMK «KYNbTYpHOE Hacnegue
KOPEHHbIX HapOAOB» B LLENIOM OTHOCUTCS K TOMY, YTO OonucbiBaeTcs B [Ipoekme npuHyunos u
PyKO8OAAUWUX yKa3aHUl o oxpaHe Hacredusi KOpeHHbIX Hapodoes (2000 r.), paspaboTaHHOM
MNMpencenatenem-goknagymMkomM NogkoMmccmm nNo NOOLLPEHUIO U 3aLLMTe npaB YeroBeka
r-xomn Qpukon-Npan fasc. B nyHkTax 12, 13 1 14 PykoBoaawmx ykasaHun cogepxaTcs
onpegenexHuns.

MyHKT 12 rnacuT: «Hacnegue KopeHHbIX Hapoa0B HOCUT KOSMEKTUBHbLIA XapaKkTep N COCTOUT U3
BCEX 0OBbEKTOB, AOCTONPUMEYATENbHbIX MECT U 3HAHWUA, B TOM YMCIE SA3bIKOB, OCHOBHbIE
CBOWMCTBA UMK UCMOSb30BaHNE KOTOPLIX NepeaaeTcs 13 NOKONEHNs B NMOKOMNIEHNE U KOTOPbIE
paccMaTpuBaloTCs Kak HepaspbliBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM NnMbo ero
TeppuTopren TpaanunoHHOIo NpMpoOSoNoNnb3oBaHns. Hacnegue KOpeHHbIX HApPOOOoB TaKkKe
BKMoYaeT 00beKTbI, AOCTONPUMEYaTeNbHbIE MECTa, 3HaHUS, a Takke nuTepaTypHble unm
XyOOXECTBEHHbIE NPOU3BEAEHNS 3TUX HAPOAO0B, KOTOPbIE MOTYT OblTb CO34aHbl NN BHOBb
oGHapyxeHbl B 6yayuiem Ha ocHoBe X Hacneausa». yHKT 13 rmacut: «Hacnegme KOpeHHbIX
HapOAOB BKITOYAET BCE ABMXKUMbIE KYNbTYPHbIE LLEHHOCTU, KOTOPble onpeaeneHbl B
cooTtBeTcTBYOWMX KOHBeHUnAX KOHECKO; Bce Buabl NMTepaTypHbIX MU XyA0XKXECTBEHHbIX
npounsBedeHnn, TakUX Kak My3blka, TaHLbl, MECHU, LLlepeEMOHUN, CUMBOSbI 1 3HAKMU,
noBecTBOBaTeNbHbIE N MO3TUYECKNE NPOU3BEAEHNS, a Takke BCe (DOPMbI JOKYMEHTUPOBAHMS,
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npuHagnexawime KopeHHbIM HapoaaMm Ui BbINOMNHEHHbIE UMK, BCE BUAbI HAYYHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEOULIMHCKNX, SKONOTMYECKUX 3HAHWUIA U 3HAHWI,
CBsA3aHHbIX ¢ BuopasHoobpa3snem, BKYas MHHOBALMU HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapcTBeHHble CpeacTea U MegukamMeHTbl 1 BUAbl UCNONb30BaHUS driopbl U dhayHbl;
HeABWKMMbIe KyNbTypHblE LLEHHOCTU, TaKmMe Kak CBSILLEHHblE MecTa KyNnbTypHOro, MpUpogHOro u
NCTOPUYECKOrO 3Ha4YeHUS U MecTa 3axopoHeHUny. [MyHKT 14 rnacut: «kaxgblil aieMeHT
Hacneansa KopeHHbIX HAPO4OB MMeeT BnagernbLes, KOTOPbIMU MOTYT SBMATLCA HApo, B LerioMm,
oTaenbHasi ceMbs UNK KnaH, obbeanHeHne nnun obwmHa, NMBo oTaenbHbIE NUUA, KOTOpble
npownu cneunansHoe obyvyeHne unnm nHMLMaumio Ans Toro, YTobbl BbICTyNaTb B Ka4ecTBe
Takoro poga xpaHutenen. Bnagenbubl Hacrnegnsa AOMKHbI ONpPeaenaTbCs B COOTBETCTBUM C
06bl4asiMm, 3aKOHaMM 1 NPaKTUKOM CaMMUX KOPEHHbIX HapogoB». B uensx HacToawmx
PykoBogsaLmMx yKkazaHUN «KynbTypHOE Hacregme KOpeHHbIX HApOAOB» O3HaYaeT Bce 0ObeKTh,
CO3[aHHble, BOMNSOLLEHHbIE U NPON3BEAEHHbIE KaK B MaTepuarnbHOW, Tak N B HemaTepuanbHOn
dopMe, KOTOPbIE COCTOAT U3 XapaKTEPHbIX ANIEMEHTOB KyNbTYpbl KOPEHHOIO HApPoAa U KOTopble
pa3pabaTbIBalOTCA U COXPaAHAOTCS 3TUM Hapo4oM Nnbo oTAeNbHbIMM €ro NpeacTaBUTENAMMU,
ecnv NpousBefeHne oTpaxaeT TPaaNLMOHHbIE BbIpaXeHus 3Toro Hapoga B obnactu
nuTepaTypbl, XyA40KeCTBEHHOro TBOPYECTBA U Haykn. Takue co3gaHHble, BOMNSOLWEHHbIE U
npou3BedeHHble 06bEeKTbI BKMOYAOT NPakTUKy, BOCNPOU3BEAEHNE, BbipaXeHWe, a TakkKe
WHCTPYMEHTbI, 06BEKTLI, apTedakTbl, JOCTONpMMeYaTenbHble MecTa U CBA3aHHbIE C HUMM
KynbTYpHble NPOCTPaHCTBA, KOTOPbIE NPU3HaHbI KOPEHHBIMWU HAapOA4aMU N OTAENbHBIMU UX
npencTtaBMTENSMN Kak YacTb UX KynbTypHOro Hacneausi. OHKM Takke BKNOYaT 3HaHWS,
BO3HMKalOLLME B pesyrbTaTe UHTENNEeKTyanbHOM U MHTYUTUBHOW AeATENBHOCTU B
TPagVLMOHHOM KOHTEKCTe, B TOM YMCE HOY-Xay, HaBblKM, UHHOBaLUK, NPaKTUKa U NO3HaHUS,
COCTaBAOLMNE YaCTb CUCTEM TPAAULMNOHHBIX 3HAHWUI, a Takke 3HaHWS, BOMNSTOLLEHHbIE B
TPaAULMOHHBIX YKNadax >XM3HU KOPEHHOro Hapoda unm cogepxalumecs B KogmduMpoBaHHbIX
cucTemMax 3HaHuK, KOTopble NepeaarnTcsa U3 NokorneHus B nokonexHve. KynbTypHoe Hacneawue,
nepegaBaemMoe 13 NoOKONeHMs B NOKONeHMEe, NOCTOSHHO BOCCO34aeTCa KOPEHHbIMWM Hapod4amu B
KayecTBe peakuun Ha M3MEHEHWs, Npoun3oLleLmne B UX cpeae, 1 B3aMMoCBA3N C NPUpoaon u
COBCTBEHHOW NCTOpPUEN, YTO (POPMUPYET Y HUX OLLyLLIEHMe CaMOBbITHOCTU 1
npeemMcTBeHHOCTM®?,

Hocutenb

B topuanyeckom crioBape Briaka TepMUH «HOCUTENb» ONpeaensieTcs Kak «muo, KoTopoe
ABMSAETCH PUANYECKUM BraaenbLeM 060pOTHOrO JOKYMEHTa 1 KOTOpoe MMEET NpaBo
Mony4YnTb No Hemy nnatex». BOWC ncnonbayeT 3TOT TEPMUH ANs 0603Ha4YeHus Bcex N,
KOTOpbIE CO3AatoT, Cry>aT UCTOYHUKOM, Pa3BUBAIOT U COXPaHSAOT TpaaULMOHHbIE 3HAaHUS B
TPaAMUMOHHOM cpeae U KoHTeKkcTe. KopeHHble 06LLMHbI, HapOAbl M HaLUK SABMSAOTCS
HOCUTENAMW TPAAULMOHHBIX 3HAHWUIA, OAHAKO HE BCE HOCUTENM TPaAULIMOHHbLIX 3HAHWIA
SBNATCA KKOPEHHLIMM»®. B 3TOM KOHTEKCTE «TPaANLIMOHHLIE 3HAHMA» O3HAYAKOT KakK
TPaAMUMOHHBIE 3HAHUSI B Y3KOM CMbICE, Tak U TpaauLMOHHbIE BbIPaXXEHWUS KYNbTYpbl.

Kak ykasaHo B JOKyMeHTe, o3arnaBneHHOM « Cnncok 1 KpaTkoe TEXHUYECKOe NOSICHEHNE
pa3nnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPAAULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaANUMOHHbIE 3HaHWS], Kak NpaBurio, CO34atTCs KONNEKTUBHO
n/unn paccMmaTpmBalOTCA Kak NpuHagnexalime KonneKkTMBHO KOPEHHOW UM MECTHON OBLLnHE

&3 «HopmMoTBOpYeCcTBO: NPUOPUTETHBLIE HaNpaBeHus: GyayLen HopMoTBopYeckol AesTensHocTn. OB30p

npoeKTa NPMHLMMNOB U PYKOBOASALLMX YKa3aHWA N0 OXpaHe Hacneaust KOPeHHbIX HapoAoB», Pabounin JOKYMEHT,
npeacTaBneHHbIi Moso Mokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nioHs 2006 r.

Cwm. OtyeT BOUC 0 Muccusx Mo yCTaHOBMEHMIO (DaKTOB, KacatoLLMXCsl UHTENIEKTYanbHON COGCTBEHHOCTY 1
TpaaMUMOHHBIX 3HaHUI (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasiHUA HoCcUTenen TpaanLMOHHbIX
3HaHWI B 06N1acTv MHTENneKTyanbHOn cCO6CTBEHHOCTUY, CTP. 26.
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WNK rpynnam nuu, B coctaBe Takowm obLwmHbl. [...] HecmoTpsa Ha aTo, OTAeNbHbIN YreH OO MHBI,
HanpuUmep LenuTenb U depMep, MOXeT ABMATLCA HOCUTENEM ONpeaeneHHbIX 3HaHN» .,

KopeHHble 1 MeCTHbIe OOLUUHDI

TepMUH «KOPEHHbBIE N MECTHbIE OBLLMHbBI» ABMAETCS NPEAMETOM LUMPOKOrO OOCYKAEHNS U
nccnegoBaHns. YHMBepCarnbHOro, CTaH4apTHOro onpeaeneHns TepMUHa «KOPEHHbIE U
MECTHble OOLUHbBI» HEe cyllecTByeT. IOTOT TEPMUH MUCnonb3yeTca B KoH8eHUUU O
buonoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaensieT, uyto «Kaxgas
HoroBapusatowasica CTOpoHa, HAaCKOIbKO 3TO BO3MOXXHO U LienecoobpasHo:

(j) B cOOTBETCTBUM CO CBOMM HaUMOHamNbHbIM 3aKOHOA4ATENLCTBOM OobecneynBaeT yBaXxeHue,
COXpaHeHne 1 nogaepxaHne 3HaHUIN, HOBOBBEAEHWI U NMPAKTUKM KOPEHHBIX N MECTHbIX OBLLMH,
OTpaXarLLMX TPAANLMOHHbIA 06pas XXM3HW, KOTOPbIE MMEIOT 3HAaYEHNE ANsi COXPaHEHUS 1
YCTOMYMBOro UCNONb30BaHNst Bruonormyeckoro pasHoobpasumsi, cnocobeTByeT nx 6onee
LUMPOKOMY NMPUMEHEHMIO C OA0OPEHNSA 1 NPU y4aCcTUM HOCUTENEN TakUX 3HAHWUN, HOBOBBEOEHWI
M NPaKTUKK, a Takke NooLpsAeT COBMECTHOE NOMb30BaHNE Ha CNPaBEANIMBOM OCHOBE BbIrO4aMM,
BblTEKAKOLMMM U3 MPUMEHEHUS TaKUX 3HAHWUIA, HOBOBBEAEHMWI W NMPAKTUKK; ...». TOT XKe cambli
TEPMUH Ucnonb3yeTcs B Ha2olckoMm npomokore peaynupogaHusi 0ocmyrna K 2eHemu4ecKum
pecypcam U cO8MECMHO20 UCMOb308aHUs Ha cripagedniueoli U pasHoOU OCHO8e 8bi200 om Ux
npumeHeHus1 Kk KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.).

B KoneeHuuu o buonoaudeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OOLMHBI» MCNONb3yeTCsA NPU NPU3HaAHUN OOLLMH, KOTOPbIE MMEIOT AABHIOK CBSI3b C 3EMISAMU U
BOJAMM, Ha KOTOPbIX OHW MPOXMUBAIOT UMM KOTOPLIMM NOMb3yoTcsa»®. MecTHble 0BLMHLI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONTOrMYECKOro panoHa, Ybe CyLLEeCTBOBaHNE
MOSTHOCTBIO UMM YaCTUYHO HAMPSMY 3aBUCUT OT B1Mopa3HOOOpasns parioHa 1 TOBAPOB M yCNyr
9KOCUCTEMbI M KOTOpOE B pe3dynbTaTe 3TOM 3aBUCUMOCTU pa3paboTano unu npuobpeno
TPaaULMOHHbIE 3HAHWS, BKIoYas hepmepoB, pbIOONOBOB, CKOTOBOAOB, 0OMTaTENel Necos u

ap.»®.

OTOT TepMuH Takke ucnonesyetca B MexdyHapodHom dozosope [1podoeosibcmeeHHoU U
cenbckoxossticmeeHHoU opaaHusauuu (DAO) o eeHemu4yeckux pecypcax pacmeHul s
rpou3sodcmea rpodo8oribcmeusi U 8e0eHUs1 CeslbCKo20 xo3stcmea. [yHKT 1 ctaTbn 5
onpegenseT, uto «Kaxaas [oroapumsatowasca CTOpoHa ... B YaCTHOCTU, B HaANexawmnx
cnyyasx: ... (d) cogencteyeT coxpaHeHuIo in-situ AMKUX OpPM KyNbTYPHbIX PacTeHUI U ANKUX
pacTeHui Ans Npon3BoACTBa NPOLAOBOMNBLCTBUSA, B TOM YMCNE B OXPaHAEMbIX parioHax nyTem
noadepXku, cpeam Npoyero, yCUIIMn KOPEHHbIX N MECTHbIX OOLLMH...». TepMUH «MeCTHbIE 1
KOpeHHbIe OOLLMHBI» Ucnonb3yeTca B NyHKkTe 1 ctatbn 9: «[doroBapueatowmecss CTOPOHBbI
NPU3HaKT TOT OFPOMHbIV BKNagd, KOTOPbIA BHOCAT U OyayT Bnpeab BHOCUTb B COXPaHEHWE 1
pa3BUTNE FrEHETUYECKNX PECYPCOB PacTEHW, KOTOPbIE COCTaBNAOT OCHOBY 41151 NPOM3BOACTBA
NPOAOBONBLCTBUSA U CENbCKOXO3ANCTBEHHOM NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE
OOLWLMHBI M hepMepbl BCEX PETMOHOB MUPaA...». TEPMUH «MECTHbIE OOLLUHbI» UCNOMb3YeTCs B
nyHkTe 1 ctaten 5: «Kaxgas Jorosapusatowwascs CTOpoHa, B YaCTHOCTU, B Hagnexawmx
cny4vasx: (C) okasblBaeT COAENCTBME UIN NOAOEPXKKY YyCUIMAM (PepPMEPOB U MECTHbIX OBLLMH,
HanpaBneHHbIM Ha pauMoHanbHOE UCMNOMb30BaHNE N COXPAHEHME B XO3SIMCTBaX UX
pacTUTENbHbIX FEHETUYECKMX PECYPCOB Af1si NPON3BOACTBA NPOAOBONBLCTBUSA N BEOEHUS
CENbCKOro X03AnCTBaA. .. ».

65 Cnncok un KpaTKoe TeXHU4YeCKoe NodacHeHne pas3nnyHbIX CbOpM, B KOTOPbIX MOXXHO HanTn TpaaAUUNOHHLbIE

3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.

MoHsaTHe «mecTHble 0bwuHbIY, CnpaBoyHas nybnukaums, nogrotosneHHas CekpeTtapuatom MNocTOAHHOTO
dopyma no Bonpocam KOpeHHbIX HapofoBs Ans CeMmHapa aKCnepToB N0 PasyKPYNHEHWIO 4aHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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B apyrux ropuanyeckmx 4OKyMeHTax NCNonb3yTcs Apyrne TePMUHbL: TEPMUH «KMECTHas Unm
TpaguumnoHHas obLunHay ncnonbayetcst B CeakornmyHOCKOM rpomokosie 0b oxpaHe
mpaduuyuUoOHHbIX 3HaHUU U ebipaxeHul ¢hosnbkiopa (2010 r.) AdpprkaHCKoW permoHanbHoOm
opraHu3auummn nHtennekryansHon cobcteseHHocTn (APOUC). MyHKT 1 cTtaThn 2 onpepenser,
4YTO «0bWUHa», ecsiu 3mo 10380715ieM KOHMeKCcm, gKrtodaem 8 cebst Mecmsyro unu
mpaduyUOHHYH OBLUUHY>.

B ctatbe 1 peweHuss Ne 391 AHdckozao coobuwecmea o pexume docmyrna K 2eHemu4eckum
pecypcam (1996 r.) TEpMUH «KOPEHHOE, adbpO-aMepPUKaAHCKOE UM MEeCTHOE COObLLIECTBO»
onpegensieTcs kak «rpynna nogen, Ybu coumanbHble, KynbTypHbIE U SKOHOMUYECKME YCIOBUS
OTIMYAIOT €€ OT APYrnX CEeKTOPOB HaLUMOHarbHOW OOLLUHbI, KOTOpas pernameHTMpyeTcs
MOSTHOCTLIO NN YaCTMYHO ee COOCTBEHHbIMM 00bIYasMuM Unu Tpagnuumnsammn, Nnbo cneumanbHbIM
3aKoHOAAaTEeNbLCTBOM, U KOTOpasi HE3aBMCKMMO OT ee NPaBOBOro cTaTyca CoOXpaHsieT CBOU
COBCTBEHHbIE CoLManbHble, 3KOHOMUYECKME, KYNbTYPHbIE N NOMUTUYECKNE UHCTUTYTbI, MO0 KX
YyacTb».

B ctatbe 7.1l BpemeHHOro 3akoHogatensHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLimHa» onpeaensieTcs Kak «rpynna noaen, BKoYas NoTOMKOB Y1EHOB
o6WwuH Knnomoby, otTnuyatrowasica CBOMMU KynbTYPHbIMW YCITOBUSIMI, KOTOpasi TPaaULMOHHO
OpraHn3oBaHa Ha NPOTSPKEHUN NocrneaoBaTeNbHbIX MOKONEHUI U UMEET CBOM COOCTBEHHbIE
o6bl4aun, coxpaHsasa CBOM COLManbHO-3KOHOMUYECKNE NHCTUTYThIY.

MUCKOHHbIe 3HaHuA

NCKOHHBIMWN 3HAHUSIMUK SIBMNSIFOTCSI 3HAHWS, HOCUTENSIMU U NONb30BaTENAMU KOTOPbIX SIBMNSIHOTCS
«KOPEHHbIe» OOLLMHbI, HAPOAbI U HAaLMKN. B Takol TpakTOBKE «MCKOHHbIE 3HAHUSI» O3HaYaloT
TPaAMUMOHHbIE 3HAHUSI KOPEHHbLIX HApoAoB. TakuM 06pa3oM, UCKOHHbIE 3HAHMS BXOAST B
KaTeropuio TPaAMLMNOHHBIX 3HAHMI, NPY 3TOM TPAAMLMOHHbIE 3HaHWUSI He 0bsI3aTeNnbHO
SBMSOTCA MCKOHHbIMU. OfHaKo 3TOT TEPMUH TakKe UCNonb3yeTcs Ans 0603HaYeHUs 3HaHWI,
KOTOpble camu Mo ceGe ABNSATCA «MCKOHHbIMWY. B Takoii TpakTOBKE TEPMUHBI
«TPaAULIMOHHBIE 3HAHMA» N KUCKOHHbIE 3HAaHUA» MOTYT BLICTYNaThb Kak B3aumosameHsiemble®®.

KOpeHHble HapoAbl

TepMUH «KOpeHHbIe Hapoadbl» ABNAETCA NPEAMETOM LUMPOKOro 06CYXAEHMS U UCCTNEA0BaHUS.
YHMBepcanbHoro, CTaH4apTHOrO OnNpeAeneHns 3Toro TepMUHa He CyLLlecTByeT.

Leknapauusi OpearHusauuu ObbeduHeHHbIXx Hayuli o npasax KopeHHbIX Hapodos 2007 r.
Npu3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOGOAHBLIMU OT KyNbTYPHOWN
ANCKPYMUHALMN U CTPEMUTBLCS COAENCTBOBATbL B3AUMHOMY YBaXKEHWUIO Y FAPMOHUYHBLIM
OTHOLLEHUSAM MeXAy KOPEHHbIMU Hapodamu n rocygapcteamn. OgHaKo B HEM OTCYTCTBYET
onpegeneHne «KOPEHHbIX HApPOA0BY.

OnuncaHue NoHATUSA «KopeHHble» B MccnegoBaHum npobnembl ANCKPUMUHALMA B OTHOLLEHWM
KOPEHHOro HaceneHusl, NoAroToOBNIEHHOM creLManbHbIM AoKNnag4nukomM r-Hom Xoce MapTuHecom
Ko6o, paccmaTprBaeTcst MHOrMMU KOPEHHBIMW HapoAaMu U NX NpeacTaBUTENbCKUMM
opraHu3auMsmMun B Ka4ecTBe npuemnemoro pabodero onpeaenexust. B gaHHom Viccnenosarum
KOPEHHble O6GLLMHbI, HAPOAbI U HALMM NOHMMAKTCSH Kak «Te, KOTOpble, MMest NCTOPUYECKYHO
NpeemMcTBEHHOCTb C 06LecTBamMun, KOTOpPbIE pa3BMBanMCb Ha UX TEPPUTOPUSIX A0 Nepuoaa

68 CM. OT4eT BOUC 0 MUCCUSIX MO YCTaHOBIIEHMIO (haKTOB, KacatoLWMXC UHTENNEKTYanbHON COGCTBEHHOCTU U

TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI « Hyxxabl 1 YastHusa HocuTenenm TpaauLMOHHbIX
3HaHWI B 06NacT! MHTENNEeKTyanbHON cobCTBEHHOCTMY, CTp. 23. CM. Takke CnMCOK 1 KpaTKoe TeXHUYecKoe
NOSICHEHUE Pa3NUYHbIX POPM, B KOTOPbIX MOXHO HanTW TpaauumMoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHus.
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3aBOEBaAHUS U KONOHU3aLMMK, CHYMTAIOT ce6s OTNNYHBIMM OT APYrUX CEKTOPOB 06LLEeCTB, KOTOpbIe
B HacTosILLLee BpeMsi FOCMOACTBYIOT B 3TUX CTpaHax Unmn nx Yactax. OHWM cCOCTaBNsoT B
HacTosiLLiee BPeMs He JOMUHMPYIOLLME CeKTOpbl O6LLECTBa U NOSHbI PELUMMOCTU COXPaHNATb,
pa3BuBaTb U NepegaBaTtb OyayLLMM NOKOMEHUSIM CBOW UCKOHHbLIE TEPPUTOPUM 1 CBOIO
3THMYECKYI0 CaMOBbITHOCTb B KAYECTBE OCHOBbI NS MPOAOIMKEHUS CBOErO CYLLECTBOBAHUS KakK
HapoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KYIbTYPHBIMU OCOGEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMWY.

Cratbs 1 KoHBeHumn MOT 0 KOpeHHbIX Hapodax U Hapogax, BeayLmnx nriemeHHomn obpas
XU3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUUs pacnpocTpaHseTcs:

«(a) Ha HapoAabl, BegyLlume NnemMeHHon obpas Xn3Hu B HE3aBUCKMMbIX CTpaHaXx,
coumnanbHble, KynbTYPHbIE N 3KOHOMUYECKME YCITOBUSA KOTOPbIX OTMYAIOT UX OT APYrnX
rpynn HaunoHanbHOro coobLiecTBa u NOMOXEHME KOTOPbIX PErynmpyeTcsa NOMHOCTLIO NN
YaCTUYHO UX COBCTBEHHLIMM 00bIYaAMM UNKN TPAAULUSMU, UMK creLmanbHbIM
3aKOHO4ATENbCTBOM;

(b) Ha Hapoabl B HE3aBMCUMbIX CTPaHaX, KOTOpble PacCMaTPUBAIOTCA KaK KOPEHHbIe
BBWZY TOrO, YTO OHU SIBNSIOTCA MOTOMKAMM TeX, KTO Hacensn cTpaHy unm
reorpaduyeckyto o6nacTb, 4aCTblo KOTOPOIA ABMSIETCSA AaHHast CTpaHa, B Nepuos ee
3aBOeBaHMSA UNW KOMOHW3ALMW MU B NepUO, YCTAHOBMEHUS CYLLECTBYIOLLNX
rOCyAapCTBEHHbIX FPaHWLL, N KOTOPbIE, HE3aBUCKMO OT X MPABOBOrO MOSIOXEHUS,
COXPaHSIIOT HEKOTOPbIE UMM BCE CBOM COLManbHble, SKOHOMUYECKME, KyNbTypHbIE U1
NONUTUYECKNE UHCTUTYTI»®.

B Cnincke cokpaulenunin n rmoccapumn tTepmuHoB lNporpammel OOH no okpyxatowen cpeae
(FOHEI) copepxmnTca crnegytowiee onpeaeneHme «KOpeHHOro Hapoaa/Hapo4oBy:
«YHuMBeEpCcanbHOro, CTaHa4apTHOrO onpeAeneHns 3Toro TepMmHa He cywecTteyeT. OBbl4HO
CUYNTaETCH, YTO STOT TEPMUH BKIHOHAET YNEHOB KyNbTYPHBLIX rPYMn U NX MOTOMKOB, KOTOPbIE
MMEKT UCTOPUYECKYHO MPEEMCTBEHHOCTb WUIK CBSI3b C ONPEAENieHHbIM PETMOHOM MITN YacTAMU
pernoHa, KoTopble HacensT UK paHee Hacensanu 3ToT PErvMoH 40 ero nocneayLlen
KONOHM3auun nnmn 3axeaTta NMbo Hapaay ¢ APYrMMKn KynbTypHLIMU FPyNnamMmn B Xoae
hOpMMPOBaHUS HALMOHANBHOIrO rocy4apcTBa, NMMbo NPOXMBaNM He3aBMCMMO U Bbinn No
GonbLuel YacTu N30NMPOBaHbI OT BIINSIHUS YTBEPXKAAEMOrO HaLMOHaNbHbIM rocy4apcTBOM
PYKOBOACTBA, Y KOTOPbIE B 3TUX YCIOBUSAX COXPaHUIK, NO MEHbLLEN Mepe YaCTUYHO, CBOU
cneunduryeckmne A3biKOBbIE, KyNbTYPHbIE N COLMarnbHble/OpraHn3aLMoHHble 0COBEHHOCTU 1 3a
CYET 3TOr0 COXPaHAT HEKOTOPYH 0O60COBNEHHOCTb OT OKPYKAOLLErO HAacenNeHus n
AOMUHMPYIOLLEN KyNbTypbl HALWOHANbHOrO rocyaapcTBa. TepMuH Takke BKNHOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApoAaMm, U Te, KOTOPbIX APYrMe rpynmnbl NpU3HaT
TakoBbIMU» .

BceMupHbI 6aHK nCnonb3yeT TEPMUH «KOPEHHbIE HAPOAbI» B LUMPOKOM CMbICNe ANs
0603HavYeHNs oTAenNbHbIX rPYNM, KOTOPble B TOW U MHOW CTENEeHW OTBEYaloT crneayoLwmnm
XapakTepucTuKam:

(i) camomaeHTUdUKaUMa B Ka4eCTBE YreHOB 0COBON KOPEHHOW KynbTYPHOW rpynnbl U
NPU3HaHWe oCTanbHbIMWU UX NPUHAAEXHOCTU K 3TON rpynne;

(i)  3aBMCUMOCTbL rpynnbl OT apeana obuTaHnsa ¢ YeTKUMK reorpaduyeckumm
XapakTepucTMKamMmn UM UCKOHHOW TePPUTOPMU B PanoHe OCYLLIECTBIEHWSA NPOEKTa, a

69 Cratba 1 KonBeHuun MOT Ne169 o KopeHHbIX Hapodax U Hapoaax, BeAyLUMX NreMeHHo 06pas X1U3HU B

He3aBMCUMbIX CTPaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://wedocs.unep.org/handle/20.500.11822/7569.
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TaKkKe OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanoM obuTaHus u
TeppuTopuen;

(iii)  HanMume KynNbTYPHbLIX, 9KOHOMUYECKMX UMM NONUTUYECKUX UHCTUTYTOB, OCHOBAHHbIX
Ha 0bblYasix N OTNNYAIOLLMXCA OT COOTBETCTBYIOLLUX MHCTUTYTOB AOMUHMPYOLLErO
obLyecTBa 1 KynbTypbl; U

(iv) Hanuumne cobCTBEHHOrO s3blKa, KOTOPbIN HEPEAKO OTNNYaeTca OT ouLnanbHOro
A3blka JAHHOW CTPaHbl UMK pervoHa’™.

Monntmka MOCP B oTHOWeEHMM paboThbl C KOPEHHBIMU HapoAamu, paspaboTaHHas
MexayHapodHbiM hOHOOM CENbCKOX03ANCTBEHHOrO pa3sutus (MPCP), rmacur, 4To «B
COOTBETCTBUN C MEXOYHApPO4HOM npa|<Tv||<017|72 N B Lensax Hactoswen nonutukn, MOCP byget
ncnonb3oBaTtb paboyee onpeneneHne KOpeHHbIX HapoaoB, OCHOBAHHOE Ha CreayoLmX
KpUTEPUAX:

- 6onee paHHee No BpEMEHMW 3aceneHne 1 UCTonb3oBaHWe onpeaeneHHon
TepputTopuu;

- A06POBONbHOE YBEKOBEYMBAHME KYTbTYPHbLIX 0COGEHHOCTEN, KOTOpblE MOTYT
BKINOYATb TaKne acnekTbl, Kak s3blK, coLpanbHasi opraHu3auus, penurus n 4yxoBHble
LIEHHOCTW, PEXMMbI NPON3BOACTBA, 3aKOHbI M MHCTUTYTHI;

- CaMOI/ILI,eHTI/ICbVIKaLl,VIFI, a TakKxXe npusHaHue apyrumMmm rpynnamm mnm
rocygapCrtBeHHbIMU OpraHamMmun B Ka4ecCcTtBe oTAenbLHOM 06LLI,HOCTI/I niogen; n

- OMbIT CYLLLECTBOBAHUS B YCIOBUSIX NopaboLleHnsi, MapruHanuaaunm, MMweHus
COBCTBEHHOCT, M3OMSALMM UM OUCKPUMUHALMNY .

B paspabotanHou MNporpammont OOH no okpyxatowen cpege (FOHENM) Monutuke B OTHOLWEHUN
paboThbl C KOPEHHLIMW HapoAaMu’* rOBOPUTCSA O TOM, YTO: «...(a) KOPEHHbIe Hapodbl, Kak
NpaBuo, NPOXMBaKT HA MCKOHHOW TEPPUTOPMM C YETKMMM reorpadonyeckumm
XapakTepucTukamm (MnNn CoOXpaHsaoT 3aBUCUMOCTb OT Hee); (b) Ha cBoern TeppuTopun 06bIYHO
COXPaHAT 0cobble KynbTypHbIE, 3KOHOMUYECKME UNN NONNTUYECKNE MHCTUTYTbI; (C) 0BbIMHO
CTPEMSTCS K COXPAHEHMIO KyNbTYPHbIX, reorpadnyeckmx n MHCTUTYLMOHANbHbLIX 0COGEHHOCTEN,
a He K NosIHOM accuMunaummn B HauMoHanbsHoM obuectse; 1 (d) oTHOCAT cebsi K KOPEHHbIM
Hapogam Wi Hapogam, Be4yLUM NIEMEHHOM 06pas XU3HW».

HecmoTps Ha Hannume OBLLIMX XapaKTepUCTUK, HE CYLLLECTBYET eMHOro 06LLenpu3HaHHOro
onpefeneHns KOPeHHbIX HapoaoB, KOTOPOe OTpasuno Obl Bce pa3Hoobpasne 3TUX HapoaoB.
Kak npaBuno, B ka4ecTBe OCHOBOMOAratoLLEero Kputepus Ans onpeaeneHnst Toro, SBNSTCS N
T€ UMK NHbIE TPYNMbl KOPEHHBIMY N BeAYLUMMU NeMeHHO 0bpas X13HKU, paccMaTpuBaeTcs

" Cwm. OnepaunoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbin 6aHk, 2005 r.; [1KOH XEeHPUKCEH:

OcHoBHble NpuHumMnbl peanusaummn KonseHumn MOT Ne 169, 2008 r.

[daHHasa cHocka siBnsieTcsa YacTblo onpeaenenusi] KonseHums MexayHapoaHou opraHm3aumm Tpyaa o
KOPEHHbIX HapoJax U Hapoaax, BeayLumnx nnemMmeHHon obpas xum3Hu B He3aBMCUMbIX cTpaHax, 1989 r. (Ne 169),
Oeknapauns OOH o npaax kopeHHbIx Hapogos 2007 r., Pykosoaswme npuHumnnel FTOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX Hapoaos, 2008 r., MocTosHHbIN dhopym OOH no Bonpocam KOpeHHbIX HAapoaoB (npwu
SkoHomuyeckom n CoumnansHom CoBeTe), MexyupexaeHyeckas rpynna noaaep Xk No BONpocam KOPEHHbIX
Hapogos v Nnan gericteun OOH ans BToporo MexxayHapoaHOro AecaTuneTnst KOPeHHbIX HapodoB Mypa
(cM. npunoxenue ). Te xe kpuTepum UcnonbaytoTcst PAO B € MOMUTHKE B OTHOLLEHUM KOPEHHBIX HAPOLIOB 1
HapoaoB, BeAyLMX MreMeHHon 0b6pas X13Hu (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857¢/i1857e00.pdf.

MmeeTtca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

MmeeTtca Ha: http://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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NX caMoVAEeHTUdMKALMS B KAYECTBE KOPEHHOrO Hapo4a Uy Hapoaa, BeayLLero nieMeHHom
06pa3 XM3HUW, Hapsay C TakMMK OPYrMMU XapakTepucTukamMm, Kak si3blk U reorpaduyeckoe
NONOXeHNe N CocpesoToYEHME.

B 3akoHe lNepy Ne 27811 «O BBEOESHUMN pEXMMA OXPaHbl KOMNEKTUBHBLIX 3HAaHWUI KOPEHHbIX
HapoJoB, NOMyYEHHbIX MOCPEACTBOM UCMONb30BaHWA BUONOrMYEeCcKnx pecypcoB» OT 24 nions
2002 r. «kopeHHble Hapoabl» onpeaensalTca Kak «abopureHbl, obnagatoLme npasamu,
KOTOpble CyLLiecTBOBanNu! 4o obpasoBaHUs NepyaHCKOro rocygapcraa, COXpaHSoLLMe CBOO
COBCTBEHHYIO KyNbTypy, 3aHUMAaIOLLME KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLLme cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B AOOPOBOBLHON U30MALUM UNU TE, C KOTOPbIMU He
YCTaHOBJEHbI KOHTAKTbI, @ TaKKe CeNnbCKMe N KOPEeHHbIe OOLWNHbBI. TePMUH KKOPEHHbIE»
OXBaTbIBAET M MOXET ObITb NCMOMb30BaH B KAYECTBE CUHOHMMA CITOB «abopUreHHbIeY,
«TPaAVLMOHHBIE», KATHUYECKMEY, «NPEAKOBbLIEY», KMCKOHHbIE» UKW APYror dopMbl NOAO0OHbIX
CnoBy.

Ewe ogHMM TEpMUHOM SIBNISIETCS TEPMUH «abopureHHble». Okcdopackmii crnoeapb
onpegensieT TepMuH «abopureHHble» kak (1) «[...] 100u, pacmeHus u XUBOMHbIE:
obumarowue unu cywecmsyrowue Ha 3emsie ¢ OpesHelluX 8peMeH; CmMpo20 UCKOHHbIe,
KopeHHbley, (2) «[...] Hacensewue cmpaHy unu 3aHumasuiue ee 0o rpuxoda esporielicKux
KOJIOHUCMO8 U meX, K020 OHU ripusesiu ¢ cobol»; (3) npuHadnexauwue abopuzseHam unu
camMoMy paHHeMy U38eCcmHOMY HacesflieHuo meppumopuu; u (4) «[...] umetowue omHoweHue K
abopuzeHam Ascmparnuu usnu ux sisbikam, 11ubo xapakmepHsle 0715 HUX».

B ctatbe 35 KoHcTutyuumn KaHagbl otmevaeTcs, YTo «[...] KopeHHbie HapoObi KaHalb!
ekrodarom uHdelyes, uHyumos u memucog KaHadbr». B 1996 r. KaHagckas Koponesckas
KOMMCCUSA MO KOPEHHbIM HApPOAaM CaMOCTOATENbHO ONpeaenvna CBOK Lenesyto rpynmny
cnegyrowmm obpasom: «... op2aHu4YecKue rnoaumuyeckue U KyrnbmypHble obpa3ogaHus,
Komophble ucmopu4ecKku 80CX005im K KOPeHHbIM Hapodam CegepHolU AMEPUKU ...».

KopeHHbIMK SiBNSitoTCSt Te 0BLWMHbBI, HAapoabl U HaUMK, KoTopble, 06nagas MCTOpUYECKon
NPEEeMCTBEHHOCTbLIO C 06LLIeCTBaMU, NONYYMBLUUMI PA3BUTUE HA UX TEPPUTOPUSIX A0
BTOPXXEHMS U KOMNOHU3aLMK, CYMTAlOT ce6sl OTNMYHBIMU OT APYrUX CEKTOPOB O6LLECTB,
KOTOpble B HACTOSILLIEE BPEMS FTOCMNOACTBYIOT Ha STUX TEPPUTOPUSIX UMM YACTSX STUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLiecTsa u
peLIMTEeNbHO HaCTPOEHbI HA COXpaHeHue, pa3BuTMe 1 nepeaady OyayLwmnm nokoneHnsM nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBbLITHOCTM B KAYeCTBE OCHOBbI ANs AanbHenLwero
CYLLLECTBOBaHUS Kak HapoA0B B COOTBETCTBMU C MX COBCTBEHHbLIM KYNbTYPHbLIM YKIaaom,
coLmManbHLIMU UHCTUTYTaMm1 U MPaBOBLIMW cUCTEMaMm’.

HapyweHue npaB

CornacHo topugmnyeckomy crioBapto bnaka HapyLleHveM npae sBnseTcsa AencTeue,
NpensaTcTByoLee peanusauum O4HOMO U3 UCKITIYMTENbHbIX NpaB BNagernbLa npasa
NHTennekTyansHon cobcTBeHHocTU. CoBCTBEHHO B Cdhepe aBTOPCKOro npasa 1 CMEXHbIX Npas
HapyLleHneM npaB ABNSieTCA AENCTBME, OCYLLECTBIEHHOE B OTHOLLEHUW NPOU3BEAEHNS,
OXpaHseMOro aBTOPCKMM NPaBOM UNn ABMSIIOLLErocs 06 BEKTOM CMEXHbIX Npas, 6e3
paspeLleHns BragenbLla aBTopCKOro npasa unv COOTBETCTBYHOLLUMX CMEXHbIX NMpaB B Cry4vasix,
korga TpebyeTcsa nonyyeHne Takoro paspewleHns. OTBETCTBEHHOCTb 3a HapyLUeHue npas
MOXEeT CyLLeCTBOBaTb HE TONMbKO HAa OCHOBE MPSIMOWN OTBETCTBEHHOCTY (32 COGCTBEHHO

& Moakomuceuna OOH no npegynpexaeHnio AMCKPUMUHALMK U 3aLLMTE MEHBLUMHCTB U ee 1ccrieqoBaHue

npo6nembl ANCKPUMUHALIMM KOPEHHOTO HaceneHus, fokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).
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COBEpPLUEHHOE HECAHKLUNOHMPOBAHHOE AESHNE), HO 1 HA OCHOBE «OTBETCTBEHHOCTM 3a
COOEencTBME» UM «cybcngnapHon OTBETCTBEHHOCTU» '°.

YcnoBus in-situ

CornacHo ctatbe 2 KoHeeHuuu o buonoaudyeckom pasHoobpasuu (1992 r.), «ycrnosus in-situ»
03HA4alT «YCrNOBUS, B KOTOPbIX CYLLECTBYIOT FreHETUYECKME PECYPChI B paMKax 3KOCUCTEM U
€CTEeCTBEHHbIX MECT 0OUTaHUSA, MPUMEHUTENBHO K OAOMALLUHEHHBIM UMK KyTbTUBMPYEMbIM
BMOAM — B TOM cpeae, B KOTOPOM OHM NPUOGPENn CBOWM OTNNYMTENBbHbBIE MPU3HAKNY.

HematepuanbHoe KynbTypHOe Hacnegue

CornacHo topugndeckomy cnoeapto brnaka «HematepmanbHbii» 03Ha4YaeT «HE NMEHOLLNNA
dmsmyeckon hopMel». B NPOTUBONONOXKHOCTE EMY CITIOBO «MaTepuarnbHbIN» onpeaenseTca
KaK «MmetoLmi unm obnagatowmnin omsmyeckorn opmon; MoryLmin ObiTb 0CsI3aeMbIM U
BMAMMbIM; PasfiMinMbIi Ha OLLYMbY.

«HematepunanbHoe KynbTypHOe Hacneame» onpeaeneHo B KoHeeHyuu 06 oxpaHe
HemamepuasibH0o20 KyribmypHoe20 Hacnedus (2003 r.) Opranusaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «obbl4an, dopmbl NpeacTtaBneHns
N BblpaXXEHWs1, 3HAHMSA N HaBbIKW, — @ TaKKe CBA3aHHbIE C HUMWU MHCTPYMEHTLI, NpeaMeThl,
apTedakTbl 1 KynbTypHble NPOCTPAHCTBA, — NPU3HAHHbIE coobLLiecTBamMu, rpynnamm u, B
HEKOTOpPbIX CRy4Yasix, OTAENbHbIMA NLAMWN B KAYECTBE YacTu UX KyNbTYPHOro Hacneaus.
Takoe HemaTepumanbHOe KynbTypHOE Hacneaune, nepegaBaemMoe OT NMOKONEHUS K MOKONEHUIO,
NMOCTOSIHHO BOCCO3A4aeTcsi coobLecTBaMmm 1 rpynnamm B 3aBUCUMOCTM OT OKpYXKatoLen nx
cpefbl, X B3auMOAENCTBUSA C NPUPOLON U UX NCTOPUN U DOPMUPYET Y HUX YYBCTBO
CcaMobbITHOCTU N NPEEMCTBEHHOCTU, COOAENCTBYS TEM CaMbIM YBaXXEHWUIO KYNbTYPHOIO
pa3Hoobpa3usa n TBopyecTBy YenoBeka. [ns uenen HacTodwwen KoHBEHUMN NpUHMaAETCS BO
BHMMaHue TONbKO TO HeMaTepuanbHoe KynbTypHOEe Hacrneame, KoTopoe cornacyeTcs ¢
CYyLLIECTBYOLMMM MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npasam Yenoseka n TpeboBaHnsiMu
B3aMMHOrO yBaXkeHMs Mexay coobLiecTBamu, rpynnaMmm U oT4enbHbIMY NMLaMu, a Takke
YCTONYNBOrO PasBuUTUS».

KoHBEHLMSA rnacuT Takke, YTO «KHEMaTepuarnbHOe KyrnbTypHOE Hacrneaney» NposiBrsieTcs, B
4YaCcTHOCTW, B crieaytowmx obnactax: (a) yCcTHble Tpaanumm n opMbl BblipaXKeHWs!, BKoYas
A3blK B KAYECTBE HOCUTENSI HEMaTepuanbHOro KynbTypHoro Hacneaust; (b) ncnonHutenbckme
nckycctBa; (c) obblvan, obpsiabl, NpasgHecTBa; (d) 3HaHUA 1 06blbaun, OTHOCALLMECS K
Npupoae 1 BCENEHHOW; (€) TpaanUMOHHbIe pemecna.

LUenoctHocTb

lMpaBo Ha LenoCTHOCTbL — 3TO NPaBO Ha NPeAoTBpaLLEHNE HECAHKLMOHMPOBAaHHbIX Nepeaenok un
nameHeHun nponsseaeHns’’. Mocne nepecmoTpa B 1949 r. Ha koHdepeHumn B Bproccene
bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U XyO0XXecmeeHHbIX rpousdsedeHud (1971 r.)
B TEKCT cTaTby 6bis Obina gobasneHa popmynmnpoBka o 3anpeTe NpovMx NocaraTenbCcTB Ha
yKkasaHHOe Npoun3BeaeHne, KoTopble HaHeCyT yuwepb YecTn unu penyTtawumm aBTopa.

PykoBopgsiLime NpMHUUNbI B 06NacTU UHTENNeKTyanbHOW CO6CTBEHHOCTU NO A4OCTyNy U
COBMECTHOMY NMOJIb30BaHWIO Bbirogamu

& My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0651acTi aBTOPCKOro npaBa M CMEXHbIX MpaB U

Mmoccapwuii TepMUMHOB MO aBTOPCKOMY MpaBy M CMEXHbIM NpaBam», cTp. 293.
Cwm. Cam PuketcoH n IxeriH C. TuH30ypr, MexxdyHapoOHOe asmopCKoe rpaso U CMEXHbIE rpasa — 8 pamMKax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I, ctp. 602.
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HaunHas ¢ nepsou ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTky
pykoBogsawmx npuHumnos BONC B obnactu nHtennektyanbHOn coOOCTBEHHOCTM MO AOCTYNy n
COBMECTHOMY MCMOMb30BaHUIO Bbirod. bbino npeanoxeHo, Ytobbl 3TN pykoBOAALLME NPUHLIAMBI
ObINN OCHOBaHbI Ha CcMCTEMATMYECKOM 0630pe AEeNCTBYIOLNX N TUMNOBbLIX KOHTPAKTHbIX
cornaweHunn B gopme 6a3sbl gaHHbix BOUC, cogepkaluen cornaweHnsa B obnactu
61opasHoo6pasNs, CBA3aHHbIE C AOCTYMNOM Y COBMECTHLIM UCMOMb30BaHUEM BbIroa .

MepBbit NPoekT’® 6bin NOArOTOBMEH C yYETOM ONepaTUBHLIX MPUHLMMOB, onpeaeneHHbIx MKIMP
ANs pa3paboTky Taknx pykoBOASALLMX NpMHLMNOB. OTOT NpoekT 6bin no3xe 06HOBMEH C
y4eToM Lienen cemHaguaToin ceccun MKIP®:,

Llenb pykoBogsLLMX NPUHLMMNOB B 0611acTN MHTENNeKTyarnbHoN cobCcTBEHHOCTU AN AoCTyna U
COBMECTHOrO Nosib30BaHMsA BbiIro4aMuy 3akitoyaeTcsi B 0kasaHUM NOMOLLM NpoBaigepam v
nony4yaTensm reHeTUYECKNX PeCcypCcoB, B npoLecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
NPOEKTOB 3/IEMEHTOB B3aVMOCOr1aCoOBaHHbIX YCINOBUIA AN AOCTYNa K reHETUYECKUM pecypcam
M COBMECTHOrO Nosib3oBaHus Bbirogamu. OHW MNMCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTLCSA MpoBaiaepbl 1 nonyyYateny npy o6CyXaeHnn cornatleHms,
KOHTpaKTa Unu nuueHsnn. PasHoobpasne HauMoHanbHOro 3akoHoA4aTenbCTBa 1 NPakTUYeCcKnX
MHTEpPEeCcoB NpoBaaepoB 1 NnornyvaTenen MoXeT NPMBECTU K LUMPOKOMY AnanasoHy
BO3MOXHOCTEW BblGopa Npu 06Cy>KAEHUN 1 NOATOTOBKE NPOEKTa pearibHbIX NMOMOXEHWA.
MoaToMy pykoBoAsiLLME NPUHLMMNBI MOTYT OKa3aTb NoAAepPXKKy NpoBaraepam v nonyyatensm B
obecrneyeHMn paBHONPaBHOIo 4OCTYMa 1 COBMECTHOMO NOMb30BaHNA BbIro4aMu Ha
B3aVMMOCOIIacoBaHHbIX YCMOBUSIX, HO HE NMpeaycMaTpuBaTtb O4HY MoAaerb UM Habop
BapVaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOASLLMX NPUHLMMNAX HE JOMKHO MCTONKOBLIBATLCS Kak
3aTparvBaroLlee CyBepeHHbIe NpaBa rocy4apCTB Ha UX NPUPOAHbIE PECYpPChl, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCMNOBUS U NOMOXEHUS AN OCTYNna U COBMECTHOrO MNofb30BaHusA
Bbirogamu. PykoBoasLime npuHUUNbI AOMKHbI ObiTh TONbKO 4OGPOBONBHBIMY U
nnnocTpaTnBHbIMU. OHW He NpeaHa3HayeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MEXyHapOAHOro, PErMOHaNbHOTO U HALMOHANBLHOMO 3aKoHoAaTeNbLCTBa .

TpaanLMOHHbIE 3HAHUS YacTo CBSI3aHbl C FeHETUYECKUMW pecypcamMm, U 3TO MOXeT AaTb
LIEeHHOe NpeacTaBneHne 0 TOM, Kak FeHeTUYECKME PECYPChI MOXHO COXPaHWUTb, NoAaaepXkaTb U
Mcnonb3oBaTh Ha 6naro YenoseyecTBa™. PykoBoASALME NPUHLMMLI TAKKe PacnpOCTPaHSIIOTCS
Ha TPaAWLIMOHHbIE 3HAHUS, CBA3AHHbIE C reHeTUYECKMM pecypcammn®,

MexayHapoaHasa naTteHTHas knaccudukauusa (MIMK)

MexayHapoaHas nateHTHasa knaccudpumkauuna (MIK) onpeaenseTcs Kak «mepapxmyeckas
cucTema, B KOTOPOW BCA TEXHMKA B LLENIOM nogpasaeneHa Ha psag pasaernos, Knaccos,
nogknaccos u rpynn. Knaccudukauma siBnsieTca He3aBUCUMbIM OT S3blka MHCTPYMEHTOM,
He3aMeHUMbIM NPy NPoBeeHUN MOUCKa NaTEHTHLIX JOKYMEHTOB Ha onpeaeneHne n3BecTHOro
YPOBHS TEXHUKN B KOHKPETHOM TEXHMYECKON 06nacTm»®®.

& Cwm. gokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

& Cwm. gokymeHT WIPO/GRTKF/IC/7/9 (T'eHeTnyeckne pecypcbl: [1poekT pykoBOASLMX NPUHLUMMNOB B
OTHOLLEHMM OCTyNa 1 CnpaBeaIMBOro COBMECTHOIO MOMNb30BaHUs Bbirogamu).

Cwm. onepaTuBHble npuHLMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, cTp. 50.

Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (TeHeTnyeckne pecypcbl: MNpoekT pykoBOAALLMX NPUHLMMOB B
o6nacTu UHTENNeKTyanbLHON COGCTBEHHOCTM B OTHOLLEHUM JOCTYNa 1 CNpaBeAnvMBOro COBMECTHOMO
Nonb30BaHWs Bbirogamun: OBHOBIEHHbIV BapuaHT).

Tam xe.

Tam xe, cTp. 4 NPUNOXEHNS.

84 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.

8 Fnoccapuii BOUC Ha nopTtane PATENTSCOPE.
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MK 6bina yupexageHa Cmpacbypackum coanaweHuem o MexxdyHapoOHOU nameHmMHoU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmatpumBaeT, 4To «Knaccudukauus BKAOYaeT:
(i) TekcT, pa3paboTaHHbIN COrnacHoO NonoXxeHnsaM EBponenckon KOHBEHLMM Mo
MexayHapogHon knaccudmkaumm naTeHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMom HWxe «EBponerickasi KOHBEHLUS» ), KOTOPbIA BCTYNUIT B CUNy K Gbin onybnukosaH
"eHepanbHbiM cekpeTapeM EBponerickoro Coeta 1 ceHTsbpsa 1968 r.; (ii) nameHeHus,
KOTOpble BCTYMUNKU B CUIY COrfacHo ctaTtbe 2(2) EBponenckon KOHBEHLMM A0 BCTYNSEHUS B
cuny Hactoswero CornaweHnus; (iii) n3MeHeHus1, BHeCEeHHble BNOCNeACTBMM B COOTBETCTBUN
CO CTaTben 5, KOTOpbIE BCTYNAT B CUMY COMMacHO NOMOXEHNSIM CTaTbh 6».

Me)K.,quapop,Hblﬁ AOroBop O pacTuUTelNbHbIX reHeTU4eCKUX pecypcax ansa npon3BoactBa
npoAaoBONILCTBUA N BeAeHUA CeribCKoro X03ANCTBA

MexxayHapoaHbIN OroBOP O pacTUTENbHbIX FTEHETUYECKMX pecypcax Ansi NPON3BOACTBa
NpoaoBONbLCTBUA N BeaeHus cenbckoro xosanctaea (MAMPIMCX) 6bin npuHAT TpuguaTe NepBom
ceccuen MpoaoBonbCTBEHHOM U CENbCKOXO3ANCTBEHHON opraHn3aunen ObbeamHeHHbIX Hauui
3 Hos16psa 2001 r. m BcTynun B cuny B 2004 r. Llenbto gorosopa asnsatoTcsa: (1) npusHaHue
OrPOMHOrO BKNaga, KOTopbl BHOCAT oepMepbl B NOBbILLEHNE pa3HOobpasns KynbTyp,
KOTOPbIMW NUTAOTCA NIOAM BO BCeM Mupe; (2) cozgaHue rnobanbHOn CUCTEMbI A
obecne4veHunsa goctyna epMepoB, CENEKLUMOHEPOB M YYEHbIX K pAaCTUTENbHbIM FrEeHETUYECKNM
maTepuanam; u (3) obecneveHne pacnpegeneHns Bolrog, Nony4aemMbix peumnueHTamm ot
NCMOMNb30BaHNS PaCTUTENbHLIX FEHEeTUYecknx MaTepnanos®.

MN3obpeTaTenbCKkni ypoBeHb

N3ob6peTaTenbCckmi ypoBeHb (Takke onpeaensemMblil Kak «KHeOYEBUOHOCTbY ) ABNAETCS OQHUM
N3 KpUTEPMEB NATEHTOCNOCOBHOCTN, CBSA3aHHbLIM C BONPOCOM O TOM, BbIro fv n3obpeteHne
OuYeBMUOHLIM ANs Nuua, 0bnagaLLero 06bIMHLIMM 3HaHMAMI B AaHHOM obnactn®’.

B cooTtBeTcTBUM co cTaThen 33 PCT 3asaBneHHoe nsobpeteHne cyntTaeTcs COOTBETCTBYHOLLNM
n3obpeTtaTenbCKOMY YPOBHIO «ECIU OHO, MPUHUMAas BO BHUMaHWE NpeaLlecTBYOWUNn ypoBEHb
TEXHWKK, KaK OH onpegeneH VIHCTpyKumnen, Ha yCTaHOBIEHHYO COOTBETCTBYIOLLYIO AaTy He
ABNSAETCH O4EeBUAHLIM AN1S CneunannucToB B JaHHOW 0Bnactuy.

B ctatbe 56 Egponetickolti nameHmHou koHeeHuuu v Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenenus. B Pasgene 35 U.S.C. 103 ncnonb3yeTtcsl 3KBMBANEHTHLIN TEPMUH
«HeoYeBUAHbIN 06bEKT»®,

JInLleH3MOHHbIe cornawleHust

NMLIEH3NOHHbIE CorMaLleHns ONpeaensiTCa Kak CornalleHus, NpeaycMaTpuearoLLme
onpeaeneHHoe paspeLleHHOe UCMNoNb3oBaHNe MaTepuarnos 1N Npas, KOTOPbIE YNOMHOMOYEH
npeaocTasnaTh NpoBaiiaep, Hanpumep, COrnalleHns O NIMLEH3MPOBAHNN UCTONb30BaHMA
reHeTUYEeCKMX PECYPCOB B KAYECTBE Hay4YHO-MCCReaoBaTeNbCKMX CPEACTB, UM O
NNLEH3MPOBAHNI NCNOMNb30BaHNS B3aMMOCBA3aHHbIX TPAAMLIMOHHbBIX 3HAHUI UMW PYrvX Npas
WHTENNeKTyanbHoM CO6CTBEHHOCTN®.

86 Cratbs 1 MOPMCX.

87 CnpaBoyHuk BOUC no nHTennektyanbHon cobcTBeHHOCTU, nybnukauna BONC Ne 489 (E), 2008 r., cTp. 20.

8 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.
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OrpaHunyeHus

CornacHo topuanyeckomy crioBapto bnaka, «orpaHuueHne» o3HayaeT akT yCTaHOBMNEeHNS
OFpaHNYeHNIA; Ka4yecTBO, COCTOSHUE UMM YCIIOBME OrPaHNYEeHNs], OrPaHNYNTENbHYIO Mepy.
CroBO «OrpaHM4eHmns», NCromnb3yeMoe Hapsy CO CIIOBOM «MCKITIOYEHMS», 03HajvaeT
«rpaHuLbi» unu «npegenbi»*’. [ina coxpaHeHus Haanexallero 6anaHca MHTEPecoB
npasoobnagaTeneii n Nonb3oBaTenemn oxpaHseMbIX MPOM3BEAEHUI 3aKOHbI B 06nacTm
aBTOPCKOro Npasa MOryT npeaycMaTpuBaTh OnpeaeneHHble orpaHnyeHns UMyLLIECTBEHHbIX
npaB — Cryyau, B KOTOPbIX OXPaHsAEeMbIe NPON3BEeAeHNsI MOryT UCMOMNb30BaThea 6e3
paspeLLeHust NpaBoobnagaTens v Npu yCroBun BeiNMaThl KOMIEHcaUMn Unu 6e3 3Toro
ycnosma®,

B bepHckol KoHseHyuu 06 oxpaHe nniumepamypHbIX U XyO0KXeCmMBEHHbIX npou3gedeHul
(1971 r.) copepxxatcst yCnoBusi, B COOTBETCTBMM C KOTOPbIMM NMpaBa aBTOPOB MOTYT ObITb
OrpaHunYyeHbl, B CBA3M C YEM MOXET ObITb paspeLleHo cBo6oaHOE NCNOMb30BaHNe
npousseaeHnii®®. [lna onpeaeneHns ycrosuiA, B COOTBETCTBUM C KOTOPLIMU MOXET BbITb
BBe/[IEHO OrpaHuyeHe, paspaboTaHa TpexcTyneHyartas nposepka’. OTa npoBepka Takke
npegycmoTpeHa B ctatbe 13 CoanaweHusi BcemupHol mopeaoesotli opeaHusayuu (BTO) o
mopa0o8bIM acriekmam ripae uHmesnnekmyarbHol cobecmeeHHocmu (1994 r.) (CornaweHune
TPUMC), ctatbe 10 Jozosopa BOUC no asmopckomy ripasy (DAIT) B kauecTBe NpoOBEPKM ANS
NCKIMIOYEHUI N OrpaHNUYEHNN BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npaea.

B ctatbe 16 [Jozosopa BOUC ro ucrniosiHeHUsM u ghoHoepammam (QN®P) ata npoBepka
pacnpocTpaHAeTCs Ha NpaBa UCMONHUTENEN U NpousBoauTenen dhoHorpamm, KOTopble
oxBaTblBaeT AaHHbIN foroBop®.

CornaweHus o nepegayve matepuana

CornaweHus o nepegaye maTepuana npeactaBnalT cobor cornalleHunsi, MCnonb3yemble B
KOMMEPYECKUX U aKkaAeMNYeCKX NapTHEPCKUX HAayYHbIX MCCNeaOBaHUAX, BKITHOYAOLLMX
nepegayvy 6uonornyecknx MaTepmnanos, Takmx, Kak 3apoAbllieBas nNnasMma, MMKPOOpraHm3mbl 1
KNeTOuYHbIe KyNnbTypbl C Lienbio obMeHa maTepranaMmm Mexay nposangepom u nonyvyatenem u
onpeaeneHvne ycnosui 4OCTyna K rocy4apCTBEHHbLIM KOEKLUMSAM 3apOAbILLIEBOW MNa3Mbl,
CeMeHHbIM (hOHAAM UnK reHeTUYecknm pecypcam in situ®. BOUC paspabortana 6a3y AaHHbIX
cornaweHu B obnactn 6nopasHoobpasnsi, UMEILLMX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrof, COAEPKALLMX KOHTPAKTHbIE MNOMOXEHUS, Kacatowmnecs nepegadm un
MCMONb30BaHNS reHeTUdecknx pecypcos®™. MpoaoBONLCTBEHHAS 1 CENbCKOXO3ANCTBEHHAS
opraHunzaumsa (PAO) paspabotana un npuHsana B 2006 r. CtaHgapTHOe cornalueHne o nepegade
maTtepuana (CCIIM), Heobxoanmoe anga peanusauun MexagyHapogHoro 4orosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Ansi NPoM3BOACTBA NPOLOBONbCTBUS U BEAEHUS
cenbckoro xoaancTea (2001 r.)°". B npunoxeHun | K BOHHCKUM pyKO80OSUWUM MPUHYUNamM o
obecneyeHuro docmyna K 2eHeMU4YeCKUM pecypcaM U CO8MECMHO20 UCIOJIb308aHUs Ha
cripaeedsiugol u pasHol OCHoge 8b1200 OM UX MPUMEHEeHUs1 COLEepXaTCsi ANeMeHTbl ANd
BKITOYEHMS B COrnalleHnst 0 nepegadye matepmanos.

%0 WccnepoBaHue «MICKNOYEHNS U OrpaHNUYEHNst B aBTOPCKOM MpaBe M CMEXHbIX NpaBax», NOLrOTOBNEHO

MNbepom CupuHennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

Pa3nen Beb-cannta BONC, nocBsiLLEHHbIN aBTOPCKOMY NpaBy U CMEXHbIM NpaBaMm:
http://www.wipo.int/copyright/en/limitations/index.html.

MynHkT 1 cTatbmn 10.

[yHKT 2 cTaTbm 9.

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0651acTii aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"nmoccapwuii TepMMHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC, cTp. 313.

9 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.

% HoctynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html.

o [ocTynHo Ha: http://mww.fao.org/3/a-be623e.pdf.
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MuHumym gokymeHtauum PCT

B cooteeTcTBMM € Moccapmnem TepmmHoB PCT, MUHUMYM SOKYMEHTAUUN MOXET onpeaensaTbes
KaK «OKYMEHTbI, B KOTOPbIX MeXAYHapOAHbIN MOUCKOBLIN OpraH JOMKEH OCyLLeCTBAATbL NOUCK
COOTBETCTBYIOLLEro NpeALecTBYOLWEro YPOBHS TEXHUKU. 3TO Takke OTHOCUTCS K opraHam
MeXayHapo4HOW npeaBapuTesibHOM 3KCNepTU3bl ANA Lenen npoBegeHnsa akcnepTuabl.
[lokyMmeHTaLms BKIOYAET HEKOTOpPble OnybrnnkoBaHHbIE NATEHTHbIE JOKYMEHTbI U HENATEHTHYHO
nutepaTypy, COAepXaLlytocst B cnucke, onybnmkoBaHHoMm MexayHapogHbim 6t0po. MuHnmym
[OKyMeHTaLmMn nepeuvcried B npasune 34 MHcTpykuumn k PCT»%.

B PykoBOASLMX NPUHLMNAX NS NPOBEAESHUS MeXayHapoaHoro novcka no npoueaype PCT
MUHUMYM JOKYMEHTaLMM ANs MeXayHapoaHOro noucka onpeaenseTtcs kak «noabopka
[OKYMEHTOB, OpPraHM30BaHHas B CUCTEMAaTMYECKON popme (M1 AOCTYNHAas UHbIM
cucTemaTnyeckum obpasom) Ans Lenei NpoBeaeHNs MoMcka B COOTBETCTBUN C OTHOCSLLIMMCS K
06bEKTY coaepKaHNeM JOKYMEHTOB, KOTOpbIe NpeacTaBnsioT cobol rnaBHbIM 06pasom
NaTeHTHbIE JOKYMEHTbI, JOMOMHEHHbIE PSAOM CTaTen 13 NepUoANHECKUX U3AAHUN 1 APYTUX
BWOB HENaTeHTHo nuTepaTypbi» .

B deBpane 2003 r. Ha cegbMon ceccun 3aceganna MexagyHapoaHbix opraHoB B pamkax PCT
6b1N0 4OCTUMHYTO CornalleHne B NpuHUMNe 0 TOM, YTO JOKYMEHTauUMs No TPaanLMOHHbIM
3HaHMAM AorkHa 6bITb BKMOYEHa B 4acTb MMHUMYMa AokyMeHTaumm PCT, oTHocsALwytocs K
HenaTeHTHoN nuTepaType'®. Hanpumep, B AokymeHTe «MuHMMYM AokymeHTaumm PCT —
Cnu1cok nepnoanyecknx n3gaHui: nepuoanyeckne n3gaHusl, Ucnorb3yemMble Ans novcka u
akcnepTusbl» NHANNCKUIA XXypHan TPaauLNOHHBIX 3HaHWA 1 Kopenckui XXypHan TpaguumMoHHbIX
3HaHW onpefenexbl Kak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo opuanyeckoMy crioBapto bnaka TepMUH « MEHbLUMHCTBO» 0603HaYaeT rpynny nud,
KOTOpble HEKOTOPbIM 06pa3oM OTNMYaNTCs OT BOSLLUMHCTBA, B pe3yrbTaTe Yero ¢ HUMK
MHorga obpalyatTcst HeOAMHAKOBO.

MeHBLLUMHCTBOM SBAAETCA rPynna, B YNCIIEHHOM OTHOLLEHUM YCTynatoLas 60mMbLINHCTBY
HaceneHWs rocyAapcTBa U HaXoAsALaaCcs B HEAOMUHUPYIOLLEM NMOMOXEHUM, YreHbl KOTOPOW
06nafatoT 3THUYECKUMM, PEMNUTMO3HBLIMU UM A3bIKOBLIMY XapakTepPUCTUKaMM, OTIINYHBLIMU OT
XapaKTEpPUCTUK OCTaNbHOTO HAaCEMeHNs, U KOTOPble UCTIbITHIBAIOT YyBCTBO CONMAAPHOCTU, Aaxe
€CIN OHO He NPOSBMAETCA SBHO, HaNPaBMeHHOE Ha COXPaHEeHUe VX KynbTypbl, TPaaULMA,
penurium unu asbika®.

B cooTtBeTcTBMM € [eknapauuel o npasax nuy, rnpuHadnexawux K HayuoHanbHbIM Umiu
SMHUYECKUM, Periu2u03HbIM U 13bIKO8bIM MEeHbWwUHcmeam (1992 r.), nuua, npuHagnexaiume K
MEHbLUMHCTBAM, UMEIOT MPaBo NoSib30BaTbCs AOCTOAHUSAMUN CBOEN KyrnbTypbl 6€3
BMELLATENbCTBA UM AUCKPUMUHALIMK B Kakol Bbl TO HU 6bino chopme™®?. ocynapcTBa
OXPaHSAT Ha UX COOTBETCTBYIOLLMX TEPPUTOPUAX CYLLLECTBOBAHME U CAMOBBLITHOCTb

98

o HocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M.

MyHkT 1X-2.1 PyKoBOASILLMX NPUHLMMNOB A5t NPOBEAEHMS MEXAyHapoAHOro novcka no npoueaype PCT
(nencrByeT ¢ 18 ceHTsI6ps 1998 r.).

MwuHumym gokymeHTtauum PCT, npokymeHT PCT/MIA/9/4.

dpaHyecko Kanoptopwu, 6biBwmnn CneyunaneHbii goknagunk OOH, 1979 r., Ha koToporo ccbinaetcs OQutep
KyrenbmaHH B pabote «OxpaHa nvu, NpuHagnexalimx K MeHbLUMHCTBAM, U KyNbTYPHOIO pasHoobpasns
KOPEHHbIX HapoaoB» nof pea. A. doH boraanamn n P. Bonbdhdpym, KOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

MyHKT 1 cTaTbu 2 [eknapaumu 0 Nnpasax Nuu, NpUHaanexalnx K HauuoHanbHbIM UM 3THUYECKUM,
PEenMrmo3HbIM U SI3bIKOBLIM MEHBLUMHCTBaM, NPUHATON pe3ontounert 47/135 NeHepanbHon Accambnen oT

18 pekabps 1992 r.
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HaUuMOHalTbHbIX UM 3THUYECKUX, KYJIbTYPHbIX, PEJTUTMO3HbIX N A3bIKOBbIX MEHbLLUWHCTB U

NOOLLPSIOT CO3AaHVE YCIOBMIA ANS PasBUTUSA 3TON camoBbITHOCT .

B cootBeTCcTBUN C MexOyHapOoOHbIM Nakmom O epax0aHCKUX U rnoaumuyeckux npasax (1966 r.)
B TeX CTpaHax, rae CyLecTBYIOT 3THUYECKNE, PENUTMO3HbIE U A3bIKOBbIE MEHbLUMHCTBA, Nnlam,
npuHagnexallmMm K TakuM MEeHbLUMHCTBaM, He MOXeT BbiTb OTKasaHO B NpaBe COBMECTHO C
APYrMMU YneHamm TOM Xe rpynnbl NoNb30BaTbCsl CBOEN KyNbTypOW, MCnoBegoBaTb CBOKO
PEnuUrnio 1 UCMOMHATL ee 0BpA/bl, a TaKkKe Nonb30BaThCH POAHLIM A3blkoM ',

He3akoHHOe npucBoeHune

B obnacTtu nHtennekryanbHOM COGCTBEHHOCTM OpUanNYeCcKnii crioBapb bnaka onpegensiet
«HEe3aKOHHOEe NPUCBOEHUE» KaK «OCHOBaHHbIN Ha obLLeM npaBe AenvKT 3a UCMOMb30BaHNe He
OXpaHAEMOW aBTOPCKNM NpaBoM MHpOpMaUmMm Unn naen, KoTopble opraHnsaums cobupaeT u
pacnpocTpaHsaeT aAnsa n3snevyeHns NpmbbInmn ¢ Lenbio HegodpoCOBECTHOWM KOHKYPEHLMM C 3TOWM
opraHusauuen, unu 3a KonMpoBaHWe NPou3BeAEeHUS, aBTOP KOTOPOro eLe He nctpebosan nnm
He MONy4Yunn UCKINIYNUTENbHBIX NPaB Ha npounssegeHue. [...] AnemeHTaMm He3aKOHHOro
NpUCBOEHUA ABNAOTCA cneayrowme: (1) ucrel, 4OMKHO ObiTb, BNOXWN BPEMS, EHbIM UK
ycunust ansa cbopa nHgopmaumm, (2) oTBETUMK, OOIMKHO BbITb, Nony4ymn nHdopmaumto 6e3
Kaknx-nmbo aHanorndHbix BAoXxeHun, n (3) ucrew, A0OMMKHO ObiTb, MOHEC KOHKYPEHTHbIN yLLepb
BBUAY NOAOOHbBIX AENCTBUIN OTBETUMKAY.

JlenuKkT B CBA3M C HE3AaKOHHBIM NPUCBOEHMEM ABMNAETCA YacTbio 3aKOHOAATENbCTBA O
He40BGPOCOBECTHON KOHKYPEHLIMM B CUCTEME MPeLeIeHTHOro npaea. TakuM obpasom,
He3aKOHHOe NpUCBOeHMe BrieveT 3a coboi NPOTMBOMNPABHOE UM HEYECTHOE UCMOMb3oBaHne
MM 3aMCTBOBAaHMNE YyXKO COGCTBEHHOCTH, U YacTO UCMONb3yeTcs AN 060CHOBaHMSA UCKa B
Tex criyyasix, koraa He 6binM HapyLLeHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET MMETb OTHOLLIEHME K NPOTMBOMNPABHOMY 3aMCTBOBAHUIO UMK
MOLLIEHHUYECKOMY MPUCBOEHUIO CPEACTB UMN MMYLLIECTBA, KOTOPbIE BBEPEHLI OAHOMY NNLY, HO
Ha caMoM ene npuHaanexaT Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[lpasogasi cmpykmypa oxpaHbl mpadulyUuoHHbIX 3HaHul 8 LLpu-
JlaHke» (2009 r.) onpegenseT «He3akoHHOEe NPUCBOEHnE» Kak «(i) npnobpeTeHne, NpucBoeHne
NN NCNONb30BaHME TPAAULMOHHBIX 3HAHWI B HapyLLEHNE MONOXEHNIN 3TOro 3akoHa,

(i) n3BneveHne Bbirogbl N3 NPUOBPETEHMS, MPUCBOEHNS U UCMONb30BaHNS TPALULMOHHBLIX
3HaHW, Korga nuuy, KoTopoe npuobpeTaeT, NnpuceBameBaeT NN UCNOMb3yeT TPaAULMNOHHbIE
3HaHWS, M3BECTHO UITM HEU3BECTHO MO NpUYMHE HEBPEXHOCTU, YTO TPaAMLMOHHbBIE 3HAHWS
ObINn NprMobpeTeHbl, NPUCBOEHbI UM UCNONbL30BaHbI NtoObIMY HeCNpaBeANMBbLIMU CPeaCTBaMMU,
n (i) opyrue BMAbI KOMMEPYECKON AeATENbHOCTN, MPOTUBOPEYaLL e YeCTHON NPaKTUKe,

KOTOpbIE NO3BONSAIOT U3BMEKATb HECMIPABEAIBYIO BbIFOAY U3 TPAAULIMOHHBIX 3HAHN» 1%,

103 MyHkT 1 cTaTbun 1 Jeknapaumu o npaBax Nuu, NpYHaaneXxawmnx K HauuoHarnbHbIM UM 3THUYECKUM,

pPEenuMrmo3HbIM 1 A3bIKOBbIM MEHBLUMHCTBAaM.
CraTbs 27 MexayHapOAHOro nakra o rpakaaHCKMX 1 NONMTUYECKMX NpaBax, MPUHATOrO U OTKPLITOrO AN
noanmcaHusl, patudurkaumm n npucoeamHeHus pesontounen MeHepanbHo Accambnen 2200A (XXI) oT

16 pekabpsi 1966 r., BcTynuBLuero B cuny 23 mapta 1976 r.

Pabounin jokymeHT, Bepcus oT 1 siHeapsi 2009 r. «[paBasi CTpykTypa oxpaHbl TpaguLMOHHbIX 3HaHu B LLpu-
JTaHke».
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HenpaBomepHoe ncnonb3oBaHue’®

B obnacTtn nateHTOB topuanyecknii cnoeapb bnaka onpegensiet «HenpaBoOMepHoe
NCNonb30BaHME» KaK «MCMOMNb30BaHUE NaTeHTa Unu ¢ Lenbto NpoaneHns encTBums
NCKNIOYMTENBHOIO NpaBa Ha He3anaTeHTOBaHHble TOBaphbl, UMW C LEerbio HapyLleHWs
aHTUTPECTOBCKOro 3akoHoaaTenbcTBa». Crnosapu onpeaensaoT HenpaBoMepHoe
MCNonb3oBaHMeE Kak HenNpaBuIlbHOE, HEBEPHOE UNN HEHaAnexalee ncnonb3oBaHme, nMbo
HenpasunbHOE NpUMeHeHe. HenpaBomMepHOe UCMOMNb30BaHUE MOXET Takke O3HayaTb
HeHaanexatiee unu YypeamepHoe npumMeHeHne, nMbo AenCTBUS, KOTOPbIE U3MEHSAIOT MPUCYLLYIO
Lenb UM Ha3HaYeHne Yero-To.

N3meHeHune

M3meHeHnem sBnsieTca nepeMmeHa B 4eM-nunbo (ropugudeckmii cnoesapb bnaka). 3ToT TEpMnH
SBMNsieTCS CUHOHMMOM Nepenenkn. B ctaTtbe 6bis bepHckoli KoHeeHyuu 06 oxpaHe
JiumepamypHbIx U XyOoxXecmeeHHbIX npousgedeHuli (1971 r.) npeaycMoTpeHo, MOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATL BCAKOMY U3BPALLEHUIO, UCKAXKEHWUIO U MHOMY
N3MEHEHMIO NPOM3BEAEHNs, CMOCOOHOMY HaHecTu yuepb vYecTy unu penytaumm aBTopa.

UckaxeHune

CornacHo onpegenennto OKCOpACKOro crioBapst aHrMMNCKOro A3blka TEPMUH «UCKAXKEHNE»
0O3Ha4yaeT aKT OTCeYeHMs UNn N3bATUA YacTu 4Yero-Nnnbo, 0COBEHHO KHUMM UITM MHOTO AOKYMEHTA;
N3MEHEHME UNWN YHUUTOXEHME YacTu coaepXXaHUs unu sHaveHunsa. B cooTBeTCcTBUM CO cTaTben
6bis bepHckol KoHeeHUuu 06 oxpaHe fiumepamypHbIX U XyQ0XXeCcmeeHHbIX npouseedeHul
(1971 r.) oxpaHa OT UCKaXXeHUS SBNAETCA OAHUM U3 aTPUBYTOB NMNYHbBIX HEMMYLLLECTBEHHbIX
npas aBTopa.

B3anmHoe yBaxeHune

B npeambyne feknapauuu OOH o npasax kopeHHbIx Hapodoes (2007 r.) B3auMHOE yBaXXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUI, K KOTOPbIM CrneayeT CTPEMUTLCA B AyXe
coTpygHunyectBa. CornacHo onpegenexmtio OKcopacKoro CrnoBapst aHrMMCKOro s3bika, CrioBO
«B3aUMHbIN» OTHOCUTCA K ABYM 1 Bonee noasm, NCNbITbIBAKOLWMM APYT K APYry OANHAKOBbLIE
YyBCTBA, MeXAy KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWSI.

B3anmocornacoBaHHble ycnoBusi

Kpome npusHaHus npaBa HauuoHasnbHbIX NpaBUTENbCTB ONpeaensTb YCnoBusa JocTyna K
reHeTM4eCcKMM pecypcam, NyHKT 4 ctatbn 15 KoHeeHyuu o buonozuyeckom pasHoobpasuu
(1992 r.) npegycmaTpumBaEeT, 4TO «4OCTYM, B CNyyae ero npegocraBneHus, obecneymBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCAOBUSX N PEFYNIMPYETCS NONOXEHMUSAMM HAaCTOSALLEN CTaTbh».
WcnonHuTenbHbin cekpeTapb KBP oTmeuaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen

1% HekoTopble aeneraLmmu npeanaranyt Jo6aBUTL TEPMUH KHEMPABOMEPHOE MCMONb30BaHNEY B TEKCT

AokymeHTa «OxpaHa TpaauMUMOHHBIX 3HAHWI: NepecMOoTpeHHble Lenu u npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauna NHgoHesuun n generauns Mekcukn. OpHako generauust ABCTpanum oTMeTuna,
YTO «HEMPaBOMEPHOE UCMNONb30BaHWE» NpeacTaBnseT cobo TEPMUH, UCMONb3yeMbI B KOHTEKCTE
KoHBeHUMM o0 BronormyeckoM pasHoobpasun B pamkax NpoekTa TeKCTa Ans NeperoBOpPoB MeXAyHapOoaHOro
pexuma oCTyna u COBMECTHOIO UCMOMb30BaHWS BbIro OT rEHETUYECKUX PECYPCOB U CBA3AHHbBIX C HAMU
TPAAMUMOHHBIX 3HaHUA. OH GbINT UCNOMBL30BaH NPUMEHUTENBHO K AENCTBUSAM, KOTOpbIE MpoTUBOpEeYaT
COrnacoBaHHbIM Ha B3aMHOW OCHOBE YCITOBWSIM, B TO BPEMS KaK TEPMUH «HE3AaKOHHOE MPUCBOEHMEY» NMEET
OTHOLLEHME UMEHHO K NprnobpeTeHnto 6e3 npeasapuTenbHOro o6ocHoBaHHoOro cornacusa. OHa npuseana K
AanbHenweMy o06CyXaeHWI0 BoMpoca 0 3HAaYEHUN 3TUX TEPMUHOB B paMkax aToro KomuteTa u B CBSI3u C
WHTENNEKTYanbHON COBCTBEHHOCTbLIO, @ HE AOCTYNOM K TPAAMUMOHHBLIM 3HAHUSIM, CBSA3aHHBIM C
reHeTUYECKNUMU PECYPCaMM.
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cbopMoit perncTpaLm «B3anMHO COrnacoBaHHbIX yoriosun» . B ctatbax 41-44 BOHHCKMX
PYKOBOSALLMX NPMHLMNOB NO o6ecneyvyeHUto AOCTyna K reHeTUYeCKMM pecypcam m
COBMECTHOro UCnosib30BaHUA Ha crnpaBeAsiIMBoOM U paBHOW OCHOBE BbIroa OT UX
NPUMEHEeHUSN N3NOXEHbI HEKOTOPblE OCHOBHbIE TpeboBaHMSA B OTHOLLIEHUN B3aUMHO
COrnacoBaHHbIX YCNOBUMN.

CraTtbsa 18 Hazolicko2o rnpomokona peaynupoeaHusi docmyra K 2eHemudyeckum pecypcam u
COBMECMHO20 UCo/Ib308aHUsI Ha cripasednueoll U pasHoU OCHO8e 8b1200 Om UX MPUMEHEeHUs
Kk KoHeeHuyuu o buonoaudyeckom pasHoobpasuu (2010 r.) cneuunanbHO KacaeTcsi CobnoaeHns
B3aMMOCOrnacoBaHHbIX YCIOBWUA, npegycmaTtpusas, 4To «1. [1pun BbINONHEHMN NONOXEHWN,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) cTaTbh 6 1 B cTaTbe 7, kKaxxgas CTopoHa noowypsieT
MOCTaBLUNKOB 1 NOfb30BaTeNen reHeTU4eCKUX pecypcoB U/Mnu TpaguLMOHHbIX 3HAHWUNA,
CBSA3aHHbIX C reHeTUYEeCKUMUN pecypcamMu, BKNoYas no Mepe HeobxogmMmMocTu BO
B3aMMOCOracoBaHHbIE YCNOBMSA NOMOXeEHMS 06 yperynmpoBaHMm CnopoB, BKOYatoLLmME:

(a) ropucamkumio, B KOTOPYHO OHWU NepegaayT nobor npouecc yperynmpoBaHusi CopoB;

(b) NnpMMeHNMBIN 3aKOH; W/MnK (C) BapuaHTbl anbTEPHATMBHOIO YPErynmpoBaHns CropoBs, Takme
Kak nocpegHnyecTso nnu apbutpax. 2. Kaxagas CtopoHa obecneunBaeT BO3MOXHOCTb
ob6palleHns 3a NOMOLLbIO B pamMKax CBOMX NMPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbBIMU
tOPUCOUKUMOHHBIMU TpeboBaHNSAMN B CryvasiX BO3HUKHOBEHUS CMOPOB, MPOUCTEKaIoLWMX U3
B3aMmocorfacoBaHHbix ycnosun. 3. Kaxpgas CTopoHa NpuHUMAaET B COOTBETCTBYHOLLMX
cny4vasx acpdekTMBHbIE Mepbl Ana: (a) obecneyeHnst 4OCTYNa K NPpaBoOCYAUto; U

(b) ucnonb3oBaHMA MexaHM3MOB AN obecneyeHns B3aMMHOIo NPU3HaHUS U BbINONTHEHUS
peLLUEHNN, BbIHECEHHbLIX MHOCTPAHHbBIM CYyA0M, U apouTpaxHbix peweHnii. 4. KoHdepeHuuns
CtopoH, BeicTynatowlas B kayectse CoewaHna CTopoH HacToswero NpoTokona, npoBoanT
0030p 3hPEKTUBHOCTM HACTOSILLIEN CTaTbM B COOTBETCTBUM CO cTaTben 31 HacTosLero
lNpoTokonay.

Haroncknih npoToKon perynupoBaHusi A4OCTyrNa K reHeTU4YeCKMM pecypcam u
COBMECTHOIO UCMOJIb30BaHUsA Ha cnpaBeAsIMBON U PpaBHOW OCHOBE BbIro4 OT UX
npumeHeHus K KoHBeHUun o 6uonornyeckom pasHoobpasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTa6pe 2010 r. B xoae aecaroro coelanHms KoHdepeHumm CTopoH
(COP 10), npoxoamsLuero B ropoge Haros, AnoHusa. B cootBeTcTBUM CO cTaThen 1 Lenblo
MpoTokona siBnseTca «obecrnevyeHue cO8BMECMHO20 UCMN0b308aHUsI Ha cripagednueou u
pasHoU OCHOo8e 8b1200 OM MNPUMEHEHUSI 2eHEeMUYECKUX PECYPCO8, 8 MOM Yucre rymem
obecrneyeHus Hadnexauweao docmyna K 2eHemu4yecKuM pecypcam u Hadnexaujel nepedayu
coomeemcmeyruwux mexHooaud, ydumbieasi 8ce rpasa Ha 0aHHbIe Pecypcbl U Ha
mexHosioauu, u nymem Hadnexauiea2o chuHaHcuposaHus, codelicmays makum obpasom
CoXpaHeHUro buoio2u4ecKko20 padHoobpasus u ycmol4yug8oMy UCMOIb308aHUK €20
KOMroHeHmMos». [eHepanbHbIn cekpeTapb OpraHnsaumm O6beamHeHHbIx Hauun 6yaoet
Henoautapuem NpoTokona u oTKPoeT ero Ans nognucanns B LIeHTpanbHbIX yupexaeHnsax
OpraHusauumn O6beanHeHHbIX Hauun B Hbto-Mopke co 2 despans 2011 r. no 1 despans
2012r.

HeckonbKo cTaTen KOHKPEeTHO KacatoTcsa TpaaMLUMOHHbBIX 3HAHUI, CBA3AHHBIX C FeHETUYECKUMMU
pecypcamu, Takue kak ctatbs 3 (JocTyn K TpagMLUMOHHBIM 3HAHUSAM, CBSA3aHHbBIM C
reHeTm4eckMMmun pecypcammu), ctatbs 12 (TpaguunoOHHbIE 3HAHWS, CBA3AHHbIE C FEHETUYECKUMM
pecypcamu) u ctatbsl 16 (BbinonHeHne NONoXeHUn HauNMoHanbHOro 3akoHOA4aTeNbCTBA UM
perynaTuBHbIX TpeboBaHWi, perynupyowmnx 4OCTYN K reHeTUYeCKMM pecypcamM U COBMECTHOE
MCNONb30BaHWE BbIrog, B OTHOLIEHWUM TPAAULMOHHBIX 3HAHWI, CBA3AHHbIX C FEHETUYECKUMM
pecypcamm).

197 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Hauusa

B topmanyeckom crioBape bnaka TEPMUH «HaUuMsa» onpenensieTcs kak bonbLlias rpynna fnwogen,
nmetoLmx obLiee NponcxoxaeHne, a3bik, TPAaULMN 1 0ObIYHO COCTaBIIAIOLLMX MONUTUYECKYHO
eavHuuy. TepMuH «rpaxgaHe» obo3HavaeT PUsnyYecKnx Nnmn puanYeckux nul, Kotopble
NPOXMBAIOT UMM UMEIOT peanbHoe U eNCTBYoLLEeE NPOMbILLIIEHHOE UM KOMMepYecKoe
npeanpusiTMe Ha TOW MU UHON TaMoXXeHHON TeppuTopun'®. B 3HaueHne TepMuHa «Hauumny»
3anoXxeHo npeacrasrneHne o coobuecTse nogen, chopMmpoBaHHOM Grarogaps oblemy
NPOVCXOXAEHMIO, KyNbType 1 UCTOPUK, a YacTo 1 Bnaroaaps obuiemy asbiky'®. TepmuH
«KYNbTYpHble OBOLLMHbI» NPU3BaH BbICTYNaTb B KA4eCTBE AOCTATOYHO LUMPOKOIO MOHATUS,
KOTOPOE BKIHOYAET rpaxaaH BCEW CTPaHbl, «Hauuo», B Cry4vasnx, Koraa TpaguumMoHHbIe
Bblpa)KeHWs KynbTypbl pacCMaTpmBalOTCA Kak NpuvHagnexaline Bcemy Hapoay onpeaeneHHon
CTpaHbl. JTO coveTaeTcs C NPaKTUKOM B APYrnx obractax NONUTUKN U CITYXXUT AOMOSTHEHNEM K

HenO,

HoBu3Ha

HoBu3Ha siBnseTcs ogHUM n3 Kputepmes naTeHTOCNoCcoOHOCTH npun nposegeHnmn no6on
OKCMepTn3bl MO CYLLECTBY. l/I306peTeHV|e c4yMTaeTcqa HOBbIM, €CIlin OHO He ABIAETCA YaCTblO

NPeALIeCcTBYIOLLEro YPOBHS TeXHUKM ™,

B cooteeTcTBMM co cTaTheln 33 [Joeogopa o nameHmHoul koonepayuu (PCT) HoBM3Ha
onpeaendeTtcs criegyrowmum obpasom: «[alnsa uenen mexagyHapoaHOW NpeaBapuUTENbHON
9KCMNepTU3bl 3asBNEHHOE N300pETEHNE CHUTAETCSA HOBbIM, ECIIN €r0 HE NOPOYUT
npegLwecTByHOLWNIN YPOBEHb TEXHUKK, KaK OH onpefeneH B UHCTpykumm». [pasuno 64.1(a)
WHctpykumm k PCT onpegenseT «npeflwecTBYOLWMIN YPOBEHb TEXHUKMY» KaK «BCE TO, YTO CTano
AOCTYNHbIM Nyb6nuke rae-nnbo B Mmpe NocpeacTBOM MUCbMEHHOrO PackpbITUS (BKoYas
YepTeXu 1 Apyrve UNcTpauun), CHMTaeTcsa NpeaLwecTBYOWUM YPOBHEM TEXHUKN NpU
YCNOBWM, YTO TaKOe pacKpbITUE MMENO MEeCTO A0 COOTBETCTBYIOLLEN AATbI».

B ctatbe 54 Egponelickolti nameHmHoul KoHeeHyuu (EMNK) copgepxutca cnegytouiee
onpeaeneHne HoOBMU3HbI: «M300peTeHne CYMTaeTCsa HOBbIM, ECIIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYaET BCe, YTO CTano obwenocTynHbIM NyTeM NMMCbMEHHOMO
WK YCTHOTO ONMMUCaHus, NCNOMb30BaHMSA Unun niobbiM Apyrm cnocobom 40 AaTbl NOA4aYM 3asBKM
Ha eBpONENCKN NaTeHT».

Pasgen 35 Ceoga 3akoHoB CLLUA 102 [YcnoBus naTteHTOCNoCcoBHOCTU; HOBU3HA] COAEPKUT
cnegyiollee onpegeneHne NoHATUSE HOBM3HbI: «MLIO MMEET NpaBo Ha Nony4YeHne naTeHTa, 3a
UCKITIOMEHUEM crnyyaes, koraa (1) 3aaBneHHoe nsobpeteHne 6biNo 3anaTteHTOBaHO, ONUCaHO B
neyaTHoM nybGnmkauumn, Haxoannock B NyGrIMYHOM MCNOMBL30BaHMN UNK B Nnpogake nunun 6uino
WHbIM 0Bpa3omM JOCTYMHO Ny6rmKke Ao hakTUYeckon AaTbl NO4aYM 3asBKN Ha 3asBEHHOe
n3obpeTeHune; unu (2) sassneHHoe n3odbpeTeHme Obino onmMcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBMM C pa3genom 151, nnu B 3asBKe Ha NaTeHT, ONyGrIMKOBaHHOW MW CHUTAIOLLENCS
ony6nnkoBaHHOW B COOTBETCTBMM C pasaernom 122(b), n B Takom naTeHTe Unv Takon 3asiBke Ha
NaTeHT, B 3aBMCMMOCTUN OT 0B6CTOSATENBCTB, HA3BaHO MMSA Apyroro nsobpertaTens, a

108

106 Hannanb Xepee, «Cornawenne TPUMC. MpoekT n aHanu3». W3a. 3-e, Sweet & Maxwell, cTp. 161.

Outep KyrenbmanH, «OxpaHa nuu, NpyHagnexawmnx K MeHbLWMHCTBaM, U KyfbTypHOro pasHoobpasuns
KOpeHHbIX HapoaoBy» nog ped. A. doH borganav n P. Bonbddpym, KOpuanyecknin exerogHmnk OOH, Vol. 11,
2007 r., cTp. 235.

moccapuin TepPMMHOB, OTHOCALLIMXCS K HEMaTepuanbHOMY KyNbTYPHOMY Hacneauio, paspaboTaHHbIn
HaumoHanbHom komuccren Hugepnangos no sonpocam KOHECKO, 2002 r. («...Hauuen MoxeT aBnaTbes
KynbTypHas OOLUMHa»), UMTMPYyeTCst B JOKyMeHTe «OxpaHa TpaanUMOHHbIX BbIPaXeHWA KynbTypbl/BblpaXXeHUA
donbkropa: nepecMmoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

CnpaBo4Hunk BONC no uHtennektyansHon cobctBeHHOCTU, nybnukaumns BONC Ne 489 (E), 2008 r., cTp.19.

110
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CbaKTI/I‘-IeCKaFI Aata nogayun 3asaBku npeawecTtsyeTt d)aKTVI‘-IeCKOIZ Aarte noaadun 3adBKU Ha

3anBneHHoe nsobpeteHne»'’.

OckopouTenbHbIN

«OckopbuTernbHbINY 03Ha4YaeT «BbI3blBAIOLLMIN HEYOBOMNLCTBYE, THEB UK 0buay;
NPOTMBOpPEYaLLMIA rocnoACcTBYIOLLEMY NPeACTaBNEHMIO O NPUNNYUAX U Mopanny (IopUan4eckmmn
cnosapb bnaka).

MaTteHT

lMaTeHT onpegenseTcs kak « AOKYMEHT, ONUCLIBaKOLLNA N3006peTeHne, KOTopoe MOXET BbITb
N3roTOBNEHO, MCMONb30BaHO 1 NPOAAHO C paspelleHns Bnagensua nateHta. M3obpeTteHune
npeactaenseT cobon peleHne KOHKPETHOM TEXHMYECKOM 3agadn. aTeHTHbIV AOKYMEHT
00bI4YHO COAEPXKMT, MO MEHbLLEN Mepe, OAHY hopMyny M3o06peTeHnsl, NOMHbLIN TEKCT ONUCaAHUA
n3obpeTeHnsa n bubnmorpadmryeckyto nHbopmauuio, Takyto Kak nvs 3aasutensi. OxpaHa,
npegocTaBnsemMasl naTeHToOM, orpaHM4eHa BO BpeMeHn (kak npasuno, 15-20 net nocne gatbl
nogayun 3asiBkM unu Bblgayn nateHTta). OHa Takke orpaHuyeHa TeppuTopuanbHO
COOTBETCTBYIOLLIEN CTPAHOW Unu cTpaHamu. [laTeHT — 3To cornalleHne mexay nsobpetatenem
N cTpaHoW. Takoe cornalleHne No3BoNdAeT BrnagenbLy He 4oNYyCTUTb APYrvX nnL K
W3rOTOBMEHUIO, MCNOMb30BAHMIO UMW NPOAAXe 3asBNEeHHOro naobpeteHua» ™,

MyHKT 1 cTaTbn 27 CoanawieHusi o mopao8biM acriekmam rpas UHMmMesiieKkmyarsHouU
cob6cmeeHHocmu (Cornawenune TPUIC) BecemnpHom Toproson opraHusaumm (BTO) rnacur, 4To
«[...] naTeHTbI BblgaoTCA Ha Ntobble N306peTeHns, He3aBNUCUMO OT TOrO, ABMSIKOTCA NN OHU
NPOAYKTOM Mnn cnocobom BO BCeX 06M1acTaX TEXHUKM, NPU YCNOBUK, YTO OHM obnagatoT
HOBMW3HOW, codepXaTt n3obpetaTenbCknii YypoBEHb 1 ABASKOTCS NPOMbILLNIEHHO NPUMEHUMbBIMMN.
[...] naTeHTbI BbIQAKOTCA M NATEHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTH OT
mMecTa nsobpeTteHus, 0bnacTn TEXHUKN, a TaKkKe OT TOro, BBO3ATCS NV NPOAYKTbI UIK
NpoM3BOAATCHA HA MECTE».

CoxpaHeHue

CoxpaHeHune nmeeTt ABa OCHOBHbIX 3f1IeMeHTa: BO-NEPBbIX, COXPAHEHME XUBOTO KyJIbTYPHOIO U
coumnanbHOro KOHTEKCTa TPaANLMOHHBIX 3HAHWUIA N BbIPaXXEHUI KynbTypbl ANS NogaepKaHus
TPaaULMOHHOW CUCTEMbI, B pamMKax KOTOPOW NPONCXOANT pas3BuUTHE, Nepedaya U3 NoKoneHus B
MOKOSIEHNE TPaAMLMOHHbBIX 3HAHUIN N BblPaXXEHWI KyTbTypbl U yNpaBneHue 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpPAHEHNE TPAAULMOHHBIX 3HAHUIN U BbIPaXXEHU KyNbTypbl B 3a(OMKCUPOBAHHOM
dopme, HanpuMep, B Criydasx Ux JOKYMEHTUpoBaHus. CoxpaHeHme MoXeT ObiTb HanpaBneHo
Ha oKasaHue MOMOLLN B BbPKMBAHUN TPAOULMOHHBLIX 3HAHWUI UMW BblpaXXeHU KynbTypbl ANs
OyayLMX NOKONEHUIA NCKOHHOW OBLLMHBI 1 obecneveHne nx NpeemMcTBEHHOCTM B paMKax
TPaanLNOHHON UIM YCTAHOBNEHHON 0BbI4YasiMn cucTembl, NMMBO Ha NpefocTaBreHne 4ocTyna K
HUM LLUMPOKOW OBLLEeCTBEHHOCTM (B TOM YMCNE YYEHbIX U UCCreaoBaTenen) B 3HaK NPU3HaHNA NX

3HaYeHNs KaK KONMeKTUBHOTO KynbTYPHOro Hacneaus yenoseyecTea .

12 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-

9015-appx-l.html#al_d1fbel_19797_b0. Ccbinka genaetcs Ha pa3gen 35 Ceoga 3akoHoB CLUA 151
«Bblgaya nateHTax», goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, n pazgen 35 Ceoga 3akoHoB CLUA 122(b) «KoHdburaeHUmanbHbI ctaTyc
3asBOK; NMyOnvKaumsi NaTeHTHLIX 3asiBOK», 4OCTYyNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapll-sec122.pdf.

M3 T'moccapuit BOVC Ha noptane PATENTSCOPE.

14 0630op gesTensHOCTU 1 pesynbTaToB paboTbl MexnpaBuTensctBeHHoro komuTeta (WIPO/GRTKF/IC/5/12),
NyHKT 37.
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3akoHbl M NporpaMmmbl He U3 0bnacTn NHTennekTyanbHOM COOCTBEHHOCTN, HanpaBneHHbIe Ha
OXpaHy M NOOoLLPEHME XKNBOrO HAcNeansi, MoryT okasaTb 6OmMbLUYO NOMb3y B KAaYecTBe
[AOMNOJSIHEHUSA 3aKOHOB B OTHOLLEHMMN OXPaHbl MHTENNEKTyanbHOW co6cTBEHHOCTW. [pyrue
MeXayHapoAHble NpaBoOBble CUCTEMbI, Takne kak KoHgeHyusi o buonoaudyeckom pasHoobpasuu
(1992 r.) n Opranmnsaunsa O6begMHEHHbIX Haumin no Bonpocam o6pa3oBaHust, Hayku
KynbTypbl (FOHECKO), kacatoTcs acnekTtoB 0XpaHbl, COXpaHEHMS 1 3aLWUTbl TPAAULMOHHbBIX
3HaHWI 1 TPAAVLIMOHHBIX BbIPAXEHWIA KyNbTypbl B X KOHKPETHOM MOMUTUYECKOM KOHTeKcTe ™,

MpenBapuTenbHoe ob6ocHoBaHHOe cornacue

B Heckonbknx MexayHapoaHbIX JOKYMEHTaXx, KacatoLmnxcs, B YaCTHOCTU OKpyXXatoLwwen cpeapl,
Hanpumep, B NyHKTe 4 cTaTbh 6 ba3esibCKol KOHBEHUUU O KOHMPOJIE 3a mpaHcepaHUYHoU
riepeeo3skoli onacHbix omxodoe u ux ydaneHuem (1989 r.) n B KoHgseHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.), ynoMMHaeTca unm nogpasymeBaeTcs npaso Unu npuHLUMUN
«npeaBaputenbHoro obocHoBaHHoro cornacusa» (MOC) nnn nHorga «cso6oaHoro,
npegeaputenbHoro o6ocHoBaHHoro cornacus» (CrocC).

B oTHOWeEHMM gocTyna K reHeTM4YecKkMM pecypcam, B NyHkTe 5 ctatbn 15 KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) npegycMaTpmBaeTCsl, UTO OH «PerynmpyeTcs Ha
OCHOBE npefBapuTenbHOro o6ocHoBaHHoro cornacus orosapvsatowei CTOPOHbI,
npegocTaBnsoLen Takne pecypcbl, ecrnv ata CTOpoHa He peLunT nHayey.

B nyHkTe 1 cTtatbu 16 Hazolicko2o npomokosa peayrnuposaHusi docmyria K 2eHemu4eCcKUM
pecypcamM u Co8MecmHO20 UCIOob308aHUs Ha cripasedsiueoll U pasHoU OCHO8e 8b1200 om UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.) npegycmaTpuBaeTcs, YTo
«Kaxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Criyyal0 Haanexaiime n copasmepHbie
3aKkoHoAaTernbHble, aMUHUCTPATUBHbIE UK NONUTUYECKUE Mepbl Anga obecnedeHns Toro,
4YTOObI 4OCTYN K TPAANLMNOHHBIM 3HAHUAM, CBSA3aHHbIM C FEHETUYECKUMU pecypcamu, KoTopble
MCNONb3YKTCH B Npeaenax ee tpucamKummn, ocyLLEeCTBNSANCA B COOTBETCTBUN C
npeaBapuTenbHbIM 060CHOBaHHbBIM Corflacnem unun ¢ ogobpeHnss N Npy y4acTumn KOPEHHbIX U
MECTHbIX 0bLmne, n YTobbl ObiNM yCTaHOBMEHLI B3aMMOCOrIacoBaHHbIE YCIOBUS, Kak
onpeaeneHo B HaUMOHaNbHOM 3aKOHOAATENbLCTBE, PEryNMPYOLLEM OOCTYMN K FreHETUYECKUM
pecypcamM 1 COBMECTHOE UCMONb30BaHWE BbIrOA4, Uv B PEryNATUBHbBIX TpeboBaHUSX Apyrom
CTOpOHBI, rae HaXOA4ATCA TakMe KOPEHHbIE U MECTHbIE OBLLMHbI».

lMepBOHa4anbLHO 3TO NOHATUE ObINIO 3aMMCTBOBAHO M3 MEOULVHCKOM 3TUKN,
npegycMaTpuBaBLLEN MPaABO NaUneHTa NpUHNMaTb pPELLEHNE, NPOBOAUTL NN HE NPOBOAUTL
MeOULMHCKOE fieYeHmne nocre nonyyYyeHns NosIHon nHopMaLumn O puckax u NpenmyLLecTBax
Takoro KOHKpETHOro neveHusi. Hanpumep, B ctatbe 5 Beceobwel dexknapayuu 1997 2. o
2eHOMe 4Yesiogeka U rpasax Jyesiogeka npeaycMaTpmBaeTCs, YTO BO BCEX CriyYasx
nccnegoBaHusl, NeYeHUs NN AMarHoCTUKK, OKasbiBaoLWMX BIUSHUE HA FEHOM YerloBeKa,
cnegyeT oueHMBaTb NOTEHLMaNbHbIE PUCKU N MPEUMYLLECTBA U «MOSYy4YnTb NpeaBapuTenbHoE,
cBobogHoe n 060CHOBaHHOE cornacmne COOTBETCTBYOWEro nuuay. B ctatbe 6 Beceobwel
deknapayuu o buoamuke u npasax Yesoseka (2005 r.) OpraHusaumm O6begmHeHHbIX Hauuin
no Bonpocam obpa3soBaHus, Haykn n kynbTypbl (KOHECKO) TpebyeTca nonyyeHne
«npeaBapuTenbHoro, cB0604HOro0 N 060CHOBaAHHOIO Cornacus OT COOTBETCTBYIOLLIErO NMLay,
Korga peyb UOET O «MPEBEHTUBHOM, AMArHOCTUYECKOM U TepaneBTUYECKOM MEANLMHCKOM
BMeLLATENbCTBE» UNN «HAaY4YHOM UCCNEAOBaHUNY.

e OxpaHa TpaguLMOHHbIX 3HaHWI: NPOEKT aHanu3a Npo6enos: NepecMOTPeHHbIN BapuaHT

(WIPO/GRTKF/IC/13/5(b) Rev.), npunoxeHue |, cTp. 6.
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OTOT TEPMMH BbITEKAET U3 peanuaauum obLero NnpuHLMna y4acTust KOpeHHbIX HapOaoB B
NPUHSATUM peLeHmnii n hOpMyNMPOBKE, peanu3aLmi 1 OLEHKe 3aTparmBaroLLmx ux nporpamm™e.

MpunaratensHoe «cBOBoAHOE» NCNOMb3YETCS C Lienblo obecneyeHns Toro, YTobbl B xoae
NeperoBopoOB He OCYLLLECTBMANOCH HUKAKOro NPUHYXXAEHUS MU MaHUMYNUPOBaHWS, a CIOBO
«npefBapuTenbHoe» HarnpasneHo Ha NpU3HaHWe BaXKHOW ponu dakTopa BpeMeHMU,
HeobX0AMMOro KOPEHHbLIM Hapodam A NMOSHOro aHanMaa NPeaioXKeHU, U yBaxeHne Toro
dakTa, YTo Ha AOCTMKEHME KOHCeHcyca TpebyeTcst Bpemsi. OHO Takke npeaBocxuLiaeT
BO3MOXXHOCTb TOr0, YTO B pPearnbHOCTU peLleHNsi, 0COBEHHO Te, KOTopble KacatTCs
MacLuTabHbIX MHBECTULMI B 06nacTb pa3BuTUs, NPUHUMAOTCSt KOPEHHBIMU HAapO4aMK 3apaHee.
MoHATNe «0BOCHOBaAHHOIO» COrnacusi oTpaxkaeT pacTyLlee Npu3HaHue Toro, YTo oueHKa
BO34ENCTBUS HA OKpY>KatoLLyo cpeay v obLLeCcTBO SBNsieTCS Heo6XoANMbIM yCroBUEM AN
nto6oro npowecca NneperoBopoB 1 NO3BOSISIET BCEM CTOPOHAM NPUHUMAaTh B3BELLEHHbIE
peLLeHus.

«Cornacue» npeacrasnseT coboii NpoLecc, NOCPEeACTBOM KOTOPOTO BbiAAeTcA paspeLueHme Ha
OCHOBe B3anMHOro Aosepus. OBOCHOBaHHOE corfacue npeanonaraeT NpeaocTaBreHne
YETKNX MOSICHEHWIA, @ TaKKe AaHHbLIX O KOHTPAaKTe, BO3MOXHbIX BbIFOAaX, MOCNEACTBUAX U MyTsX
[anbHeliLero Ncnonb3oBaHns. JTOT NPOLIECC AOIMKEH BbITh NPO3paYHbLIM, a (POPMYIMPOBKM —
MOMHOCTLIO MOHATHLIMW A5 KOPEHHbIX Hapoaos™’.

MpeAawecTBYOWMUIA YPOBEHb TEXHUKM

MpepwecTByOLWMIA YPOBEHDb TEXHUKM B 0OLLIEM CMbICNE NpeacTaBnsieT cobon Bce 3HaHus,
KOTOpble CyLlecTBOBaNu 4O NO4ayM COOTBETCTBYIOLLEN 3asBKM UNKW AaTbl NpyuoputeTa,
He3aBMCUMO OT TOro, CyLeCTBOBaNu fiv OHU B NUCbMEHHOW hopMe Unn B popme YCTHOro
pacKpbITUSA. B HEKOTOPbIX NPaBOBbIX AOKYMEHTAX CYLLECTBYIOT pasnuymsa Mexay neyatHbiMu
ny6nukaumsiMm, yCTHbIM packpbITUEM M NPeablayLMM UCNONb30BaHUEM U MECTOM
NPOUCXOXAEHNS NyGnuKaumum unm packpbitns''®,

Onsa uenen PCT onpeneneHne npeallecTBYOLWEro YPoBHS TEXHUKM B npasune 33.1
NHctpykumm k PCT nmeet cnegytoLyro OpMyIMpoBKY: «BCe TO, YTO CTano AOCTYNHO nybnuke
roe-nmbo B Mupe NOCpeacTBOM MUCbMEHHOrO PackpbITUS (BKMOYasa YepTexu n apyrme
WNNICTPaLUN) U YTO MOXET ObITb NONE3HbIM NPU ONpeaeneHnn, ABnsSeTCa N 3asiBfieHHoe
n3obpeTeHne HOBbIM U COOTBETCTBYET NN OHO n300peTaTenbCKOMy YPOBHIO (T.€. ABNAETCA Nn
n3obpeTeHne o4eBMAHBIM UMM HET) NPW YCIOBUN, YTO PacKpbITUE CTano AOCTYMNHbIM 40 AaThbl
MeXayHapoaHOW nogayvm».

B cnyyae c EBponon, B nyHKkTe 2 ctatb 54 Egponetickol nameHmHou KoHeeHuyuu (ETK)
Aaetcs onpegeneHne aKBUBaneHTHOro TeEpMMHA «yPOBEHb TEXHMKUY KaK BKITHOYAIOLLEro «BCe,
YTO CcTano obwenoCTyNHbIM NyTEM MMCbMEHHOMO UMM YCTHOrO ONUCaHWUS, UCMOSTb30BaHNA Unu
nobbIM ApyrumM cnocobom A0 AaThbl Nogadun 3asiBK1 Ha €eBPONENCKMIA NaTeHT». B oTHOWeHUN
atoro nonoxeHus EMNK, B Pykogodswux npuHyunax ro rnpo8edeHuUro IKCrnepmusbl 8
Esponetickom nameHmHom sedomcmee (ElNB) npegycmaTpmBaeTcs, YTO «crnegyeT NpUHATbL BO
BHMMaHue LWMPOTY 3TOro onpegenexHus. He cywecTByeT Kakmx-rimbo orpaHuyeHuni B
OTHOLLEHUN reorpadmnyeckoro MecTonoMNOXeHWs, NN A3blka Unv opMbl, B KOTOPOR
CooTBeTCTBYOLAs UHOPMaLmMsa cTana JOCTYNHON Nybnuvke; Takke He npedycmaTpuBaeTcs

116 MyHkT 2 ctatbn 32 Oeknapaumn OOH o0 npaBax KOpeHHbIX HAPOAOB; CM. Takke PykoBogsLume NpuHUMNbI

Mpynnel OOH no Bonpocam pasBuTUSA B OTHOLLEHNW KOPEHHbIX HAPOOOB.

CtmeeH AnneH n Anekcangpa KcaHtaku, «Pasmbiwnenunsa o KonseHuun OOH o npaBax KOPeHHbIX HapoaoB»,
Oxkcpopa v MNoptneHa, OperoH, cTp. 49. Cm. Takke «[1oCTOsIHHBIN OpPYM MO BOMpOCam KOPeHHbIX HAapOa4oB
npu SkoHomun4yeckom n CoumanbHom CoseTe OOH», yeTBepTas ceccusi, n «OT4YET O MeXayHapOAHOM
cemuHape no MeToamkKam B OTHOLLEHUM cBOBOAHOro NpeaBapuTenbHOro 060CHOBaHHOMO cornacus 1
KOpEeHHbIX HapoaoB», E/C.19/2005/3, cTp. 8.

CnpaBo4yHunk BONC no uHtennektyansHol cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 19.
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CPOK OeNCTBUS LOKYMEHTa U APYrmx UCTOYHMKOB MHAopmaumn. OgHako CyLecTByOT
HEKOTOpbIE KOHKPETHbIE UCKtoYeHus (CM. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTBYOLWNA YyPOBEHb TEXHUKN KOCBEHHO
onpegensieTcst NocpeacTBOM KOHLEMNLMM HOBU3HbI, Kak BCE, YTO «3anaTeHTOBaHO, ON1caHo B
neyaTHow nyGnukaumm, Haxogunock B Ny6MYHOM UCMONbL30BaHMM UK B Npogaxe unm 6bino
MHbIM 0Opa3omM JOCTYNMHO Ny6nmke Ao hakTUYecKon AaTthbl Nogaymn 3asBKM Ha 3asBlIEHHOE
n3obpeteHune; nnu (2) sasasneHHoe n3obpeTteHne Obino onncaHo B NateHTe, Bbl4aHHOM B
cooTBeTCTBMU C pasgenom 151, unm B 3asBke Ha NaTEHT, oNyONMKOBaHHON U CYUTALOLLENCS
ony6nukoBaHHOM B COOTBETCTBMM C pasgenom 122(b), n B TakoM naTteHTe unm Takomn 3asiBKe Ha
naTeHT, B 3aBUCUMOCTUN OT OBCTOATENBLCTB, HA3BaHO UMS ApYroro nsobperarens, a
dakTnyeckas gata nogaym 3asiBkvu NpeawecTByeT hakTuyeckon gate nogaym 3asiBKM Ha
3anBneHHoe nsobpeteHne»'™.

B pasgene 29 AnoHCKOro naTeHTHOro 3akoHa «NpeaLecTBYOLWNA YPOBEHb TEXHUKNY
onpeaensdetcs Kak «(i) n3obpeTeHus, KOTopble ObIM MYGNMYHO N3BECTHBI B ANOHUN UNu B
APYron cTpaHe A0 nodayn 3asiBKu Ha naTeHT: (i) n3obpeTeHus, KoTopble NyGnnYHO
MCNONb30Banucb B ANOHUM UNW ApYyron cTpaHe, A0 No4ayun 3asiBKU Ha NATEHT; U

(iil) n3o0bpeTeHust, koTopble BbINK ONUCaHbI B pacnpoCcTpaHeHHON nyonnkaunm, nnu
n30bpeTeHns, KoTopble cTanu NyGrMYHO AOCTYMHbI C MOMOLLBIO CPEeACTB 3NEKTPOHHOM

KOMMYHMKaLmMM B ANOHUM N B APYroii cTpaHe, A0 NoAaym 3asBku Ha naTteHT» %,

OxpaHa

«OxpaHa» B pabote KomuTeTa npnobpena TeHAEHUMIO K TPAKTOBKE OXpaHbl TPAAMLMOHHBIX
3HaHWUIA U TPAAMLMOHHBIX BbIPAXXEHWUI KyNbTypbl OT HEKOTOPbIX (POPM HECAHKLMOHNUPOBAHHOMO

MCMONb30BaHNSA TPETLUMU CTOPOHaMU™!. PaspaboTaHbl U NPUMEHSIIOTCS ABE (POPMbI OXPaHbI.

[losumueHasi oxpaHa

Wccnenytotea aBa acnekra No3UTUBHOW OXpaHbl TPAAUUMOHHBIX 3HAHUA U TPaANLNOHHBIX
BbIpaXXeHU KynbTypbl NOCPEACTBOM NpaB MHTENNEKTYyanbHOM COBCTBEHHOCTU, NPUYEM OANH U3
HUX KacaeTca NPensaTCTBOBAHUSA HECAHKLMOHMPOBAHHOMY MCMONb30BaHUIO, a BTOPOWN KacaeTcs
aKTUBHOIO MCMOMb30BaHUSA TPaAMUMOHHbBIX 3HAHUIN N TPAANLMOHHbBIX BblpaXXeHWU KynbTypbl
NCKOHHOW 00LWwmMHON camon. Kpome Toro, npumeHeHme K NO3UTUBHOW OXpaHe TPaauLMOHHbIX
3HaHWIA 1 TPAOULMNOHHBIX BbIP@XXEHUIN KyNbTYpbl NOAX0A0B, HE OCHOBAHHbIX Ha
WHTENNEKTyarnbHOM COBCTBEHHOCTU, MOXET ObITb AOMOSNHNTENBHOM MEPOWN MO UCMOJIL30BAHMIO
npaB MHTENNEeKTyarbHON COBCTBEHHOCTU N OCYLLLECTBNATLCSH COBMECTHO C OXPaHOWM
WHTENneKTyanLHo co6CTBEHHOCTM . Hanpumep, NosnTUBHAs OXpaHa TPaANLIMOHHBIX 3HAHWIA
N TPAAMLMOHHBIX BblPaXXEHWI KyIbTypbl MOXET NPensaTCTBOBaTb MOCTOPOHHMM LM B
NONYyYEHUN 3aKOHHOIrO A40CTyNa K TPagUUMOHHBIM 3HAHUSIM U TPaAULMOHHBIM BblpaXXeHUAM
KynbTypbl UM UCNOMNBb30BAHUM MX OS5 NOSTyYEeHNS KOMMEPYECKOM BbIroAdbl B OTCYTCTBUE
CcrnpaBeaIMBOro COBMECTHOrO MOSIb30BaHUS COOTBETCTBYIOLLMMU NPENMYLLECTBAMWN, OAHAKO
OHa TaKke MOXeT ObITb UCMONb30BaHA HOCUTENSIMU TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbIX

19 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-

9015-appx-l.html#al_d1fbel_19797_b0. Ccbinka genaetcs Ha pa3gen 35 Ceoga 3akoHoB CLUA 151
«Bblgaya nateHTa», goctyneH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, n pasgen 35 Ceopa 3akoHoB CLUA 122(b) «KoHdmaeHumanbHbI cTaTyc
3asBOK; NMyOnvKaumsi NaTeHTHbIX 3assBOK», 4OCTYNeH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/ USCODE-2011-title35-partll-chapll-sec122.pdf.

CM. ANoHCKOro NaTeHTHOro 3akoHa; AOCTyneH Ha: http://www.wipo.int/wipolex/en/details.jsp?id=16061.
0630op gesTensHOCTU 1 pe3ynbTaToB paboTbl MexnpaeutensctBeHHoro komuTteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.

Tam xe, nyHKTbl 21 1 22.
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BbIpaXKEHWUI KynbTypbl ANS CO34aHMs COGCTBEHHbIX NPeAnpUsITUA HA OCHOBE MX TPaAULMOHHbIX
3HaHWI 1 TPAANLIMOHHBIX BbIPaXeHUt KynbTypbi'Z,

SawumHas oxpaHa

TepMuH «3alMTHas oxpaHa» OTHOCUTCS K noabopke cTpaTteruin Ans obecnevyeHns Takoro
NONOXEHNS, YTOObI TPETbU CTOPOHbI HE NOMYyYanu He3aKoHHbIX UM HEOBOCHOBAaHHbIX NPaB
MHTEeNneKTyanbHol CO6CTBEHHOCTU B OTHOLLEHUM TPaAULMOHHbBIX BbIPaXXeHWI KynbTypbl,
06BHEKTOB TPAANLIMOHHBIX 3HAHWIA N B3aMMOCBSA3aHHbIX reHeTuYecknx pecypcos . 3awmtHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO MU NPU3HAHNIO
HeOencTBUTENbHBIMWU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa30M YXKe CYLLEeCTBYHOLLME
TPaAVLUMOHHBIE 3HAHUSI 3asIBIISIOTCS B KAYECTBE M300pEeTEHMN.

Mpoueanypbl

Mpoueaypbl NnpeacTaBnsaloT cO60M NpaBoBbIe COrnalleHns, KOAEKCbl NOBEeAEHNS, PyKOBOASLLMNE
NPVHLMNbI UK YKa3aHWs Ha TO, Kak Noan AOSMKHbI BECTU cebsa B onpeaeneHHbIX
obcroaTenbcTBax. OHM MOryT UCnonb3oBaTbCs ANt pa3paboTkn OBLLMHHBIX HOPM B
OTHOLLEHUWN PacnpOCTPaHEHNsI 3HAHUA U UCMOMb30BaHNA X CTOPOHHUMU NMLaMK, a Takke ANs
COAENCTBUSA N3MEHEHMIO MHEHNS U BbipaboTKe HOBbIX HOpM. Kak npasusio, npoueaypbl HOCAT
rMOKMIN XapaKTep U CO BpEMEHEM MOTYT MeHATbCA. OHM MOTyT MCMNOSb30BaTbLCA Kak CpeacTBo
AN OOCTUXKEHMSA ONpeaeneHHbIX Lenen, KOTopbixX He yaanocb A0CTUYb OOpaLleHneM K opyrum
obnactam npaea. [lNpouenypsbl, NpeacraBndaowme cobor oduumansHble N HeouumnanbHble
pyKoBoAsALLME NPUHLUMBI B OTHOLLEHUN NOBEAEHUS, MOTYT COAENCTBOBATL BbICTPaNBaHMIo

OTHOLLIEHUI 1 co3aaBaTb BO3MOXHOCTU AN BO3HUKHOBEHMSI HOBbIX OTHOLLIeHI/IIZlZS.

MocTaBwmKu n nony4yaTtenu reHeTu4eCKnux pecypcoB

MocTaBLMKK 1 NonyYaTeny reHeTUYECKNX PECYpPCOB MOTyT BKIOYaTb NPaBUTENbCTBEHHbIV
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENbCTBEHHbIE YYpEXaeHNs
(HauMoHarnbHbIe, perroHanbHbIE UMM MECTHbLIE), BKIHOYash yYpexaeHus, oTBevaoLme 3a
agMUHUCTPaTUBHOE YyNpaBrieHne HauMoHarbHbIMU Napkamu U NPaBUTENbCTBEHHbLIMU 3EMIISIMM);
TOProOBIO UMK OTPACM NPOMbILLINEHHOCTH (Hanpumep, dhapmaueBTuYeckasi, NpoLOBONbLCTBIE U
cenbCcKoe X03ANCTBO, OBOLLEBOACTBO M NPeanpusiTust KOCMeTUYECKOM oTpachiu); Hay4Ho-
nccnegoBaTenbCckue yyupexaeHus (Hanpumep, yHMBepcuTeThbl, 6aHku reHoB, 6oTaHnYeckue
cafbl, MUKPOGHbIE KONMNEKUMMN); XPaHUTENN reHeTUYECKNX PECYPCOB U HOCUTENM
TPaAMUMOHHBIX 3HaHWI (Hanpumep, accoumaummn XUnepoB, KOPEeHHbIE HAapOoabl UMM MECTHbIe
coobLLecTBa, HapoaHble OpraHnsaLmnn, TpaauuMoHHbIE ddepMepckme coobLLecTBa); U Apyrue
(Hanpumep, BNagesbLbl YaCTHLIX 3eMeflb, PYMNMbl N0 COXPaHEHMIO NpUpoabl U T.4.) %,

OOLlecTBEeHHOe AoCTOoAHMe

B GonblUMHCTBE CryyaeB TBOPEHME CUMTAETCA O6LLECTBEHHBIM JOCTOSIHUEM, ECMM
OTCYTCTBYIOT NPaBOBLIE OrPAHNYEHNSA OIS €r0 UCMOMNb30BaHNS LLIMPOKOM NyGRnKon™’.

KOpugudeckun cnosapb bnaka gaet cneayouee onpegeneHme oo ecTBEHHOro AOCTOAHNS:
«COBOKYMHOCTb N300peTEHN N TBOPYECKUX NPOU3BEOEHNI, KOTOPbIE HE OXPaHATCA
npaBamun UHTENNEKTYyanbHOM COOCTBEHHOCTU U MO3TOMY AOCTYNHbI ANa 6ecnnaTHoro

123
124
125

Tam xe, NyHKT 21.

Tam xe, NyHKT 28.

IxeiH AHOEPCOH, «VICKOHHbIe/TPaANLUMOHHBIE 3HAHUSA U MHTENNEKTyanbHas CO6CTBEHHOCTbY, LieHTp
N3y4yeHnss 0OLLECTBEHHOrO [OCTOSHUSA, YHuBepcuTeT [btoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

126 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

27 CM. pokymeHT SCP/13/5.
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ncnonb3oBaHusa NobbIM YenosekoM. [locne yTpaTbl UM UCTEYEHNSI CpOKa AENCTBUSA
aBTOPCKOro npaea, npasBa Ha TOBapHbIM 3HAK, NaTeHTa Ui KOMMEPYECKON TalHbl OXpaHsemas
UMW MHTEeNNeKTyanbHass CO6CTBEHHOCTb CTAHOBUTCH YaCTbo OOLLECTBEHHOIO AOCTOSHMUS U
MOXeT ObITb NpMcBOeHa NtobbiM NMLOM 6€3 OTBETCTBEHHOCTW 3@ HapyLUEHMEY.

O6LecTBeHHOE AOCTOSIHME B 06/1aCTN aBTOPCKOro npaea M CMEXHbIX NpaB onpeaensercs Kak
«obnacTb NpUMEHeHNs Takmx paboT N 06 bEKTOB CMEXHBIX NpaB, KOTOPbIE MOTyT
MCNONb30BaTbLCA U KCNNyaTUpoBaTbCA NtobbiM YenoBekom 6e3 paspelleHms u 6es
o06s3aTenbCTBa yNnavymMBaTh BO3HArpaXxKaeHne COOTBETCTBYHOLLMM Briagernbuam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuio, BCNEACTBUE NCTEYEHUS MX CPOKA OXPaHbl, UK
BCNeaCTBME OTCYTCTBMS MEXAYHapOL4HOro AoroBopa, 0b6ecneynBatoLero ux OXpaHy B 4aHHOWN
cTpaHe»'®.

Kak npaBnno, npuMeHnTEeNbHO K NaTEHTHOMY 3aKoHOA4ATeNbCTBY 0OLECTBEHHOE AOCTOSHME
BKITHOMAET 3HaHWS, MOEN U MHHOBaLMW, B OTHOLLEHUM KOTOPbIX L0 U OpraHn3aums He
MMEIT NpaB COOCTBEHHOCTU. 3HaHWS, MOEWN N UHHOBALMKN CHMTAKOTCA OOLECTBEHHbIM
AOCTOSIHUEM, €CNU He CyLLeCcTByeT NPaBOBbIX OrPaHUYEHU AN UX UCMONb30BaHUSA (C y4eTOM
pPa3nMynin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX N CYLLECTBOBAHWS, B CBSI3M C 3TUM, Pa3fnyHbIX
00LLEeCTBEHHbIX AOCTOSIHWUI), MOCINE UCTEYEHUS CpoKa AENCTBUS NaTeHTOB (00bI4HO 20 neT), n
€CI OHW He MPOoAJIEBAOTCS, NOCNE aHHYNMPOBAHUSA U NPU3HAHUSA MATEHTOB

HepaencTBUTENbHLIMUZS,

Ponb, CTpykTypa 1 rpaHuLbl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPEeAMETOM aKTUBHbIX
o6cyxaeHun Ha pasnuyHbix opymax, Bkntodasd BOMC n MKIP. 3HayeHve TepMuHa
«0bLLEeCTBEHHOE LOCTOSAHNE» MPUMEHUTENBHO K TPAAULMOHHBIM 3HaHUAM U TPaAULMOHHBIM
BblpaXXeHMsIM KynbTypbl 60rnee nogpobHO paccMmaTpmuBaeTcs B «3anmcke 0 3HaYeHUN TepMuHa
«0BLLEeCTBEHHOE JOCTOSHNE» B CUCTEME MHTENNEKTyanbHON COBCTBEHHOCTM CO CneumanbHOm
CCbISIKOM Ha OXpaHy TPaAMLUMOHHbIX 3HAaHWUN U TPAANLMOHHbBIX BblpaXKeHUI
KynbTypbl/BblipaxkeHnn donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wWwenocTynHOCTb

Ha coseluaHunm ['pynnbl TEXHUYECKMX 3KCMEPTOB U FOPUCTOB MO TPaAULUMOHHLIM 3HAHUSIM,
CBSA3aHHbIM C reHETUYECKUMUN pecypcamMm, B KOHTEKCTE MEXOYHapOa4HOro pexumMa ocTyna u
COBMECTHOrO MOJfb30BaHUA Bbirogammn akcnepTbl 06Cyannmn TepMmHbl «0bLLECTBEHHOE
AOCTOsIHME» N «0bLWEeqOCTYNHOCTbY CO CMeUmnanbHOM CChINTKON Ha TpaguUMOHHBLIE 3HAHUS,
CBSI3aHHbIE C TEHETUYECKMMUN pecypcamn: «TEePMUH «OBLLLECTBEHHOE LOCTOSIHUEY, KOTOPbIN
ncnonb3yetcs Anst 0603Ha4YeHnss 6ecnnaTtHOM AOCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
06LWeaoCTyNHbIM [TPaAWLMOHHBIM 3HaHUSAM], CBSAI3aHHBIM C FEHETUYECKMMM pecypcamu.
CornacHo obuiemMy noHMMaHuio 06Lea0CTYNHOCTUN, OHa He O3Ha4vaeT GecnnaTHOW JOCTYNHOCTW.
Obwee NnoHMMaHne obLLeAOCTYNMHOCTM MOXET 03Ha4YaTb, YTO CYLLECTBYIOT onpeaeneHHble
yCnoBus 4Ns1 YCTAHOBINEHNS B3aMMOCOrIacoBaHHbIX 0653aTenbCTB, TakMX, Kak nnarta 3a AoCTyn.
[TpagMuMOHHbIE 3HAHWS] HEPEAKO CYMTAKOTCH OTHOCALLMMUCA K OBLLECTBEHHOMY AOCTOSIHUIO W,
Kak cnegcreue, ABMSIOLWUMNCA JOCTYNHbIMKW 6ecnnaTHO, Kak TONbKO OHWN U3BATbI U3 NX
KOHKPETHOrOo KynbTYPHOro KOHTEKCTa M pacnpocTpaHeHbl. OpgHako Henb3st cebe npeactaBuThb,
YTO [TPagMLUMOHHbIE 3HAHWS], CBA3aHHbIE C FEHETUYECKMMM pecypcamm, KOTopble cTanu
o6LWwenoCTynHbIMK, HAKOMY He NpuHagnexat. B pamkax koHuenuun obwenocTynHOCTU no-
npexxHemy TpebyeTcsi nonyyYeHne npeaBapuTenibHOro MHOPMMPOBAHHOIO Cornacus
BnagenbLa [TpaguuMOHHBIX 3HAHWI], KOTOPLIN MOXeT BbiTb onpeaernieH, paBHO kak TpebyeTtcs
NPYMEHEHNEe COOTBETCTBYIOLLMX NOMOXEHWUI O COBMECTHOM MOMb30BaHMM BbIr04amMu, B TOM
yucre ecrnv M3MeHeHne B UCNOoNb30BaHUM IBHO 00YCNOBMEHO NOMy4YEeHHbIM paHee

128 My6nukauuns BOUC «PykoBoacteo BOUC no goroBopam B 06nacTv aBTOPCKOro npaea M CMEXHbIX NpaB v

Fnoccapuit TEPMUHOB MO aBTOPCKOMY NPaBy U CMEXHbIM NpaBam».
129 CM. pokymeHT SCP/13/5.
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npeasapuTesribHbIM I/IH(*)OpMVIpOBaHHbIM cornacuem. B Cliydae HeBO3MOXHOCTHU onpenerieHnd

BnagenbLa 6eHeduLmapsl BCe xe MOoryT BbiThb ykasaHbl, Hanpumep rocyaapcteom» .

PeecTpbl TpPaAMLUMOHHbLIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX Pa3HbiX ToMek 3peHusi. C TOUKM 3peHust Npaea
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHbIe Uy NpaBoycTaHaBNMBatoLme B
3aBMCMMOCTU OT CUCTEMbI, B paMKax KOTOPOI OHU yupexaeHbl™".

CornacHo geknapaTtMBHOMY PeXuUMY, KacaloLwemycs TPaaULMOHHBbIX 3HaHUIA, NpaBa Ha
TPaAMUMOHHBIE 3HAHUSI HE BbITEKAIOT HU U3 KAKOro akTa NpaBUTENbCTBA, @ OCHOBLIBAOTCS Ha
NpeaLwecTBYOLLMX NpaBax, BKIoYas yHacrneoBaHHbIe OT NPeakoB, 0OblYHbIE, NTNYHbIE
HeuMmyLLeCTBEHHbIEe NpaBa M NpaBa YenoBeka. B cnyyae ¢ geknapaTUBHLIMKU peecTpamu, XoTs
perncTpaums U He BNUSIET Ha CYLLIECTBOBaHME TakuxX Npas, OHa MOXET UCMONb30BaThCS
naTeHToBedaMW ANs aHanM3a U3BEeCTHOrO YPOBHSI TEXHUKUN U A1 OCnapuBaHus BblAaHHbIX
NnaTEHTOB, B KOTOPbIX MPSIMO MM KOCBEHHO MCNOMb30BaHbl TpaAWULMOHHbIE 3HaHMS. Korga
Takne peecTpbl PYHKLUMOHMPYIOT B 3M1EKTPOHHOM hopMe U AO0CTYMNHbI Yepe3 VIHTEPHET, BaXHO
co3fdaTtb MexaHu3Mm, obecneunsaroLLnii AENCTBUTENBHOCTL AAT BHECEHUS 3anncen o
TPaAMUMOHHBIX 3HAHMSX ANA Lerne NpoBeaeHWst nomcka no HoBU3HE M M3o6peTaTenbCckoMy
YPOBHIO. TpeTbs DYHKLMSI, KOTOPYH MOTYT BbINOMHATL 3T PEECTpbl, COCTOUT B COAENCTBUM

COBMECTHOMY NOJib30BaHMIO BbIr0O4aMn Kak norb3oBaTtenidMuy, Tak U I'IOCTaBLLl,I/IKaMI/IlBZ.

MpaBoycTaHaBNMBAIOLLME PeecTpbl SBMSIOTCA YaCTbio MPABOBOrO PEXMMA, MPECneayoLLero
Lenb NPeaoCTaBneHNs NpaB Ha TPaAVLIMOHHbLIE 3HaHUsA. B npaBoycTaHaBnuBaroLwme peecTphbl
BHOCAITCA 3anycy O NPeAoCTaBMNEeHHbIX BNaaenblly TPaaALMOHHbLIX 3HaHUIA NpaBax (a8 UMeHHO
NCKMIOUYMTENbHBIX UMYLLIECTBEHHLIX MPaBax) B Lensx obecneyeHns oxpaHbl U MPU3HAHNSA ero
NINYHBIX HENMYLLEECTBEHHBIX, MMYLLIECTBEHHbIX 1 IOPUANYECKMX MHTEPECcoB. BoMbLUMHCTBO
TMNOBbIX MPABOYCTAHABMMBAIOLLMX PEECTPOB ABASIOTCA MyBIMYHLIMM MO CBOEMY XapaKTepy,
yNpaBnsioTCA HALMOHANbHBIM OPraHOM U (OYHKLIMOHMPYIOT Ha OCHOBE 3aKOHa Unn
NOJ3aKOHHOrO aKTa, B KOTOPOM YeTKO OnpeaensieTcs Nopsaaok OCyLLeCTBIEHNS
[eiCTBUTENLHON PerncTpauum TPaaULIMOHHBIX 3HaHWIA 1 ee 0ULManNbHOMO MPUSHAHUA U
onobpeHnsi. B kayecTBe TAKOBLIX OHW MOTYT Bbl3blBaThb 6OSIbLLIE NPOTUBOPEUMIA U CIIOXHOCTEN
C TOYKM 3PEHUSA UX NOCTPOEHMA, a TakKe NOpPOoXJaTh onpeaeneHHbIe KpUTnieckne npobnems n
BOMPOCHI B NNaHe nepexofa oT 3ambicna K npaktuke'®,

MpumepoM HaumMoOHanNbHOro 3aKkoOHOAATENbCTBA MOXET CNYXXUTb cTaTbs 16 3akoHa lNepy

Ne 27811 «O sgedeHue pexxuma oxpaHbl KOINEKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOBaHHbIX Ha buoo2U4YeCKUX pecypcax», Komopasi 2nacum credyrouwee: «[ulenn peecTpos
KONMEKTMBHbIX 3HAHWUI KOPEHHbIX HAPOA4O0B 3aKMYaTCs, B 3aBUCUMOCTM OT KOHKPETHOMO
cnyyas, B cnegyowiem: (a) CoxpaHeHUn 1 cbepexeHnmn KOnneKTUBHbIX 3HaHUA KOPEHHbIX
HapoaoB U nx Npas Ha 3T 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmauun,
KOTOpasi N03BONSET €My OTCTaMBaTb MHTEPECHI KOPEHHbIX HAPOAOB, KacakLMecs nx
KONMeKTMBHbIX 3HaHu» . Kpome Toro, B cTatbe 15 npegycmaTpmBaeTcsl, 4TO «3anncy o
KONMEKTUBHbIX 3HaHUSIX KOPEHHbIX HAPOA4O0B MOrYT BHOCUTBLCS B PEeCTpbl TPEX BUOOB:

(a) rocyaapCTBeHHbIN HaUMOHanNbHbIM PeecTp KOMNMEKTUBHBLIX 3HAHWU KOPEHHbIX HAapO4oB;

130 Cm. UNEP/CBD/WG-ABS/8/2, Ot4yeT 0 paboTe coBellaHusi pynnbl TEXHUYECKUX SKCNEPTOB U FOPUCTOB NO

TPaAVLUMOHHBLIM 3HaHUSAM, CBA3AHHbLIM C rEHETUYECKUMUN pecypcamu, B KOHTEKCTE MEXAYHapPOAHOro pexvma
A0CTyna 1 COBMECTHOIO NOMb30BaHWs Bbirogamu.

Ponb peecTtpoB 1 6a3 gaHHbIX B OXpaHe TPaAMLMOHHBLIX 3HAaHUI: cpaBHUTENbHbIM aHanmn3. OtyeT UNU-IAS,
saHBapb 2004 r., cTp. 32.

Tam xe.

Tam xe.

Crtatbs 16 3akoHa Ne 27811 «O BBegeHVe pexnma oOXpaHbl KONNEKTUBHbLIX 3HAHUA KOPEHHbIX HapoaoB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa NOMELLEH MO aapecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420.
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(b) kKOHDUOEHUMANBHBLIN HAUWMOHAIbHBIN PEECTP KOMNNEKTUBHBIX 3HAHWN KOPEHHbIX HAPOAO0B;
(c) MecCTHble peecTpbl KONNEKTUBHBIX 3HAHU KOPEHHbIX HapOa0BY.

Penytauus

CornacHo onpeaeneHnto puanyeckoro cnoesapsi bnaka TepmMuH «penytauusi» o3HaqaeT
yBa)K€HNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrue nuua. MNoHsaTue
penyTaLmn urypupyeT B KOHTEKCTE OXpaHbl MAYHBLIX HEMMYLLIECTBEHHbIX Npae aBTopa'®. Ha
Bptoccenbckon KoHdepeHunn no nepecmoTpy bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbix U XyOoxxecmeeHHbix rpousgedeHuti (1971 r.) npeanoyTeHne 6b1n10 oT4aHO
TePMUHAM «4ECTb» M «penyTaumsay, KoTopble Bbiny NpusHaHbl kKak 6onee 06 bEKTUBHbIE
NOHATMSA, OTPaXKaloLLMe NNYHbIE UHTEPECHI aBTOPA, YEM «HEUMYLLIECTBEHHBIE UHTEPECHI» UMK
«HemMaTepuarnbHble MHTEPECHI», ABMAOLWMECA Donee WNPOoKUMK NoHATUAMK. B cnyyae
HaHeceHus yuwepba cylecTByeT pasnuyne Mexay ywepbom ans penytaumm n yuwepoom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM UM HEMaTepManbHbIM MHTepecam aBTopa. OaHOro NuULb
HENpUSTUSE aBTOPOM MOCTYMKa B OTHOLUEHUWN €ro NPON3BEAEHMIO HELOCTATOYHO;
OCYLLECTBIIEHHOE AENCTBME OOIMKHO TakKe HEraTMBHO OTPa3UTbCS Ha OLLEHKE aBTopa B rnasax

obLecTBeHHocTU ™.

CBsileHHbIN

TepMUH «CBSILLEHHbIN» OTHOCUTCS K «J11060MY BbIPaXKEHUIO TPAAMLMOHHBIX 3HAHUI, KOTOPOE
CMMBONU3NPYET PENUIMO3HbIE N AYXOBHbIE BEPOBAHMSI, NPaKTUKY UNKN 06bl4an nnv umeet
OTHOLLEHME K HAM. OTOT TEPMUH UCMOSNb3YEeTCs AN NPOTMBOMNOCTABEHUS OCKBEPHEHHOMY UIU
MUPCKOMY, KpanHWe NposiBIieHMs1 KOTOPOro NpeAcTaBnsAoT coboin hopMbl KOMMEPYECKOW

aKcnnyaTauun TPaanLMOHHBIX 3HaHNA» ™.

lNoHATME CBALLIEHHbIX TPaaNLUNOHHbIX 3HaHNN OTHOCUTCS K TaKUM TpagnunoHHbIM 3HaHUAM,
KOTOpble BGVIpa}OT B cebs pennrno3Hble N AyXoBHbIE€ 311IEMEHTbI, B YaCTHOCTUN TOTEMBb,
cneunarsbHble LlepeMOHUN, CBALLEHHbIE 00BbEKTbI, CBALWLEHHbIE 3HAHUS, MOJTUTBbI, NECHOMNEHUS,
MCNOJTHEHUA N CBALLLEHHbIE CMMBOIbI, @ TakKe K TakuM TpaanumnoHHbIM 3HaHUAM, KOTOpPbIE
CBA3aHbl CO CBALWLEeHHbIMU BUaaMu paCTeHMVI, XMBOTHbIX, MUKPOOPraHM3mMoB, MNHEPAJIOB, a
KpomMe TOoro, K CBALWEHHbIM MeCTaM. BO3MOXHOCTb UM HEBO3MOXXHOCTb OTHECEHUS
TpaaANLUNOHHbIX 3HaHWNI K KaTeropun cedALleHHbIX 3aBUCUT OT TOro, MMeroT JI OHU 3Ha4YeHune and
COOTBeTCTByPOU.leI‘;I 0oOLLMHBI B KavecTBe CBslEeHHbIX. MHorne TpaanunoOHHble 3HAHUA
ABNAKTCA CBALLEHHbIMU U HE NoABepraloTcA KoMmmepunanmlauyum no onpeaerneHno, oaHako
HEeKOTOpble CBALLEHHbIE 00BbEKTBI U goctonpumMmedarternibHble MeCTa nosy4yaroT KommMmep4yeckoe
ncnofib3oBaHMe B pa3rinyHblX LEeNAX caMmmmMmn perimrmo3ibiMn, OCHOBaHHbIMW Ha BEPOBAHUAX
nnn OyxoBHbIMU obLwmnHamn nmbo CTOPOHHMMU NLLaMU.

B Omueme BOUC o muccusix no ycmaHo8neHuto ¢hakmos, Kacarowuxcs uHmennekmyarsnbHoU
cobcmeeHHocmu U mpaduyUOHHBIX 3HaHUU, TOBOPUTCS O TOM, YTO HEKOTOpbIe NpeaMeTHbIe
obnacTtu, Takme Kak TpaguLNOHHbIE NyTU pelleHns npobnemMm n MeguUMHCKME 3HaHUs, SBnA0TCA
B3aMMOCBS3aHHbIMM Ha AYXOBHOM ypoBHE. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CuYMTaeTCs OYeHb BaXHbIM, YTOObI hakTnyeckoMy NnpuemMy TpaauLUMOHHOIO NekapcTea
npelecTsoBana peanusauuns 4yXOBHbIX aCNeKTOB LEeNUTENbCKON NPaKTUKK, XOTS NPU3HaeTCs,
YTO TaKkme acnekTbl HE BbIAEPKMBAKOT HAYYHOW KPUTUKN. B pamkax onpeneneHHbIX cuctem
TPaAULMOHHbBIX 3HAHUI CyLLeCTBYET yoexaeHue, YTo NOCNeacTBUs AENCTBUN HA
mMaTepuanbHOM YyPOBHE OOBACHAOTCA UK YNPaBnaTCs HA OCHOBaHUN HemMaTepuanbHbIX

135

Crtatbs 6bis BepHckon KoHBeHUuN.
136

Cm. Cam PukeTcoH n xenH C. TmH3bypr, Mex0yHapodHoe agmopcKoe paso U CMEXHbIe rpasa — 8 paMmKkax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., cTp. 606.

Oanunanb XK. XKepse, «[JyxoBHOE, HO HE MHTENIEKTYanbHOE: OXpaHa CBALLEHHbIX HeMaTepuanbHbIX
TpagaMUMOHHbIX 3HaHuM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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BEpOBaHWii 1 KyNbTypHbIX kKogos™®. B lNepy HEKOTOpbIe «3HaHWS NepeaaBanich 13 NOKoNeHs
B MOKOMNEHst MOCPEACTBOM HEKOEW CBALLIEHHON HENMCaHoM «kHUrM» ¥, BasoBble CBSILLEHHbIe 1
TaliHble TPagULMOHHbIE 3HaHMS! NO-Pa3HOMY pacLieHNBaTCH KOPEHHBIMU U MECTHbLIMU
06LLMHaMK, 1 crocobbl UX XpaHEeHNs!, NepeaaYn 1 3anucK Takke pasHATCS.

B KOHTEKCTe MHTENNeKTyanbHon co6CTBEHHOCTU U 0cobeHHO aedatenbHocTn MKITP MoXxHO
coenatb crnefyloume 3aMmeyaHus:

- oOHa 13 generaunin nouHTepecosanacb, 6yayT nvu npu 06CyXAEHUN OXpaHbl
WHTENNeKTyanbHON COBCTBEHHOCTH YUYUTLIBATHCS CBALLEHHbIE TPAAULIMOHHBIE 3HaHNS .
B aToi cBsi3n apyras generaums 3aTpoHyna BONpoc B OTHOLLEHUM TPEX acMeKToB: YTO
Takoe «TPagULMOHHbBIEY, YTO TaKoe «3HaHWS» N Ha YTO AOSHKHA pacnpoCTPaHATLCS
oxpaHa? B yacTHoCTM, O4HOBPEMEHHO C MHEHWUSIMM MO NOBOAY BKMHOYEHUS B
TPaAVUMOHHBIE 3HAHWUSI OYXOBHOW U PENUIMO3HONM COCTaBNALLEN BbicKa3biBanuch
MHEHUS 0 TOM, YTO NOHATME T3 JOIMKHO OrpaHNUMBATLCA TEXHUYECKUMI 3HaHUAMK

- B 60OMbLUMHCTBE Cry4aeB CBSLLEHHbIE TPAANLMOHHbIE 3HAHUA UMK HE ABMSIOTCS
pPacKpbITLIMU, UITN UX PaCKpbITUE MPOMUCXOAMUT B onpeaerieHHbIX KOHTEKCTaX U YCroBUAX B
OTHOLLEHUWN YFEHOB KOPEHHbIX 1 MECTHbIX OBLLMH, XOTS Npy 0COBbIX YCIOBUSIX HEKOTOPbIE
3HaHWUS MOryT OblTb PACKPbITbl CTOPOHHUM YrieHaM KOPEHHbIX U MECTHbIX 0BLwmMH. Kak
yKa3aHo Bblle U B AOKYMeHTe «OxpaHa TpaguuMoHHbIX 3HaHUi: TpoekT aHanmsa
npobenos: nepecmoTpeHHbl BapnaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TPaAVLMOHHbBIE 3HAHWSI MOTYT OXPaHATBLCS B COOTBETCTBUM C MEXOYHAPOOHbIM
3aKoHOAAaTEeNbCTBOM B 061aCTM MHTENNEKTYanbHOM COGCTBEHHOCTM B Ka4eCcTBe
HepackpbITon MHpopmauun. OgHaKo B OTHOLLEHUN 3HAHUI, NPeACcTaBNAILWNX ANs
OOBLMHBI AYXOBHYIO U KYINbTYPHYIO (HE KOMMEPYECKYH0) LEHHOCTb, MOTyT ENCTBOBATb
0cobble MexaHn3mbl~.

OxpaHa

B KoHeeHuuu 06 oxpaHe HemMamepuasibH020 KyribmypHo20 Hacredus (2003 r.) OpraHmsaumm
O6beauHeHHbIX Haumin no Bonpocam obpasoBaHus, Hayku n kynbeTypbl (KOHECKO) «oxpaHa»
onpegensaeTcs Kak «NPUHATME Mep C Lernbio obecneyeHmns xXmM3HecnocobHoCTH
HemaTepuanbHOro KyfbTypHOro Hacrneaus, BKoYas ero naeHTudukaumo, 4OKYMeHTUpoBaHue,
nccnegoBaHne, coxpaHeHue, 3allmTy, NonynsapM3aumio, NoBbILLEHME ero ponu, ero nepegavy,
rnaBHbIM 06pa3oM C NOMOLLbIO hopMarnbHOro 1 HedhopmanbHOro obpasoBaHus, a Takke
BO3POXOEHNE pasfMyHbIX acCnekToB Takoro Hacrnegmsay». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPegoCTOPOXKHOCTM C LieNblo 3alnTbl onpeaeneHHon KynbTYPHOW NPaKTUKA U naemn, Kotopble
CUYNTaIOTCH LIEHHBIMM.

CoxpaHeHue B TaliHe

«TaiiHbIM» ABNSAETCHA TO, YTO COXPAHSAETCSA He U3BECTHBLIM AN APYIUX UMK pasOenseTcs Nillb ¢
TEM, KOro aTo KacaeTcs (onpenerneHvie puandeckoro crosaps bnaka).

138 Tynta A., <Harpaga 3a TpafULIMOHHBIE 3HAHUSI 1 COBPEMEHHYIO TBOPHECKYIO AESATENbHOCTb PSAOBBIX FPaXAaH:

porib OXpaHbl MHTEMNEKTYyanbHoM COOCTBEHHOCTMY, XpaHUTCS cpean MaTtepuanos CekpeTapuaTa.

Cwm. OtyeT BOUC 0 Myccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBCTBEHHOCTHY 1
TpaaMUMOHHbIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasiHUA HOCUTeNnen TpaguLNOHHbBIX
3HaHW B 06nacTy MHTENNEKTyanbHON COBCTBEHHOCTUNY», CTP. 171, 4OCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

3asBnexue generaumm Hoeon 3enaHamm Ha ognHHaguaTton ceccnm Komuteta. CM. NpUHATLIR OTYET
opvHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

3asiBneHve generaumm AnoHum Ha oguHHaguaTon ceccun Kommuteta. CM. NPUHATBIA OTYET OAMHHAAUAToON
ceccumn (WIPO/GRTKF/IC/11/15), nyHKT 296.

«OxpaHa TpaaMLUMOHHBIX 3HaHWIA: [poekT aHanu3a NpobenoB: NEPECMOTPEHHbIN BapUaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxexus |, ctp. 11 n 16 npunoxeHus Il.
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«CBSAILLIEHHbIe/TaliHbIe» TPAANLIMOHHBIE 3HAHUSA U BbIPAXEHUSA KYNbTypbl UMEIOT TailHOe Unu
CBSILLEHHOE 3Ha4YeHWe B COOTBETCTBIM C HOPMaMM OBbIYHOTO NMpaBa U NPaKTUKOA
TpaAVLMOHHbIX BnagensLes .

MicmoyHUK 2eHemMuYeCKUX pecypcoa

B cBOoeM npeanoxeHun «[leknapupoBaHne NCTOYHUKA FeHETUHECKNX PECYPCOB 1
TPaAVLMOHHBIX 3HAHWI B 3asBKax Ha naTeHTbI» Aeneraums LUseiiuapun npeanoxuna
noTpeboBaTh OT NATEHTHbIX 3asBUTENE AeKNapMpoBaTh «UCTOYHUK» FEHETUYECKMX PECYPCOB
W TPAOMLIMOHHBIX 3HaHWii. OHa 3asBUMa, YTO KTEPMUH KUCTOYHUKY» CrieayeT NOHUMAaTb B CaMOM
LUMPOKOM CMbICTIE», TaK Kak «JOCTYM N COBMECTHOE WCMOSb30BaHNE BbIrof MOXET OXBaThbiBaTb
MHOXeCTBO Cy6bekToB. B nepsyo ouepeab Npv AeKnapaumm UCTOYHMKa criedyeT ykasaThb
cybbekTa, KomneTeHTHoro: (1) npemocTaBnATb AOCTYM K rEHETUYECKUM pecypcam U/nnm
TPaAVLMOHHBLIM 3HaHUAM, UnK (2) y4acTBOBaTb B COBMECTHOM MOJIb30BaHUM BbIroAaMu,
nony4aeMbIMi OT UX UCMOMNb30BaHUSA. B 3aBUCMMOCTU OT KOHKPETHLIX FeHETUYECKUX PECypCoB
WM TPAAULIMOHHBIX 3HAHUI, MOXHO CAeNnaTh pasnuune Mexay: NepBUYHLIMU UCTOYHMKaMM,
BKITIOYast, B 4aCTHOCTM, [loroBapu1BaloLLMECs CTOPOHbI, NPeAOCTaBNAWLME reHeTUYecKe
pecypcbi™*, MHOrocTopoHHIo cuctemy MexayHapoaHoro Aoroeopa [poaoBonNbLCTBEHHO
CenbCKoXo3sncTBeHHoM opranusauumn (PAO)°, kopeHHble 1 MecTHble 0BLWMHBLIM; 1
BTOPUYHBIE UCTOYHMKM, BKIIOYAS, B YACTHOCTM, KOMNMEKLMM ex Situ 1 HayuHyo nutepatypy» .

Sui generis

B topnanyeckom cnoeape bnaka TepMuH «Sui generis» onpeaensieTcs crnegyowmm odpasom:
«[6 nepesolde ¢ namuHcKoz2o — «8 ceoem podey]. B cBOeM pofe unu Knacce; YHUKanbHbIN UIn
cBoeobpasHbIn. ITOT TEPMUH UCMONb3yeTCH B NpaBe UHTENNEKTyarnbHONn CO6CTBEHHOCTM A4S
0603HavYeHnsa pexmma, npegHasHayYeHHoro s oxpaHbl NpaB, KOTOPbIE BbIXOAAT 3a PaMKu
TpaAMLMOHHBIX AOKTPUH NaTeHTa, TOBAapHOro 3Haka, aBTOPCKOro npasa U KOMMEpPYECKON TalHbl.
Hanpumep, 6a3a gaHHbIX MOXET He OXpaHATbCS aBTOPCKMM NMPaBOM, ECNN ee coaepXaHme He
ABNAETCS OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATBLCA CTaTyTHbIM NPaBoOM Sui generis,
npeaHasHavyeHHbIM Ansa aton uenuy». Cuctema sui generis — 370 cuctema, crneumarnbHO
npeaHasHavyeHHas aAns yaoBrneTBOPeHUs Hyxa 1 obecnevyeHns NHTepecoB B Kakon-nnbo
KOHKPEeTHOM o6niactu. Ye CyLleCcTBYyeT HECKOSIbKO NPUMEPOB NpaB UHTENNEKTYarnbHON
COBCTBEHHOCTU SUi generis, Taknx, Kak npaBa pacTeHNEBOLOB-CENEKLMOHEPOB — OTPAXXEHHbIE B
Mexx0yHapoOHOU KOH8EHUUU 10 oxpaHe Hosbix copmos pacmeHud (1991 r.) («KoHBeHUus
YMOB») — 1 oxpaHsemble NpaBa MHTENNEKTyanbHON COGCTBEHHOCTM HA UHTErpasibHbIe
MUKPOCXEMbI — OTpaXkeHHble B [Joeosope 06 uHmernnekmyanbHoU cobcmeeHHoCmuU 8
OMHoWeHuUU uHmeezparibHbiX Mukpocxem (1989 r.) («BawmHrroHckun gorosop»). 3akoH
lMaHambl Ne 20 om 26 utoHsi 2000 2. «O 8gedeHuu crieyuaribHO20 pexuma OXpaHhbl
UHmernnekmyasnbHoU cobCcmeeHHOCMU 8 OMHOWEHUU KOJIITEKMUBHbIX MPas KOPeHHbIX Hapodos
Ha oxpaHy u 3awumy ux KynbmypHou camobbimHocmu U mpadulyUOHHbIX 3HaHUU»,
npeactasnseT cobon pexum sui generis.

CBaKonMyHACKWW NPOTOKON 06 oxpaHe TPaAULMNOHHbIX 3HAHUW U BblpaXeHUN
cdhonbknopa

B asrycte 2010 r. Ha [lunnomatunyeckon koHdepeHuun, coctoasLlencs B CBakonmyHae
(Hamunbus), rocyaapctea — YneHbl AQpUKaHCKOW permoHanbHON opraHmMsauum
nHTennektyanesHon cobcteeHHocTM (APOUNC) npmHsann npotokon. CornacHo nyHkTy 1 ctatbn 1

143 TUXOOKEeaHCKMIA pernoHanbHbI TMNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagULUMOHHBLIX 3HAHUIA K

NPOSIBNEHWI KyNbTypbl' YacTb | (4).
144 Cwm. ctatbu 15, 16 1 19 KBP.
145 Cm. cratbu 10-13 MAMPICX.
146 Cm. cratbio 8(j) KBP.
147 Cm. pokymeHT WIPO/GRTKF/IC/11/10.



WIPO/GRTKF/IC/36/INF/7
lNpunoxeHue, cTp. 45

uenb atoro [poTokona cocTouT B CrieayoweMm: «(a) oxpaHa Hocumesnel mpaduyUuoHHbIX
3HaHul om mobbix HapyweHUl Ux rpas, NpU3HaHHbIX 8 Hacmosiwem Npomokorne; u (b) oxpaHa
8bipaxkeHuli (horibKIopa 0m He3aKoOHHO20 MPUCBOEHUS], HEMPagoMEPHO20 UCIMOMb308aHUS U
He3aKoHHOU 3KCryamauuu eHe ux mpaduyuoHHO20 KoHmekcmay. [MpoToKon BCTYNvn B CUny
11 mas 2015 r., nocne TOro Kak WwecTb rocygapcts — yneHoB APOUIC coanu Ha xpaHeHne cesoun
AOKYMEHTbI O paTnduKauum nnm NpucoeauHeHum.

BbipaxeHusa B maTtepuanbHoun dopme

BhlpaxeHune «B maTepuansHon dhopme» 03Ha4YaeT Takoe BblpaXKeHWe, KOTOpoe SBMsieTCA
ocd3aeMbIM U YBUAEHHbBIM; OOCTYMHOE AN 0CA3aHUSA; Takoe, KOTOPbIM MOXHO BnageTb 1nu
KOTOpOe MOXHO peanu3oBatb. OHO NPOTUBOMNOSOXKHO «HEMATEpPUanbHOMY», T.€. TaKkoOMy,
KOTOPOE He BOMSOLLEHO B (OM3NYECKY0 (DOPMY, HE ABMSEeTCA 0CA3aeMbIM UMK OLLYTUMbIM
(cornacHo onpeaeneHuio puanyeckoro cnosaps bnaka).

BblpaxxeHusa B MaTepuanbHOn hopMe — 3TO BbIPaXXEHUS, BOMNSIOLWEHHbIE B MaTepnansHOM
o6bekTe’®®. OHM He 06s13aTENLHO CBOAATCS K MaTepuarnbHoi opMe, HO AOMMKHbI BbiTh
BOMMOLLEHbI B MOCTOSIHHOM MaTepuane, Hanpumep, B KamHe, Aepese, TeKCTUne, 3050Te 1 Npou.
BhlpaxeHus B MaTepuanbHOM hopMe CUMTAOTCS OXPaHAEMbIMU BblipaXKeHUAMN orbKiopa.
[MprMepamu anemMeHToB, COCTaBNAOLLMX BbIpaXXeHUs B MaTepuarnbHOU hopme, ABMS0TCA:

(2) npousBedeHUst UCKycCTBa, B YaCTHOCTU PUCYHKU, KAPTUHbI, pe3Hble paboThl,
CKyNbMTYPbl, U3OENNUA U3 IMWHbI, TEpPaKoTbl, MO3avka, U3aenus u3 aepesa, U3aenus u3
MeTanna, loBenupHble U3aenns, nNneTeHble KOP3uHbI, BbILUMBKA, TEKCTUIb, KOBPbI,
KOCTIOMbI;

(b)  My3bIKanbHble NHCTPYMEHTHI;
(c) apxuTekTypHble opmbl™*.
TpaAWLMOHHbIA KOHTEKCT

TepMUH «TPaANLIMOHHBIY 03HAYAET, YTO TPAAMLIMOHHBIE 3HAHUS UNN BbIPAXEHUS KyMbTypbl
CO3[al0TCS B COOTBETCTBUM C NpaBunamm, NpoLeaypamn n obbiuasimm onpeaeneHHomn obLLMHBI,
a He TO, YTO OHW SIBNSATCS CTapbiMK. VIHbIMU crnoBamu, npunaraTenbHoe «TPaaULMOHHbIAY
onpeaenseT MeToz, CO3AaHNs TPAAULIMOHHBIX 3HAHUI UMW BbIPaXEHWIA KyNbTypbl, @ HE camm
3HaHKs™. TepMUH «TPaAMLIMOHHBI» 03HAYaeT, YTO TPAAULMOHHBIE 3HAHWS UMW BbIPaXeHUs
KyNbTypbl KOPEHSATCS B TPAAULIMM UMM OCHOBLIBAIOTCS Ha Helt, CnyaT Ans uaeHTudukaumm
KOPEHHOTO UMW TPaAMLIMOHHOTO Hapoaa UM CBA3aHbI C HAM, a Takke MOTyT UCMOMNb30BaTLCS Ha
NpakTKke TpaanLMOHHbIMK crnocobamn™. «TpaanLMOHHbIA KOHTEKCT» 0603HavaeT
NPUMEHeHNEe TPAAULIMOHHBIX 3HAHUI UMW TPAANLIMOHHBIX BbIPaXEHWIA KyNbTypbl B UX
COBCTBEHHbIX pamKax, onpeaeneHHbIX NX Xy40XKeCTBEHHbIM COAepXaHeM Ha OCHOBE
HEenpepbIBHOIO NCMOML30BaHNS OBLMHON. [TPMMEPOM 3TOr0 MOXET CRYXWTb NCMONb30BaHNE
PUTYanbHOrO TaHLa B €ro TPaANLIMOHHOM KOHTEKCTE, T.€. CMOMHEHNE yKasaHHOoro TaHua
cakTnyeckn B pamkax putyana'>’,

148 TunoBble NONOXeEHMS AN HauMoHanbHbIX 3akoHoA4aTeNbLCTB 00 OXpaHe BblpaXxeHun gornbKriopa ot

HEe3aKOHHOro UCMOMb30BaHNA U APYrNX HaHOCALWMX ywepb aencteun, 1982 r., yacts I

TvnoBble NONOXEHNSA ANS HauMoHanbHbIX 3aKoHoAaTeNnbCTB 06 OXpaHe BbipaXKeHun honbKiopa ot
HE3aKOHHOTO MCMONb30BaHWA U APYrMX HaHOCALWMX yepb aencteun, 1982 r., pasgen 2(iv).

HuHbo Mupec ae Kapeanbo, «M3 XvxuHbI LlamaHa B NaTeHTHoe BeJOMCTBO: Jopora B cTaguu
cTpouTenbcTBay, Bonpockl 6uopasHoobpasmns n npasa, cTp. 244.

CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULIMOHHBIX BbipaxeHun kyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 53.
TvnoBble NONOXEHUS A5 HaUuMOoHalbHbIX 3aKOHOAaTeNbCTB 06 OXpaHe BblpaxeHui dponbknopa ot
HEe3aKOHHOrO MUCMONb30BaHNSA U APYrMx HaHOCALLMX yuiepb aencteun, 1982 r., yacTb lll. 42.
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Kak ykasaHo B OKYMEHTEe «QneMeHTbl CUCTEMbI SUi generis No oxpaHe TPaanLMOHHBLIX 3HAHWUIY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS ABNAKOTCS «TPAAULMOHHBIMUY MO TOW MPUYUHE,
4YTO B cnocobax Mx Co34aHus OTPaKeHbl TpaauUMmn o6LWNH. 103TOMY TEPMUH «TPaAULMOHHbIE»
He 06s13aTeNnbHO CBA3aH C XapakTepoM 3HaHMWI, OH CBSI3aH CO CnocoboM, MocpeacTBOM
KOTOPOrO 9T 3HAHWS CO3AAITCS, COXPAHSAIOTCS U PacnpoCTPaHATCA 2,

TpaAULMNOHHbIE BbipaXeHUsi KynbTypbl

TepMUHbI «TPaaNLMOHHbIE BblPaXXeHUs KyNbTYpbl» U «BblpaXKeHust ponbKknopay UCnonb3yrTcs
BOWC B oTHOLWEHNM MaTepuarnbHbIX U HemaTepuanbHbIX OpPM, B KOTOPbIX Bblipa)katoTcs,
nepegarTcs UNu BOMMOLATCA TPaAMLMOHHbIE 3HaHNS M KynbTypa. [pumepbl aTnx hopm
ABNATCA TPAOULUMOHHAsS My3blka, MCNOMHEHUS!, MOBECTBOBAHNS!, HAUMEHOBaHUSA 1 CUMBOIbI,
N300paXXeHns N apXUTEKTYpHble POpMbl. TEPMUHBLI «TPAANLMOHHbIE BbIPAXXEHMS KyNbTYpbI» U
«BblpaXkeHnsi honbKriopay sABMAITCA B3anMo3aMeHAEMbIMU CUHOHMMaMn 1 MOryT
MMEHOBATbLCHA NPOCTO KaK «TPaANLMOHHbIE BbIPaXXEHMS KyNbTypbl», 4acTo B hopme
cokpalueHus «TBK». Mcnonb3oBaHue 3TUX TEPMUHOB He NpecnenyeT uenu cosgaTb
BrRevaTneHue, 4YTo cpeaun rocygapcTs — vyneHos BOUC cyuwlectByeT cornacue no nosoay
onpaBaaHHOCTU UMK LienecoobpasHOCTX UCMONb30BAHUS 3TUX UM UHBIX TEPMUHOB, He
3aTparMBaeT 1 He orpaHMYMBaeT UCMONb30BaHMS OPYrMX TEPMUHOB B paMKax HaLMOHaNbHOro
WNN perMoHanbHOro 3akoHogaTenbCTBa.

TpaAULMOHHbIE KyNbTypbl

CornacHo onpegeneHuto opuanyeckoro criosapsi brnaka, ato Tpaguumm, KOTopble OTHOCATCS K
06bl4asiM NPOLLNOro U MeToAaM UCMoNb30BaHMS B MPOLUIIOM, OKa3blBaloLWMM BIUsiHME Ha
[esATeNbHOCTb M NPaKTUKy B HACTOSILLEM. 3aKoHOOATENbCTBO B chepe MHTENNEeKTyanbHON
COGCTBEHHOCTM NPOBOAUT pasrpaHnyeHne Mexay TPagMUMOHHON KynbTypoK (KoTopasi MOXeT
onpeaenaTbCcs Kak TpaaMUMOHHAsA KynbTypa U OonbKIop B Y3KOM CMbICIE CroBa) U1
COBPEMEHHbLIMW, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XMBYLLIMMM NOKONEHUSIMM B pamKax obLlecTBa, OCHOBaHHbIMW Ha paHee CyLLeCTBOBaBLLMX
TPaAVLIMOHHO KynbType Ui (onbKIope Un KOPEHALLMMUCS B HUX™,

TpaAMLIMOHHbIe npupoaooxpaHHblie 3HaHMﬂ/Tpa,qVILIMOHHbIe JKosnorn4yeckKkume 3HaHusA

MHCTUTYT KynbTypbl AeHe onpeaensieT «TPaauLMOHHbIe 3Korormdeckmne 3Hanmns» (TO3) kak
«COBOKYMHOCTb 3HaHWIN 1 BEPOBaHWI, NepegaBaeMbiX NOCPEeACTBOM YCTHOM Tpaguumm u
nepBUYHbIX HabnogeHnn. OHW BKNOYAKOT CMCTEMY Kraccudmkaunm, KOMMNIeKe IMnMpuYecKmx
Habn4eHNn 3a MECTHOM OKpYXKatoLLLen cpeaomn u cucTeMy caMmoyrnpasneHns, KoTopas
perynupyet norb3oBaHue pecypcamMmu. IGKOrormyeckme acnekTbl TECHO CBA3aHbl C
coumanbHbIMN N AYXOBHLIMU acnekTamm cuctembl 3HaHun. Konunyectso n kadectBo TO3 He
O[IMHAKOBO Y pa3sHblX YNIeHOB OOLUUHBI U 3aBUCAT OT UX NoMa, Bo3pacTta, coumanbHOro
MOMNOXeHWs, YMCTBEHHbIX CNOCOBHOCTEN 1 npodeccun (OXOTHUK, AYXOBHbIN Nuaep, uenutenb u
T.4.). TO3, KOTOpbIE YXOO4AT CBOMMW KOPHAMW B Aanekoe NpoLUoe, HOCAT KyMYNSITUBHbIN U
AVNHaMUYHbIA XapakTep, ONUPatoTCA Ha ONbIT NPEeALLEeCTBYIOLWMX NOKONEHNA 1 adanTUpyTCs K
NPOUCXOAALLMM B HACTOsILLLEE BPEMS TEXHOSOMMYECKMM N COLMANbHO-3KOHOMUYECKUM
N3MeHeHnAM» %,

TpaanLUMOHHbIE 3KOMOTMYECKME 3HAHWS TakKe ONpeaensitoTCst Kak «HaKomneHHasi COBOKYMHOCTb
nepeaaroLmnxcs 13 NOKONeHMs! B NOKONEHME Yepes NOCPEACTBO KyNbTypbl 3HAHWIA U BEPOBAHUI
OTHOCUTENBHO CBA3M XMBbIX CYLLECTB (BKIOYas NoAei) Apyr ¢ APYroM U C OKpYXKatoLen nx
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OneMeHTbl cucTeMbl SUi generis no oxpaHe TpagnumMoHHbIx 3HaHui (WIPO/GRTKF/IC/4/8), nyHKT 27.
CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULIMOHHBIX BbipaxeHu kyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.
Cwm. Takke: Mapk I'. CTuBeEHCOH, «/cnonb3oBaHne UCKOHHbIX 3HAHWIA B OLIEHKE BIIMSIHUS HA OKPY>KatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.
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cpepon. Kpome Toro, TO3 ABNAIOTCA CBOMCTBOM OOLLECTB C UCTOPUYECKOWN MPEEMCTBEHHOCTLIO
NPaKTMKM MCNOSb30BAaHNSA PECYPCOB; B LLESIOM, 3TO HEMPOMbILLIIEHHbIE MU MEHEE Pa3BUTLIE B
TEXHNYECKOM OTHOLLEHMMN OOLLEeCTBA, MHOTME N3 KOTOPbIX ABMSIIOTCA KOPEHHBIMU UMK

nrnemMeHHbIMU» *%°,

Tpap,VILIVIOHHbIe 3HaHuA

Mpu3HaHHOro Ha MexayHapoaHOM YpOBHE onpeaeneHns TpaauumnoHHbIX 3HaHuin (T3) B
HacTosiLee BpeMs He CyLlecTByerT.

TepMUH «TpaaULMOHHbIE 3HAHUSI», UCNOSb3YeMblli ANS LUMPOKOro ONncaHusi 3Toro npeameTa,
00ObI4YHO BKMOYAET UHTENSEKTYaNbHOE U HeMaTepuanbHOe KyrnbTypHOE Hacneaue, NpakTuky u
CUCTEMbI 3HAHUI TPAANUMOHHBIX OBLLMH, B TOM YMCIE KOPEHHbIX M MECTHbIX OOLLMH
(TPaAMUMOHHBIE 3HAHUS B 06LEeM cMbicrie). HbIMKM cnoBaMu, TPaAMUMOHHBLIE 3HAHUS B
LUIMPOKOM CMbICe OXBaTbIBAOT CoAepXKaHNe 3HaHWI Kak TaKoBbIX, a Takke TpaauLMOHHbIX
BbIPaXXEHWUI KynbTypbl, B TOM YMCIE OTNMYUTESNbHbIE NPU3HAKM U CUMBOSbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMU.

TepMUH «TpaanLMOHHbIE 3HAHUS», UCNOSb3YeMbI B 0O6CYXAEHUSIX HA MeXOyHapO4HOM YPOBHE
B Y3KOM CMbICIe, OTHOCUTCSI K 3HaHUSIM TaK TakoBbIM, OCOGEHHO K 3HAHUSIM, CO3[JaHHbIM B
pesynbTaTte UHTENNeKTyanbHon AeaTenbHOCTM B TPAAULMOHHOM KOHTEKCTE, BKIoYas Hoy-xay,
NPaKTUKy, HAaBbIKN 1 MHHOBaLUMK. TpaguUMOHHbIE 3HAHWUS MOTYT ObITb OGHapPYKEHbI BO
MHOXECTBE pa3HO06pa3HbIX KOHTEKCTOB, BKIOYAs CENbCKOXO3ANCTBEHHbIE 3HAHUSI, Hay4Hble
3HaHWS, TEXHUYECKNE 3HAHWS, IKOSNOrMYECKMUe 3HaHUS, MEOULIMHCKUE 3HAHWS, B TOM YuCre
3HaHWNSi O COOTBETCTBYIOLLMX JIEKAPCTBEHHBLIX CPEACTBaX U MeauKaMeHTax, 3HaHUs, CBSAI3aHHbIe

c 6uopasHoobpasvem, n T.4.»>".

LUundpoBasa 6ubnmorteka TpaguUMOHHbIX 3HAHUN

Lindposas 6ubnmoTeka TpaguumoHHbix 3HaHui (LIBT3) sasnseTtca HoBon nHnumatmeson NHguum,
Lenbio KOTOPOW COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY NPUCBOEHMUIO TPAANLIMOHHBIX
MeOULMHCKUX 3HaHWI cTpaHbl. B cosgaHum LIBT3 no nHannckmm cuctemam meauumHbl
npyvHMMana yyactue MeXxXavcumniMHapHas rpynna B COCTaBe 9KCnepToB MO TpagULUOHHOM
MeguumnHe (aropBeaa, yHaHu, cuaaxa v hora), naTeHTHbIe 3KCnepThl, akcnepTbl no UT, yyeHble
n TexHudeckune cneumannctel. lNpoekt LUBT3 npegycmatpmBaeT JOKYMEHTUPOBaAHNE
TPaAMLMOHHbBIX 3HAHUIN, OTHOCSALLMXCA K OBLLECTBEHHOMY OOCTOSHMIO U CYLLIECTBYHOLNX B
dopmMe nuTepaTypbl NO alopBee, yHaHu, cugaxe n nore, B ULMOPOBOM cpopmaTte Ha NaTU
MEXOYHapPOAHbIX A3blKaxX, KOTOPbIMU ABNATCSA aHINIMACKUIA, HEMELIKUIA, bpaHLLy3CKUR,
ANOHCKMM 1 ucnaHckui. B LIBT3 cogepxutcsa nHdopmauus o TpaguuMOoHHbIX 3HaHUSAX,
CYyLLIECTBYIOLMNX B CTpPaHe, Ha A3blkax U B oopmaTte, MOHATHbIX AM5 NaTEHTHbIX 3KCNepTOB
MEXOYHapOoAHbIX NaTteHTHbIX BegomcTs (MIB), uto HeobxoamMmo ansa npegoTepalleHns

BblJaun HE3aKOHHbIX NaTeHToB .

LIBT3 npecnegyet ABosikyto Lenb. Bo-nepBbix, OHa cnocobCcTByET NpeaoTBpaLLEHUIO Bblgaun
naTeHTOB Ha NPOAYKThI, KOTOPbIE CO34aHbl C MCMOMb30BaHNEM TPAAULMOHHBIX 3HAHUI, HO Y
KOTOpPbIX N306peTaTenbCknin ypoBEHb SIBMISETCS HU3KUM U BoobLLEe OTCyTCTBYET. Bo-BTOpLIX,

156 DdukpeT bepkel, « TpagnUNOHHbIE 3KONOrMYeckme 3HaHNS B nepcnektnee. TpaguuMOHHbIE 3KONornvyeckme

3HaHUsI: KOHLEeNUuM u cnydan». MexayHapogHasi nporpaMmMa B 06n1acti TpaanLMOHHbBIX 9KONOMMYeCKMX
3HaHWI U MexayHapoaHbI LEHTP No nccnegoBaHusam B obnactu passutus, OtTaea.

Cm. OTtyeT BOUC 0 muccusax no yctaHOBMNEHUIO (paKTOB, KAaCarLLMXCSA MHTENNEKTYannbHON COOGCTBEHHOCTU U
TPaAMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbI «Hyxxabl M YastHusa HocuTenenm TpaauLMOHHbIX
3HaHWI B 00NaCTU MHTENNEKTyarnbHOM COBCTBEHHOCTMY, CTP. 25, AOCTYNHbIN Ha:
http://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

C 6onee noapobHoN nHpopmaL el MOXHO O3HAKOMUTLCS MO adpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.
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OHa CINY>XUT HEKUM «MOCTMKOM» MEXAY COBPEMEHHON HAYKON U TPaAULMOHHBLIMU 3HAHUAMMU, 1
Gnarogapsi 3ToMy MOXET UCMONb30BaTbCH AN CTUMYNUPOBAHUS YriybneHHbIX UCCNeaoBaHUN,
HanpaBleHHbIX Ha Co3aaHne HOBbIX NeKapCTBEHHbIX CPEACTB Ha OCHOBE MHAOpMaLUK O
TPaAMUMOHHBIX 3HaHusAX. LIBT3 npeaHasHayeHa cnyxmntb «MOCTMKOM» Ha rnoGanbHOM ypOoBHE
MeXxay OPEBHUMU criokamuy (OBYCTULLMSIMU) HA CAHCKPUTE U MaTEHTHbIM 3KCMNEePTOM, NMOCKOSbKY
6a3a gaHHbIX OyoeT NpedoCcTaBnsATb MHOPMaLUUIO O COBPEMEHHbIX, a TakKe MECTHbIX
Ha3BaHUAX Ha A3blke U B hopMaTe, NOHATHbIX ANA NaTEeHTHbIX 3KkcrnepToB. [peanonaraeTcs,
YTO 3TO JAET BO3MOXHOCTb CBECTM K MUHMMYMY HEXBATKY 3HaHWUII 06 N3BECTHOM YPOBHE
TexHukn. Takas 6asa AaHHbIX ByaeT cogepkaTb 4OCTATOMHO AeTann3npoBaHHbIe
onpeaeneHns, NPUHLUMMbI U KOHUENUMM ANs TOro, YToObl CBECTU K MUHUMYMY BEPOSITHOCTb
NaTEHTOBAHUA B Ka4eCcTBe «N30BPETEHNI» HE3HAUNTENbHbBIX/HECYLLECTBEHHbLIX N3MEHEeHUIN™’.

Knaccudmkaumsa pecypcoB TpaaULMOHHbIX 3HAaHUN

Knaccudumkauusa pecypcos TpaguumMoHHbiX 3HaHun (KPT3) asnaetca HoBaToOpCKom
CTPYKTYPUPOBAHHOW KnaccuduKaLunoHHOM CUCTEMON, KOTopas NnpeaHasHadYeHa ans CUCTEMHOro
YNOpsiAOYEHMUS, pacnpoCTpaHeHNa 1 MOMUCKa N KOTopas BKNtoYaeT OKomno 5 Teic. noarpynn
TPaAULMNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOM naTeHTHON
knaccudpmkaumm (MMNK)*°. KPT3 6bina paspaboTtaHa 4nst MHOAUNCKUX CUCTEM MeANLIMHbI
(aropBena, yHaHu, cngoxa v nora). KPT3 nonyunna mexgyHapoaHoe Npu3HaHue, 1 oHa
npuesasaHa Kk MINK. Mo Bcel BeposTHOCTU, OHa ByaeT cnocobCTBOBATL NMOBLILLEHNIO YPOBHS
MHCPOPMMPOBAHHOCTM O CUCTEMAX TPAAMLMOHHbBIX 3HaHU Gnarogapsi MCNONb30BaHMIO
COBPEMEHHOW CUCTEMbI PAcnpoOCTPaHEHUs, 8 UMEHHO MH(POPMALMOHHBIX TEXHOSOMMI, U B
yacTHocTun VHTepHeTa n Beb-TexHonornn. NpeanonaraeTcs, YTo CTPYKTypa U CTENEHb
Aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOPLIE NpuniaratT yCunus K
NpeAoTBPAaLLEHWNIO BblAa4M HE3aKOHHbIX MAaTEHTOB Ha HEOPUTrMHaIIbHbIE OTKPbITUS, CBA3AHHbIE C

cUCTEMaMV TPAAULIMOHHBIX 3HaHUIN %,

TpaAMLIMOHHaH MegnuuHa

BOS onpegensieT aT0T TEPMUH KaK « COBOKYMHOCTb 3HAHUI, HABbIKOB U NPaKTUY4ECKUX MPUEMOB,
OCHOBAaHHbIX Ha TEOPUSIX, BEPOBAHMSX U ONbITE, ABMAIOLLINXCA HEOTbEMITEMON YacTbto
pasnuyHbIX KynbTyp, Oyab TO NOAAAWMXCH OO BACHEHMIO UMK HET, NCNONb3yeMblX AN
nogaepXaHusi 34OpPOBbS, a Takke Ans NPoUNakTMki, ANarHOCTUKN, obnerdeHnst nnn nevyeHns
Hn3NYECKNX N NCUXNYECKNX 3aboneBaHuin» %%, BO3 Takke onpeaenseT «TPaguLNOHHYHO
MEANLNHY» KaK «BKITHOYAIOLLYH pasfnnyHble NPaKTUYEeCKUE MeToabl, NoAXOAbl, 3HAHUS U
BEpPOBaHMs B 061acT BpayeBaHuUs, BKITOYAs pacTUTENbHbIE, XXUBOTHbLIE U/UIN OCHOBAHHbIE Ha
MUHEepanax fiekapcTBEHHbIE CPEeACTBa, AYXOBHYIO Tepanuio, MaHyarnbHble NpuemMsbl 1
ynpakHEHWS, MPUMEHSAEMbIE pas3fesibHO UMK B codeTaHnn Ans nogaepXaHns 340poBbs, a

TakkKe Ana NeYeHus, MarHoCTUKM UM NpounakTuku 3abonesanHniny %2,

MpousBeneHNa U MHHOBaUWUK, OCHOBaHHbIe Ha TpaauUUAX

Tpaguummn npeacTaBnsitoT coboi KynbTypHYHO NPaKTUKY U MOEW, KOTOPble pacLeHMBaOTCS Kak
OTHOCSILLMECS K MPOLLIOMY M KOTOPbIM OTBEAEH OnpeAeneHHbIin ctatyc. TepMuH
«NPOM3BEAEHNS U MHHOBALMW, OCHOBaHHbIE HA TPAAMLMAX» 03Ha4YaeT MHHOBaLUA U
npousBeaeHnsl, OCHOBaHHbIE HA TPAAMLMOHHBIX 3HAHUSIX KaK MaKo8bIX, HO pa3BUTbIE U

159 Ponb peecTtpoB 1 6a3 gaHHbIX B 0XpaHe TPaAUUMOHHbLIX 3HAHWIA: cpaBHUTENbHbIA aHann3. OtdyeT UNU-IAS

Report, sHBapb 2004 r., cTp. 18.

Tam xe.

C 6onee nogpobHol nHdopmaumen MOXXHO 03HAaKOMUTBLCA MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

O6wue pykoogsLme npuHumnel BO3, kacatowpmecs MeToanku NpoBeAEHNS UCCNEA0OBaHWUIA U OLEHKN
TpaguumoHHon MeauumHel (WHO/EDM/TRM/2000.1), cTp. 1.

Crtpaterust BO3 B obnactu TpaguumMoHHon MeauumHel Ha 2002-2005 rr., cTp. 7.
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MoOepHU3npoBaHHbI€ BHE TPpaaANLUMOHHOIO KOHTeKCT8164. Tpa}J,VILl,I/IOHHbIe 3HAHUA KaK makoebie
O3Ha4yalT «CUCTEMbI 3HAHUI, NPOU3BELEHNA N UHHOBALMK, KOTOPLIE, KaK NpaBuno,
nepenarTca U3 NOKONIEHNA B NOKOJIeHne; Kak npaBniio, CHUTaAKTCA OTHOCALLMMUCA K KaKOMY-
nmbo KOHKpEeTHOMY Hapoady unm Hacensgemom um TEPPUTOPUN; KaK NMpaBuno, p83pa6aTbIBaPOTCFI
©eCCMCTEMHO 1 MOCTOSHHO Pa3BMBAOTCH B OTBET HA U3MEHEHUE BHELLHMX ycnosw7|»165.
MHHOBaLMN, OCHOBaHHbIE Ha TPaaULMSX, OTHOCATCS K TEM CryyasaMm, Korga Tpaguuma
BbICTyNnaeT B Ka4eCTBe NCTOYHUKaA VIHHOBaLI,VII;I, ocyuwlecTBrAeMbIX YrieHaMun COOTBeTCTByPOLLI,eI7I
KyJ‘IbTypHOI7I 06LL|,VIHbI nnn CTOPOHHUMU NMnuamMu; B 3TUX CnyvYadx MHHOBaUUN MOTYT TaKxe
BbIABIIATb Apyrme snabl NCNoJfib30BaHNA Tpaaununn, KOTopble MOryT ObITb npoaHan3npoBaHbl B
KOHTEKCTE NHTENNEeKTyanbHON cobcTBeHHocT . Bonee nogpo6HO TpagMLUMOHHBLIE 3HAHUS
«KaK TakoBble» U npoun3seaeHna n nHHoBaLnn, OCHOBaHHbIE Ha TPaaAUUMOHHbIX 3HaHUAX,
paccMaTpmBaloTCA B AOKYMEHTe, o3arfiaBjieHHOM «Cnuncok n KpaTKoe TexHn4yeckoe nodcHeHmne
pasnn4yHbliX OPM, B KOTOPbIX MOXHO HANTU TPaOULMOHHbIE 3HAHUS»
(WIPO/GRTKF/IC/17/INF/9)*".

KonBeHuua KOHECKO o Mmepax, HanpaBfeHHbIX Ha 3anpeLieHue u npeaynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U NepeAayun npaBa co6CTBEHHOCTU Ha KyJibTypHble
LLeHHOCTH

B 1970 r. OpraHmsaumst O6beanHeHHbIX Hauuin no Bonpocam o6pa3oBaHns, Haykn 1 KynbTypbl
(KOHECKO) npuHsna KoHBeHUMO st OXpaHbl KyNbTYPHbBIX LEHHOCTEN, HAaXo4ALWMXes Ha
TEPPUTOPUM rOCySapCTBa, OT ONACHOCTEN KPaXun, TaHbIX PACKOMOK M HE3AaKOHHOMO BbIBO3a.
KoHBeHUusA BcTynuna B cuny B 1972 .

KoHBeHUus 00s3bIBAET CBOUX rocyaapcCtB-y4aCTHMKOB OCYLLECTBIIATL MepPbI MO TPeM OCHOBHbIM
HanpaBlieHUAM:

1- MNpeBeHTMBHbIE MEPLI: CO3[aHNe PeecTpoB LIEHHOCTEN, yupexaeHue
CBUAETENbCTB Ha BbIBO3, OCYLLECTBIIEHNE KOHTPOSS 3a TOProBren, BBeAeHe
YrONOBHbIX Y aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeaeHMe 06pa3oBaTerbHbIX KaMnaHuii
nT.Ao.

2- MNonoxeHnsa o Bo3BpaLLeHMK: B COOTBETCTBUM C NyHKTOM (b) (ii) cTatbn 7
KoHBeHUuun rocygapcrea-y4acTHUKM 06a3ytoTca no TpeboBaHMIo rocyaapcTBa-yreHa
«MPOUCXOXOEHNS» NPeanpMHUMaTh COOTBETCTBYIOLLME Waru Ans 06Hapy>XeHns u
BO3BpaLLeHns nobon nogobHON KynbTYpPHON LEHHOCTU, BBE3EHHOW NOCNE BCTYMNEHUS
HacToswen KoHBeHuun B cuny B 060MX 3aMHTEPECOBaHHbIX rOCyaapcTBax, npu
yCnoBuu, OAHaKo, YTO rocygapcTeo, obpaluaroLieecs ¢ npocbbou, BbinnaynsaeT
crnpaBeanunByo KoMneHcauno 4ob6pocoBeCTHOMY MOKynaTento Unu nuuy, KoTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty UeHHoCTb. B cTtatbe 13 KoHBeHUun Takke
cofepxarcs NonoXeHus, KacarLmecs: BO3BpaLLeHUs LEeHHOCTEN U COTPYAHMYECTBA,
KOTOpble HOCAT Boriee KOCBEHHbIV XxapakTtep 1 06ycrnoBreHbl BHYTPEHHUM
3aKOHOAATENbCTBOM.

3- Cuctema mexagyHapo4HOro COTPYAHNYECTBA: MAEs YKpenrneHns CoTpyaHMYecTBa
cpeau rocygapcTB-y4aCTHUKOB M MEXAY HUMK NPOHU3bIBaeT cobon BCto KOHBEHLMIO.
B cnyyasx, koraa KynbTypHOe Hacrneane nogsepraeTcs onacHOCTU pasrpabnenus,
ctatbsa 9 npegycmMaTpmMBaeT BO3MOXHOCTb OCYLLIECTBIEHUS Bonee KOHKPETHbLIX Mep, B
4YaCTHOCTU, KOHTPOSSI 32 BBO30OM M BbIBO3OM.

4 Cwm. craTby 10-13 MATPMCX.

185 Cm. pokymeHT BOVC WIPO/GRTKF/IC/3/9.

1e6 CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULIMOHHBIX BbipaxeHun KyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
167 Oanunanb XKepse, «Cornawexue TPUMMC. TNpoekTt u aHanu3». M3g. 3-e, Sweet & Maxwell, ctp. 132.
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KonBeHuua KOHECKO 06 oxpaHe 1 noowpeHnn pasHoobpasmna opm KynbTypHOro
caMoBblpaXeHus

B 2005 r. OpraHu3auma O6beanHeHHbIX Haumi no Bonpocam o6pa3oBaHus, Hayku U KynbTypbl
(KOHECKO) npuHsina Konseryuto KOHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi popm
KyJfIbmypHO20 caMOBbIPaxeHusl, KoTopasi Bctynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nsanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa bopm
KynbTypHOro camoBblpaxeHust; (b) cosgaHue ycrnoBun gns pacugeta n ceobogHoro
B3aMMOAENCTBUSA PasfnyHbIX KyrbTyp Ha B3aUMOBbLIFO4HOW OCHOBE; (C) noolipeHue guanora
MeXxay KynbTypamu B Liensax obecneyeHnst bonee Wmpoknx n cbanaHCcMpoBaHHbIX KyNbTYPHbIX
06MeHOB BO BCEM MUpE B MHTEpecax B3avMOYBaXXeHUS KyrnbTyp U KynbTypbl MUPa;

(d) noowpeHne MexKyrnbTypHOro B3auMogencTB/S B LENAX pasBuTUSA B3anMONPOHUKHOBEHNS
KynbTyp B OyXe HaBeAeHMs MOCTOB MeXay Hapogamu; (€) nooLipeHne yBaXeHus K
pa3Hoo6pa3nto opM KyrnbTYPHOro CaMOBbIPaXXEHMS U NOBbILLEHNE 0CO3HAHUA LLEHHOCTU 3TOro
pa3Hoobpa3ns Ha MECTHOM, HaLMOHaNbHOM U MexayHapoaHom ypoBHsX; (f) moarBepxaeHue
Ba)XHOCTM B3aMMOCBSI3N MEXAY KynbTypon 1 pasBnutnemM ans Bcex cTpaH, B 0COBEHHOCTH
pa3BUBAIOLLMXCS, M NoAOEepKKa AEUCTBUIN, NPeAnpUHMMaEMbIX Ha HaLMOHANbHOM 1
MeXOyHapOo4HOM YPOBHSIX C LieNblo o6ecnevnTb Npu3HaHue NogsIMHHOW LLEeHHOCTN 9TON
B3aMMOCBA3N; (g) npusHaHme ocoboro xapakrepa KyrnbTypHON OeATENbHOCTU U KYNbTYPHbIX
TOBapOB UM YCIyr Kak Hocutenen camobbITHOCTK, LeHHocTen 1 cmbicna; (h) nogTeBepxaeHve
CyBEPEHHOro npasa rocyaapcTB Ha NOAAEPXKKY, MPUHATME U OCYLLECTBNEHMNE NONUTUKM U MeP,
KOTOPbIE OHW CYUTAIOT HaAMeXalmmmn 4nsa oxpaHbl U NooLwpeHns pasHoobpasunsa opm
KyNbTYPHOIro CamoBbIpaXXeHns Ha cBoewn Tepputopuu; [1] (i) ykpenneHne mexxgyHapogHoro
COTPYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YAaCTHOCTU ANS pacLUMpEHUS
BO3MOXHOCTEN pa3BMBatOLLMXCA CTpaH B 06nacTu oxpaHbl U NoowpeHns MHoroobpasms hopm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuusa FOHECKO 06 oxpaHe HemaTepuarnbHOro KynbTypHOro Hacneaus

KoHBeHUus 6bina npuHaTta OpraHmsaunen O6beanHeHHbIX Hauum no Bonpocam ob6pa3oBaHus,
Haykun n kynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpena 2006 r. Llenu
KoHBEHUUKN COCTOAT B OXpaHe HemaTepuanbHOro KyrnbTypHOro Hacrneans, obecnevyeHnm
YyBa)KEHUSA HEMaTepuanbHOro KynbTypHOro Hacneaus obLwmH, rpynn n oTAeNbHbIX N1L,
NoBbILLEHNE OCBEAOMITEHHOCTN OOLLIECTBEHHOCTU O BaXKHOW PONKN HEMaTepuanbHOro
KynbTypHOro Hacnegus n obecnedyeHve ee B3aMMHOIo NPU3HaHWs, a Takke B NpeaoCcTaBreHnm
MOMOLLM M COTPYAHMYECTBE HA MEXOYHAapOOHOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuanyeckom crioBape bnaka TepMuH «HegobpocoBecTHas KOHKYPEHUMS» onpeaensieTcs
kak «6ecyecTHOe U MOLLEHHMYEeCKOe CONepPHNYECTBO B 061acTM TOProBAM U KOMMEpPLUK,
0CcOBEHHO MpaKTUKa NPOABWKEHMS HA PbIHOK CBOMX COBCTBEHHBLIX TOBapOB M NPOAYKTOB B
yLiepb npoaykTaMm u ToBapam Kakon-nmbo Apyrov CTOPOHbI MOCPEACTBOM UMUTALIMMN UMK
KOHTpadhakuum Ha3BaHus, 6peHaa, pasmepa, opMbl UMK APYIUX OTIINYUTENbHBIX MPU3HAKOB
U3OEnUs UK ero YNakoBKu».

CornacHo nyHkTy 2 ctaTtbh 10bis lMapuxxckol KOH8EHUUU MO OXpaHe MPOMbIUIEHHOU
cobcmeeHHocmu (1883 r.) «akToM HegoBPOCOBECTHOWM KOHKYPEHLINN CHMTAETCA BCAKANA aKT
KOHKYpEeHLWW, NPOTUBOPEYaLLMIA YECTHbIM 06bl4asiM B MPOMBILLIIEHHbIX Y TOProBbIX Aenax».
Hanee B nyHkTe 3 ctaTbm 10bis roBopuTCS, 4TO «[B] YacTHOCTW, noanexaT 3anpeTy: (i) Bce
JEencTBms, crnocobHble Kaknm Obl TO HM ObINTIO cNOCOOOM Bbi3BaTh CMELLEHNE B OTHOLLEHUU
npeanpuaTus, NPoOAYKTOB UMW NPOMBILLIIEHHOW UM TOProBOW AeATENbHOCTU KOHKYPEHTa;
(ii) NnoxHble yTBEPXKAEHWSA NPU OCYLLECTBNIEHUN KOMMEPYECKOW AeATENbHOCTU, CNOCOBHbIE
AVCKpeanTMpoBaTh NpeanpuaTue, NPOAYKTbl UM MPOMBILLNIEHHYIO U TOProBYIO
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[esiTenbHOCTb KOHKYpeHTa; (iii) ykasaHus unv yTBepXaeHusl, UCNonb3oBaHWe KOTOPbIX Npu
OCYLLIeCTBEHNMN KOMMEPYECKON AESTENbHOCTN MOXET BBECTU OOLLECTBEHHOCTL B
3abnyxaeHve OTHOCMTENbHO XapakTepa, cnocoba U3roToBneHusl, CBOMCTB, MPUIO4HOCTM K
NMPUMEHEHMIO UINN KONMYECTBA TOBAPOBY.

Oeknapauus OpraHusaumn O6beanHeHHbIX Haumin o npaBax KOpPeHHbIX HApoAoB

B 2007 r. l'eHepanbHasa Accambnest OpraHmsaumm O6beanHeHHbIX Hauun npunsana
Leknapayuro OpaaHuzauuu Ob6beduHeHHbIX Hayuli o rpasax KopeHHbIX Hapodos.
[eknapauus npusHaeT, YTO KOPEHHbIE HApOdbl MMEIOT paBHbIE NMpaBa YenoBeka Ha 3awWmTy oT
KyNbTYPHOW OAUCKPUMUHALMM, U HanpasfeHa Ha NooLLpeHne B3aMMHOIO yBaXKeHUs 1
rapMOHMWYHbBIX OTHOLLEHUI MEXAY KOPEHHBIMWN HapoA4amMmn U rocygapcTBamu.

B oTHOWEHUN TPaaULMNOHHBIX 3HAHUIN, TPAOULMOHHBIX BbIPaXKEHWI KYNbTYpPbl U rEeHETUYECKNX
pecypcoB B nNyHkTe 1 ctatbu 31 npegycmatpmBaeTcs crneaytollee: «KOpeHHble Hapoabl MeIoT
NpaBo Ha COXpaHeHMe, KOHTPOSb, OXPaHy 1 pa3BuUTUE CBOErO KyNbTYPHOro Hacneaus,
TPaAULMNOHHBIX 3HAHUIN U TPAOMLUMOHHBLIX (OOPM KYNbTYPHOIO BbIPaXEHUS, a TakKe NposiBfIeHUN
NX HAY4YHbIX 3HAHWI, TEXHOMOMMIA N KyNbTYPbl, BKOYas MOACKUE U reHeTUYeCKne pecypchl,
CeMeHa, fekapcTBea, 3HaHUA CBOWCTB (hayHbl 1 bnopbl, Tpaguumm yCTHOro TBOPYECTBa,
nutepaTypHble NPON3BeAEHUSA, PUCYHKU, CMOPT 1 TPaAULMOHHbBIE UTPbl U M306pasuTenbHOe 1
NCNoNHUTENbCKOE NCKYCCTBO. OHM MMEIOT Takke NpPaBo Ha COXpaHeHME, KOHTPOSb, 3alLnTy K
pa3BUTUE CBOEN MHTENNEKTYanbHOM COOCTBEHHOCTU HA Takoe KyrbTypHOe Hacneaue,
TPaAVLMOHHbIE 3HAHWS U TPaANLMOHHBbIE (DOPMbI BblpaXKeHUs KynbTypbl». [anee B nyHKTe 2
crtatbu 31 roBopuTCS, YTO “COBMECTHO C KOPEHHbLIMWU Hapo4amu rocygapcTea NpUHUMatoT
AENCTBEHHbIE Mepbl B LIeNAX NPU3HaAHUA U 3allnTbl OCYLLECTBEHUS 3TUX NpaB». B oTHowweHun
TpagvLMOHHOW MeanUUHbI B cTaTbe 24 npegycmaTpmBaeTcs crieaytollee: «KOpeHHble Hapoapl
MMET NPaBo Ha CBOK TPAANLMOHHYIO MEANLMHY N Ha COXPaHeHne CBOEN NPaKTUKK
BpayeBaHUs, BKMOYas COXpaHEHNE BaXXHENLLMX NEKAPCTBEHHbIX PACTEHWN, XXUBOTHbIX U
MWUHEpanoB».

Bceo6was geknapauus npas Yenoseka

Bceobwas geknapauusi npae vyenoBeka ABNSETCS KpaeyrosbHbIM AOKYMEHTOM B 00nacTtu
6opbObl 3a NpaBa Yenoeka. [eknapauusi, CocTaBreHHas nNpeacTaBUTENsIMU PasfMyHbIX
NPaBOBbIX M KyNbTYPHbIX TPAAMLMIA N3 BCEX PErMOHOB MUpa, Bbinia npoBo3rnaweHa
"eHepanbHon Accambneen OpraHusdaummn O6beanHeHHbIx Hauun B MNapwke 10 gekabps 1948 r.
B KayecTBe obLero ctangapTa BCeEX HApOAOB M Hauui. B Hel Gbinv BnepBble NPOBO3rnaLleHbl
OCHOBHble NpaBa YenoBeka, noanexatime sceobLuel 3awmTe ™.

Ucnonb3oBaHue TpaaULMOHHbBIX BbIpaXeHUN KyNnbTypbl/TPaaULMOHHbIX 3HAHUN

TpaanumMoHHbIE 3HAHUSA U BbIPAXXEHUS KyNbTYpbl MOTYT UCNONb30BATLCSA B PA3fMYHbIX LIENsX.
Mcnonb3oBaHne TpaanUMOHHBLIX 3HAHUIA UMK BbIPAXXEHWUI KyIbTYpPbl OXBaTbIBAET KOMMEPYECKOe
NN NPOMbILLNEHHOE UCMONb30BaHMe, 00bIYHOE UCNonNb3oBaHe, OOGPOCOBECTHOE
ncnonb3oBaHve, JOMAaLUHEE UCMOSb30BaHNE N UCMONb30BaHNE TPaAULMOHHON MeauLUUHbLI Ans
OXpaHbl 340POBbS, a TaKKe UCMONb30BaHNE B UCCreaoBaTENbCKMX U 06pa3oBaTeNbHbIX LLEensX.

Kommepyeckoe ucrnosib308aHue

B topuamnyeckom crioBape brnaka TepMuH «koMMepYecKoe UCNosb30BaHNe» onpeaensieTcs kak
«MCMNONb30BaHNe, KOTOPOEe CBA3aHO C OCYLLECTBNEHMEM UMK PasBUTUEM OEATENbHOCTH,
npuHocsien goxod. «Hekommepueckoe NCnonb3oBaHNE» ONpeaensieTcst Kak «Mcrnonb3oBaHme

18 Cwm. http://www.un.org/en/universal-declaration-human-rights/.



WIPO/GRTKF/IC/36/INF/7
lNpunoxeHune, ctp. 52

pagn nM4HOoro yaoBonbCTBUA UK B npeanpuHnMMaTeribCKnx uensax, He CBA3aHHbIX C
nonyvyeHmem goxona mUinu Bblrogbl, UM MHOITO BO3HArpaxaeHna»

ObbI4HOE ucnoIb308aHUE

B TuxookeaHckom peauoHanbHOM murnogom 3akoHe om 2002 2o0a 06 oxpaHe mpadulUOHHbIX
3HaHul u rposieneHul Kynbmypbl TEPMUH «O0DbIYHOE UCNONb30BaHME» ONpeaensaeTcs Kak
«MUCMNOMNb30BaHME TPAANLMOHHBIX 3HAHWUI U BbIPAXKEHWUI KYNbTYpPbl B COOTBETCTBMM C OObIYHbLIM
NPaBOM M NPaKTUKOM TPAAMLMOHHBIX BagenbLesy.

TepMuH «HenpepbiBHOE 0ObIYHOE UCMONb30BaHNE» XapaKTEPU3YET YCTOMYMBOCTb M XKUBOW
XapakTep UCMofb30BaHUS TPAAULMOHHBIX 3HAHUIA W/UNK TPaAULMOHHbBIX BbIPAXXEHWI KyNbTypbl
KOPEHHbIMW 0BLLMHAMM B COOTBETCTBUM C UX OObIYHBIM NMPABOM U NMPaKTUKOWA.

JobpocosecmHoe ucrosb3osaHue

MpyMeHUTENBLHO K aBTOPCKOMY NpaBy B topuamyeckom cnosape bnaka tepmuH
«4o0bpocoBeCcTHOE UCNONb30BaHME)» ONPEAENSETCA Kak «pa3dyMHOEe N OrpaHNYeHHoe
Ncnonb3oBaHne Npon3BeaAeHNs, OXPaHAEMOro aBTOPCKMM nNpaBoM, 6e3 paspelleHns aBTopa, a
WMEHHO TaKoe, Kak LUMTUPOBAHMNE KHUTN B KHMXXHOM 0B603pEHUM UMM UCMONb30BaHME €€ YacTen
B napoaun. [JoGpocoBeCTHOE NCMONb30BaHME SBMSIETCS CPEACTBOM 3allWThbl NPOTUB
06BWHEHWI B HApYLLEHUM NpaB C y4eTOM CrieayroLmnx onpeaeneHHbIX 3akoHOM haKTOPOB:

(1) uenb 1 xapaktep Ucrnonb3oBaHus, (2) xapakrep NPoM3BeaEHNS, OXPAHSEMOro aBTOPCKUM
npaBom, (3) macwTabbl MCNONb30BaHUS Npon3BeaeHUs n (4) 3KOHOMUYECKME NOCNEeACTBUSA
NCMNONb30BaHNAY.

LomauwiHee ucnonb308aHUE U UCOb308aHue 05151 oxpaHbl 300p08bs

B topngmnyeckom crosape bnaka TepMnH «4OMaLLHUI» ONpeaensaeTcs Kak « OTHOCALWMIACA K
AoMmy unu cembe; 6biToBoM». B nyHkTe 1 [JoxvHckon geknapaumu, kacawulerncs CornawieHns
TPUIMC n obLiecTBEHHOro 3apaBooXpaHeHns, NPU3HAETCa «Cepbe3HOCTbL Npobnem B obnactu
34paBOOXpPaHEHNS, C KOTOPLIMU CTalkMBaeTCs MHOXECTBO Pa3BMBaOLLUXCHA N HAaMeEHee
pa3BUTbLIX CTPaH, 0COOEHHO Tex Npobnem, koTopble aBnsTcda crieacTtenem BUY/ClrNiAda,
Tybepkynesa, Manspumn n apyrux anngemMmyeckmx sabonesanui». [anee B nyHkTe 5(C)
OTMeYaeTCs criegytollee: «Kaxaoe rocygapcTBo-4YrieH MMeeT npaBo onpeaensTb, YTO UMEHHO
npeacraenseT cobon HauMoHanbHas YpesBblyanHas cuTyaums u gpyrne NCKMYnNTENbHO
cepbesHble 06CTOATENbCTBA, MPU TOM MOHMMAaHUK, YTO KPU3MCHbIE CUTyauun B obnactu
34paBOOXpaHeHns, B ToM yncne ceasaHHble ¢ BUY/CITNOom, TyGepkynesom, mandapuen n
APYrMMn anngeMmnyecknmmn 3abonesaHnsaMm, MOryT NpeacTaBnaTb cob60Mn HaLNOHaNbHY
YpEe3BbIYANHYIO CUTYaLMIO UK OPYrMe UCKNIOYMTENBHO Cepbe3Hble 06CTOATENbCTBAY.

Ucnonb3o8aHue 8 uccriedogamesibCKUX U obpa3osamesibHbIX Uessix

MpYMeHNTENBHO K NaTeHTam B lopuanyeckom crioBape brnaka TepMUH «CpPeacTBO 3aLUThI,
OCHOBaHHbIE Ha NPUHLUMNE UCNONb30BaHNSA B SKCMEePUMEHTarbHbIX LeNnsx» onpeaenseTcs Kak
«CpeacTBo 3allMTbl MPOTUB 0OBUHEHWI B HAPYLLUEHUM NaTeHTHbIX NpaB, UCNoNb3yeMoe Toraa,
Korga 3anaTeHToBaHHOE M300peTeHMe Co30aeTesl M UCNONb3YETCS UCKITIOYUTENBHO B HAy4YHbIX
uenax. HecmoTps Ha To, YTO 3TO CPEACTBO 3aLUUTLI NO-NPEXHEMY NMPU3HAETCH B KAYeCcTBe
TaAKOBOro, OHO TOSKYETCS B Y3KOM CMbICIE M B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONBKO
B OTHOLUEHUW MUCCreaoBaHUiA, NPOBOAUMBIX B LLENsX NPpoBepKN (dOpMYyIibl M306pETEHUS».

Cne,u,yeT OTMETUTb, YTO, XOTA MNMpaBa VIHTeﬂﬂeKTyaﬂbHOVI COBCTBEHHOCTU 1 ABNSAIOTCS
NCKITKO4YUTEIIbHbIMU NMpaBaMy, B OTHOLLUEHNUN 3TUX UCKIMIOYUTENbHbIX MpaB npeaycmMmaTtpuBaroTCA
onpeaeneHHble N3bATUA N orpaHn4eHn. HaanMep, B obnactu naTeHToB B HauunoHasribHOM
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3akKoHodaTenbCTBe pAana CTpaH npeayCcMaTpmMBakdTCA onpenefieHHble U3bATUA U OrpaHNYeHna B
OTHOLUEHNN NCKINIOYNTENBbHbIX NpaB, B YaCTHOCTU crneayrowmne:

a) nencTens, coBepLllaemMble B JIMYHbIX 1 HEKOMMEPYECKUX LIESTAX;

b)  pelicTBuMSA, coBEpLUAEMbIE UCKMTOYUTENBHO B 3KCNEPUMEHTANbHbIX UK
nccrnenoBaTenbCKUX LIENsiX.

MpumeHeHue

B ctaTtbe 2(c) Hazolicko2o npomokorna peaynuposaHusi docmyrna K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCr0/Ib308aHUs Ha cripasednueoli U pasHoOU OCHOBE 8bi200 OM UX MPUMEHEHUS
Kk KoHeeHuuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBoguTca criegytollee
onpegeneHve: «NpoBefeHne nccnegoBaHnii u paspaboTok reHeTU4YecKoro n/mnm
BMOTEXHONOrMYECKOro CocTaBa reHeTUYECKMX PECYpPCoB, B TOM YMCNE NyTEM NPUMEHEHNS
OmoTexHonornn, Kak oHa onpepgeneHa B cratbe 2 KoHBEHUMWY.

MHcTpymeHTapmun BOUC npumeHUTEnNbHO K JOKYMEHTauumM B 0611acTy TpaguLMOHHbIX
3HaHUM

[MporpammMbl JOKYMEHTUPOBAHUS MOrYT 3aTparnBaTb BONPOCHI MHTENNEKTyanbHon
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPaaAULMOHHBIX 3HaHU. B npouecce
AOKYMEHTMPOBAHMSA KpariHe BaXXHO BCECTOPOHHE YYNTbiBaTb €ro NocneacTsus Ans npas
NHTennekTyansHon cobcTBeHHOCTU. NHCTpymeHTapuin BOUC npumeHnTensHo K
AOKyMeHTauun B 06nacTv TpaanLUMOHHbIX 3HaHUA NpeAHa3HadYeH Ansa ynpaBneHus
WHTEeNNeKTyanbHOM COBCTBEHHOCTBIO B MpoLiecce AOKYMEHTMPOBAHWS, @ TaKKe UCMONb30BaHNS
3TOro npouecca B kadecTBe OTNPaBHOM TOYKM ANs nepexoda k bonee adeKTUBHOMY C TOYKU
3peHnst NPUHOCUMOW NOMb3bl YNPaBeHNo TPaAULMOHHBIMU 3HAHUAMWN B KAQ4YeCTBe OOHOro 13
WHTENNEKTyanbHbIX U KyNbTYPHbIX aKTUBOB 06LLHBLI'®,

UHcTpymeHTapuin BONC npymeHnTENbHO K AOKyMeHTaumm B 06nactu TpaguumMOHHbIX 3HaHWM
cneumanbHO NpeaHasHavYeH Ansg Ncnonb3oBaHUS KOPEHHbIMU HAapoA4amMn N MECTHbLIMMN
obwmHamn. OH MOXeT TakKe OKa3aTbCsl NMOSIE3HbIM AN APYIMX UL, U OPraHoB, TaKMX, Kak
rocygapcTtBeHHble criyxawme segomcTts NC, nuua, OTBETCTBEHHbIE 3@ NPUHATUE NONMUTUYECKUX
peLLeHnNiA, Hay4YHO-UCCIeL0oBaTENbCKME YUPEXKAEHNS N YUPEXOEHUS KyNbTypbl, peanuaytoLwime
NPOEKTbl AOKYMEHTUPOBAHWS.

Korga 3HaHusa 3a40KyMeHTUpoBaHbl, ANd MX oXpaHbl MOXHO 3a4encTBoBaTh Npasa
WHTENNeKTyanbHoM CO6CTBEHHOCTM U APpYrne NpaBoOBble MEXaHU3Mbl, OOHAKO YCNeX MoXeT
ObITb 06ecneyeH ToNbKo B TOM Cryvae, ecnv AOKYMEHTMPOBaHMe NpoM3BeAEHO Haanexallum
obpasom. UHcTpymeHTapuin BOUC npumeHUTEnNbHO K AOKyMeHTaumm B obnacTtu
TPaAULMNOHHbBIX 3HAHUI NPU3BaH MOMOYb OLEHUTb BO3MOXHbIE BapuaHThbl YCTAHOBMEHNS
OXpaHbl Ha OCHOBE MpPaB MHTENNEKTyanbHOM COBCTBEHHOCTH, CNNaHMPOBATb N peanu3oBaTb
NPYMeHEeHne NoAxXoA0B M OCYLLLECTBIIEHNE cTpaTernn B 06nacTn MHTENNEeKTyansHon
COBCTBEHHOCTM Ha aTane AOKYMEHTMPOBAHUSA TPAAULMOHHBIX 3HAHUN.

Tunossblie nonoxeHnsa BOUC-FOHECKO ans HauuoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXXeHU honbKrnopa oT He3aKOHHOIo UCMNONIb30BaHUA U APYrnX HAHOCALWMX ylepo
OencTBun

Ha coeeluaHunn, opraHnzosaHHoM B 1982 r. npu cogencteum OpraHmsaumm O6begnHEeHHbIX
Hauwnin no Bonpocam obpasoBaHus, Hayku n KynbTypbl (KOHECKO) n BOUC, Komutet

169 WHcTpymeHTapuin BOUC npymeHNTENBHO K AOKYyMEHTaLMK B 06nacTu TpaanuLUMOHHbLIX 3HAHWIA [OCTYMNEH Mo

agpecy: http://www.wipo.int/publications/en/details.jsp?id=4235.
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NPaBUTENBbCTBEHHbIX 3KCMEPTOB NPUHAN TUMO8bIE MOIOXKEHUS. ATU NONOXEHUs NpeanonaratT
MOZENDb SUi generis oxpaHbl B 0611acT MHTENNEKTyanbHOM COOCTBEHHOCTN B OTHOLLEHUN
TPaAVLMOHHbIX BbIpaXXeHUIN KyNbTypbl/BblpaXkeHun ponbknopa, kotopas nony4mna A4oCTaTtoyHO
LUMPOKOE MUCMNoNb30oBaHWe rocygapcresamm — yneHamu BONC.

Turiosble o510xeHUs1 Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHow BblpaXeHn orbkriopa
OT 3noynoTpebneHunit, ¢ 0O4HON CTOPOHbBI, U CBOGOAOM M NOOLLPEHMEM AaNbHENLLErO Pa3BUTUS U
pacnpocTpaHeHust orbKnopa — ¢ ApYyron. B HMX yunTbiBaeTCs TOT GhakT, YTO BbIpaKeHUs
onbKIopa COCTaBNAT XXMBOW OPraHN3M 4YernoBeveCcKon KynbTypbl, U HENb3S OOMNYCTUTD,
4YTOObl OH 3a40XHYICSA B CIIULLIKOM TECHbIX paMKax OXpaHsbl.

B cooTtBeTCTBUN C TUMOBLIMU MOMIOXEHUSIMU TPAAVULMNOHHbLIE BblpaXKeHUS KynbTypbl/BblpaXkeHus
donbKnopa OXpaHATCS OT «HE3aKOHHOIo UCNONb30BaHMS U APYrMX HAHOCALLMX yLiepb
aevcteuny. B 2000 1 2001 rr. BONC npoBena obcnegoBaHve onbiTa rocygapcts B 06nactu
MCNonb3oBaHWsa U peanunsaumm Tunosblx nonoxeHnn. OT4eT onybrMKOBaH B Ka4ecTBe
aokymeHta BOMC WIPO/GRTKF/IC/3/10.

[KoHeL, npunoxeHns n AoKyMeHTa]



