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FMOCCAPWIN OCHOBHbIX TEPMUHOB, OTHOCALLMXCA K MHTENNEKTYANIBHON
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLINOHHBIM SHAHUAM
N TPAOMLUMOHHBIM BbIPAXXEHUAM KYIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEAEHWUE

1. Ha cBoux LiecTHaguaTon 1 ceMHagLaTon Ceccusix, COCTOSIBLUMXCA COOTBETCTBEHHO 3-
7 masa 2010 r. n 6-10 gekabps 2010 r., MexnpaBuUTENbCTBEHHbIN KOMUTET MO
NHTEeNneKTyanbHOM CO6CTBEHHOCTUN, FEHETUYECKMM pecypcam, TPaaNLMOHHBIM 3HAHUSM U
donbknopy («MKIP») npocun CekpeTapuaT NOArOTOBUTb B Ka4eCcTBe NHOPMALMOHHbIX
AOKYMEHTOB TPW rNoccapus OCHOBHbIX TEPMUHOB, OTHOCALLUXCA K MHTENMNEKTyanbHOM
COBCTBEHHOCTU, FEHETUYECKMM pecypcam, TPaAULNOHHBIM 3HAHWUAM U TPaaULNOHHBIM
BbIpaXXeHUsIM KynbTypbl', U npeactaBntb nx MKIP.

2. Ha cBoen geBATHaguaTon ceccun, coctosBienca 18—22 uonsa 2011 r., MKI'P
«npeanoxwun Cekpetapuaty 06HOBUTb roccapum, Coaepalmecs B AOKYMeEHTax
WIPO/GRTKF/IC/19/INF/7 («I'noccapuit KnoYeBbIX TEPMUHOB, OTHOCALLMXCS K
NHTEeNNeKTyanbHOM COBCTBEHHOCTU N TPaAULMOHHBIM BblPaXXEHUAM KyIbTypbi»),
WIPO/GRTKF/IC/19/INF/8 («[moccapuit KnoveBbIX TEPMUHOB, OTHOCSLLMXCA K
WHTEeNNeKTyanbHOW COBCTBEHHOCTU N TpaguLUMOHHBIM 3HaHuAM») u WIPO/GRTKF/IC/19/INF/9
(«noccapwuii KNYEBbLIX TEPMUHOB, OTHOCALLMXCS K MHTENNEKTyarbHOW COGCTBEHHOCTH 1

1 OTy4eT 0 wecTHaguaToit ceccum Komuteta (WIPO/GRTKF/IC/16/8) 1 oTyeT o ceMHaguaToit ceccun KomuTeTa
(WIPO/GRTKF/IC/17/12).
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reHeTM4YeCcKMM pecypcam»), 00 beaUHNB UX B €OUHOM JOKYMEHTE 1 onyGrMKoBaB CBOAHbIN
rmoccapwvii B kayecTse MHOPMALIMOHHOIO AOKyMEHTa K criegytoLien ceccumn KomuteTtan?,

3. Bo ucnonHeHmne aToro pelleHns 1 BBUOY TOro, YTO HEKOTOPbIE TEPMUHBI, CoaepXKaLlmecs
B 3TUX Ffloccapusix, OTHOCATCS KO BceM TpeM Temam, CekpeTapuat o6beanHun atn Tpu
rnoccapusi B 0anH JOKyMEHT 1 OOHOBMIT HEKOTOPbIE COAepXKalLuMecs B HEM onpeaeneHms.
CBopHbIN rnoccapuin 6bin npeacTaBneH B kKayectTse MHPOPMALMOHHOIO OKyMeHTa Ha
npegbiaymx ceccnax MKIP. OH cogepXntcs B NPUOXeHUN K HAaCTOALLLEMY AOKYMEHTY.

4, B rnoccapumn ncnonb3oBaHbl, N0 MepPe BO3MOXHOCTHU, nNpeablaywme rnoccapum MKIP,
Aencteyowmne aokymeHTbl OpraHusaumn O6beguHeHHbIX Hauni n gpyrne mexayHapogHble
AOKYMeHTbI. B 3TOM JOKyMeHTe Takke y4TeHbl onpefeneHns n TepMuHbI, UCNoMb3yeMble B
HaUMOHaNbLHOM 1 perMoHanbHOM 3aKOHOAAaTENbCTBE M NPOEKTax 3aKOHOB, MHOrOCTOPOHHUX
A0roBopax, B paMkax Apyrmx opraHusawumm u npoLeccoB, a Takke B crioBapsix. Kpome Toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHtax MKIP, apyrux gokymeHtax BONC un
AOKyMeHTax gpyrmux nporpamm BOUC. Tem He MeHee npeanaraemMble onpeaeneHns He
ABNATCH McyepnbiBaoWwmmMu. [lpyrve TepMuHbl Takke MOryT UMeTb OTHOLLEHME K
WHTENNeKTyansHon CO6CTBEHHOCTU Y reHETUYECKUM pecypcaM, TPaANLMOHHBIM 3HAHWUSIM 1
TPaAMLMOHHbBIM BbIPaXXeHUAM KyrbTypbl, @ BblOpaHHble TEPMUHbBI MOTYT Takke UMeTb Apyrue
onpegenexHus.

5. Bbi6op OCHOBHbIX TEPMUHOB 6a3npyeTcs Ha TEPMUHONOIMK, Hanboree YyacTo
ynotpebnsiemon B npoektax gokymeHToB MKI'P 1 gpyrmx gokyMmeHTax no TOMy e BOMNpocy.
BbiGpaHHble TEpMUHBI 1 Npegnaraemble onpeaeneHns, cogepXalmecs B NpUoxXeHnn,
npeanaratoTcs 6€30THOCUTENBHO K NMOLIM APYrMM roccapusiMm Unm onpeaeneHnsiM OCHOBHbIX
TEPMUHOB, codepXxawmmcs B npeablaywmx gokymeHtax MKIMP unuv ncnonb3oBaHHbIM B JTHOObIX
APYTNX MeXOYHapOOHbIX, PErMOHarbHbIX UM HAUNOHAambHbIX JOKYMEHTax unmn opymax.
Bbibop 1 npegnaraemble onpeaeneHns OCHOBHbIX TEPMUHOB HE 03HAYaloT HEMPEMEHHOIO
cornacus y4actHnkoB MKI'P ¢ BbIOpaHHbLIMM TEpMUHAMUM UK UX NpeasfiaraeMbiMm
onpegeneHnamu. Hactoawmnn JOKYMEHT HOCUT MHPOPMaLIMOHHBIN XapakTep, u MKI'P He
npegnaraeTcs NOATBEPXKAATb UMW NPUHMMATb BbiOpaHHbIE TEPMUHBI UK UX NpeanaraemMble
onpeaeneHus.

6. MKIP npednazaemcs rnpuHsams

K ceedeHuro Hacmosuwul dokymeHm u
MPUIIOXKEHUE K HEMY.

[MpunoxeHue crnenyerT]

2 OT4eT 0 AessiTHaguaton ceccumn Komuteta (WIPO/GRTKF/IC/19/12).
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FMOCCAPWN OCHOBHBLIX TEPMUHOB, OTHOCSALLMXCA K MHTENNEKTYANBHOW
COBCTBEHHOCTWU N TEHETUYECKNM PECYPCAM, TPAONLMNOHHLIM SHAHUAM U
TPAOVLIMOHHbBIM BbIPAXEHUAM KYNbTYPbI

D,OCTyI'I n coBMeCTHOE nosfib3oBaHue Bbirogamm

Cratbsa 1 KoHeeHuuu o buonosudeckom pasHoobpasuu (1992 r.) npeanuceiBaeT
«CcnpaeennvMBoe 1 paBHOMpaBHOE pacnpegeneHne dnar, BO3HMKaoLWMX B pe3ynbTate
MCNONb30BaHWs FTEHETUYECKMX PECYPCOB, BKIOYas NyTEM COOTBETCTBYHOLLLErO A4OCTYNa K HAM U
COOTBETCTBYIOLLEN NEpeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, YYnTbiBast BCe NpaBa Ha 3Tu
pecypcbl U TEXHOIOMMK, a Takke NyTemM COOTBETCTBYHOLEro oMHaHCMpPOBaHUN.

Haeoltickuli npomokon peaynupogaHusi docmyra K 2eHemu4eCcKuM pecypcam U CO8MECMHO20
ucrnonb308aHusi Ha cripasednueoll U pasHoU OCHO8e 8b1200 Om UX rpuMeHeHuUs1 K KoHeeHyuu o
buosnoauvyeckom pasHoobpasuu (2010 r.) HanpaeneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHWSA Ha CNpaBeasIMBON 1 PaBHOM OCHOBE BbIro4 OT NPUMEHEHUSI TEHETUYECKNX
pecypcoB, B TOM 4ncrne nytem obecnevyeHnsa Hagnexawero 4ocTyna K reHeTM4eckum pecypcam
M Hagnexawen nepeaaym CoOOTBETCTBYHOLNX TEXHONOMMI, Y4UTbIBas BCE NpaBa Ha AaHHbIe
pecypcbl U Ha TEXHONMOMNK, U NyTEM Haanexawero HaHCUPOBaHWSA, COAENCTBYSI TAKUM
06pa3oM coxpaHeHUo BMoNOrnYecKoro pasHoobpasmsa 1 yCTOMYMBOMY UCMONb30BAHUIO ero
KOMMOHEeHTOB». B cooTBeTCcTBUM CO cTaTben 3 MNpOoTOKON «NPUMEHSIETCS TakKe K
TPaANLMOHHBIM 3HAHUSAM, CBA3AHHBIM C FTEHETUYECKMU pecypcamu, B pamkax cdepbl
aenctems KoHBEHUMK U K BbIro4aM OT NPUMEHEHMS TaKUX 3HAHUAY .

B oTHOLWEHMM pacTUTENbHbIX FTEHETUYECKNX PECYPCOB AN NPOM3BOACTBA NPOAOBONLCTBUS U
cenbcKoro xo3smncTea MexoyHapoOHbIl 002080p O pacmumeribHbIX 2EHEMUYECKUX pecypcax
ons npoussodcmea rpodososibcmaus U 8edeHusi cerlibCkoao xo3sticmea NpoaoBoONbLCTBEHHOM
N cenbcKoxo3ancTeeHHon opraHmsauun (PAO) npegycmaTtpuBaeT B cTaTbe 1 «Cnpasennveoe u
paBHOMNpaBHOE pacnpeneneHne Bbirod, CBA3aHHbIX C UX UCMONb30BaHMEM, B COOTBETCTBUN C
KoHBeHumen o Gnonormyeckom pasHoobpasum, B LenNsx yCTOMYMBOro pasBUTUSt CENbCKOro
X035MCTBA N HaOEXHOro obecneyeHnst NPOaOBONbLCTBUS».

B ctatbe 1 peweHusi Ne 391 AHAckozao coobuwiecmesa o pexxume docmyrna K 2eHEMUYECKUM
pecypcam (1996 r.) TEpMUH «OOCTYN» Oonpenensercs kak «nonyyeHne n ncnonb3oBaHmne
reHeTMYEeCKMX PecypcoB, COXpaHseMblX in situ 1 ex situ, nx No6oYHbIX NPOAYKTOB U, €CNN 3TO
NPUMEHMMO, UX HEMaTepuanbHbIX KOMNOHEHTOB, CPean NPOYero, Ans Hay4yHo-
nccnegoBaTenbCkux Lienen, Guonormyeckon passenkun, CoOXpaHeHust, MPOMbILLIIEHHOIO
NPUMEHEHNS U KOMMEPYECKOTO MCMOSb30BaHUNAY.

Bbirogbl MOryT BKtoYaTb AEHEXHbIE N HEAEHEXHbIE BbIrO4bl, B TOM YACHE, HO HE
UCKIIOUYUTENBHO, T, YTO NPUBEAEHbI B NPUINOXeHUU kK Hazolickomy npomokony!. K atanam,
CBSI3aHHbIM C MONy4eHNeM AOCTYrNa K reHeTUYeCKUM pecypcamM U COBMECTHbIM UCMONb30BaHMEM BbIrof,
MOTYT OTHOCUTBLCS AEATENbHOCTb, MPEALIECTBYIOLLAsA MNONMyYeHUo A0CTYNa, HaydYHble UCCINeaoBaHNs U
pa3paboTku, CBSA3aHHbIE C FeHETUYECKMMUN pecypcamMu, a Takke X KOMMEepPYeckoe UInn nHoe
MCNONb30BaHWe, BKIOYask COBMECTHOE UCMOSb30BaHNE BbIroa>.

1 Harovickuin npoToKon perynMpoBaHvs 4OCTyNa K reHeTUYeCKUM pecypcam 1 COBMECTHOIO NCMOSb30BaHUS Ha
cnpaseAnMBoi N PaBHOWN OCHOBE BbIrOA OT UX NPUMeHeHUs Kk KoHBeHLMKn 0 Gronornyeckom pasHoobpasuu,
NyHKT 4 cTaTbn 5.

2 BoHHckne pykoBoasiLLMe NpUHLMNBI MO obecneyeHnto 4ocTyna K reHeTUYeCKUM pecypcam U COBMECTHOro
MCMONb30BaHUS Ha CNpaBeAIMBON 1 PaBHOW OCHOBE BbIrof OT UX MPUMEHEHMUS, MYHKT 23.
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ApanTtauus

ApganTtaumven 9BnseTcsa akT nepeaenky paHee CyllecTBOBaBLUEro nponssegeHuns (byab 1o
OXPaHAEMOro unu siBnsALLEerocs obLecTBeHHbIM AOCTOSTHUEM) U TPaAULMOHHOMO
Bblpa)KeHWs KyrnbTypbl C LieNblo, OTIIMYHON OT TOW, KOTOPOM OHO CIYXXWMO NepBOHavanbHo,
BeAyLUMI K NOSIBNIEHNIO HOBOrO Npou3BeaeHus], rae CoOeAnHEHbI ANIEMEHTbI paHee
CylLlecTBOBaBLLEro NPOU3BEAEHUSA N HOBbIE 3NEeMEHThI, NPUBHECEHHbIE B pesynbTaTte
nepenenku®. Ctatbsa 12 bepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyO0KeCcmeeHHbIX
rnpouseedeHuti (1971 r.) npegycmaTpuBaeT, YTO aBTOPbI NUTEPaTYPHbIX U Xy4OXECTBEHHbIX
npou3BedeHN NOMNb3YTCHA UCKMIOYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHXnpoBKn U
Apyrve nepeaernky ceomx npousseneHuin. CornacHo topuamndeckomy criosapto briaka®,
BNajenbLibl aBTOPCKOro npaea 06nagatT UCKITHYUTENbHBIM MPaBOM OCYLLECTBNATL HA OCHOBE
OXpaHAeMoro npou3BeaeHns NOAroTOBKY NPOU3BOAHbIX NPOU3BEAEHU UK Nepeaenok.

AnbTepHaTMBHOe yperynmpoBaHue CnopoB

AnbTepHaTuBHOE yperynupoBaHue crniopos (AYC) npegnaraeT anbTepHaTUBY ouumnanbHbIM,
cyaebHbIM cuctemam paspeLleHns CnopoB B 0611acTu MHTENNEKTYanbHON COGCTBEHHOCTH,
KOTOpble MOryT BO3HWKaTb B OTHOLIEHUW TPAOULMNOHHBIX 3HAHWUIA, TPAOULNOHHBIX BbIP2XXEHUI
KynbTypbl U reHeTu4eckmx pecypcoB. AYC nmeet uenbio yperynmpoBaHme crnopos
HecocTA3aTenbHbIMM MeTo4aMu Ans Toro, YTobbl 40OMBaTLCS B3aMMOBLIFOAHbLIX AN BCEX
CTOpOH pesynbtatoB. bnarogaps AYC cTtopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynmpoBaHue KOHMMKTa n MoryT NpMHMMaThb BO BHMUMaHWe Apyrue Bornpochl, TOMUMO
npasoBbIX HOpM. AYC xapaKTepusyeTcsl Hanmyunem kak opuumnanbHblX, Tak U HeomumnanbHbIX
npoueayp, npegnaras BapnaHThl, BbIXOAsLLME 3a paMku cyaebHoro npouecca, n npegoctaBnss
CTOpOHam BorbLUe KOHTPONSA B onpedeneHn napameTpoB crnopa 1 Hambonee noaxoaswiero
nyTV AN AOCTWXKEHWs paspelleHns. YeTblpbMms rnaBHbiMu metogamu AYC aBnstoTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n coBmecTHoe npaBo. Bonpockl, kacatowmecs
TPaAVLMOHHbBIX 3HAHUI, YacTO BbIBAOT CMOXHO NEpPEnIeTEHHbIMU C KYNbTYPHBIMWU LLIEHHOCTSMM,
N MHOTME pa3Hornacus cBs3aHbl C BONPOCaMm Haanexawero ¢ TOYKN 3peHUs KynbTypbl
ncnonb3oBaHnd, obMeHa 3HaHUAMM 1 YKasaHus npuHagnexHoctn. AYC aBnaeTcsa BaXHbIM
35IEMEHTOM B LIeNIOM AnanasoHe BapuaHTOB yperynmpoBaHusi CropoB, MMEOLLNXCS B
pacnopsiKeHN KOPEHHbIX HAapOAOB M MoNb30oBaTenen 13 Yncna TPETbUX CTOPOH®.

OpobpeHue n yyactme

OOwenpuHATOro onpeaeneHns aToro TepMnHa He cyllecTsyeT. B ogHOM 13 KOHTEKCTOB ObIno
BbICKa3aHO NpeanoxeHue, YTo, HECMOTPS Ha ucnonb3oBaHne B ctaTbe 8(j) KoHseHyuu o
buornozuyeckom pasHoobpasuu (1992 r.) BbipaeHnsa «C ogodpeHns 1 Npu y4acTumy», B
Pa3nMYHbIX PELLEHUSIX, KacaroLmxcsa ctaTbm 8(j), 9TOT TEPMUH UCTONKOBLIBAETCSA B 3HAYEHUU
«npeaBaputenbHoe 060CHOBaHHOE cornacmex»®.

BeHeduumapbl oxpaHbl

O6LLEeNPUHATOrO onpeaeneHns 3Toro TepMMHa He cylecTByeT. Tem He MeHee MHorue
3aMHTEepPeCcoBaHHbIE CTOPOHbI OTMEYarnu, YTo NPOUCXOXAEHNE U BriageHne TpaguuMoHHbIMM

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy M CMeXHbIM npaBam», BOUC, cTp. 264.

B naHHOM fokyMeHTe ucnonb3yeTcs 8-e nagaHue nog pen. bpaviana A. MapHepa.

MHdopmaumoHHas cnpaska BONC Ne 8 « AnbTepHaTUBHOE yperynmpoBaHne CropoB, KacatoLwmuxcs
WHTENNEKTyanbHON COOCTBEHHOCTU, TPAAMLMOHHBIX 3HAHWIN, TPAAULMOHHbIX BbIPaXeHWI KynbTypbl
reHeTU4eCKNX pecypcoBy», AOCTynHas Ha: http://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHpaumm, BbIHECEHHbIE y4acTHUKaM NeperoBOpoB — NpeAcTaBuTeNsM cTpaH Adpuku Ha BTtopom
NOAroTOBUTENBHOM COBELLIAHNM KOPEHHbIX HAPOA0B 1 MeCTHbIX 06LWmH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTa6pst 2010 T.
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3HaHUSIMU 1 TPAAULMOHHBIMU BbIPAXXEHUSIMU KYNbTYpPbl, Kak NPaBunio, cYnTaeTcs
KONNEKTUBHbIM, NO3TOMY NtoOble NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[AOIMKHBI MpUHaanexaTb o6LWwmHaMm, a He oTaenbHbIM nuuam. OpHako B HEKOTOPbIX Criydasx
OTAenbHble NnLa, TakMe Kak TpaguUMOHHbIe LeNUTENM, MOryT CYMTaTbC HOCUTENSIMM
TPaAULMOHHBIX 3HaHWUI UM TPaAULMOHHBIX BbIPaXXEHWUI KynbTypbl M 6eHedumumapamm oxpaHbl’.

HekoTopble HaunoHarnbHbIE U peroHarnbHble 3aKoHbl 06 OXpaHe TPaaULUMOHHbIX 3HaHWUIA U
TPaAMUMOHHBIX BbIpaXEHWUI KynbTypbl HAAENAOT NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYIOLLME HAPOAHOCTU U 06LWMHBLI. Bo MHOrMMX criydasix npaBamu Hagensietcs
NpaBUTENbCTBEHHbIV OpraH, NpuM4yemM YacTo npeaycMaTpuBaeTcsi, YTO NOCTYNMeHns oT
NpeaocTaBreHnsl NPaB Ha UCNOSb30BaHNE TPaAULMOHHbBIX 3HAHUIA UMW BbIPaXXEeHUIN KyNbTypbl
NPUMEHSIOTCS ANS peanu3auumn nporpaMmmM B o6nactsx o6pasoBaHms, YCTONYMBOrO pa3BuTus,
HaUMOHanbHOro Hacneaus, coumanbHoro obecneyeHns unu KynbTypbl.

B xone oGcyxaeHuin aToro Bonpoca 6biN10 0TMEYEHO, YTO AaHHbIN TEPMUH MOXET BKIHOYaTb
KOPEHHbIE HApPOAbl, KOPEHHbIE OBLLMHbBI, MECTHbIE OOLLUHBI, TPAAULMOHHbLIE OBLLWHBI,
KyNbTYPHbIE OGLLMHbI, HaLWK, OTAENbHBIX NAL, FPYNMbl, CEMbM U MEHbLLMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHeeHuyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH «bronormyeckoe
pa3Hoobpa3ne», YacTo CoKpallaeMbli Kak «brnopasHoobpasmey, onpegensieTcs Kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX MCTOMHUKOB, BKIKOYasi, Cpeamy NpoYero,
Ha3eMHble MOPCKME U NHbIE BOAHbIE SKOCUCTEMbI U SKONIOMMYECKNE KOMMMEKCHI, YacTbH
KOTOPbIX OHM ABNSAIOTCS; 3TO NOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMAaMU N pasHoobpasne 3KOCUCTEMY.

Buonoruyeckue pecypchol

Kak onpegensietca B ctatbe 2 KoHgeHUuu o buonoaudeckom pa3Hoobpasuu (1992 r.), aToT
TEPMUH «BKMOYAET reHeTUYECKNE PECYPCbI, OPraHn3Mbl UK UX YacTu, NONyNsaUMM Unu nodble
Apyrne 6noTmyeckme KOMNOHEHTbI 3KOCUCTEM, MMEIOLLME haKTUHECKYHO U MNOTEHLMANbHYH
MONE3HOCTb UMK LEHHOCTb AN YyenoBedectBa». [103TOMy reHeTU4ECKne pecypcbl COCTaBNSOT
OfHY KaTeroputo 6Monorm4eckmx pecypcos.

B ctatbe 1 peweHusi Ne 391 AHAckozao coobuiecmesa o pexxume docmyrna K 2eHEMUYECKUM
pecypcam (1996 r.) aTOT TEPMUH ONPeAENAEeTCs Kak K MHOUBUAYYMbI, OPraHM3Mbl UIN UX HaCTW,
nonynaumMm nnm niodble BUOTUYECKNE KOMMNOHEHTBI, UMEIOLLNE LEHHOCTb UMW peanbHY Unn
NoTEHLManNbHy NOME3HOCTb, KOTOPbIE COAePXKaT reHETUYECKNE PECYPChI NN UX NODOYHbIE
NPOaYKTbI».

B opyrux ropuanyeckmx AokyMeHTax B 06nactu MHTennekTyanbHom cCO6CTBEHHOCTU 3TOT
TEPMUH HE NCMONb3YETCSs, @ UMEKTCH CCbINKM Ha «bronornyeckmin matepuany. B [upekTuse
EBponenckoro coto3a o NpaBoBov oxpaHe buotexHonormdeckmnx n3obpetenni (1998 r.) oH
onpeaendeTcsa Kak «matepuarn, CoaepXallnin reHeTUYECKY0 NHPOPMALMIO U CNIOCOBHLIN Ha
CaMOBOCMPOM3BOACTBO MUIM BOCMPOM3BOACTBO B OMOMOrMYEeCKon CUcTeEME.

B cooteetcTBMM ¢ Kogekcom PenepanbHbix npasun CLUA Guonornyeckun matepman Bko4aeT
«MaTepuman, CNocoBHLIN Ha NPAMOE UM HEMPSMOE CaMOBOCMPOM3BELEHNEY.

B cooTtBeTcTBUM CO cTaThen 2 KoHBeHUun o Gronormdeckom pasHoobpasmm (1992 r.),
Buronornyeckme pecypcbl BKNKOYAOT «FEHETUYECKME PECYPChl, OPraHM3Mbl U NX YacTy,

7 OrtyeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12).
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nonynauum nnn nobble apyrue OMOTMYECKME KOMMOHEHThI 3KOCUCTEM, UMEIOLLINE (baKTI/ILIeCKyFO
nnn notTeHUmMarnbHYy NMNofie3HOCTb NN LLEHHOCTb OJ14 YenioBe4vecTtBar».

BuoTtexHonornyeckme nsobpeteHus

OTOT TepMuH onpeaensaeTcs B AUPeEKTUBe E£8pornelicko2o coro3a rio rpasosoli oxpaHe
buomexHono2u4ecKux usobpemeHuli Kak «M306peTeHns, KOTopble KacatoTCca NpoaykTa,
COCTOSILLEro U3 Unu cogepxaiiero 6uonornyeckuin Mmatepman unu NpoLecc, C NOMOLLbIO
KOTOpPOro Gronornyecknini MaTepuan Npou3BoanUTCs, nepepadaTbiBaeTCs UNN UCMONb3yeTcs»®.
BroTexHonornyeckne n3obpeTeHns 4enaTca Ha TPU KaTeropun: NpoLecchl cCo3aaHus u
MoONUKALMM XKUBbBIX OPraHnM3mMoB U BMONOrMYECKoro maTepuana, pesynbTaTbl Takux
MPOLECCOB M UCMOMNb30BaHNe Takux pesynbtaTos®.

BbuoTtexHonorua

B ctatbe 2 KoHeeHuuu o0 buorioeudeckom pasHoobpasuu (1992 r.) aTOT TEPMUH onpeaensieTcs
Kak «J1l0001 BUA TEXHOMOMU, CBSAA3aHHbIN C UCMOMNb30BaHNEM BUOMOrMYECKUX CUCTEM, KUBbIX
OpPraHM3moB UIM UX NPOU3BOAHbIX AS151 U3rOTOBMNEHNS UM U3MEHEHWSI NPOAYKTOB UMK
NMPOLLECCOB C LENbo X KOHKPETHOIrO NCnonb3oBaHusi». B Hazolickom npomokone
peaynuposaHusi docmyrna K 2eHemu4yeCcKuM pecypcam U CO8MECIMHO20 UC01b308aHUsI Ha
crnpasednueoli U pasHoli 0CHO8e 8b1200 OM UX NMpuMeHeHUs1 K KoHeeHuuu o 6uoroau4eckom
pasHoobpasuu (2010 r.) ucnonb3yeTcd Takoe Xe onpeaeneHune, Kak B ctatbe 2.

B cooTeeTcTBMM C 3asBrieHneM NpoaoBONbCTBEHHOM U CESTbCKOXO3ANCTBEHHOW OpraHu3aumm
(PAO) no 6uotexHonormm ot 2000 r.: «IMpn NogOBHOM LLUIMPOKON MHTEpPNpEeTaunn, onpeaenexne
BuoTexHoNorMmM OXBaTMT MHOrMe METoAbl U TEXHOSOMMKN, KOTOPble 0BLIYHO UCNONBb3YOTCH B
CenbCKOM XO35NCTBE M NPON3BOACTBE NPOAOBONLCTBMSA. [Mpy MHTEpnpeTaunm B y3KOM CMbICHE,
KoTopas paccMmatpmBaeT Tornbko HoBble MeToabl [IHK, monekynapHyto Guonoruio n
penpoayKTUBHbIE TEXHOMNOMMK, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaET PSA PasfnyHbIX
TEXHOMOMI1, TaknNX, Kak reHHast MHXXeHepus 1 nepefaya reHos, paclumdposka OHK n
KIMOHMPOBAHMWE PACTEHWUIA N KMBOTHbIX» 10,

TepMyH «COBpeMeEHHas BUOTEXHONOIMS» TaKkKe onpenensieTca B cratbe 3 KapmaxeHcKko20
rnpomokona o buobesonacHocmu k KoHeeHUuu o 6uonoau4yeckom pasHoobpasuu, KOTOPbIN Obin
npuHAT B 2000 r., KaK «NpUMEHeHne: a) MeToAoB in Vitro ¢ NCNonb3oBaHNEM HYKNENHOBbIX
KMCNOT, BKNOYas PEKOMOMHaHTHYI0 Ae30KCMprMboHyknenHosyto knucnoty (OHK) n npsamyio
NHBEKLUMNIO HYKNEMHOBBIX KUCMOT B KNETKN U OpraHensbl, nnn b) MetogoB, OCHOBaHHbIX Ha
CMUAHUM KNETOK OPraHM3mMoB C pa3HbiM TAKCOHOMUYECKUM CTaTyCOM, KOTOPbIV NO3BONSET
npeogoneTb eCTeCTBEHHbIE (PM3NONOrMyeckne penpoayKTMBHbIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAITCA MeTo4aMK, TPAANLMOHHBIMU AN BbIBEAEHUS U CENEKLUN».

OpraHusaumst 3KOHOMUYECKOro coTpyaHndecTsa n pa3sutuna (O3CP) ncnonb3yet HamepeHHo
LUMPOKOE onpeaeneHne, oxaaTbiBatoLLee BCIO COBPEMEHHYIO BMOTEXHOMOMI0, a TaKkkKe MHorme
TPaAMWLMOHHbBIE UIK NOrpaHUYHbIE BUAbI AeATenbHocTn. K GuotexHonormm oTHocuTca
KMPUMEHEHME HAYKN N TEXHUKM K XXMBbIM OpraHmM3mMam, a Takke K Ux 4acTam, npoaykram u
MOAENSAM, C LIENbI0 N3MEHEHUS XUBbIX UITM HEXMBBIX MaTepranos 4SS CO34aHnNs 3HaHWMN,
TOBApOB U YCMyr» B COMETAHMM C NepeyHeM BMOTEXHOMNOMMYECKNX METOA0B, BKIOYAIOLLNX,

8 Crtatbs 3.1 OQupekTtnBbl 98/44/EC EBponeickoro napnameHTa n Coeta EBponbl oT 6 utonst 1998 r. o
NpPaBoBOW OXpaHe BNUOTEXHONOrMYecknx n3obpeTeHnn

9 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

10 B3asnsneHne ®AO o GuoTexHonorum, 4OCcTynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
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cpeav npoYero, TEPMUHbI KreHHast MHXXEHepusa», «hepMeHTauus ¢ Cnonb3oBaHUEM
GuopeakTopay, «reHHasi Tepanus», «GuonHdopmaTka» n «HaHobnoTexHonormsa»t,

BoHHCKMe pyKoBoAsiLMe NPUHUUNLI N0 06ecneYyeHnIo [oCcTyna K reHeTU4eCckum
pecypcam U COBMECTHOIro UCMOJIb30BaHUs Ha CpaBeAsIMBOM U paBHOW OCHOBe BbIrog
OT UX NPUMEHEHMUS

BoHHcKue pykogodsuue npuHyuUnsi no obecrneyeHuro docmyna K 2eHemu4ecKuM pecypcam
U cOBMEeCMHO20 UCMNo/ib308aHUsi Ha cripaeedsiueoll U pagHOU OCHoge 8bI200 OM ux
npumeHeHus 6Ny NnpuHATLI B 2002 r. KoHdepeHumen CtopoH KoHeeHUuu o 6uornoau4eckom
pasHoobpasuu Ansi pyKOBOACTBA B peanunsaunm COoTBETCTBYHOLLMX MNOMNOXeHUn ctaTen 8(j),
10(c), 15, 16 n 19 KoHBeHUUK, KacaroLwmxcsa 4OCTyna K reHeTUYECKUM pecypcam 1 COBMECTHOIO
ncnonb3oBaHus Bblrod. PykoBogsLimne npuHUmnbl HOCAT 40OPOBOSbHBIN XapakTep U
aJpecoBaHbl LUMPOKOMY KpYry 3auHTEPecOoBaHHbIX CTOPOH!2. OHM 0XBaTbIBAOT NpoLieaypHbie 1
pernameHTMpyloLmne acrnekTbl, B YaCTHOCTW, NpeaBapuTenbHoe 060CHOBaHHOE cornacue, u
onpeaensioT AeHEXHbIe U HeleHeXHble (hopMbl Bbiroa™s,

MexaHn3M nocpegHu4yecTBa

CornacHo rnoccapwuto, ncnonbdyemomy Nporpammon OOH no okpyxatowien cpene (KOHEIN),
NoA MeXaHM3MOM NOCPEAHNYECTBA M3HAYaNbHO MOHMMAaNCA (PUHAHCOBLIN MEXaHW3M, Npu
KOTOPOM y4yacTBytoLmMe GaHKn 0OMEHMBAKOTCS YEKAaMM U BEKCENSIMU U LEHEXHbIE pacyeTbl
NPOBOAATCHA TOMbKO B OTHOLUEHWM YACTOrO canbdo. B HacToslee Bpemsi 3Ha4yeHne TepMuHa
ObIN0 paclumMpeHo n BkNtovaeT Nbyo opraHn3aumnio, KoTopas CBOAUT BMECTE NOCTaBLUUKOB U
notpebuTtenen ToBapos, ycnyr unu nHdopmawmm, obecneymsasi Takum obpasom COOTBETCTBME
MeXxay cnpocom 1 npeanoxennem. B cootBeTcTBuM ¢ KBP Obin co3gaH mexaHnam
nocpegHuyecTBa aAnga obecnedyeHns OCTyna BCeEX rocy4apCTBEHHbIX OpraHoB K MHGopMauun n
TEXHOMOorMaM, Heo6xoaUMbIM UM NSt OCYLLECTBNEHNS AeATENbHOCTM B obnacTtu
6uopasHoobpasusa’s.

KoancdpuumpoBaHHble TpagULMOHHbIE 3HAHUS

«KoandmumpoBaHHble TpaguLMOHHLIE 3HAHUSA» OTHOCATCS K «TPAOULMOHHBIM 3HAHUAM,
KOTOpble BOMSIOLWEHbI B CUCTEMATUYECKON U CTPYKTYpPUpOBaHHOW hopme, NO3BONAIOLLEN
ynopsiAouMBaThb, OpraHn3oBbIBaTh, KrnaccuduumpoBaTb 3HaHMA U pacnpeaendrtb UxX no
KaTeropusiMm TeM UM UHBIM CNOcoGoM» 5.

B yacTHocTK, B 06n1acTu TpaguumMoHHoOn MeauumHel 'pynna cneumanmcToB Mo HETPaAULMOHHON
mMeanunHe BecemmupHom opraHmnsauunm sgpasooxpaHeHus (BO3) nposoguT pasrpaHnyeHme
mexay (a) koouguyuposaHHbIMU CUCTEMAMWN TPAANLMOHHON MEOULUUHBI, KOTOpble Bbinn
NMMCbMEHHO PacKpbITbl B APEBHMX CBSALLEHHbLIX TEKCTaxX M MNOMHOCTbI0 OTHOCATCS K chepe
o0LLecCTBEHHOrO AOCTOSAHUS, KaK, HaNnpumep, alpeena, Nony4vMBLIas packpbiTue B 4PEBHUX
CaHCKPUTCKUX TekcTax® unu TpaguumoHHas kuTaickas meguumHa (TKM), nonyymsluas

1 CM. onpeneneHne 1 NomHbI NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.

12 Cm. BoHHckue pykoBoasLime npuHUmMnel, ctaten 1, 7(a) n 17-21.

13 Cm. BoHHckue pykoBoasLume npuHumnbl, ctatbn 24-50 u npunoxexue 1.

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, umeetcs Ha:

https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

15 Cnncok 1 KpaTKoe TEXHUYECKOE NOSICHEHME Pa3nnYHbIX POPM, B KOTOPbLIX MOXHO HANTW TpaaULUMOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MpunoxeHusi.
16 AtopBefa npeacrasnsieT cob6oi KoaMpULMPOBaHHYIO CUCTEMY TPAAULIMOHHON MeaULIMHDBI, MONYYUBLLYIO

NMCbMEHHOEe pacKpbiTe B BEAMYECKUIA Nepuos, BO BPEMS COCTaBMNEHMUS apusiMU TEKCTOB YeTbipex Ben
(1500-1800 rr. oo H.3.). Hanbornbluee 4Yncro ynoMuHaHUI O Hel BcTpedaeTcs B Puesede n Amxapeasede.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
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pacKpbITe B APEBHEKUTaNCKNUX MeauUMHCKMX Tekctax’; un (b) HekoduguyuposaHHbIMU
TpaaVLMOHHBIMU MEONLUMHCKUMU 3HAHUAMMU, He 3aPUKCUPOBAHHBIMU MUCBMEHHO M BO MHOIUX
Crny4asx He Nony4varLwmMm packpbiTUS CO CTOPOHbI HOCUTENEN, NepeaaBasiCb U3 MOKONEHWS B
NMoKoneHne B yCTHOM Tpaguumn. Tak, Hanpumep, B KOxxHOM A3nmn KoamduUMpPOBaHHbIE CUCTEMBI
3HAHWI BKNOYAKOT MEANLMHCKYO CUCTEMY alopBeabl, KOaNULNPOBaHHYIO B 54 aBTOPUTETHbLIX
KHUrax atopsebl, CACTEMY CMOAXOB, KOANMULMPOBAHHYIO B 29 aBTOPUTETHbBIX KHUrax, u
TpaguumMio YyHaHn T66, koagnduumpoBaHHyo B 13 aBTOPUTETHBIX KHUrax*e.

lMpoBoanTCsA elle 0gHO pasrpaHnYeHne, a UMEHHO Mexay (i) TPaguLMOHHBIMUY 3HAHUSAMMU,
KOTOpble KoanMUUMpoBaHbl, T.€. UMEIOT BOMNSIOLLLEHNE B MMCbMEHHON hopMe, N KOTOpble
OTHOCATCA K chepe 0bLLEeCTBEHHOro OCTOAHMS, U (ii) TPaANUMOHHBIMW 3HAHUSAMK, KOTOPbIE HE
KOONMULIMPOBAHbLI U ABNSAKTCS YacTbi YCTHOW TpaauLMK KOPEHHbIX 0OLWnHY®. B gokymeHTe
«CnnCcoK 1 KpaTkoe TEXHMYECKOE NOSICHEHUE Pa3fiIMyHbIX POPM, B KOTOPbIX MOXHO HaNTK
TpaanumnoHHele 3HaHns» (WIPO/GRTKF/IC/17/INF/9) npusoantca ononHUTeNnbHoe
o6cyxaeHne kogmULMpPOBaHHbIX TPAOULMNOHHBIX 3HAHUA 1 HEKOANMULMPOBAHHbBIX
TPaAULMNOHHbBIX 3HAHWUNA.

KoHcynbTauuun

CornacHo topuanyeckomMy crioapto bnaka, koHcyrnbTaumnen SsBnseTcs akT obpalleHns K
KakoMy-nMGOo Nnu1Ly 3a COBETOM UMW C LENbO Y3HaTb MHEHWE 3TOro Nnnua (Hanpumep, K lopucTy).

B 0gHOM 13 MCTOYHMKOB yKa3blBAeTCSs, YTO KOHCYNbTaLMsl 03Ha4aeT npouecc obmeHa
MHEHUAMWN 1 MHGOPMaLMen. DTOT NPOLECC He SIBNSIETCS OAHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE MCMOSb30BaHNe 3HaHWUI U MHEHUIN. «KoHcynbTaums» 03HavyaeT COTPYAHUYECTBO,
O3HaKOMIIEHME C MHEHMEM APYroi CTOPOHbI U AESTENbHOCTL B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHbLIM OBLLMHaM NpoLecchl
KOHCYNbTaL MW 1 NONy4YeHNs Cornacusi HOCAT B3aUMOCBSi3aHHbIV xapaktep. Mocpeactesom
KOHCYInbTaLMi Nofb3oBaTeny — TPETbY NULA MOTYT NPUATK K MOHUMAaHUIO TOro, YTo TpebyeTcs
ANS NONyYeHns cornacus 1 oT KOro OHO AOMKHO UCXOAUTb, a Nvua, NpeaocTaBnsowme
cornacue, MoryT fyydLle YACHWUTb, Ha YTO UMEHHO OHW NPEeAOCTaBNsT CBoe cornacue?,

KoneeHruyusi Ne 169 MexdyHapoOHou opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
Hapodax, eedyuwjux rninemeHHoU obpa3s xu3Hu (1989 r.), rnacuT, YTO KOHCyNbTaLuMm NPOBOAATCA
«[006pocoBeCcTHO 1 B hOpMe, COOTBETCTBYHOLLEN OOCTOSATENBCTBAM, C LIeNblo JOCTUXEHUS
AOrOBOPEHHOCTM UMK COrlacus B OTHOLIEHMUN NpeanaraeMblX Mep» (MyHKT 2 cTatbu 6).

KoHBeHUusA 0 Buonornyeckom pasHoobpasumu
KoHneeHuyusi o buonozauydeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHUNSA, NPUHATas B

nioHe 1992 r. B xoge KoHdepeHummn OOH no okpyxatoLen cpege u passutmio, COCTOSBLLENCA
B Pno-ge-XKanenpo, bpasunus. B cootBeTcTBUM CO cTaThen 1 uensmmn KoHBeHUMN 9BAS0TCA

R Cucrtema TpagMUNOHHON KATANCKOM MeAMUMHBI Obina n3HavanbHo KoanduumpoBaHa U NMMCbMEHHO packpbiTa
B Tpakmame XKenmoeo umnepamopa — nepBoM pyHOaMEHTaNbHOM, KIacCU4eCcKoM Tpyae, B KOTOPOM
3aknagbiBatoTcs ocHoBbl TKM. PaboTa no cocTtaBneHuio TEKCTOB TpakTaTa NpogosiKanachk HECKOMbKO
cTonetun, ¢ 3 no 1 BB. 4O H.9.

18 KHurv Takmx Tpaguumn, Kak atopeeaa, cuctema CUAAXOB U yHaHU TMG6, ynomMmmnHatoTcs B KayecTse
aBTOPUTETHLIX UCTOYHMKOB B [NepBom pasgene 3akoHa Haum 1940 r. 0 nekapCTBEHHbIX N KOCMETUYECKMX
cpeactBax Ne 23 (B pea. 3akoHa 0 NnekapcTBEHHbIX U KocMeTndecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLEeCTBYHOLLMX OHNTANHOBBLIX 6a3 AaHHbIX, coAepXalnx nHopmaumio No AoKyMeHTaumm B
obnacTtu TpaamumoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. CM. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenune TPUMNC n chapmaueBTnyeckne npenapatbl: Otyet cemmHapa ACEAH no Bonpocam
Cornawenua TPUTMC n ero BNusiHUS Ha hapMaLeBTMYECKYHO NPOAYKLMIO, CTp. 45.

19 Beictynnenune generaunn Kanagel. Cm. OTtyet BTOpon ceccun (WIPO/GRTKF/IC/2/16), nyHKT 131.

20 Teppu Axke: [Nymu u npasuna — pykogodcmeo KuHemMamozpagucma o 83aumModelicmeuto ¢ KOPeHHbIMU
Hapolamu, ux Kynbmypol u KoHuenyusmu, cTp. 51.
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«CoOXpaHeHue buonornyeckoro pasHoobpasusi, ycTonumBoe 1UCMNornb30BaHME ero KOMMOHEHTOB U
COBMECTHOE NMOoJy4YeHne Ha cnpaBeasIMBoON N paBHOW OCHOBE BbIrod, CBA3aHHbIX C
MCNONb30BaHMEM reHETUYECKMX PECYPCOB, B TOM YMCME NyTeEM NpeaocTaBneHms Heobxoanmoro
AOCTyNa K reHeTUYECKNM pecypcaM M NyTemM Hagnexallen nepegadvm COOTBETCTBYIOLLMX
TEXHOJOrMIN C Y4ETOM BCEX NPAB Ha TakMe pecypcCbl U TEXHOMOMMM, a Takke NyTeM AOMKHOro
durHaHcnpoBaHus». OHa BcTynuna B cuny 29 gekabpsa 1993 r.

CTpaHa NnpoucxoXaeHUs reHeTUYecK1Ux pecypcoB

B cootBeTcTBMM CO cTaTben 2 KoHgeHyuU 0 buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOVCXOXOEHNSI TEHETUYECKNX PECYPCOBY O3HAYaeT «CTpaHy, KoTopas obnagaeTt aTumm
reHeTM4YeCcKMMM pecypcamu B yCrioBusx in-situ». [dpyrne onpegeneHns BknoYvaroT
reHeTn4yeckmne pecypcbl B yCroBusax ex-situ. Hanpumep, cTpaHa nponcxoxaeHus
onpependetca B ctatbe 1 peweHus Ne 391 AHOckozo coobuiecmea o pexume docmyna K
eeHemuyeckum pecypcam (1996 r.) kak «CTpaHa, koTopasa obrnagaeTt reHeTU4eCKUMN
pecypcamu B yCrnoBusX in-situ, BKMoYasa Te, KOTopble, HAXOASCb B YCNOBUSAX in-Situ, B
HacTosiLLee BpeMSI HAXOASATCH B YCIOBUSAX €X-Situ».

CTpaHa, npegocTaBnfaoLas reHeTu4eckKkmne pecypcChbl

B cooTeeTcTBMM CO cTaTben 2 KoHgeHyuuU o buosioaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
npegocTaBnsowas reHeTUYECKNE PECYPCbI» 0O3HAYaeT «CTpaHy, NpeaoCTaBnsoLLYO
reHeTM4eckne pecypcbl, COOpaHHbIe U3 UCTOYHMKOB in-situ, BKNoYas nonynsumMm Kak AMKux, Tak
N 0JOMaLLHEHHbIX BUAOB, NMMB0 Nony4YeHHble N3 UCTOYHUKOB ex-Situ, He3aBMCMMO OT TOrO,
NPOUCXOAAT OHN N3 3TOW CTPaHbl UMK HETY.

KynbTypHas o6wmHa

«CoumanbHasi o6LMHa» onpeaenseTcs Kak Kpenko CrriovYeHHas coumarnbHas eauHnLa, YneHbl
KOTOPOW MCMbITHIBAIOT CUITbHOE YyBCTBO €AMHCTBA M CONMAAPHOCTU U KOTOpasi OTNINYaeTcs OT
APYrvX OGLLUMH Hanmunem coGCTBEHHON KyNnbTypbl UMK KynbTypHOro obpasua nmbo BapMaHToM
POOOBON KyNbTypbi®L.

KynbTypHoe pasHoobpasue

B cooTtBeTcTBUM C KOHBEHUUEel 06 oxpaHe u noowpeHuU pasHoobpasus hopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHunsaumm O6begmHeHHbIX Hauuin no Bonpocam obpa3oBaHus,
Hayku n kynbTypbl (FOHECKO), kynbTypHOEe pasHoobpasne o3HavyaeT MHoroobpasune gopm, ¢
MOMOLLIbIO KOTOPbIX KyfbTypbl rpynn 1 o6LwecTB HaXoAsiT CBOE BblpaxeHne. IOTu hopMbl
CaMOBbIpaXKeHVs NepeaatoTcs BHYTPU rpynn v O6LLECTB U MeXOy HUMn?2,

BbipaxeHus KynbTypbl

B KoHeeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpa3susi popmM KyribmypHO20 CaMO8bIpakeHUsI
(2005 r.) OpraHusaumn O6beanHeHHbIx Hauun no sBonpocam o6pasoBaHus, Hayku U KyrbTypbl
(KOHECKO) BbiparkeHMs KynbTypbl ONPEeaenstoTCa Kak «Takne popmbl CaMOBbIPaXKeHUS,
KOTOpble NpeacTaBnAlT cobor pesdynbTaT TBOpYECTBa OTAENbHbIX NAL, FPYnn unn obLLecTs u
KOTOPbIE UMEIOT KyNbTYPHOE CoAepKaHne»3,

2 MpoekT rmoccapus, NPeanoXeHHbIN Ha COBELL@HNM rpynibl 9KCnepToB M3 HuaepnaHaos, co3BaHHOM Oopo
HaumoHanbHom komucenmn Hngepnangos no Bonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe u noowpeHmn pasHoobpasms oopm KynbTypHOro
camoBblpaxeHus, 2005 r.

2 MyHkT 3 ctaTn 4 KoHeeHumn KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasns dopm KynbTypHOro

camoBblpaxeHus, 2005 r.
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KynbTypHOe Hacnegue

[nsa uenen KoHeeHyuu 0b oxpaHe 8CEMUPHO20 KyribmMypPHO20 U npupodHo20 Hacnedus (1972 r.)
Oprannzaumm O6begmHeHHbIX Hauum no Bonpocam 06pa3oBaHus, Hayku 1 KynbTypbl
(KOHECKO) kynbTypHbIM Hacrneguem cumMTaroTCs criegyrome oobekTbl, NepeyncrieHHbIe B
craTbe 1:

(a) mamsmHuku: npoussedeHuUsi apXumeKmypbl, MOHyYMEHMaIsbHOU CKyIbNmypbl U
JKUBOMUCU, 351IeMeHMbI Unu CMpPYKMypbl apxeosioeuyecKo20o xapakmepa, Haonucu,
newepsbl U 2pynbl 37IEMEHMO8, KOMOopbIe UMErom 8bI0atouytocsl yHU8epcasbHy
UEHHOCMb C MOYKU 3PEHUS UCMOpUU, UCKyccmea unu HayKu;

(b) aHcambriu: epynnbi U30UPOBAHHbIX UU 06BbEOUHEHHbIX CMPOEHUU, apXumeKkmypa,
e0UHCMEBO Unu ces3b C rnelidaxxeM KOmopbix npedcmassisiiom ebi0arusyrocst
yHuUgepcarsibHy UeHHOCMb C MOYKU 3peHUsI UCMOopUU, UCKyccmea Usu HayKu;

(c) docmonpumedamerbHble Mecma: rpou3eedeHUs YeriogeKka Uunnu CO8MEeCmHbIe
meopeHuUsi Yernoeeka u npupodbl, @ makxe 30Hbl, 8K/IOHas apxeosio2uyeckue
docmornpumeydamersibHbie Mecma, ripedcmasnsouue 8bi0aroUlyroCs YHUBEPCAIbHYIO
UEHHOCMb C MOYKU 3PEeHUST UCMOopuUU, 3CMemuKu, 3mMHOI02uU Ulu aHmpOorosioauu.

KynbTypHaa caMoGbITHOCTb

«KynbTypHasi caMoObbITHOCTbY yKka3biBaeT Ha Hannune COOTBETCTBUS Mexay OBLMHON —
HaLMOHaNbHOW, 3THUYECKOW, A3bIKOBOM M T.O. — N €€ KyNbTYPHOW XXM3HbLO, a Takke Ha NnpaBo
KaXkoW oBLLMHbI Ha COGCTBEHHYO KynbTypy?*. KoHeeHuusi Ne 169 MexdyHapooHol
opaaHu3ayuu mpyda (MOT) o KopeHHbIx Hapodax u Hapodax, 8e0yuux rniemeHHol obpas
XKU3HU 8 He3asucuMbix cmparax (1989 r.), rmacuTt, 4To NpaBUTENbCTBA AOMKHbI OKa3blBaTb
COLEeNCTBME MNOSTHOMY OCYLLECTBIIEHMIO COLMAnbHBIX, SKOHOMUYECKUX W KYITbTYPHbIX MpaB 3TUX
HapoJoB NpY YBaXEHUN UX COLMANBHON U KyNbTYPHOM CaMOBbITHOCTU, X OOblYaeB 1 Tpaauumi
N UX UHCTUTYTOB?,

KynbTypHble LleHHOCTH

B ctatbe 1 KoHgeHyuu o0 Mepax, HarpasrieHHbIX Ha 3arnpeweHue u rnpedyripexoeHue
He3aKoOHHO20 8803a, 8bi803a U rnepedayu rnpasa cobCcmeeHHOCMU Ha KyrbmypHble UeHHocmu
(1970 r.) OpraHusaummn O6beanHeHHbIX Haumn no Bonpocam o6pasoBaHusi, HAyKn U KynbTypbl
(FKOHECKO) kynbTypHbIMW LLIEHHOCTAMM CHUTAKOTCH LLIEHHOCTU PENUIMO3HOMO UM CBETCKOMO
Xapaktepa, KoTopble paccCMaTpUBaTCS KaXabIM rocy4apCTBOM Kak NpeacTasnsiowme
3Ha4eHne Ona apxeonorum, 4OMCTOPMYECKOro nepmoaa, MCTopun, nutepaTypbl, UCKyccTBa U
HayKu 1 KOTOPblE OTHOCATCS K NepevmcnsaeMbiM HUXKE KaTeropusam: a) pegkve Konnekumm un
o6pasubl oriopbl 1 hayHbl, MUHEpPanorum, aHaToMum U NpeameTsl, NpeacTaBnsaLwmne nHTepec
ANS NaneoHTonornn; b) LEeHHOCTK, KacatoLwmecs UCTOPUN, BKIKOYAS UCTOPUIO HAYKN N TEXHUKM,
NCTOPUIO BOMH 1 0OLWECTB, a TakKe CBA3aHHbIE C XXM3HbIO HaUWOHarnbHbIX AeATenen,
MbICIIUTENEN, Y4EHbIX U apTUCTOB U C KPYMHLIMU HALUWOHaNbHbIMU COBLITUAMMU;

C) apxeoriornyeckme Haxogku (Bknovas obblYHbIE U TaWHbIE) U aPXEONOrMYeCcKne OTKPbITUS;
d) cocTaBHble YacTu pacHNEHEHHbIX Xy4OXXECTBEHHbIX U ICTOPUYECKMX NAaMATHUKOB U
apXxeonornyecknx MecT; e) CTapuHHble npeameTbl 6onee Yyem 100-neTHeN JaBHOCTU, Takue Kak
HaanucK, YekaHHble MOHETLI 1 nevaTtu; f) aTHonornyeckne matepuansl; g) XyAOXeCTBEHHble
LleHHOCTW, TaKkue Kak: i) MOMoTHa, KApTUHbI U PUCYHKM LIENTMKOM pyYHOM paboTbl Ha nobomn

24 Tesaypyc FKOHECKO, nmeetca Ha
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

25 KoHBeHumsa MOT o KopeHHbIX Hapoaax U HapoAdax, BeAyLUMX NemMeHHoW obpas XWU3HN B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTbhu 2.
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OCHOBE 1 13 NoObIX MaTepuanos (3a UCKMIOYEHNEM YEPTEXEN N MPOMbILLNEHHbIX U3OENUNA,
YKpaLLEHHbIX OT PYKM); ii) opurMHanbHble Npou3BeAEHNS CKYNbNTYPHOrO CKYCCTBa M3 N0BbIX
MaTepuranos; iii) opurMHanbHble rpaBlopbl, 3CTaMnbl U NUTorpadun; iv) opurMHanbHble
XyOO0XeCTBEHHbIE NOAGOPKN N MOHTaXM M3 NoObIX MaTepmanos; h) pegkue pykonucu un
WHKYHaObynbl, CTApUHHbIE KHUMM, OKYMEHTbI U U3f4aHud, npeactaBnsioLwme ocobbin nHtepec
(ncTOPUYECKNI, XYA0XKECTBEHHbIN, HAYYHbIN, NMMTEPATYPHbIA K T.4.), OTAENbHO NN B
Konnekumsx; i) noyToBble MapKW, HanoroBble U aHarorMyHble Mapkn, oTAeNbHO 1N B
KONNeKumsax; j) apxuBbl, BKMoYas oHO-, hOTO- 1 KnHoapxuBsbl; k) mebenb 6onee yem
100-neTHen 0aBHOCTU U CTapUHHbIE MY3blKanbHbIE NUHCTPYMEHTHI.

XpaHutenb

KOpuanyeckuin cnosapb bnaka aaet cneayollee onpegeneHne XxpaHuTens: «nvuo unu
yypexneHue, KoTopoe COCTOUT Ha NonedYeHnmn unu xpaHeHunn (pebeHka, cobCTBEHHOCTMH,
AOKYMEHTOB UNn Apyrnx LeHHocTen)». CorrnacHo TOMY e UCTOYHUKY «MOoMeynTenscTBo»
OTHOCUTCS K YXO4Y U KOHTPOJSIIO 3a BELLbIO UMW YENOBEKOM 4115 MPOBEPKU, COXPaHEeHUS nnu
BesonacHocTn. «XpaHutenb» onpeaensietca B OKCOpACKOM CroBape aHrmMmnCKoro A3blka Kak
«NNLO UK OpraHn3aumns, KOTopoe NN KoTopas OCyLLECTBASET NONeYNTENbLCTBO Hag KeM-nnbo
nnNn xpaHeHue 4ero-nnbo; onekyH». Cnosapb «Merriam-Webster» cogepxut Takoe
onpegeneHne: «HEKTo, KTo obeperaeT 1 OCyLLEeCTBNAET OXpaHy Unu XxpaHeHne». TepMuH
«XpPaHUTENb» B KOHTEKCTE TPAANLMNOHHBIX 3HAHWNA N BbIPaXXEHUI KYNbTYpbl OTHOCUTCS K TEM
o6LWunHaM, HApOAHOCTAM, OTAENbHLIM NMLUaM U ApYrMM cyGbekTaM, KOTopble B COOTBETCTBUM C
HopMamu 06bI4HOro NpaBa 1 APYron NPakTUKOM COXPaHAIT, UCMOMb3YHIOT 1 pa3BuBatoT
TPaAULUNOHHbIE 3HAHUS U BbIpaXKeHUs KynbTypbl. OH BbipaXkaeT NOHATUE, KOTOPOe OTNMYyaeTcs
OT «npaBa COGCTBEHHOCTMY («BrafeHUNA») Kak TaKOBOro, MOCKOSbKY «XpaHUTenNb» nepenaet
YyBCTBO OTBETCTBEHHOCTU, rapaHTupytoLiee, YTo TPaauLMOHHbIE 3HAHMS U BblpaXXeHUs
KynbTypbl UCMOMB3YOTCA TakuM 06pa3oM, YTO 9TO MCMONb30BaHWE YAOBNETBOPSET LLEHHOCTSAM
0BLWLMHBI 1 HOpMaM OBbLIYHOrO Npasa.

OObIYHbIW KOHTEKCT

«OBbIYHbIN KOHTEKCT» O3Ha4YaeT UCMNOoNb30BaHNE TPaAULMOHHBIX 3HAHUA UMK BblpaXKeHnn
KynbTypbl B COOTBETCTBMM C TaKOW NOBCEAHEBHOMW NPAKTMKOW OBLLMHBI, KakK, Hanpuvep,
0obblvHaga Npogaka MECTHLIMW PEMECTNEHHUKaMW KOMUIN BblPaXXeHUn donbknopa B
maTtepuvanbHoi opme?.

O6bI4HOE npaBo 1 npoueaypbl

KOpuguuecknii cnosapb bnaka gaet cnegyioulee onpegeneHme obbIYHOMO Npaea: «npaso,
OCHOBbIBaloLLieeCsl Ha 0bbl4asaX, KOTOPbIE NPUHSATBLI B KAYECTBE 3aKOHHbIX TPeOoBaHWIA UK
o6sa3aTenbHbIX NpaBun NoBeaeHUS; NpakTka 1 BepOBaHMUS!, KOTOPbIE CTOMb XKU3HEHHO
HeobXoanMbI 1 NPUCYLLM YaCTW COLManbHO-3KOHOMMUYECKOM CUCTEMBI, YTO K HUM OTHOCATCS Tak,
Kak ecnu 6bl OHKM GbINIM HopMamu npaeay. OOGbIYHOE MPaBOo TakKXke ONpPeaerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLMMbI 1 60ree KOHKPETHbIE HOPMbI UNW NpaBuna,
KOTOPblE COXPAHSOTCA U NepefarnTcs B YCTHOM hOpMe U MPUMEHSIOTCS yYpEeXaeHNs MU B
pamKax OOLLMHbI B Lensax BHYTPEHHEN pernameHTaLmm unm pykoBoaCcTBa BCEMU acrnekTamm
XU3HU»?". DOPMbI, B KOTOPbIX BOMSIOLLIEHBI HOPMbI 0GLIYHOO MpaBa, OTNMYaTCA APYr OT Apyra.
Hanpumep, 3akoHbl MOTyT ObiTb KOAUPULNPOBAHHLIMU, MUCbMEHHBIMW UM YCTHLIMU, YETKO
Bblpa)X€HHbIMW UITM UCNOSTHAEMbIMWU Ha OCHOBE TPagULMOHHOM NpakTuKN. ELe oguH BaXkHbIN
3NEMEHT 3aKN4aeTcs B TOM, AEUCTBUTENBHO M 3TU 3aKOHbI MPU3HATCA «0uLManbHO»

26 TunoBble NONOXEHUS A1 HALUMOHAIbHbIX 3aKOHOAATENbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HEe3aKOHHOrO UCMOMb30BaHWA U APYTMX HAHOCALWMX yuiepb aencTeui, 1982 r., nyHkT 42 yactm ll.
2 lMpaBa Ha oxpaHy TPaAMLMOHHbBIX 3HAHWIA: MOCNEACTBUA NPUMEHEHUSI HOPM M MPaKTUKX 06bIYHOrO Npasa,

CeMuHap-npakTykym no Bonpocam nraHMpoBaHusa Hay4HbIX uccrnegosaHui, Kycko, MNepy, 20-25 mas 2005 r.
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HaLMOHanbHbIMU CUCTEMaMM NpaBa CTPaHbl, B KOTOPOW HaxoauTcs o6LLUMHA, U/UNKn cBA3aHbI C
3TMMM cuctemamn. Peluatowmm gpakTopom B ONpeaeneHnm Toro, UMeT N HEKOTOpbIe
ob6blyan cTaTyc 3aKkoHa, ABMSETCH TO, CYMTAET NN X OOLLMHA opUANYECKN 06a3aTeNbHbIMN,
MW OHM NPOCTO OMUCLIBAIOT pearbHyo NPaKTUKY.

HopMmbl 06bI4HOIO NpaBa KacaktTCsl MHOTMX acreKkToB »U3HU 06LWmMH. OHM onpeaenstoT npasa u
06513aHHOCTM YNEHOB OOLLMHbLI B OTHOLLEHWUM BaXKHbIX aCMEKTOB UX XXWU3HW, KyNbTypbl U
MUPOBO33PEHUS: HOPMbI 0OLIYHOrO NpaBa MOryT KacaTbCsl UCMONb30BaHUS NPUPOAHbIX
pecypcoB 1 AOCTyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHWMN 3eMerlb, BOMPOCOB
HacrneaoBaHUS U UMYLLECTBA; NPaKTUKN yXOBHOW XXM3HW; COXPaHEHUs KyNbTYpHOro Hacneams
1 CUCTEM 3HaHWI, a TaKkKe MHOTUX ApYrMx BonpocoB?. Bbicka3biBanocb MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI HAa 00blYasaAX KOPEHHBLIX HAPOAOB, KOTOPbIE NMPAKTUKYHOTCS
TPaAMLUMOHHBIMKU OBLLMHAMK, @ TaKkKe COMPSKEHHLIMWU C HUMWM MECTHbIMU CaHKLMSMK 3a
HapyLleHWe 3TUX HOpM. BOonbLUMHCTBO NpaBuIl, COCTaBMSAOLMX HOPMbI 0ObLIYHOTO NpaBa,
MUCbMEHHO He 3aMKCUPOBaHbI U He ABMAOTCA €AUHBIMU AN Pa3NUYHbIX STHUYECKUX Fpyn.
Pasnuuns mexagy HopMamu 06bI4HOrO NpaBa 3THUYECKMX FPYNM MOXHO OB bACHUTL TaKMMK
dakTopamu, Kak a3blK, 6rIM30CTb MECT NPOXMBAHUS, MPOUCXOXAEHWE, UCTOPUS, coLmarnbHas
CTPYKTypa 1 3koHOMMKa. OBbIYHOE NpaBo He CTaTUYHO, a AUHAaMUYHO, ero npasuna BpemMs oT
BPEMEHUN MEHSIIOTCS, OTpaXKasi UISMEHEHUS B COLMAnbHbIX 1 9KOHOMUYECKUX YCIOBUAX®,

B psine paboumnx gokymeHToB MKIP ynomuHaoTcs HopMbl 0GbIYHOMO Npasa 1 npoueaypsl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOIMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOV CUCTEMbI
OXpaHbl TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbBIX BbIPAXKEHWIN KyNbTypbl.

OO6bIYyHasA npakTuKa

O6bluHas NpakTka MOXeT BbiTb OnpeaeneHa Kak 4eaTenbHOCTb U BUAbI UCMOMb30BaHUs,
KOTOpbIe PerynvpyoT 1 HanpasnsaoT pasnuyHble acnekTbl XMU3HM 06LWKnHBLI. OBblYHas NpakTMka
yKOpeHeHa B 0BLLMHE 1 NPOSABISAETCA B €€ XU3HEOeATEeNnbHOCTU. Ee Hemnb3s BOCMpUHUMaTh Kak
OTAEenbHbI KOONMULIMPOBAHHbIN «3aKOH» KakK TakoBon®C,

Basa aaHHbIX No cornaweHusM o 6MopasHoo6pa3nmn, CBA3aHHbIM C AOCTYNOM U
COBMECTHbLIM Nofb30BaHMEM BbirogamMmm

basa gaHHbIx BOUC no CornaweHusam o 6uopasHoobpasnm, CBsA3aHHbIM C JOCTYMNOM U
COBMECTHbIM MONb30BaHNEM Bbirogamu, NpeacTaBnseT cobon 3EKTPOHHY OHNMAaNHOBYHO
KONMMEKLMIO «PYKOBOACTB MO KOHTPAKTHOW NMpaKTUKe, PyKOBOOSALLMX MPUHLUMUMOB MU TUMOBbLIX
NONOXeHW B 0611acTn HTENNEKTYanbHON COOCTBEHHOCTU 45 UCMOSNb30BaHMS B KOHTPAKTHbIX
cornawleHmnsx o OCTyne K reHeTUYeCKUM pecypcam U COBMECTHOM MOMb30BaHUN Bbirogamu, ¢
y4yeTom 0coboro xapakrepa n noTpebHOCTen pasnNUYHbIX 3anHTEPECOBAHHbLIX CTOPOH,
pasfnNYHbIX FTEHETUYECKMNX PECYPCOB U pasnuyHbiX hopm nepenaydn B pasnmyHbiX cpepax
NONUTMKM B 06NacTN reHeTUYEeCKnx pecypcoB»>l. B kayecTBe cpeacTBa co3gaHusl noTeHumana
OHa HanpaBsneHa Ha obecneyeHne NHPOPMaLMOHHBIX PECYpPCOB Ans TeX, KoMy TpebyeTca
MOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NpaKTUKKN B obnactu VIC, goctyna u COBMECTHOrO
NCNONb30BaHNA BbIrog, U reHeTUYECKUX PECYPCOB, a B KA4YECTBE aMNUpuYeckon 6asbl oHa

28 O6bIYHOE NpaBo, TPAAMLMOHHBIE 3HAHUS U MHTENNeKTyanbHast CobCTBEHHOCTbL: aHanm3 Bonpocos (2013 r.),
http://www.wipo.int/export/sites/wwwitk/en/resources/pdf/overview_customary_law.pdf.
29 Mon Kypyk, «AdprkaHckme HopMbl 00bIMHOTO NpaBa 1 oxpaHa dornbkiopax», Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,
25 April 1978, Gazette du Palais, 1978.2, p. 448.

30 OObI4YHOE NpPaBo, TPAAULMOHHbBIE 3HAHUS U MHTENNEKTyanbHas COOCTBEHHOCTL: aHanm3 Bonpocos (2013 r.),
http://www.wipo.int/export/sites/wwwitk/en/resources/pdf/overview_customary_law.pdf.
s Cwm. gokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; oHnaviHoBas 6a3a AaHHbIX JOCTYMHA Ha:

http://www.wipo.int/tk/en/databases/contracts/index.html.
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npeaHasHaveHa cogenctesoBaTh paspabotke B BOVC pykoBogaLwmMx NPMHLMNOB NO JOCTYNY K
reHeTUYeCKMM pecypcam 1 COBMECTHOMY MOMb30BaHuIo Bbirogamm®2,

OepuBat

B nyHkTe (e) ctatbmn 2 Hazolicko2o npomokona peaynupogaHusi docmyrna K 2eHemu4eckum
pecypcam u co8MeCmMHO20 UCMOb308aHUSs Ha cripagednueoll U pagHol OCHOBE 8bI200 Om UX
npumeHeHusi Kk KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) npuBedeHo cnegytollee
onpegeneHve: «aepuBaT» O3HaA4YaeT eCTECTBEHHO BCTpeyvarLleecsi buoxmmmyeckoe
coeauHeHune, ABNsioLLeecs pe3ynbTaToM reHeTUYECKON 3KCnpeccumn nnm metabonmama
BMONOrMYECKUX UNN rEHETUYECKNX PECYPCOB, AaXe €CNN OH HE COLAEPXKUT

PYHKLMOHANbHbIX €QUHWL, HACNEACTBEHHOCTUNY.

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaea TEPMUH «NPOU3BOAHbBIE NPOM3BEAEHNA» OTHOCUTCS K NepeBodam,
agjanTtaumsim, My3blkanbHbIM apaHXXMpoBKaM 1 ApYruM nepeaenkam paHee CyLecTBOBaBLUMX
npounsBeAeHnn, KOTOPble B COOTBETCTBUUN C MYHKTOM 3 cTaTbh 2 bepHckol KoHeeHUuu 06
oxpaHe numepamypHbIx U Xy3oxxecmeeHHbIX rpou3eedeHuli (1971 r.) oXpaHsIloTCA HapaBHE C
TakMMmu npou3BefeHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLLeCTBOBAaBLUNX
npousseaeHnin®®. ITOT TepMUH MHOTAA UCNONb3yeTcs B 6ornee LWNPOKOM 3HaYeHUN U
OoXBaTbiBaeT KOMNUINALUN/COOPHNKM NPOMN3BEOEHNIA, OXPAHAEMbIX B COOTBETCTBMM C MYHKTOM 5
cratbu 2 KoHBeHUMK, (a Takke nyHKToM 2 ctatbk 10 CoeanaweHust BcemupHoU mopaosoli
opeaaHusayuu (BTO) no mopaosesim acriekmam ripas uHmersnnekmyarnsHol cobcmeeHHocmu
(1994 r.) (Cornawwenus TPUMC) u ctatben 5 [Jozosopa BOUC no asmopckomy ripasy (1996 r.)

(AAM))*.

B aTOM CMbICiE TEPMUH «MPOM3BOLHOE NPOM3BESEHNEY BKMNOYAET KOMMUAALNN OAHHBIX UK
WHbIX MaTepuraroB B MallMHOYNTAEMOW U nHon opme, nNpeacraensaowme codom no
noabopy 1 pacnonoXeHnio MaTepuanoB pesynbTaT UHTeNNeKkTyanbHoro TBopyecTsa®.
MponsseaeHus, npeacTaBnawoLLmne cobor KOMIUAALMIO UNK COOPHUK, OXPaHSAIOTCS B
cooTBeTCTBMU C BepHckoln KoHBeHLMen Hapsaay ¢ NpoYMMy Npou3BOaHLIMU NponsseaeHnammnse.

JInyHoe HemmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaThL NPaBO TPETbUX NUL, Ha
co3faHune NpousBoaHoro npousseneHus. Moatomy gaxe B criydae, ecrnv no AoroBopy WUnm
3aKOHY NMLIO BrpaBe BHOCUTb M3MEHEHMS B MPOM3BeaEHME U UCNONb30BaTb Ero Ass
CO3JaHuUsi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
M3BpaLLeHNIo Npon3BeaeHUsl, CoCOGHOMY HaHeCTu ylepb penyTauum asTopa.

B HekoTopbIX OpUCONKLUAX onpeaeneHne nponsBoaHbIX NponsseaeHnn bbino nepepaboTtaHo
NPUMEHNTENBHO K TPAANLMOHHBIM BbIPaXEHNSIM KynbTypbl. B cooTBeTCTBUM C TUXOOKeaHCKUM
peauoHaribHbIM MUrno8biM 3aKOHOM 06 oxpaHe mpaduyUOHHbIX 3HaHUU U rposierieHul
Kynemypsbi (2002 r.) 3TOT TepMUH 0603Ha4aeT Nobon pesynbTaT MHTENNEKTyanbHOro

32 CM. gokymeHT WIPO/GRTKF/IC/17/INF/11.

33 MyHkT 3 cTatbn 2 bepHckon KoHseHumun. «lNepeBoabl, agantaumy, My3blkanbHble apaHXMpoBKU U Apyrue
nepeenky nuTepaTypHOro Unm XygoXXeCTBEHHOIO NMPOU3BEAEHMS OXPAHAOTCA HApPaBHE C OpUrMHarnbHLIMU
npoussegeHusamMu, 6e3 yuepba npasam aBTopa OPUrMHaNbLHOrO NPOM3BEAEHUSY.

34 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0651acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC.

35 MyHkT 5 cTatbn 2 BepHckor KoHBeHUmW, NyHKT 2 ctatbkh 10 Cornawenus TPUMC, ctatbs 6 [JoroBopa no
aBTOPCKOMY MpasBy.

36 Cwm. Cam PuketcoH n IxeriH C. TuH30ypr, MexxdyHapoOHOe asmopCKoe rpaso U CMEXHbIE rpasa — 8 pamMKax

u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 485.
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TBOPYECTBA UM MHHOBALWIA, CO3AaHHbI HA OCHOBE UMK 3a CYET TPAAULIMOHHBIX 3HAHWUI UMK
BbIpaXKeHWUi KynbTypbI®’.

MocsAratenbcTBO

B cootBeTcTBMM CO cTaTben 6bis bepHckoli KoHeeHyuu 06 oxpaHe numepamypHbIX U
Xy0oxxecmeeHHbIX rnpouseedeHull (1971 r.) TepMUH «nocaratenbcTBo» ob6o3HavaeT yuiepb
4YecTn unu penytauumn astopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE ABMSOTCA
raKTM4YeCKM n3meHeHmem cobCTBEHHO NPon3BeAeHUs N BMeLwwaTenbcTBoM B Hero. OH
obo3HayaeT OENCTBME «B OTHOLLUEHUN» MPOU3BEAEHNS. TepMUH «NOCAraTenbCTBOY» Obis
pobaeneH B KoHBeHUMto Ha Bproccenbckon KoHdepeHLUMM NO NEPECMOTPY C LIENbl OXBaTUTb
Takoe UCnornb3oBaHMe Npou3BedeHns, KoTopoe HaHocuT yuepb asTopy. OH OTHOCUTCS K
cuTyauusiM, Korga npovssefeHve coobliaeTcs Takum ob6pasom, YTo 3TO HAHOCUT Bpea aBTopy=e.

PaCKprTbIe TpaANUNOHHbIE 3HAHUA

«PackpbITble TpagULNOHHbIE 3HAHNS» OTHOCATCA K «[TPaANLMNOHHBIM 3HAHUAM, KOTOpbIe
AOCTYMHbI NMLaM, He SABASIOWNMCS YleHaMy KOPEHHOM UM MECTHOWN OBLLMHbI, KOTopast
paccmaTpuBaeTcsl Kak ‘HocuTenb' [TpaanunoHHbIX 3HaHU]. Takue [TpaguMuMOHHbIE 3HAHUS]
MOryT BbITb JOCTYNHBIMW ANSA LUMPOKOKW NYGRMKKU, AOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX AOKYMEHTOB, IHTepHeTa 1 NpoYnx BUAOB TENEKOMMYHMKALIMA 1 3amnncu.
[TpagMuMOHHbIE 3HaHMSA] MOTYT ObITb PacKpbITbl TPETBMM NULLAM UK NULAM, HE SIBNSAKOLWLMMCS
YfieHaMW KOPEHHbIX 1 MEeCTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHUs], ¢
pa3peLleHnst KOPEHHbIX M MECTHbIX OBLLNH U 6e3 oHoro»*°,

B nokymeHTe « CnNMCOoK 1 KpaTkoe TEXHUYECKOE MOSICHEHNE PasfnyHbiX OPM, B KOTOPbIX MOXHO
HanTn TpaguumnoHHble 3HaHusay (WIPO/GRTKF/IC/17/INF/9) npuBoantca gononHuTensHoe
06cyXaeHne packpbITbiX TPAAULMOHHBLIX 3HAHWUIA 1 HEPaCKPbITbIX TPAAULMOHHbIX 3HAHWA.

PackpbiTue

CornacHo topuguyeckomMy cnosapto bniaka, «packpbiTe» o3HavaeT BbisiBNieHne (PakToB Unu
akT unu npouecc obHapoaoBaHWsA TOro, 4To BbINo Hen3BecTHO paHee. B cdepe aBTOpCcKoro
npaBa TEPMUH «PaCKPbITME» MOXET 03Ha4yaTb obecneyeHne Toro, YToOb! LUMPOoKas nybnvka
BrepBble nony4una AocTyn K npounssegeHnto. Nepsas nybnukauns nponsseeHns aBnaeTcs
OAHOW — HO HE eANHCTBEHHON — U3 OOPM PaCKpbITUSA, NOCKOSbKY pacKpbITUE NPOM3BEAEHUN
MOXeT TaKKe NPoncxoanTb NyTeM AeNCTBUN, HEe CBA3aHHbIX C KONUPOBAHWEM, HanpuMmep nyTem
nyGnMYHOro UCNONHeHWs U Nepedayr B acpup no nposogam®. B cooTBETCTBMU C HOpMaMM
MeXayHapoa4HOro aBTOPCKOro npasa Npus3HaHue Takoro npaea He ABNseTcs ob6a3aTernbHbIM.

B bepHckol KoH8eHUUU 06 oxpaHe iumepamypHbIX U XyO0XeCme8eHHbIX npou3sedeHull

(1971 r.) roBopuTCst 06 UCNONB30BAHWUM NYBMYHO PACKPbIThIX MPOU3BEAEHUN B KOHTEKCTE
UCKITOYEHWI, NMPU 3TOM aBTOp MMEET NPaBO PacKpbiTb OGLLECTBEHHOCTM CBOE Npou3BeaeHne™:.
B cooTtBeTcTBMM C ONpeaeneHHbIMN HauMoHanbHbIMU 3aKOHaMW «NPaBo Ha PackpbITUE»
ABNAETCHA NMMYHLIM HEMMYLLECTBEHHbLIM NMPaBOM.

87 TuxookeaHcKMiA peroHanbHbI TMNoBoK 3akoH oT 2002 r. 06 oxpaHe TpaAULMOHHBLIX 3HAaHUI 1 NPOSIBIEHNI
KynbTypbl, 4acTb |. 4.
38 Cam PuketcoH u xenH C. MH3bypr, MexdyHapoOHOEe asmopcKoe npaso U CMEXHbIe rpasa — 8 paMkax U 3a

pamkamu bepHckol KonseHuyuu, Oxford, Vol. ., p.603.

CrMCOK 1 KpaTKoe TEXHNYECKOE MOACHEHME pas3nnyHbIX OPM, B KOTOPbIX MOXHO HAlTW TpaguUMOHHbIE

3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 npunoxeHus.

40 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa Y CMEXHbIX Mpas,
agMUHMCTPaTUBHOE yrnpaBneHne KoTopbiMu ocyulectensaetT BONC, un Moccapuwii TEpMUHOB NO aBTOPCKOMY
npaey U CMeXHbIM rnpasam», CTp. 282.

41 Ctatbu 10bis n 11. Cm. Takke Cam PukeTcoH u xenH C. MmH30ypr, MexdyHapoOHoe asmopckKoe rnpaso u
CMeXXHble rfpasa — 8 paMkax u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., p. 614.

39
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TpeGoBaHus 0 pacKpbITUM

PackpbITve SBNAeTCa YacTbio NOrMYeckoro 060CHOBaHNS NaTEHTHOro 3akoHoAaTenbcTBa®?.

B cootBeTcTBMM CO cTaThen 5 [Joeogopa o nameHmHou koonepauuu (PCT) nateHTHOe
3aKOHOAAaTeNbCTBO HanaraeT Ha NaTEHTHbIX 3asiBUTenen obLlee 00s13aTENbCTBO «packpblieamsb
u3zobpemeHusi docmamoyHO SICHO U 0JIHO, YMobbl uzobpemeHue Moaso bbimeb
ocyuwecmerneHo crieyuanucmom 8 daHHoul obnacmu». OpgHako «TpeboBaHMe O pacKpbITUNY
ncnonb3yeTcsi B NocrneaHee Bpems B ka4ecTBe o0Lero TepMmHa NpUMeHNTENbHO K pedopmam,
KOTOPble NPON3OLLIM B NAaTEHTHOM 3aKOHOA4ATENbCTBE HAa PerMoHaribHOM UM HaLMOHaNbHOM
YPOBHE, U NpeasioKeHnaM 0 peddopMMPOBaHMN MEXAYHAPOLHOIO NAaTEHTHOro
3aKoHoAaTenbCTBa, KoTopble ByayT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asBUTENENn
06a3aTenbCTBO pacKkpbiBaTb HECKOMLKO KaTeropuin nHopMaumm, Kacatowencs TpagnuumoHHbIX
3HaHWU U/MNK reHEeTUYECKNX PECYPCOB, KOr4a OHN UCMOMb3YHTCA B pa3paboTke n3obpeteHus,
NpUTA3aHNe Ha KOTOPOE COAEPXKUTCS B NaTEeHTE UMK 3asiBKe Ha naTeHT*S.

B OTHOLLEHMM METOAOB PaCKPbITUSI, OTHOCSILLIMXCS K FTEHETUYECKUM pecypcam U TpaaULNOHHbLIM
3HaHWUAM, BbINN PACCMOTPEHDLI TPYU LLUMPOKME PYHKLINN:

- packpbITME NOObIX FTEHETUYECKMX PECYPCOB/TPAANLMOHHBIX 3HAHUI, AENCTBUTENBHO
MCNONb30BaHHbLIX B X04e Co3aaHunst n3obpeTeHns (onucaTenbHas pyHKUMS unu pyHKLmMs
NPO3paYHOCTH, OTHOCALLMECA K CAMUM reHETUYECKMM pecypcam/TpagnuLMOHHbIM 3HAHUSAM
N K NX B3aNMOCBSI3U C N300peTEHNEM);

- pacKpbiTUEe AENCTBUTENBbHOIO UCTOYHMKA FEHETUYECKNX PECYPCOB/TPaaNLMNOHHBIX
3HaHMN (PYHKLMSA PacKpbITUSI MPOUCXOXAEHNS, OTHOCSALLASACS K TOMY, rAe NosyYeHbl
reHeTUYeCKMe pecypchbl/TpaguUNOHHbBIE 3HAHUS) — 3TO MOXET KacaTbCs CTpaHbl
npoucxoxaeHns (pa3bACHUTb, B COOTBETCTBUM C KAKOW HOPUCAMKLMEN Bbin nony4veH
McxogHbIN MaTepuan), unn 6onee KOHKPETHOrO MECTOHaxXoXAeHus (Hanpumep, Ans
rapaHTMmM TOro, YTo AOCTYN K FeHETUYECKUM pecypcamM BO3MOXKEH, YTO rapaHTUpyeT
BO3MOXXHOCTb MOBTOPEHMSA NN BOCMPON3BEAEHMSA N300pEeTEHNS); 1

- obecneyeHne o0ba3aTenbCTBa UMY AoKasaTenbCTBa NpeaBapuUTenbLHOro
nony4eHHoro cornacus (PyHKUUS cobnogeHnsl, OTHOCSLLAsCA K 3aKOHHOCTU AoCcTyna K
reHeTU4eckuM pecypcam/ TpaguLMOHHBIM 3HAHMSIM) — 3TO MOXET NOBMeYb 3a cobol
[loKa3blBaHNE TOro, YTO rEHETUYECKME PECYPChI/TPAANLIMOHHBIE 3HAHUS, UCMONb30BaHHbIE
B M306peTeHMn, Bbiny NosyyYeHbl U UCMONb30BaHbl B COOTBETCTBMU C 3aKOHOAATENbCTBOM,
NPUMEHNMOM B CTpaHe NPOUCXOXAEHUS, UMM B COOTBETCTBMU C YCIOBUSIMU Nto6oro
creumnanbHOro cornalleHusi, B KOTOpOM OTMEYEHO npeaBapuTenbHoe 060CHOBaHHOE
cornacuve, Unu aokasbiBaHne Toro, YTo nogava 3asiBkM Ha naTeHT Obina ocylecTBneHa B
COOTBETCTBMU C NpeaBapuTenibHbiM 060CHOBAHHbLIM cornacuem*,

Bbinu npeanoxeHbl anbTepHaTUBHbIE MEXaHM3Mbl B OTHOLLEHUW TPpeBoBaHMn O pacKkpbITUN®®,
Ewe ogHa mexayHapoaHas nHuumaTtmea B OTHOLLEHUN TpeboBaHMs O pacKpbITUM —
npegnaraemas ctatbs 29bis CoanaweHusi BcemupHol mopaoeol opaaHu3auyuu (BTO) ro

42 CM. gokymeHT WO/GA/32/8, cTp. 32 NpuUnoxeHus.

43 B oTHOLWeHUn gononHuTensHoW nHgopmaummn cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxeHus .

44 Cwm. TexHuuyeckoe nccrnegosaHne BONC oTHocuTenbHO TpeboBaHMin MO packpbITUIO MHOpMaLum,
OTHOCSALLENCS K reHETUYECKUM pecypcamM U TpaanUMOHHBIM 3HaHMAM, nyonvkaums BOUC Ne 786(E), ctp. 65.
B ntoHe 2017 r 6b110 BbINyLweHo HoBoe uccnegosaHe BOMC no TpeboBaHusM, kacatoLwmMMCcst packpbITUst
naTeHTHOM MHopMauun, o3arnaeneHHoe « OCHOBHbIE BOMPOChHI, CBsi3aHHbIE C pa3paboTkon TpeboBaHWUI K
packpbITUO NAaTEHTHON MHAYOPMAaLIMK B OTHOLLEHUN FEHETUYECKUX PECYPCOB U TPAAULIMOHHbBIX 3HAHWUIAY;
AocTynHo Ha: http://www.wipo.int/publications/en/details.jsp?id=4194.

45 HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTVBHOE NpeanoxeHue).
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mop2o8bIM acriekmam rpas uHmerssiekmyasnbHou cobcmeeHHocmu (1994 r.) (CornawueHuns
TPUMC), npeanoxeHHasa Ans o6CyXaeHusa paaoM cTpan?®,

JoKkymeHTUpoBaHue

B Okcdopackom cnoBape aHrMMCKOro A3blka COAEPXUTCA criegytollee onpeaeneHmne
OOKYMEHTMPOBaHUA: HaKoMmneHune, knaccudurkaums n pacnpocTpaHeHne nHopmauuu;
cobpaHHbIV B Xo4e aToro matepman. [JoKyMeHTMpOBaHMe TPaaULMOHHbIX 3HAHWUI MOXET
BKIIHOYATb UX 3anuCb, perncrpaumio, oTorpadnpoBaHne nnm BOCNponssegeHne Ha nieHke —
BCe TO, YTO COAEPXKUT B cebe aneMeHT PUKCUPOBaHUS TPaAULMOHHBIX 3HAHWUI Taknm o6pasom,
YTO OHM COXPaHATCHA N MOryT ObiTb AOCTYMNHLIMU AN APYIMX NNL C LENbIO UX NO3HAHWS.
[lokymMeHTMpoBaHMe OTNNYaeTcs OT TPaAMLUMOHHbBIX CNOCOBOB COXpaHEHUS W nepefayvv 3HaHWUn
N TPAAMLMOHHBIX BblpaXXeHW KyrbTypbl B pamKax OBLLMHbI.

[lokymeHTMpoBaHne nmeeT ocoboe 3HaYeHne, NOCKONbKY HEPeaKo OHO SBNSieTCA CpeacTBOM, C
MOMOLLIbHO KOTOPOTO NAM 3a Npeaenamy TPaauLUMOHHOIO Kpyra nony4arT JOCTyn K
TPaAMUMOHHBIM 3HaHMAM*'. B gokymeHTe «Cnmncok 1 KpaTkoe TEXHUYECKOe MOsICHEHME
pa3nnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPAAULMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gONorHUTENbHOE 00CYyXAEeHNE AOKYMEHTUPOBAHHbIX
TPaANLMOHHBIX 3HAHUI N HEOOKYMEHTUPOBAHHbBIX TPAANLMOHHBIX 3HAHWUNA.

OornxHasn OCMOTPUTEJNIbHOCTb

KOpugunyeckun cnosapb «Black’s Law Dictionary» naet onpegeneHve 4OmKHON
OCMOTPUTENBHOCTU Kak pa3yMHON OCMOTPUTENBHOCTU, OXXnaaemMon OT nuua, CTpeMsLerocs
BbIMOMHUTL NPaBoOBOE TpeboBaHMeE UM 0643aTenbCTBO, M OObIMHO NPOSIBMSIEMOWN TAKUM JTULIOM.

CnpaBeanuBoe BO3HarpaxneHue

CnpaBegnueoe Bo3HarpaxaeHne o3HadaeT BOo3HarpaxaeHue, BbinnaynsaemMoe 3a
onpeaeneHHble 4eNCTBUS, KOTOPble OblnM OCYLLLECTBIEHbI B OTHOLLEHUN NPON3BEAEHUSA NN
06beKTa CMeXHbIX NpaB, B CYMME U Ha YCNOBKSAX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYECKMe CTaHgapThl B Criyvae, ecnu Bnagenew
aBTOPCKOro npasa Unn CMEeXHbIX NpaB NpeaoCcTaBun paspeLleHne Ha oCcyLLecTBNEHNE 3TOro
Aencteus. Takoe Bo3HarpaxgeHue obbl4HO BbiNflauymMBaeTcs B Criyqasx, korga
MUMYLLLECTBEHHbIE MPaBa CBEAEHbI K NPaBy Ha Bo3HarpaxaeHue (1 B LLenoM NpMMEHSI0TCA Ha
OCHOBaHUKN HegobpoBONbHONM NUeH3NKn)*8. Jozogop BOUC no ucronHeHUsiM u ¢hpoHoepammam
(1996 r.) (ON®P) B nyHKTE 1 cTaTbkn 15 NnpegycmaTpmBaeT, YTO UCNOSTHUTENW U NPOM3BOAUTENN
doHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeAIMBOE BO3HarpaxaeHue 3a
NPsIMOE WU KOCBEHHOE MCMONb30BaHNe hoHorpamm, onybrnmkoBaHHbIX B KOMMEPYECKUX LIeNsiX,
Ana acompHOro BewaHnsa nnu noboro coobuleHnsa ans sceodlero ceeaeHnsi. Tem He MmeHee
cornacHo nyHkty 3 ctaTtbu 15 nob6asn Jorosapusaroiasca CTopoHa MOXET OrpaHNYnTb 3TO
npaBo U — NpK YCroBMK, YTO OHA caenaeT OoroBopKy k [JoroBopy — 0TKka3aTbCs OT ero
NPUMEHEHUS.

46 NokymeHT TN/C/W/52.

41 OT1y4eT 06 MHCTPYMEHTapuM MO YNPaBeHNI0 MEXaHN3MaMN BIVSIHUS MHTENNEKTyanbHON CO6CTBEHHOCTMN Npu
OOKYMEHTUPOBAHNM TPaAMLUMOHHBIX 3HaHWI 1 reHeTudeckux pecypcoB (WIPO/GRTKF/IC/5/5), ctp. 4
NPUNOXEHNS.

48 My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 061acTi aBTOPCKOro Npaea M CMEXHbIX Npas,

aflMVHUCTpaTMBHOE ynpaBsreHue koTopbiMu ocyuecTansetr BOUC, n Moccapuih TepMUHOB NO aBTOPCKOMY
npaBy ¥ CMEXHbIM NpaBamy.
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UcknroveHus

TepMUH «UCKMOYEHNsI» YCTaHaBNMBaET OrpaHMYeHns Ha UCNONb30BaHNe NPoM3BEAEHNS,
OXpPaHAEMOro aBTOpCKMM npaBoMm. VICKnoyeHust B NepByto ovepenb KacakTcs 4eNCTBUA Mo
OTHOLLIEHUIO K OXpaHsSeMbIM 3rieMeHTaM. VIHOr4a NoHsATME «UCKII0YEHUSA» OXBaTbiBaeT
3aKoHoAaTerbHble pelleHns (Hanpumep, TeKCTbl 3aKOHOB UK cyaebHbIX peLlleHuin), B
COOTBETCTBMM C KOTOPbIMM MOHOMONWS BragernbLa nepectaeT pacnpoCTPaHATLCA Ha
onpegeneHHble OpuUrMHanbHble NPOM3BEAEHWS, OOHAKO B LIENTIOM 3TO OTHOCUTCS K
onpegeneHnio Toro, Kakne BuAbl UCNOMNb30BaHMSA OXPAHAEMbIX 3N1IeMEHTOB He TpebytoT HU
Bblaun paspeLleHnsl, HU BbiNnaTtbl BosHarpaxaeHua*®. B bepHckoli KoHeeHUuu 06 oxpaHe
siumepamypHbix U Xy0oxecmeeHHbIX rpoudsedeHuli (1971 r.) npeaycMoTpeHO NpUMeHeHne
TpexcTyneH4YaTon NPoOBEPKN AN onpegenieHnsa BO3MOXHOCTU paspeLleHnst UCKIIYEHWI:

(i) ncknoyeHne MOXeT pacnpoCTPaHATLCA NULLIL HA onpeaereHHble ocobble cryyau;

(ii) ncknoYeHne He 4OMKHO NPOTUBOPEYMTL HOPMArbHOMY UCMNONb30BaHMIO NPON3BEAEHUS U
(iii) OHO He AOMKHO yLweMnsATb He0B0CHOBaHHLIM 06Pa30M 3aKOHHbIE MHTEPECHI BNnagenbLeB
npas®.

BbipaxeHue pencreuem

«BblpaxeHuss eNCTBUEM» 03HAYaeT BblpaXKeHWst NOCPEACTBOM Tena Yenoseka®t. OHu moryT
BKMOYaTb HAPOAHbIE TaHLbl, APaMaTypruio U XyaoXKeCTBEeHHble (POPMbl 06PAO0B 1 He
HYXXOalTCa B BOMMOLLEHNM B MaTepuanbHoin dhopme, Hanpumep, B Xopeorpadnyeckoi
3anucu®.

BbipaxeHus conbknopa

B Tunosbix nonoxeHusix BOUC-FOHECKO (1982 r.) «BblpaxeHus pornbknopa» o3HavarT
NPOM3BEAEHNS, COCTOSILLME UX XapaKTEPHbIX 3NIEMEHTOB TPaANLMOHHOIO KyrbTYPHOMO
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OBLWMHOW CTpaHbl NN OTAENbHBIMK €€
NpeacTaBUTENAMU, OTPAXKAOLNX TPAAULNOHHBbIE XyOOXKECTBEHHbIE YasHUSA Takown OOLLMHbI, B
YaCTHOCTH:

(i)  ycTHble BblpaXeHusi, B YaCTHOCTU HApOAHblE CKa3aHUs, HapoaHasa No33nsa U 3aragku;
(i)  My3blKanbHble BbIpaXXeHUs1, B YACTHOCTN HAapOLHbIE MECHU U UHCTPYMEHTanbHasa My3blKa;
(i)  BbIpaXXeHWs1 AENCTBUEM, B YACTHOCTM HApOAHbIE TaHUbl, ApaMaTyprus n
XyOoXXecTBeHHble hopMbl 06psSA0B, HE3aBUCMMO OT TOr0, BOMMOLEHbI OHU B MaTepuarbHyto
dopMmy, UIn HeT; U

(iv) BblpaxeHus B MaTepuansHon popme®.

B koHTekcTe MKIP TepMuHbI «TpaAULUMOHHBIE BbIPAXEHUS KYNbTYpPbI» N «BblpaXeHUs
donbKopa» ABASTCA CUHOHUMUYHBIMU U B3AaUMO3aMEHAEMbIMU.

49 WccnepoBaHne «McknoveHns 1 orpaHnyeHusi B aBTOPCKOM MpaBe Y CMEXHbIX NpaBax», NOAroTOBMNEHO
Mbepom Cupurennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

50 MyHKT 2 cTaTbm 9.

51 TvnoBble NOMOXEHUSA AN HauMoHanbHbIX 3aKoHOAAaTeNbLCTB 06 OXxpaHe BbipaXKeHu honbKiopa ot
HE3aKOHHOMO MCMOMb30BaHMSA U APYTUX HaHOCALWMX ywepb aencteun, 1982 r., nyHkT 37.

52 TvnoBble NONOXEHNSA ANS HaUMOHaNbHbIX 3aKOHOAAaTeNbCTB 00 OXpaHe BbipaXKeHu honbKiopa ot
HEe3aKOHHOrO UCMOMb30BaHNSA U APYrMX HAHOCALLMX yiepO AenCTBURA, NyHKT 37.

53 TuvnoBble NOMOXEHUS AN HAUMOHANbHBLIX 3aKoHOAATENLCTB 06 OXpaHe BbipaXKeHU onbkiopa ot

HE3aKOHHOro MCMOIb30BaHWS U APYrUX HAHOCALLUX yLlep6b AercTBuit, pasgen 2.
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CoxpaHeHue ex-situ

B oTHowWweHnn onpeaeneHus «coxpaHeHune ex situ» B ctatbe 2 KoHeeHUuUU 0 6Uo102u4eCKOM
pasHoobpa3suu (1992 r.) «ex situ» MOXeT NOHUMATLCS Kak «KOMMOHEHTbI BMONOrMyeckoro
pa3HOObpa3ns BHE X ECTECTBEHHbLIX MECT OOMTaHUNAY.

Ho6pocoBecTHas NpakTuka

BblpaxxeHue «gobpocoBecTHas NpakTuka» UCnonb3yeTcsi B OnpeaeneHHbIX NOMoXeHMsaX
GepHckol KoHgeHyuu 06 oxpaHe numepamypHbIX U XyO0XeCcmeeHHbIx rpoudgedeHud (1971 r.)
B OTHOLLEHUWN UCKIIOYEHU N3 aBTOPCKO-NPaBoOBOM OXpaHbl (CM. NyHKT 1 ctatbn 10,
KacarLuncs LMTUPOBaHUS, a Takke NyHKT 2 ctatbn 10, kacatowminca ceBobogHoro
MCNONb30BaHMSA NPON3BEAEHUI B 06beme, onpaBgaHHOM NOCTaBEHHOW LIENbLO, B KA4YeCcTBe
nnncTpauun yuebHoro xapakrepa). [ns onpeaeneHns Toro, kakasi NpakTuka MoXeT
cunTaTbes «4obpPOCOBECTHOMY, CneayeT NPUHATL BO BHUMAHWE KPUTEPUM TPEXCTYNEeHYaTon
npoBepkn™?,

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapodHoz2o dozosopa [MpodoeoribcmeeHHOU U CerlbCKOX035UCMEEHHOU
opeaaHusayuu (PAQ) o eeHemu4ecKux pecypcax pacmeHull 0ns rpoussodcmea
rnpodoeosibcmeusi U 8e0eHUsT ceribCKo20 X03slicmea NPU3HaeTCa «TOT OFPOMHbIN BKMag,
KOTOPbI BHOCAT 1 ByayT Bnpeab BHOCUTb B COXPaHEHNE N pa3BUTUE reHETUYECKNX PECYPCOB
pacTeHWI, KOTOPblE COCTaABNAT OCHOBY 4151 NPOM3BOACTBA NPOAOBONLCTBUS U
CENbCKOX03ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE N KOPEHHbIEe 0BLLMHBI U hepmepbl
BCEX PErMOHOB MMNpa, 0COBEHHO LEHTPOB MPOMCXOXAEHUS U pa3HOOOpasns KynbTyp».

Cratba 9.2 onpegenseT «npasa hepmepoB» criegyowmm obpasom: «(a) oxpaHa
TPaAMLMOHHBIX 3HAHUI, KAacalLMNXCS TEHETUYECKNX PECYPCOB pacTeHWI 4Nsi NPON3BOACTBA
NPOAOBONBLCTBMA U BEAEHUS CenbCkoro xo3ancTea; (b) npaBo Ha paBHOMpPaBHOE yyacTue B
pacnpeaeneHum Bblrog, nony4aemMbix OT UCNOSb30BaHNS rEHETUYECKNX PECYPCOB pacTeHU
ANS NPON3BOACTBA NPOAOBOSILCTBMSA U BEAEHUS CENbCKOro X03ANCTBA; M (C) NpaBo Ha ydacTue
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaHEHMEM U
YCTOMYMBBLIM MCMOSb30BaHNEM rEHETUYECKMX PECYPCOB pacTeHMI ANs NpoM3BOACTBa
NpoaOBONbCTBUA N BEAEHUS CENbCKOro X03ancTeay». B ctatbe 2 MexdyHapodHo20 Kodekca
rniosedeHus NpodoeoribcmeeHHOU U cefibeckoxo3sticmeeHHoU opaaHusauuu (PAO) npu cbope u
nepedaye 3apodbiwesol nina3Mbl pacmeHul 3TOT TEPMUH ONpeaensaeTcs crneayowmm
o6pasom: «npaBa, BbiITEKAIOLLME U3 NPOLLIIOro, HacTosLero n dyayuwero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME M NPEAOCTaBEHNE FEHETUYECKMX PECYPCOB PacTEHUN,
0COOEHHO B LIEHTpax NpoucxoxaeHnst / pasHoobpasus. OTu nNpaBa npuHagnexaT
MexayHapoaHOMy CcoobLLECTBY, BbICTYNatLEMY B Ka4eCTBE LOBEPUTENBHOIO yNpaBnaoLwero
B MHTepecax HbIHELHWX 1 ByayLmnX NOKONeHnn hepmepos, B Liensx obecrnedyeHuns nonHom
BbIroAbl AN epMepoB 1 NOSOEPXKKN MPOLOIPKEHNSA NX B3HOCOB, a Takke A0CTUXKEHUST OOLLMNX
uenen MexayHapogHoro npoekta ®AO No reHeTUY4eCKUM pecypcam pacTeHUNy.

dukcauus

CornacHo topugnyeckomMy crnosapto bnaka, doukcaumen senseTca npouecc nnu pesynstat
3anncu aBTOPCKOro NpousBeaeHns B ocsazaemon popme. Pukcauunsa nponsseaeHns nnm
ob6beKkTa CMeXHbIM NpaB B MaTepuanbHon oopmMe (B TOM Yucne XpaHeHue B NaMsTu
SMNEeKTPOHHOro YCTPOWCTBA (KOMMboTEpa)), 4OMKHa NPOM3BOANTLCS B AOCTAaTOMHO CTabunbHOM
dopme 1 Takum obpas3om, 4ToBbl Ha OCHOBE 3TOro NpousBedeHue NN 0OBEKT CMEXHbIX NpaB

54 My6nukauus BOUC «Pykoeoacteo BOMC no porosopam B 061actu aBTOPCKOro Npaea M CMEXHbIX Npas,
aflMVHUCTpaTMBHOE ynpaBsreHue koTopbiMu ocyuecTansetr BOUC, n Moccapuih TepMUHOB NO aBTOPCKOMY
npaey U CMeXHbIM rnpasam», cTp. 289.
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MOXET ObITb BOCNPUHAT, BOCMPOM3BEAEH Unu cooblLeH Ao Bceobliero ceeaeHna®. dukcauus
B MaTepuvanbHon bopme He Bcerga SBnseTcs HeobXxoauMbIM YCIIOBMEM OXPaHOCMOCOBHOCTH,
ogHako bepHckasi KoHseHuusi 06 oxpaHe numepamypHbIX U XyQ0xXeCcmeeHHbIX rpou3eedeHul
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHaNbHbIM 3aKOHOAATENLCTBOM B 0611aCTM aBTOPCKOrO
npaBa pukcaumst MoXeT GbiTb MPeAnMcaHa B Ka4ecTBe Takoro ycrnosus®. dukcaums B
maTepuanbHou hopMe TPaANLMOHHBIX BbIPAXEHWUI KyNbTYpbl MOXET CO3[aTb HOBbIE NpaBa
WHTEeNNeKTyanbHOM COBCTBEHHOCTUN Ha Takyto huKcaLmio, U 3TK nNpaea MoryT ObITb
HEenocpeACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALULMOHHbLIX BblPaXXEHWUI KynbTypbl —
Takas cTpaTerusi Ucrnonb3oBanach AJ1si OXpaHbl APEeBHEr0 HackanbHOro uckyccTea®’.
Bbicka3biBanocb MHEHNE, YTO U3-3a UCMONb30BaHUS TEPMMNHA KBbIPAXKEHNE» MOXET
BO3HUKHYTb BrievaTneHue, 6yaTto Ans oxpaHbl TPaAULMOHHBLIX BbIPaXXEHWUI KynbTypbl
cyliecTByeT TpeboBaHue no mx dpumkcauume,

dPonbKnop

B cooTBeTcTBUM C OnpefeneHem, cogepxawmmcs B PekomeHO0ayuu o coxpaHeHuu
mpaduyuoHHoU Kyrbmypsbl U ¢posbkiopa (1989 r.) OpraHusaumm O6begmHeHHbIX Hauun no
BOnpocam obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (unu TpaguumoHHas v
HapogHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TPaAMUUSAX KYNbTYPHOTO
coobLuecTBa TBOPEHWI, BbIPAXEHHbIX rPYMNMnon Unv MHAMBUAYyMamMu 1 NpU3HaHHbIX B Ka4ecTBe
OTPaXeHnst YasiHU coobLLecTBa, ero KynbTypHOW U coumanbHOW CaMOBbITHOCTY;
onbKnopHble 06pasupbl U LEHHOCTN NepeaarTcs YCTHO, NyTEM MMUTALMK U APYrMMU
cnocobamn. Ero doopmbl BKIHOYAKOT, B YACTHOCTU, A3bIK, NUTEpaTypy, My3blKy, TaHLbl, UTpbI,
mucpornoruto, obpsiabl, 06bl4an, pemecna, apxXMTekTypy 1 Apyrme Buabl XyJ40XXeCTBEHHOrO
TBOpYECTBaA».

lMepBble NOMNbITKN AKCMANLUTHOIO YpEeryrimpoBaHmsa BONPOCOB MCMOMb30BaHUSA TBOPEHUI
donbknopa Gy NPeanpUHATLI B pamMKax 3akoHOB 06 aBTOPCKOM MpaBe HECKOMbKUX CTpaH
(TyHuca B 1967 r., Bonusum B 1968 r. (NMLWb B OTHOLLEHUN MYy3blKarbHOro donbkropa), Ymnm B
1970 r., Mapokko B 1970 r., Amknpa B 1973 r., CeHerana B 1973 r., KeHun B 1975 r., Manu B
1977 r., bBypyHaun B 1978 r., KoT-a’MByape B 1978 r., 'BMHee B 1980 r., a Takke B TUNoBOMm
3akoHe TyHuca 06 aBTOPCKOM NpaBe And pasBuBaloLmnXca cTpaH B 1976 r.) u mexagyHapoaHoM
porosope (pa3paboTtaHHbiv B barrn B 1977 r. Tekct KoHBeHUmn 06 AdppukaHckom
pernoHanbHOM opraHn3aumn nHTennekTyanbHom cobctBeHHOCTH, aanee «KoHseHuna APOUCy).
Bo Bcex aTux TekcTax npomnsBeaeHnsa oonbkiopa paccMaTpmBaloTCs Kak YacTb KynbTYPHOro
Hacnegusa Haumm («TpaguLMOHHOIO Hacneams», «KyrnbTYPHOro Hacneansay;

B Yunu — «obLLECTBEHHOrO OCTOSIHUS KyNbTYpbI», MCNOMb30BaHME KOTOPOro TpebyeT nnaThl).
TeM He MeHee, MOXHO NO-pasHOMY MOHMMAaTb 3HaYeHNE TEPMUHA «DONBKIIOP», B KOTOPOM OH
ynotpebnseTcsa B 3TUX TekcTax. BaxHbiM aBTOPCKO-NpaBOBbLIM 3/1IEMEHTOM, OBLWNM ANd
NpVBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMu (Kpome
Turoeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXUTCA onpeneneHns), ABNAeTcs To, 4YTo
donbknop A4ormKeH 6bITb CO34aH aBTOpaMU, YUbs JIMYHOCTL HEM3BECTHA, HO KOTOpPbIE
NPeAnonOXNTENBHO ABNSIOTCS UK ABASNUCH rpaxgaHamu ctpaHbl. B Konsernyuu APOUC
YyNOMMHAIOTCA TBOPEHNSA «OOLIUHY, @ He aBTOPOB, YTO pasrpaHnyYMBaeT TBOpeHUs honbknopa
OT Npou3BeAEHNI, OXPaHAEMbIX TPaAULMOHHBIM aBTOPCKUM nNpaBoM. B Turosom 3akoHe
TyHuca onpeaeneHve gornbknopa AaHo C UCMNOonb3oBaHUEM 0H60NX 3TUX anbTepHaTUBHbIX
BO3MOXHOCTEN U paccMaTpuBaeT OSbKIIOp Kak TBOPEHNS «aBTOPOB, KOTOPbIE

55 My6nukauuns BOUC «Pykosoacteo BOMC no poroBopam B 06nacTi aBTOPCKOro Npaea M CMEXHbIX NpaB,
afMVHUCTPaTMBHOE YyNpaBreHue koTopbiMu ocyLllecTenseTr BOUC, n Mnoccapuii TepMUHOB NO aBTOPCKOMY
npaey U CMeXHbIM npasam», cTp. 290.

56 MyHKT 2 cTaTbu 2-

57 Teppu AHKe, «HecaHKLMOHMPOBAHHOE BOCNPOM3BEAEHNE HACKAINIbHOTO UCKYCCTBa»: TemaTuyeckue
uccnenoBaHus B 06MacTv MHTENNEKTyansHON COBCTBEHHOCTM U TPaAULIMOHHBIX BbIPaXKeHUN KynbTypbl, BOUC,
2003 .

58 Otuet cemHaguaton ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.



WIPO/GRTKF/IC/38/INF/7
lNpunoxeHue, cTp. 18

NPeAnONOXNTENBHO ABNSOTCS rpaXgaHamm COOTBETCTBYHOLLEN CTPaHbl, NN 3THUYECKNX
obwmH». B cootBeTcTBUM ¢ 3akOHOM Mapokko, hoNnbKNop OXBaTbiBAET «BCE
HeonybnnkoBaHHbIE NPOU3BEAEHMS TAKOro poaa», Npu aToM 3akoHbl Armknpa u TyHuca He
OrpaHN4YMBalOT OXBAT MNOHATMS «GONBKNOP» HeonybNMkoBaHHbIMK Npon3BeaeHnsMu. B 3akoHe
CeHerana npucyTCTBYEeT YETKOE NOHMMaHNe NOHATUS PONbKIopa, Ky4a OTHOCATCS Kak
nuTepaTypHble, Tak N Xy4oXecTBeHHble nponsBeneHnsi. B KoHsernuyuu APOUC n Tunosom
3aKkoHe TyHuca NpeaycMOTPEHO, YTO hONbKIOP BKIHOYAET M Hay4Hble paboTbl. BonblumMHCTBO
M3 yKa3aHHbIX 3aKOHOB NPU3HAIOT «NPou3BeAeHUs MO MOTMBaM (PONbKIIOpa» B Ka4ecTBe
OTAENbHOW KaTeropmm nponsBeaeHuin, Ansa MCnofb30BaHNst KOTOPbIX B KOMMEPYECKMX LIeNnsaxX
TpebyeTcs 00obpeHMe KOMMNETEHTHOro opraHa®.

PopmanbHOCTb

KOpugudeckuin cnosapb bnaka onpegensaeTt popmanbHOCTb Kak 4eACTBUE, B YHAaCTHOCTU B
yCTaHOBIEHHON hopMe 1nn B COOTBETCTBUM C 0ObIMHO NpoLefypon, KOTOPoe AOMKHO ObiTb
OCYLLECTBIIEHO AN JOCTUXKEHUST ONpedeneHHoro NpaBoBoro pesynbtata. B koHTekcTe
aBTOPCKOro npaea TEPMUH «opManbHOCTbL» 0603HavYaeT npoueaypHoe nnm
agMuHUCTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBeaoMneHnst oo
aBTOPCKOM MpaBe, NpeaocTaBeHns KON unn pernctpawumm, Kotopoe AoMKHO BbiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5 NpUobpeTeHnss aBTOPCKOro npasa Unm CMeXHbIX Npas,
MoNb30BaHMs UMK UINW UX OCYLLLECTBEHUS (BKMoYas oGecneyeHHOCTb NPaBoOBOM caHKLmei ),
B cooTBeTcTBUN C BepHckol KoHeseHyuel 06 oxpaHe numepamypHbIX U XyO00KeCm8eHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BcemupHol mopeosoli opearHusayuu (BTO) no
mop2o8bIM acriekmam rpas uHmersnekmyasnbHou cobecmeeHHocmu (1994 r.) (CornaweHnem
TPUMC), Jozosopom BONC o asmopckomy nipasy n [Joecosopom BOUC no ucrnonHeHUsm u
poHo2pamMmam NoNb3oBaHME NpaBaMn U UX OCYLLIECTBIIEHNE HE CBA3aHbl C BbIMOSTHEHNEM
Kakmx Obl TO HU GbINo hopManbHocTen®?:,

FeHeTn4yecknn martepuman

B cootBeTcTBMM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4eCcKMn Matepuany o3HavaeT «tbon maTepman pacTUTENbHOrO, XXUBOTHOTO,
MUKPOBHOIO 1 MHOrO NPOUCXOXAEHUS, coaepXKaLumii yHKLUMOHAmNbHbIE €ANHULLbI
HacneacTBeHHOCTU». Kpome Toro, BbiCKkasblBarochb NPEATIOXKEHNE O TOM, YTOObI TEPMUH
«FeHEeTMYEeCKUn maTepuan» NoHMMarncs «kak Matepuan u3 Kakoro 6bl TO HY BbIno
B1ONOrMYeckoro UCTOYHMKA, B KOTOPOM €4MHULbI HACNEACTBEHHOCTU OKa3bIBaOT BIIMSAHME UNA
BbIMOMNHAOT PYHKLUMN»E2,

FeHeTU4YecKkne pecypchbl
B cootBeTcTBMM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH

«FEHETUYECKNE PECYPChI» 03HAYAET «reHeTUYECKUA MaTepuarn, NpeacTaBnaoLLImMn
haKkTUYeCKyo UM NOTEHLMANBbHYIO LLEHHOCTbY.

59 TunoBble NONOXEHMS ANA HAUMOHAamNbHBIX 3aKOHOA4ATENLCTB 06 OXpaHe BbIpaXXeHUn honbkiopa oT
HEe3aKOHHOrO UCMOMb30BaHNSA 1 APYrMX HAHOCALWMX yuiep® aencTeuin, 1982 r., YacTb |, NyHKTbI 5-7.
60 My6nukauuns BOUC «PykoBoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npasa v CMEXHbIX Mpas,

afMVHUCTpaTMBHOE ynpaBsreHne KoTopbiMu ocyuecTanset BOUC, n Moccapuii TepMUHOB NO aBTOPCKOMY
npasy 1 CMeXHbIM npasam»: cTp.-290.

61 MyHkT 2 cTatbn 5 BepHckon KoHseHumu, nyHKT 1 ctatbn 9 Cornawenua TPUNC, nyHkT 10 ctaTtbun 25
Horoeopa BOUC no aBTopckomy npaey v ctatbs 20 [lorosopa BOVC no ncnonHeHusm n dooHorpaMmmam.
Cwm. PykoBoacteo BOVC no goroBopam no aBTOPCKOMY MpaBy U CMEXHbIM NpaBaM, adMUHUCTPaTUBHOE
ynpaBsrneHve koTopbiMu ocyectenaeT BOUC, n Mnoccapuin TEPMUHOB, OTHOCSLLIMXCSA K aBTOPCKOMY NpaBy 1
CMEeXHbIM npasam' cTp: 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuus reHeTudeckux pecypcoB B KoHBeHUMM 0 Bruonornyeckom
pa3Hoo6pasun 1 ee B3aUMOCBSI3b C PYHKLMOHAMbHbLIM MEXAYHapOAHbIM PEXUMOM AOCTYMNa U COBMECTHOIO
nonb30BaHUA Bbirogamu), cTp. 8.
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B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmesa o pexume docmyrna K 2eHemMuU4eCcKUM
pecypcam (1996 r.) gaeTcsa WMPOKOe onpeaeneHne «reHeTUYECKNX PECYpPCoBy: «BECh
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 MHOPMAaLUIO, UMEIOLLIYIO
peanbHY0 UK NOTEHLMArbHYI0 LEHHOCTbY.

B moccapuu MNpogoBonbCTBEHHOM 1 CEMbCKOX03SMCTBEHHOM opraHm3aumm (PAO) no
pbIOONOBCTBY 9TOT TEPMUH ONpPeaensaeTcs Kak «3apoapblleBasi nna3ma pacTeHUm, XXMBOTHbIX
NN Jpyrux opraHM3MoB, cogepkalliasi nofiesHble CUMBOSIbI, UMetoL e OeNCTBUTENbHOE U
noTeHumnanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax aTo CymmMa BCeX reHeTUYECKNX
KOMOMHaLMI, NONYyYEHHbIX B MPOLECCE 3BOMOLMNY.

B apyrnx npaBoBbIX JOKYMEHTaX NPW CChISIke Ha reHeTUYecKMe pecypchbl NCMONb3YTCS
pasnuyHble TEPMUHbI:

B cmamebe 2 MexdyHapodHoz20 docosopa PAQO o pacmumerbHbIX 2eHEeMUYECKUX pecypcax,
ucnonb3yembix 0715 npouseodcmea rnpodo8obCmMaeus U 8e0eHUs1 CeflbCKo20 Xo3saticmea

(2001 2.) «pacmumerbHble 2eHemu4YecKue pecypchly 03Haqarom «1bol mamepuarn
pacmumeribHO20 MPOUCXOXOEHUS, 8KITtoYasl perpodyKmueHbIl U eezemamueHbil nocadoyHbIl
mamepuari, codepxauwull pyHKUUOHAalIbHbIE e0UHULbI HaciedCmeeHHOCMU .

B cmambse 2 MexdyHapoOHo20 kodekca rnosedeHusi Ornis cbopa u nepedaydu 3apodbiuiesoli
nna3mbl pacmeHuli @AO (1993 a.) pacmumeribHble 2eHEeMUYECKUE PeCypChbl Orpedensromcs
Kak «pernpodyKkmugHbIl unu ee2emamueHbil nocado4HbIl Mamepuarl pacmeHuly.

B nyHkme 1(a) cmambu 2 MexdyHapodHo20 npoekma ®AQO o pacmumeribHbIM U
eeHemuyeckum pecypcam (1983 r.) aTOT TepMUH ONpeaensieTcs Kak «penpoayKTUBHbLIN NN
BereTaTMBHbIN NOCAA0YHbIN MaTepuan cneayowmx KaTeropun pacTeHUn: i) CNoNb3yemble
KynbTMBMPYEMbIe BUAbl (COpTa) 1 BHOBb pa3paboTaHHble BUAbI; ii) yCcTapeBlume copTa;

iil) NpUMUTUBHBLIE copTa (MECTHbIe copTa); iv) AWKME U COPHAKOBbIE BUAbI, Metowmne 6nmnskoe
POACTBO C KyNbTUBMPOBAHHLIMM BUAAMW; U V) cneuunanbHble reHeTudeckme oHabl (BKoyas
3NIUTHbIE POHAbI N OENCTBYIOLLME NNHUWN CENEKLMOHEPOB U MyTaHThbI)». MexayHapoaHbIn
NPOEKT HE COAEPXKMUT CCbINOK Ha «PYHKLUNOHArbHbIE €AMHULbI HACNEeACTBEHHOCTMY.

Hacnepue (KopeHHbIX HapoAaoB)

TepMunH «Hacneame KOpeHHbIX HAPOAOB» (M NPOYMX HAPOOOB) UMK «KYNbTYPHOE Hacneave
KOPEHHbIX HapOAOB» B LLENIOM OTHOCUTCS K TOMY, YTO onucbiBaeTcs B [Ipoekme npuHyunos u
PyKO8OAAWUX yKa3aHUl o oxpaHe Hacredusi KOpEeHHbIX Hapodos (2000 r.), paspaboTaHHOM
MNMpencenatenem-goknagymMkomM NogkoMmccmm nNo NOOLLPEHUIO U 3aLLMTe npaB YeroBeka
r-xomn Qpukon-NpaH fasc. B nyHkTax 12, 13 1 14 PykoBoaawmx ykasaHun cogepxaTcs
onpegenexHuns.

MyHKT 12 rnacuT: «Hacnegue KopeHHbIX Hapoa4OB HOCUT KOSTNEKTUBHbIN XapakTep U COCTOUT U3
BCEX 0OBbEKTOB, AOCTONPUMEYATENbHbIX MECT U 3HAHWUA, B TOM YMCIE SA3bIKOB, OCHOBHbIE
CBOWCTBA UMK UCMOSb30BaHNE KOTOPLIX NEpeaaeTcs 13 NOKONEHNs B NOKOMNIEHNE U KOTOpbIe
paccMaTpuBaloTCs Kak HepaspbliBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nnbo ero
TeppuTopren TpaanunoHHOIo NpMpoOSoNoNnb3oBaHns. Hacnegue KOpeHHbIX HApPOOOoB TaKkKe
BKMoYaeT 00beKTbl, 4OCTONPUMEYaTeNbHbIE MECTa, 3HaHUS, a Takke nuTepaTypHble unm
XyOO0XECTBEHHbIE NPOU3BEAEHNSI 3TUX HAPOAO0B, KOTOPbIE MOTYT ObiTb CO34aHbl U BHOBb
oGHapyxeHbl B 6yayuiem Ha ocHoBe ux Hacneaua». yHKT 13 rmacut: «Hacnegme KOpeHHbIX
HapOAOB BKITOYAET BCE ABMXKUMbIE KYNbTYPHbIE LLEHHOCTU, KOTOPbIe onpeaeneHbl B
cooTtBeTcTBYOWMX KOHBeHUnAX KOHECKO; Bce Buabl NMTepaTypHbIX MU XyA0XKXECTBEHHbIX
npounsBedeHnin, TakUX Kak My3blka, TaHLbl, NECHW, LLepeMOHUN, CUMBOSbI N 3HAKW,
noBecTBOBaTeNbHbIE N MO3TUYECKNE NPOU3BEAEHUS, a TaKkke BCe (DOPMbI AOKYMEHTUPOBAHNS,
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npuHagnexawime KopeHHbIM Hapo4aMm Ui BbINOMHEHHbIE UMW, BCE BUAbI HAYYHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEOUNLMHCKNX, SKONOTMYECKUX 3HAHWUI U 3HAHWN,
CBsA3aHHbIX ¢ BuopasHoobpa3snem, BKYas MHHOBALMU HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
copTa, NekapcTBeHHble CcpeacTBa U MeaukamMeHTbl 1 BUAbl UCNONb30BaHWsS riopbl U ddayHbl;
HeABWKMMble KyNbTypHblE LIEHHOCTU, TaKMe Kak CBSILLEeHHblE MecTa KynbTypHOro, MpMpoOgHOro u
NCTOPUYECKOrO 3Ha4YeHUS U MecTa 3axopoHeHUny. [MyHKT 14 rnacut: «kaxablin aieMeHT
Hacneansa KopeHHbIX HAapO4OB MMeeT BnagernbLeB, KOTOPbIMU MOTYT SIBMISATLCS HApoL4, B LEroMm,
oTaenbHasi ceMbs UNK KnaH, obbeanHeHne nnun obwmHa, NMBo oTaenbHbIE NUUA, KOTOpble
npownu cneumnansHoe obyvyeHne nnu nHMLMaumio Ans Toro, YTobbl BbICTYNaTb B Ka4ecTBe
Takoro poga xpaHutenen. Bnagenbubl Hacnegusa OOMKHbI ONpeaenaTbCs B COOTBETCTBUN C
06bl4asiMm, 3aKOHaMM 1 NPaKTUKOM CaMMUX KOPEHHbIX HapogoB». B uensx HacToawmx
PykoBogsaLmMX yKazaHUN «KynbTypHOE Hacregme KOpeHHbIX HAapoA4oB» O3HavYaeT Bce 0O6beKThl,
CO3[aHHble, BOMNSIOLLEHHbIE U NPON3BEAEHHbIE Kak B MaTepuanbHON, Tak U B HeMatepuanbHON
dopMe, KOTOPbIE COCTOAT U3 XapaKTEPHbIX ANIEMEHTOB KyNbTYpbl KOPEHHOIO HApPoAa U KOTopble
pa3pabaTbIBalOTCA U COXPaHATCS 3TUM Hapoa4oM NMbOo oTAEeNbHbIMM ero NpeacTaBUTENAMNU,
ecnv NpousBefeHne oTpaxaeT TPaaNLMOHHbIE BbIpaXeHus 3Toro Hapoga B obnactu
nuTepaTypbl, Xy40XKeCTBEHHOro TBOPYECTBA UM Haykn. Takue co3gaHHble, BOMNSOLWEHHbIE U
npou3BedeHHble 06bEeKTbI BKMOYAOT NPakTUKy, BOCNPOU3BEAEHNE, BbIpaXXeHME, a TakkKe
WHCTPYMEHTbI, 06BEKTLI, apTedakTbl, JOCTONpMMeYaTenbHble MecTa U CBA3aHHbIE C HUMM
KynbTYpHble NPOCTPaHCTBA, KOTOPbIE€ NPU3HaHbI KOPEHHBIMWU HAapoA4aMU U OTAEMNbHBIMU NX
npencTtaBMTENSMN Kak YacTb UX KynbTypHOro Hacneausi. OHKM Takke BKNOYaT 3HaHWS,
BO3HMKalOLLME B pe3yrbTaTe UHTENNEKTyanbHOM U MHTYUTUBHOW AeATENBHOCTU B
TPaaMLMOHHOM KOHTEKCTE, B TOM YMCIe HOY-Xay, HaBblkM, MHHOBaLMK, NPaKTUKa U NO3HaHUS,
COCTaBAOLMNE YaCTb CUCTEM TPAAULMNOHHBIX 3HAHWUI, a Takke 3HaHWS, BOMNSTOLLEHHbIE B
TPaAULMOHHBIX YKNadax XXM3HU KOPEHHOro Hapoda unm cogepxaimecs B KogmdmumpoBaHHbIX
cucTemax 3HaHuK, KOTopble NepeaarnTcsa U3 NokorneHus B nokonexHve. KynbTypHoe Hacnegue,
nepegaBaemMoe 13 NoOKONeHMs B NOKONeHMEe, NOCTOSHHO BOCCO34aeTCa KOPEHHbIMWM Hapod4amu B
KayecTBe peakumn Ha M3MEHEHUs, Npoun3oLlewmne B UX cpeae, 1 B3aMMoCBA3M C Npupoaon u
COBCTBEHHOW NCTOPUEN, YTO (POPMUPYET Y HUX OLLyLLIEHME CaMOBbITHOCTU 1
npeemMcTBeHHOCTU®S,

Hocutenb

B topuanyeckom crioBape Bnaka TepMunH «HOCUTENbY» ONpeaensaeTcs Kak «NULo, KoTopoe
ABMSAETCH PUANYECKUM BnaaenbLeM 060pOTHOrO JOKYMEHTA U KOTOPOE MMEET NpaBo
nony4nTb No Hemy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH AN 0603HaYEHUsI BCEX N,
KOTOpble CO34at0T, CNyXXaT UCTOYHUKOM, Pa3BMBAIOT U COXPAHSIOT TPaAULMOHHbIE 3HAHUS B
TPaAMUMOHHOM cpeae U KoHTekcTe. KopeHHble O6GLLMHBI, HapOoAbl U HauuK ABMSATCS
HOCUTENAMW TPAAULMOHHBIX 3HAHWUIA, OAHAKO HE BCE HOCUTENM TPaAULIMOHHbLIX 3HAHWIA
ABNAKTCA «KOPEHHBIMU»54. B 3TOM KOHTEKCTE «TpaAULIMOHHbIE 3HAHUS» 03HAYaloT Kak
TPaAMUMOHHBIE 3HAHUSI B Y3KOM CMbICE, Tak U TpaauLMOHHbIE BbIPaXXEHWUS KYNbTYpbl.

Kak ykasaHo B JOKyMeHTe, o3arnaBneHHOM « CnnCcoK 1 KpaTkoe TEXHNYECKOE NOSICHEHNE
pa3nnyHbIX POpM, B KOTOPbIX MOXHO HaWTU TPAAULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaANUMNOHHbIE 3HAHUS], KaK NpaBuno, CO34atTCH KONNEKTUBHO
n/unn paccMmaTpmBalOTCA Kak NpuHagnexaiime KonmnekTMBHO KOPEHHOW NN MECTHOM OBLLnHE

63 «HopmoTBOpYeCTBO: NpUopuTETHLIE HanpasneHns byayluen HopmoTBopYeckon aestensHoctn. O63op
NpoeKTa NPMHLMMOB U PYKOBOASALLMX YKa3aHWI N0 OXpaHe Hacneanst KOPeHHbIX HapoaoBy, Pabounin JOKYMEHT,
npeacTaBneHHbIi Moso Mokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nioHs 2006 r.

64 Cwm. OtyeT BOUC 0 Muccusx Mo yCTaHOBMEHMIO (DaKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBGCTBEHHOCTHU 1
TpaaMUMOHHBIX 3HaHUI (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasiHUSA HOCUTeNen TpaauLMOHHbIX
3HaHMI B 06N1acTu MHTENNeKTyanbHONn COGCTBEHHOCTMY, CTP. 26.
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WNK rpynnam nuu, B coctaBe Takonm obLwmHbl. [...] HecmoTpsa Ha aTo, OTAENbHbIN YreH OOLWMHBI,
HanpumMep LenuTenb Unu epmep, MOXeT SABMATLCA HOCUTENEM ONpeAeneHHbIX 3HaHNN»®,

KopeHHble 1 MeCTHbIe OOLUUHDI

TepMUH «KOPEHHbBIE N MECTHbIE OBLLMHbBI» SABMSAETCS NPEAMETOM LUMPOKOro 0OCYXAEHUS U
nccnegoBaHns. YHMBepCarnbHOro, CTaH4apTHOro onpeaeneHns TepMUHa «KOPEHHbIE U
MECTHble OOLUHbBI» HEe cyllecTByeT. ITOT TEPMUH Ucnonb3yeTcsa B KoH8eHUU O
buonoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseT, uyto «Kaxgas
HoroBapusatowasica CTOpoHa, HAaCKOIbKO 3TO BO3MOXXHO U LienecoobpasHo:

(j) B COOTBETCTBUM CO CBOMM HaUMOHarbHbIM 3aKOHOAATENbCTBOM 06ecneyunBaeT yBaxeHue,
COXpaHeHne 1 nogaepxaHne 3HaHUN, HOBOBBEAEHNM N NPAKTUKN KOPEHHBIX U MECTHBIX OBLLMH,
OTpaXarLLMX TPAANLMOHHbIA 06pas XXM3HW, KOTOPbIE MMEIOT 3HAaYEHNE ANsi COXPaHEHUS 1
YCTOMYMBOro UCNONb30BaHNst Bruonormyeckoro pasHoobpasumsi, cnocobeTByeT nx 6onee
LLUMPOKOMY NMPUMEHEHMIO C OA00PEHNSA 1 NPU y4aCcTUM HOCUTENEN TakUX 3HAHWU, HOBOBBEOEHWI
M NPaKTUKK, a TaKkke NooLpPsSeT COBMECTHOE NOSIb30BaHNE Ha CNPaBEAIMBOM OCHOBE BbIrO4aMM,
BblTEKAKOLMMM U3 MPUMEHEHUS TaKUX 3HAHWUIA, HOBOBBEAEHMWI W NMPAKTUKK; ...». TOT XKe cambli
TEPMUH Ucnonb3yeTcs B Ha2olckoMm npomokorne peaynupogaHusi 0ocmyrna K 2eHemu4yeckKum
pecypcam U cO8MECMHO20 UCM0Ib308aHUs Ha cripagednueoli U pasHoU OCHO8e 8bi200 om Ux
npumeHeHus1 Kk KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.).

B KoneeHuuu o buonoaudeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OOLMHBI» UCNONb3YeTCHA NPU NPU3HAHUN OOLMH, KOTOPbIE MMEIOT JAaBHIOK CBSA3b C 3eMSIMU U
BOZJaMW, Ha KOTOPbIX OHW MPOXMBAIOT UM KOTOPBLIMU NOMb3YHTCA»%. MecTHble 06LLIMHbI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONTIOrM4YEeCcKoro pamoHa, Ybe CyLecTBOBaHne
MOSTHOCTBIO UMM YaCTUYHO HAMPSMYO 3aBUCUT OT B1Mopa3HOOOpa3ns parioHa 1 TOBApPOB U YCNyr
9KOCUCTEMbI M KOTOpOE B pe3dynbTaTe 3TOM 3aBUCUMOCTU pa3paboTano unu npuobpeno
TPaAULMOHHbIE 3HAHWS, BKItoYasa hepmepoB, pblIoONoOBOB, CKOTOBOAOB, OOMTaTenen Necos U

ap.»°7.

OTOT TepMuH Takke ucnonesyetca B MexdyHapoOHom dozosope [1podosoriscmeeHHOU U
cenbckoxossticmeeHHoU opaaHusauuu (DAO) o eeHemu4yeckux pecypcax pacmeHul s
rpou3sodcmea rpodo8oribcmeusi U 8e0eHUs1 CeslbCKo20 xo3stcmea. [yHKT 1 ctaTbn 5
onpegenser, uto «Kaxaas [orosapmatoiasca CTOpoHa ... B YaCTHOCTU, B HaANexawmx
cnyyasx: ... (d) cogencteyeT coxpaHeHuto in-situ AMKUX OpM KyNbTYPHbIX PacTeHUI U ANKUX
pacTeHui Ans Npon3BoACTBa NPOLAOBOMNBLCTBUSA, B TOM YMCNE B OXPaHAEMbIX parioHax nyTem
noadepXku, cpeam Npoyero, yCUIMm KOPEHHbIX N MECTHbIX OBLLMH...». TepMUH «MEeCTHbIE U
KOpEeHHble 0OLWKHBI» ucnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[Jorosapusatomnecs CTOPOHbI
NPU3HaKT TOT OFPOMHbIV BKNagd, KOTOPbIA BHOCAT U OyayT Bnpeab BHOCUTb B COXPaHEHWE 1
pa3BUTNE FrEHETUYECKNX PECYPCOB PacTEHWU, KOTOPbIE COCTaBNAT OCHOBY 41151 NPOM3BOACTBA
NPOAOBONBLCTBUSA U CENbCKOXO3ANCTBEHHOM NPOAYKLUMM BO BCEM MUPE, MECTHbBIE U KOPEHHbIE
OOLWLMHBI M hepMepbl BCEX PETMOHOB MUPaA...». TEPMUH «MECTHbIE OOLLUHbI» UCNOMb3YeTCs B
nyHkTe 1 ctaten 5: «Kaxgas Jorosapusatowwascs CTopoHa, B YaCTHOCTU, B Hagnexawmx
cny4vasx: (C) okasblBaeT COAENCTBME UIN NOAOEPXKKY YyCUIMAM hepMEPOB N MECTHbIX OBLLIMH,
HanpaBneHHbIM Ha pauMoHanbHOE UCMNOMb30BaHNE N COXPAHEHME B XO3SIMCTBaX UX
pacTUTENbHbIX FEHETUYECKMX PECYPCOB ANs NPON3BOACTBA NPOAOBONLCTBUSA N BEAEHUS
CENbCKOro X03AnCTBaA. .. ».

65 Cnncok 1 KpaTkoe TEXHUYECKOE NOSICHEHME Pa3NUYHbIX (POPM, B KOTOPbLIX MOXXHO HANTW TPaaULMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.
66 MoHATME «MecTHble 0BLWMHBIY, CnpaBoyHas nybnukauus, noarotosneHHas CekpetapmatomM [oCTosIHHOIO

dopyma no Bonpocam KOpeHHbIX HapofoBs Ans CeMmHapa aKCnepToB N0 PasyKPYNHEHWIO 4aHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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B apyrux opnanyeckmx 4OKyMeHTax UCNOoNb3yoTCs ApYrne TePMUHBL: TEPMUH «MECTHasi Unu
TpaguumnoHHas obLunHay ncnonbayetcst B CeakornmyHOCKOM rpomokosie 0b oxpaHe
mpaduuyuUoOHHbIX 3HaHUU U ebipaxeHul ¢hosnbkiopa (2010 r.) AdpprkaHCKoOW permoHanbHOM
opraHu3aumm uHtennekryansHon cobcrseHHocTn (APOUC). TMyHKT 1 cTaTbu 2 onpeaenser,
4YTO «0bWUHa», ecsiu 3mo 10380715ieM KOHMeKCcm, gKrtodaem 8 cebst Mecmsyro unu
mpaduyUOHHYH OBLUUHY>.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmesa o pexxume docmyrna K 2eHemu4yecKkum
pecypcam (1996 r.) TEpPMUH «KOPEHHOE, adpO-aMepPUKaHCKOE UM MECTHOE COOBLLIECTBO»
onpegensieTcs kak «rpynna nogen, Ybu coumanbHble, KynbTypHbIE U SKOHOMUYECKME YCIOBUS
OTIMYAIOT €€ OT APYrnX CEeKTOPOB HaLUMOHarbHOW OOLLUHbI, KOTOpas pernameHTMpyeTcs
MOSTHOCTLIO UMK YaCTMYHO ee COOCTBEHHbIMK 00blbYasMmM Unu Tpagnuumnammn, Nnbo cneumanbHbIM
3aKoHOAAaTEeNbLCTBOM, U KOTOpasi HE3aBMCMMO OT ee NPaBOBOro cTaTyca COXpaHsieT CBOU
COBCTBEHHbIE CoLManbHble, 3KOHOMUYECKME, KYNbTYPHbIE N NOMUTUYECKNE UHCTUTYTbI, MO0 KX
YyacTb».

B ctatbe 7.1l BpemeHHOro 3akoHogatensHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLimHa» onpeaensieTcs Kak «rpynna noaen, BKoYas NOTOMKOB YNIEHOB
o6WwuH Knnomoby, otTnuyatrowasica CBOMMU KynbTYPHbIMW YCITOBUSIMI, KOTOpasi TPaaULMOHHO
OpraHn3oBaHa Ha NPOTSPKEHUN NocneaoBaTeNbHbIX MOKONEHUI U UMEET CBOM COOCTBEHHbIe
o6bl4aun, coxpaHsasa CBOM COLManbHO-3KOHOMUYECKNE NHCTUTYThIY.

MUCKOHHbIe 3HaHuA

NCKOHHBIMWN 3HAHUSIMUK SIBMNSIFOTCSI 3HAHWS, HOCUTENSIMU U NONb30BaTENAMU KOTOPbIX SIBMNSIHOTCS
«KOPEHHbIe» OOLLMHbI, HAPOAbI U HAaLUMKU. B Takol TpakTOBKE «MCKOHHbIE 3HAHUSI» O3HAYalT
TPaAMUMOHHBIE 3HAHWUSI KOPEHHbIX HApoAoB. TakMm 06pa3oM, NCKOHHbIE 3HAHWS BXOAAT B
KaTeropuio TPaAMLMNOHHBIX 3HAHMI, NPY 3TOM TPAAMLMOHHbIE 3HaHWUSI He 0bsI3aTeNnbHO
ABMSAOTCA MCKOHHbIMW. OfHaKo 3TOT TEPMUH TaKkKe MUCMNomnb3yeTcs AN 0603HaYeHUst 3HaHWI,
KOTOpble camu Mo ceGe ABNSATCA «MCKOHHbIMWY. B Takoii TpakTOBKE TEPMUHBI
«TPaOULMOHHBIE 3HAHUSI» U «UCKOHHbBIE 3HAHWA» MOTYT BbICTYNaTh Kak B3avMo3ameHsiemble®e,

KOpeHHble HapoAbl

TepMUH «KOpeHHbIe HapOoabl» SBMNAETCS NPEAMETOM LUMPOKOro 0BCYXAEeHUS U UCCreaoBaHus.
YHuBepcansHoro, CTaHAapTHOrO onpeAeneHns 3Toro TepMnHa He CyLLecTByerT.

Heknapayus OpzaHusayuu ObbeduHeHHbIX Hayul o npagax KopeHHbIx Hapodos 2007 T.
Npu3HaeT paBHble NpaBa YenoBeka KOPeHHbIX HapoaoB ObiTb CBOGOAHBLIMU OT KyNbTYPHOWN
ANCKPYMUHALMN U CTPEMUTBLCS COAENCTBOBATbL B3AUMHOMY YBaXKEHWUIO Y FAPMOHUYHBLIM
OTHOLLEHUSAM MeXAy KOPEHHbIMW Hapoaamu n rocyaapcteamn. OgHako B HEW OTCYTCTBYeT
onpegeneHne «KOpPeHHbIX HAapPOa0BY.

OnuncaHue NoHATUSA «KopeHHble» B MccnegoBaHum npobnembl ANCKPUMUHALMA B OTHOLLEHWM
KOPEHHOro HaceneHusl, NoAroTOBNEHHOM CrneLmnanbHbIM A0KNaa4MkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcs MHOTMMM KOPEHHLIMU HAapoa4aMu U UX NPeACcTaBUTENbCKUMM
opraHu3auMsiMm B ka4ecTee npuemrieMoro paboyero onpegenenus. B aaHHom MccnegoBaHum
KOPEHHble OBLLMHBI, HAapOAbl U HALUM NOHUMAKTCS Kak «Te, KOTopble, UMes UICTOPUYECKYHD
NPEeMCTBEHHOCTb C 0OLLECTBaMM, KOTOPbIE pa3BUBArCb Ha X TEPPUTOPUSAX A0 nepuoga

68 CM. OT4eT BOUC 0 MUCCHSIX MO YCTaHOBIEHMIO (hAKTOB, KacatoWMXC MHTENNeKTyarnbHOW COGCTBEHHOCTU U

TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI « Hyxxabl 1 YastHusa HocuTenen TpaauLMOHHbIX
3HaHWI B 06NacT MHTENNEeKTyanbHON co6CTBEHHOCTMY, CTp. 23. CM. Takke CnMCOK 1 KpaTKoe TeXHUYecKoe
NOSICHEHUE Pa3nNUYHbIX POPM, B KOTOPbIX MOXHO HaNTW TpaauumoHHble 3HaHus (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHus.
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3aBOEBaHUS U KONOHU3aLMK, CYMTAlOT ce6sl OTNNYHBLIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpbIE
B HacTosILLLee BpeMsi FOCMOACTBYIOT B 3TUX CTpaHax Unmn nx Yactax. OHWM cCOCTaBNsoT B
HacTosiLLiee BPeMs He JOMUHMPYIOLLME CEKTOPbl OOLLLECTBA U NOSHbI PELUMMOCTI COXPaHNATb,
pa3BuBaTb U NepeaaBaTtb OyayLUMM NOKONEHUSIM CBON UCKOHHbIE TEPPUTOPUM U CBOID
3THMYECKYI0 CaMOBbITHOCTb B KAYECTBE OCHOBbI NS MPOAOIMKEHUS CBOErO CYLLECTBOBAHUS KakK
HapoAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMWY.

Cratbs 1 KoHseHumn MOT 0 KOpeHHbIX Hapodax U Hapogax, BeayLmnx nriemeHHomn obpas
XU3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUUs pacnpocTpaHseTcs:

«(a) Ha Hapoabl, BegyLume nnemMeHHon o6pas XM3H1 B HE3aBUCUMbIX CTpaHax,
coumanbHble, KynbTYPHbIE N 3KOHOMUYECKME YCITOBUSA KOTOPBIX OTMYAIOT UX OT APYrnx
rpynn HaunoHanbHOro coobLiecTBa u NOMOXEHME KOTOPbIX PErynmpyeTcsa NOMHOCTLIO NN
YaCTUYHO UX COBCTBEHHLIMM 00bIYaAMM UNKN TPAAULUSMU, UMK creLmanbHbIM
3aKOHO4ATENbCTBOM;

(b) Ha Hapoabl B HE3aBUCUMbIX CTPaHaX, KOTOpPble PacCMaTPUBaKOTCA Kak KOPEHHble
BBMAY TOrO, YTO OHU ABMNAIOTCA NOTOMKAMM TEX, KTO HaCernsn cTpaHy unm
reorpadu4eckyto 06nacTb, HYaCTbo KOTOPOW ABMNAETCA JaHHaa cTpaHa, B Nepuos ee
3aBOEBaHWS UMW KOMOHMU3ALUM UMK B NEPUO YCTaHOBMNEHMS CYLLIECTBYIOLLMX
rocy4apCTBEHHbIX rPaHuL, U KOTOpble, HE3aBUCUMO OT UX NPaBOBOro MOMOXeHWs,
COXPaHAIOT HEKOTOPbIE UMK BCE CBOM COLMarbHble, 9KOHOMUYECKME, KYNbTypHbIE U
NONUTUYECKMNE NHCTUTYTbI» 5O,

B Cnincke cokpaulenunin n rmoccapumn tTepmuHoB lNporpammel OOH no okpyxatowen cpeae
(FOHEI) copepxmnTca crnegytowiee onpeaeneHme «KOpeHHOro Hapoaa/Hapo4oBy:
«YHuMBeEpCcanbHOro, CTaHa4apTHOrO onpeAeneHns 3Toro TepMmHa He cywecTteyeT. OBbl4HO
CUYNTaETCH, YTO STOT TEPMUH BKIHOHAET YNEHOB KyNbTYPHBLIX rPYMn U NX MOTOMKOB, KOTOPbIE
MMEKT UCTOPUYECKYHO MPEEMCTBEHHOCTb WUIK CBSI3b C ONPEAENieHHbIM PETMOHOM MITN YacTAMU
pernoHa, KoTopble HacensT UK paHee Hacensanu 3ToT PErvMoH 40 ero nocneayLlen
KONOHM3auun nnmn 3axeaTta NMbo Hapaay ¢ APYrMMKn KynbTypHLIMU FPyNnamMmn B Xoae
hOpMMPOBaHUS HALMOHANBHOIrO rocy4apcTBa, NMMbo NPOXMBaNM He3aBMCMMO U Bbinn No
GonbLuel YacTu N30NMPOBaHbI OT BIINSIHUS YTBEPXKAAEMOrO HaLMOHaNbHbIM rocy4apcTBOM
PYKOBOACTBA, Y KOTOPbIE B 3TUX YCIOBUSAX COXPaHUIK, NO MEHbLLEN Mepe YaCTUYHO, CBOU
cneunduryeckmne A3biKOBbIE, KyNbTYPHbIE N COLMarnbHble/OpraHn3aLMoHHble 0COBEHHOCTU 1 3a
CYET 3TOr0 COXPaHAT HEKOTOPYH 0O60COBNEHHOCTb OT OKPYKAOLLErO HAaceNeHus n
AOMUHMPYIOLLEN KyNbTypbl HALNOHANbHOMO rocyaapcTBa. TepMuH Takke BKIHOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApoAaMm, U Te, KOTOPbIX ApYrMe rpynmnbl NpU3HaT
TakoBbIMU» 0.

BceMupHbI 6aHK nCnonb3yeT TEPMUH «KOPEHHbIE HAPOAbI» B LUMPOKOM CMbICNe ANs
0603HavYeHNs oTAenNbHbIX rPYNM, KOTOPble B TOW U MHOW CTENEeHW OTBEYaloT crneayoLwmnm
XapakTepucTuKam:

(i) camomaeHTUdUKaUMa B Ka4eCTBE YreHOB 0COBON KOPEHHOW KynbTYPHOW rpynnbl U
NPU3HaHWe oCTanbHbIMWU UX NPUHAAEXHOCTU K 3TON rpynne;

(i)  3aBMCUMOCTbL rpynnbl OT apeana obuTaHnsa ¢ YeTKUMK reorpaduyeckumm
XapakTepuCcTUKaMmn UM UCKOHHOW TepPPUTOPUU B panioHe OCYLLLECTBINEHWSA NPOEKTa, a

69 Cratbsa 1 KonseHuun MOT Ne169 o kopeHHbIX Hapodax 1 Hapodax, BeAyLMX NieMeHHon obpas X13Hu B
He3aBMCUMBbIX CTPaHax.
70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:

http://wedocs.unep.org/handle/20.500.11822/7569.
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TaKkKe OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanioM obuTaHus u
TeppuTopuen;

(iii)  HanMume KynNbTYPHbLIX, 9KOHOMUYECKMX UMM NONUTUYECKUX UHCTUTYTOB, OCHOBAHHbIX
Ha 0bblYasix N OTNNYAIOLLMXCA OT COOTBETCTBYIOLLUX MHCTUTYTOB AOMUHMPYOLLErO
obLyecTBa 1 KynbTypbl; U

(iv) Hanuume cobCTBEHHOrO s3blKa, KOTOPbIN HEPEAKO OTNMYaeTcsa OT OPULMaNbHOro
A3blka JaHHOW CTpaHbl UNK pernoHa’ .

Monntmka MOCP B oTHOWeEHMM paboThbl C KOPEHHBIMU HapoAamu, paspaboTaHHas
MexayHapodHbiM hOHOOM CENbCKOX03ANCTBEHHOrO pa3sutus (MPCP), rmacur, 4To «B
COOTBETCTBMWN C MEXOYyHapOAHOW NPaKTUKON’2 1 B Lensax Hactosiwen nonutmuku, MOCP 6ynet
ncnonb3oBaTtb paboyee onpeneneHne KOpeHHbIX HapoaoB, OCHOBAHHOE Ha CreayoLmX
KpUTEPUAX:

- 6onee paHHee No BpEMEHMW 3aceneHne 1 UCTonb3oBaHWe onpeaeneHHon
TepputTopuu;

- A06POBONbHOE YBEKOBEYMBAHME KYTbTYPHbLIX 0COGEHHOCTEN, KOTOpblE MOTYT
BKINOYATb TaKne acnekTbl, Kak s3blK, coLpanbHasi opraHu3auus, penurus n 4yxoBHble
LIEHHOCTW, PEXMMbI NPON3BOACTBA, 3aKOHbI M MHCTUTYTHI;

- CaMOI/ILI,eHTI/ICbVIKaLl,VIFI, a TakKxXe npusHaHue apyrumMmm rpynnamm mnm
rocygapCrtBeHHbIMU OpraHamMmun B Ka4ecCcTtBe oTAenbLHOM 06LLI,HOCTI/I niogen; n

- OMbIT CYLLLECTBOBAHUS B YCIOBUSIX NopaboLleHnsi, MapruHanusaunm, MMweHus
COGCTBEHHOCTU, M30NALUN UMK AUCKPUMUHALNNY 3,

B paspabotanHou MNporpammont OOH no okpyxatowen cpege (FOHENM) Monutuke B OTHOWEHUN
paboTbl C KOPEHHBbIMM HapoaaMu’* roBOPUTCS O TOM, YTO: «...(a) KOPEHHble Hapoabl, Kak
nNpaBuno, NPOXMBatOT HA MCKOHHOW TEPPUTOPUM C YETKUMM reorpadonuyeckumm
XapakTepucTukamm (MnNn CoOXpaHsaoT 3aBUCUMOCTb OT Hee); (b) Ha cBoern TeppuTopun 06bIYHO
COXPaHAT 0cobble KynbTypHbIE, 3KOHOMUYECKME UNN NONNTUYECKNE MHCTUTYTbI; (C) 0BbIMHO
CTPEMSTCS K COXPAHEHMIO KyNbTYPHbIX, reorpadnyeckmx n MHCTUTYLMOHANbHbLIX 0COGEHHOCTEN,
a He K NosIHOM accuMunaummn B HauMoHanbsHoM obuectse; 1 (d) oTHOCAT cebsi K KOPEHHbIM
Hapogam Wi Hapogam, Be4yLUM NIEMEHHOM 06pas XU3HW».

HecmoTps Ha Hannume OBLLIMX XapaKTepUCTUK, HE CYLLLECTBYET eMHOro 06LLenpu3HaHHOro
onpefeneHns KOPeHHbIX HapoaoB, KOTOPOe OTpasuno Obl Bce pa3Hoobpasne 3TUX HapoaoB.
Kak npaBuno, B ka4ecTBe OCHOBOMOAratoLLEero Kputepus Ans onpeaeneHmst Toro, ABNSTCS N
T€ UMK NHbIE TPYNMbl KOPEHHBIMY N BeAYLUMMU NeMeHHO 0bpas X13HKU, paccMaTpuBaeTcs

m Cwm. OnepaunoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemypHbi 6aHk, 2005 r.; [1KOH XEeHpPUKCEH:
OcHoBHble NpuHumMnbl peanu3aummn KonseHummn MOT Ne 169, 2008 r.
72 [daHHasa cHocka siBnsieTcsa YacTbto onpeaenenusi] KonseHums MexayHapoaHou opraHm3aumm Tpyaa o

KOpEHHbIX HapoJax U Hapoaax, BeAyLunx nnemMeHHon obpas X13Hu B He3aBUCUMbIX cTpaHax, 1989 r. (Ne 169),
Oeknapauns OOH o npaBax kopeHHbIX Hapogos 2007 r., Pykosoaswme npuHumnel FTOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX Hapoaos, 2008 r., MocTosHHbIN dhopym OOH no Bonpocam KOpeHHbIX HAapoaoB (npwu
OkoHoMu4yeckoM u CoupmansHom CoeTe), MexydpexaeHdeckas rpynna nogaepkku no BonpocamM KOPEHHbIX
Hapogos v Nnan gericteun OOH anst BToporo MexxayHapoaHOro AecsaTUneTnst KOPeHHbIX HapodoB Mypa
(cm. npunoxexue ). Te xe kpuTepun ucnonbaytotcs GAO B ee NONMUTUKE B OTHOLLEHUM KOPEHHbIX HAPOZOB U
HapoAoB, BeAyLMX MreMeHHon 0bpas Xn3Hu (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857¢/i1857e00.pdf.

73 MmeeTtca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

74 MmeeTtca Ha: http://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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NX caMOMAEeHTUdMKALMS B KAYECTBE KOPEHHOrO Hapoda Uy Hapoaa, BeayLLero nieMeHHom
06pa3 XM3HUW, Hapsay C TakMMK OPYrMMU XapakTepucTukamMm, Kak si3blk U reorpaduyeckoe
NONOXeHNe N CocpesoToYEHME.

B 3akoHe lNepy Ne 27811 «O BBEOESHUMN pEXMMA OXPaHbl KOMNEKTUBHBLIX 3HAaHWUI KOPEHHbIX
HapoJoB, NOMyYEHHbIX MOCPEACTBOM UCMONb30BaHWA BUONOrMYEeCcKnx pecypcoB» OT 24 nions
2002 r. «kopeHHble Hapoabl» onpeaensalTca Kak «abopureHbl, obnagatoLme npasamu,
KOTOpble CyLLiecTBOBanNu! 4o obpasoBaHUs NepyaHCKOro rocygapcraa, COXpaHSoLLMe CBOO
COBCTBEHHYIO KyNbTypy, 3aHUMAaIOLLME KOHKPETHYIO TEPPUTOPUIO U NpU3HatoLLme cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B AOOPOBOBLHON U30MALUM UNU TE, C KOTOPbIMU He
YCTaHOBJEHbI KOHTAKTbI, @ TaKKe CeNnbCKMe N KOPEeHHbIe OOLWNHbBI. TePMUH KKOPEHHbIE»
OXBaTbIBAET M MOXET ObITb NCMOMb30BaH B KAYECTBE CUHOHMMA CITOB «abopUreHHbIeY,
«TPaAVLMOHHBIE», KATHUYECKMEY, «NPEAKOBbLIEY», KMCKOHHbIE» UKW APYror dopMbl NOAO0OHbIX
CnoBy.

Ewe ogHMM TEpMUHOM SIBNISIETCS TEPMUH «abopureHHble». Okcdopackmii crnoeapb
onpegensieT TepMuH «abopureHHble» kak (1) «[...] 100u, pacmeHus u XUBOMHbIE:
obumarowue unu cywecmsyrowue Ha 3emsie ¢ OpesHelluX 8peMeH; CmMpo20 UCKOHHbIe,
KopeHHbley, (2) «[...] Hacensewue cmpaHy unu 3aHumasuiue ee 0o rpuxoda esporielicKux
KOJIOHUCMO8 U meX, K020 OHU ripusesiu ¢ cobol»; (3) npuHadnexauwue abopuzseHam unu
camMoMy paHHeMy U38eCcmHOMY HacesflieHuo meppumopuu; u (4) «[...] umetowue omHoweHue K
abopuzeHam Ascmparnuu usnu ux sisbikam, 11ubo xapakmepHsle 0715 HUX».

B ctatbe 35 KoHcTutyuumn KaHagbl otmevdaeTcs, YTo «[...] KopeHHbie HapoObi KaHalb!
ekrrodarom uHdelyes, uHyumos u memucog KaHadbr». B 1996 r. KaHagckas Koponesckas
KOMMCCUSA MO KOPEHHbIM HApPOAaM CaMOCTOATENbHO ONpeaenvna CBOK Lenesyto rpynmny
cnegyrowmm obpasoMm: «... op2aHUYecKue noaumuyeckue U KyrnbmypHble obpa3osaHus,
Komophble ucmopu4ecKku 80CX005im K KOPeHHbIM Hapodam CegepHolU AMEPUKU ...».

KopeHHbIMK SiBNSitoTCSt Te 0BLWMHbBI, HAapoabl U HaUMK, KoTopble, 06nagas MCTOpUYECKon
NPEEeMCTBEHHOCTbLIO C 06LLIeCTBaMU, NONYYMBLUUMI PA3BUTUE HA UX TEPPUTOPMUSAX 0
BTOPXXEHMS UIN KOMNOHU3aLMK, CYMTAlOT cebsl OTNMYHBIMU OT APYrUX CEKTOPOB O6LLECTB,
KOTOpble B HACTOSILLIEE BPEMS FTOCMNOACTBYIOT Ha STUX TEPPUTOPUSIX UMM YACTSX STUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLiecTsa u
peLIMTenNbHO HaCTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepeaady oyayLwmm nokoneHnsm nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBbLITHOCTM B KAYeCTBE OCHOBbI ANs AanbHenLwero
CYLLLECTBOBaHUS Kak Hapo40B B COOTBETCTBMU C MX COBCTBEHHbLIM KYNbTYPHbLIM YKIaaomMm,
coumanbHbIMU UHCTUTYTaMU M NPaBOBbLIMU CUCTEMaMKN®,

HapyweHue npaB

CornacHo topugmnyeckomy crioBapto bnaka HapyLleHveM npae sBnseTcsa AencTeue,
NpensaTcTByoLee peanusauum O4HOMO U3 UCKITIYMTENbHbIX NpaB BNagernbLa npasa
MHTennekTyansHon cobcTBeHHoCcTU. CoBCTBEHHO B cdhepe aBTOPCKOro npaBa U CMEeXHbIX Npas
HapyLleHneM npaB ABNsieTCA AENCTBME, OCYLLECTBIEHHOE B OTHOLLEHUM NPOU3BEaEHNS,
OXpaHseMOro aBTOPCKMM NPaBOM UNn ABMSIIOLLErocs 06 BEKTOM CMEXHbIX Npas, 6e3
paspeLleHns BragenbLla aBTopCKOro npasa unv COOTBETCTBYHOLLUMX CMEXHbIX NMpaB B Cry4vasix,
korga TpebyeTcsa nonyyeHne Takoro paspelleHns. OTBETCTBEHHOCTb 3a HapyLUeHWe npas
MOXEeT CyLLeCTBOBaTb HE TONMbKO HAa OCHOBE MPSIMOWN OTBETCTBEHHOCTY (32 COGCTBEHHO

s Mogkommceust OOH no npegynpexaeHnto AMCKPUMUHALMK U 3aLLMTe MEHbLUMHCTB U ee uccnefoBaHve
npo6nembl ANCKPUMUHALIMM KOPEHHOTO HaceneHus, fokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).
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COBEpLUEHHOE HECAHKLMOHMPOBAHHOE AesiHUE), HO U Ha OCHOBE «OTBETCTBEHHOCTU 33
coaencTeme» UNn «cybecuanapHonm oTBETCTBEHHOCTU» 6,

YcnoBus in-situ

CornacHo ctatbe 2 KoHeeHuuu o buonoaudyeckom pasHoobpasuu (1992 r.), «ycrnosus in-situ»
03HA4alT «YCrNOBUS, B KOTOPbIX CYLLECTBYIOT FreHETUYECKME PECYPChI B paMKax 3KOCUCTEM U
€CTEeCTBEHHbIX MECT 0OUTaHUSA, MPUMEHUTENBHO K OAOMALLUHEHHbBIM UMW KyNbTUBMPYEMbIM
BMOAM — B TOM cpefe, B KOTOPOM OHM NPUOGPENn CBOWM OTNINYMTENBbHbBIE MPU3HAKNY.

HematepuanbHoe KynbTypHOe Hacnegue

CornacHo topugndeckomy cnoeapto brnaka «HematepmanbHbii» 03Ha4YaeT «HE NMEHOLLNNA
dmsmyeckon hopMel». B NPOTUBOMNONOXKHOCTE EMY CIOBO «MaTepuanbHbli» onpeaensderca
KaK «MmetoLmi unm obnagatowmnin omsmdeckorn opmon; MoryLimi ObiTb OCsi3aeMbIM U
BMAMMbIM; PasfiMinMbIi Ha OLLYMbY.

«HematepunanbHoe KynbTypHOe Hacneame» onpeaeneHo B KoHeeHyuu 06 oxpaHe
HemamepuasibH0o20 KyribmypHo20 Hacnedus (2003 r.) Opranmsaumm O6beanHeHHbIX Hauum no
Bonpocam obpasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «obblb4an, dopmbl NpeacTaBneHns
N BblpaXXEHWs1, 3HAHMSA N HaBbIKW, — @ TaKKe CBA3aHHbIE C HUMWU MHCTPYMEHTLI, NpeaMeThl,
apTedakTbl 1 KynbTypHble NPOCTPAHCTBA, — NPU3HAHHbIE coobLLecTBaMu, rpynnamm u, B
HEKOTOpPbIX CRy4Yasix, OTAENbHbIMWU NLAMWN B KAYECTBE YacTu UX KyNbTYPHOro Hacneaus.
Takoe HemaTepumanbHOe KynbTypHOE Hacneaune, nepegaBaemMoe OT NMOKONEHUS K MOKONEHUIO,
NMOCTOSIHHO BOCCO3A4aeTcsi coobLecTBaMmm 1 rpynnamm B 3aBUCUMOCTM OT OKpYXKatoLen nx
cpefbl, X B3auMOAENCTBUA C NPUPOLON U UX NCTOPUN U DOPMUPYET Y HUX YYBCTBO
CcaMobbITHOCTU N NPEEMCTBEHHOCTU, COOAENCTBYS TEM CaMbIM YBaXXEHWUIO KYNbTYPHOIO
pa3Hoobpa3usa n TBopyecTBy YenoBeka. [ns uenen HacTodwwen KoHBEHUMN NpUHMaAETCS BO
BHMMaHue TONbKO TO HEMaTepuanbHOe KynbTypHOE Hacneame, KoTopoe CorfiacyeTcs C
CYyLLIECTBYOLMMM MEXAYHAPOAHO-NPaBOBbIMM akTaMu Mo npasam Yenoseka n TpeboBaHnsiMu
B3aMMHOrO yBaXkeHMs Mexay coobLiecTBamu, rpynnaMmm U oT4enbHbIMY NMLaMu, a Takke
YCTONYNBOrO PasBuUTUS».

KoHBeHUMA rnacut Takke, YTo «HemMaTepuarnbHOe KyNbTypHOE Hacneane» npossnseTcs, B
4YaCcTHOCTW, B crieaytowmx obnactax: (a) yCcTHble Tpaanumm n opMbl BblipaXKeHWs!, BKoYas
A3blK B KAYECTBE HOCUTENSA HEMATEpUanbHOro KynbTypHOro Hacnegus; (b) ncnonHurensckue
nckycctBa; (c) obblvan, obpsabl, npasgHecTBa; (d) 3HaHUA 1 0bblbaun, OTHOCALLMECS K
npvpoae 1 BCENEHHOW; (€) TpaanUuMOHHbIe pemecna.

LUenoctHocTb

lMpaBo Ha LenoCTHOCTb — 3TO NPaBO Ha NPeaoTBpPaLLEHNE HECAHKLIMOHMPOBAaHHbIX NepeaenokK un
n3meHeHui npoussedeHnsa’’. Mocne nepecmoTpa B 1949 r. Ha KoHdepeHuumn B Bptoccene
bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U Xy00xXecmeeHHbIX rpousdsedeHud (1971 r.)
B TEKCT cTaTby 6bis Obina gobasneHa popmynmnpoBka o 3anpeTe NpovMx NocaraTenbCcTB Ha
yKkasaHHOe Npoun3BeaeHne, KoTopble HaHeCyT yuwepb YecTn unu penyTtawumm aBTopa.

PykoBopgsiLie NpMHUUNbI B 06NacTU MHTENNeKTyanbHOW CO6CTBEHHOCTU NO JOCTYyNYy U
COBMECTHOMY NMOJIb30BaHWIO Bbirogamu

76 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0651aCTi aBTOPCKOrO npaea Y CMEXHbIX NpaB U
"moccapwuii TEpMUHOB NO aBTOPCKOMY MpaBy U CMEXHbIM npaBamy, cTp. 293.
m Cwm. Cam PuketcoH n IxeriH C. TuH30ypr, MexxdyHapoOHOe asmopCKoe rpaso U CMEXHbIE rpasa — 8 pamMKax

u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I, cTp. 602.
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HaunHas ¢ nepson ceccun, MKI'P nopgaepxusan paboTy, HanpaBreHHyo Ha pa3paboTKy
pykoBosaLwmx npuHumnos BONC B obnactu nHTennektyanbHom COGCTBEHHOCTM MO AOCTYNy U
COBMECTHOMY MCMNOMb30BaHUIO Bbirod. bbino npeanoxeHo, Ytobbl 3TN pykoBoAALLME NPUHLIAMBI
ObINN OCHOBaHbI Ha CcMCTEMATMYECKOM 0630pe AEeNCTBYIOLNX N TUMNOBbLIX KOHTPAKTHbIX
cornaweHunn B gopme 6a3sbl gaHHbix BOUC, cogepkaluen cornaweHnsa B obnactu
BropasHoobpasus, CBsi3aHHbIE C OCTYNOM U COBMECTHbLIM UCMOMb30BaHNeM Bbirog’s.

MepBbii NPoeKT’® BbIN NOArOTOBMIEH C Y4ETOM OnepaTUBHbLIX NPUHLUMNOB, onpeaeneHHbix MKIP
AN pa3paboTKy TakX PYKOBOAALLMX NPUHLMNOBEY. DTOT NpoeKT Obin No3e 06HOBMEH C
y4yeToMm Liener ceMHaguaTon ceccumn MKIP8L,

Llenb pykoBogsLLMX NPUHLMMNOB B 06/1aCTN MHTENNEeKTyarnbHON cCOBCTBEHHOCTH A4S AocTyna u
COBMECTHOrO Nosib30BaHMsA BbiIro4aMuy 3akitoyaeTcsi B 0kasaHUM NOMOLLM NpoBaigepam v
nony4yaTensm reHeTUYECKNX PeCcypCcoB, B npoLecce obcyxaeHns, pa3paboTkv U NOArOTOBKM
MPOEKTOB 3/1EMEHTOB B3aMMOCOr1IaCoBaHHbIX YCINOBWUIA NS OCTYyNa K reHeTUYECKMM pecypcam
M COBMECTHOrO Nosib3oBaHus Bbirogamu. OHW MNMCTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMU MOTYT CTONKHYTLCSA MpoBaiaepbl 1 nonyyYateny npy o6CyXaeHnn cornatleHms,
KOHTpaKTa Unu nuueHsnn. PasHoobpasne HaunoHanbHOro 3akoHoAaTenbCTBa U NPakTUYeCcKmX
MHTEpPEeCcoB NpoBaaepoB 1 NnornyvaTenen MoXeT NPMBECTU K LUMPOKOMY AnanasoHy
BO3MOXHOCTEW BblGopa Npu 06Cy>KAEHUN 1 NOATOTOBKE NPOEKTa pearibHbIX NMOMOXEHWA.
MoaToMy pykoBoAsILLME NPUHLMMNBI MOTYT OKasaTb NOAAEPXKKY NpoBaraepam v nonyyatensm B
obecrneyeHMn paBHONPaBHOIO 4OCTYMa 1 COBMECTHOMO NOMb30BaHNA BbIro4aMu Ha
B3aVMMOCOIIacoBaHHbIX YCMOBUSIX, HO HE NMpeaycMaTpuBaTtb O4HY MoAaerb UM Habop
BapVaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOASALLMX MPUHLMNAX HE JOSHKHO UCTOSKOBLIBATLCS Kak
3aTparvBaroLlee CyBepeHHbIe NpaBa rocy4apCTB Ha UX NPUPOAHbIE PECYpPChl, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCMNOBUS U NOMOXEHUS AN OCTYNna U COBMECTHOrO MNofb30BaHusA
Bbirogamu. PykoBoasiine npuHUmnbl AOMKHbI ObiTb TONbKO 40GPOBONBHBIMU 1
nnnocTpaTnBHbIMU. OHW He NpefHa3HayYeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MEXOYyHapOOHOro, PErMoHanbHOro U HaluMoHanbHOro 3akoHogaTenbcTea?,

TpaanLMOHHbIE 3HAHUS YacTo CBSI3aHbl C FeHETUYECKUMW pecypcamMm, U 3TO MOXeT AaTb
LIeHHOe NpeacTaBneHne 0 TOM, Kak FeHeTUYECKME PECYPChI MOXHO COXPaHUTb, NoaaepXkatb U1
Mcnonb3oBaTth Ha Graro YenoseyecTa®®. PykoBogsime NpuHUUNLI TakKe pacnpoCcTpaHsATCS
Ha TPaAULMOHHbIE 3HAHWS, CBA3aHHbIE C FTEHETUYECKMU pecypcamm®?,

MexayHapoaHasa naTteHTHas knaccudgumkauusa (MIMK)

MexayHapoaHas nateHTHaa knaccuduvkauna (MINK) onpegensieTca Kak «nepapxmyeckast
cucTema, B KOTOPOW BCA TEXHMKA B LLENIOM nogpasaeneHa Ha psag pasaernos, Knaccos,
nogknaccos u rpynn. Knaccudukauma siBnsieTca He3aBUCUMbIM OT S3blka MHCTPYMEHTOM,
He3aMeHUMbIM Npu NpoBeeHUN NMOUCKa NaTEHTHLIX JOKYMEHTOB Ha onpeaesieHue U3BecTHOro
YPOBHS! TEXHUKUN B KOHKPETHOMN TEXHUYECKON 06nactu»®.

8 CM. gokymeHT WIPO/GRTKF/IC/2/3, nyHKT 133.

79 Cwm. gokymeHT WIPO/GRTKF/IC/7/9 (T'eHeTnyeckne pecypcbl: [1poekT pykoBOASLMX NPUHLUMMNOB B
OTHOLLEHMM OCTyNa 1 CnpaBeaIMBOro COBMECTHOIO MOMb30BaHUs Bbirogamu).

80 Cwm. onepaTuBHble npuHUMnbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, cTp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (FeHeTu4eckue pecypcbl: MpoeKT pykoBOASALLMX NPUHLMIMOB B
o6nacTu UHTeNNeKTyanbLHOM COGCTBEHHOCTM B OTHOLLEHUM JOCTYNa 1 CNpaBeAIMBOro COBMECTHOIO
Nonb30BaHWs Bbirogamun: OBHOBIEHHbIV BapuaHT).

82 Tam xe.

83 Tam xe, cTp. 4 NpuUnoxeHus.

84 CM. gokymeHT WIPO/GRTKF/IC/17/INF/12.

85 occapuit BOUC Ha noptane PATENTSCOPE.
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MK 6bina yupexageHa Cmpacbypackum coanaweHuem o MexxdyHapoOHOU nameHmMHoU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmatpumBaeT, 4To «Knaccudukaums BroyaeT:
(i) TekcT, paspaboTaHHbIN COrnacHoO NonoXxeHnssiM EBponenckon KOHBEHLMN Mo
MexayHapogHon knaccudmkaumm naTeHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMom Hxe «EBponerickasi KOHBEHLMNS» ), KOTOPbIA BCTYNUIT B CUNY U Obin onybnunkoeaH
"eHepanbHbiM cekpeTapeM EBponerickoro Coeta 1 ceHTsbpsa 1968 r.; (i) nameHeHus,
KOTOpble BCTYMUNKU B CUIY COrfacHo ctaTtbe 2(2) EBponenckon KOHBEHLMM A0 BCTYNSEHUS B
cuny Hactoswero CornaweHnus; (iii) n3MeHeHus1, BHeCEeHHble BNOCNeACTBMM B COOTBETCTBUN
CO CTaTbewn 5, KOTOpble BCTYNAT B CUIY COrMacHO NOSIOKEHUSM CTaTby 6».

Me)K.,quapop,Hblﬁ AOroBop O pacTuUTelNbHbIX reHeTU4eCKUX pecypcax ansa npon3BoactBa
npoAaoBONILCTBUA N BeAeHUA CeribCKoro X03ANCTBA

MexxayHapoaHbIN OroBOP O pacTUTENbHbIX FTEHETUYECKMX pecypcax Ansi NpomM3BoACTBa
NpoaoBONbLCTBUA N BeaeHus cenbckoro xosanctaea (MAMPTCX) 6bin npuHAT TpyuauaTb Nepeomn
ceccuen MpoaoBonbCTBEHHOM U CENbCKOXO3ANCTBEHHON opraHn3aunen ObbeamHeHHbIX Hauui
3 Hos16psa 2001 r. u BcTynun B cuny B 2004 r. Llenbio goroBopa asnatoTcs: (1) npuaHaHve
OrPOMHOrO BKNaga, KOTopbl BHOCAT oepMepbl B NOBbILLEHNE pa3HO0bpasns KynbTyp,
KOTOPbIMW NUTAOTCA NIOAM BO BCeM Mupe; (2) cozgaHue rnobanbHOn CUCTEMbI A
obecne4veHunsa goctyna epMepoB, CENEKLUMOHEPOB M YYEHbIX K pAaCTUTENbHbIM FrEeHETUYECKNM
maTepuanam; u (3) obecneveHne pacnpegeneHns Bolrog, nony4aemMblx peumnmeHTamm ot
MCNONMb30BaHUS PacTUTENbHbIX FeHeTUYEeCKMX MaTepuanos®e,

MN3obpeTaTenbCKkni ypoBeHb

N3ob6peTaTenbCckmi ypoBeHb (Takke onpeaensemMblil Kak «KHeOYEBUOHOCTbY ) ABNAETCS OQHUM
N3 KpUTEPMEB NATEHTOCNOCOBHOCTN, CBA3AHHBLIN C BONPOCOM O TOM, ObI1o Nin n3obpeteHue
o4YeBMAHbIM Ans nuua, obnaaarLwero o6biYHbIMK 3HaHUSIMU B AaHHOW obnacTu®’.

B cooTtBeTcTBUM co cTaThen 33 PCT 3asaBneHHoe nsobpeteHne cyntTaeTcs COOTBETCTBYHOLLNM
n3obpeTtaTenbCKOMY YPOBHIO «ECIM OHO, MPUHUMAas BO BHUMaHWE NPeaLecTBYOLLNA YPOBEHb
TEXHWKK, KaK OH onpegeneH VIHCTpyKumnen, Ha yCTaHOBIEHHYO COOTBETCTBYIOLLYIO AaTy He
ABNSAETCH O4EeBUAHLIM AN1S CneunannucToB B JaHHOW 0Bnactuy.

B ctatbe 56 Egponetickolti nameHmHou koHeeHuuu v Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenennsa. B Pasgene 35 U.S.C. 103 ncnonb3yeTcsa aKBMBaNEHTHbIN TEPMUH
«HEOYEBUAHbIN 00BbEKT»%8,

JInLleH3MOHHbIe cornawleHust

JNLEH3MOHHbIE cormnalleHnst onNpeaensaTcsa Kak cornalleHus, npeaycmaTtpusatoLme
onpeneneHHoe paspeLleHHoe UCTMoNb30BaHNe MaTepurarnos Uy Npas, KOTOPbIE YNONTHOMOYEH
npenocTaBnsATe NpoBakaep, HanpuMep, CornalleHust O NMMLEH3MPOBAHNM UCTOSb30BaHNS
reHeTUYECKMX PECYPCOB B KAYECTBE HAYYHO-UCCIe0BaTENbCKUX CPEACTB, UMK O
NULIEH3VPOBaHUM NCMOSb30BAHNSA B3aVMOCBSA3aHHbIX TPAAMLMOHHBIX 3HAHWI UK ApYrMX NpaB
WHTENNEeKTyarnbHol co6cTBEHHOCTN,

86 Cratbs 1 MOPMCX.

87 CnpaBoyHuk BOUC no nHTennektyanbHo cobcTBeHHOCTU, nybnunkauna BONC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 CM. gokymeHT WIPO/GRTKF/IC/17/INF/12.
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OrpaHunyeHus

CornacHo 1opuanyeckomy criosapto briaka, «orpaHmyeHe» o3HavaeT akT yCTaHOBMEeHUs
OrpaHVMYeHunii; Ka4yecTBO, COCTOSIHWE UM YCIIOBME OrPaHNYEHUs], OrpaHNYUTENBHYIO MEPY.
CroBO «OrpaHN4eHus», UCMosib3yeMoe Hapsiay CO CITOBOM «UCKITHOYEHWUSI», O3HAYaeT
«rpaHuubl» unu «npegenbi»®. [ns coxpaHeHus Hagnexallero 6anaHca MHTepecoB
npaBooGnaaaTenen 1 nNonb3oBaTesien oxpaHsieMbIX NPOM3BEAEHNI 3aKOHbI B 06racTu
aBTOPCKOro npasBa MOryT npedycMaTpuBaTh ONpeaerieHHble OrpaHUYeHNs UMYLLIECTBEHHbIX
npaB — criyyau, B KOTOPbIX OXpaHsieMble NPOM3BeAeHUs MOTyT UCNoNb3oBaThCs 6e3
paspeLueHns NpaBoobnagaTens U Npy ycrnoBmm BbINNaTel KOMMNEHcauum unm 6es aToro
ycnosusi®L,

B bepHckol KoHseHyuu 06 oxpaHe nniumepamypHbIX U XyO0KXeCmMBEHHbIX npou3gedeHul
(1971 r.) copepxxatcst yCnoBusi, B COOTBETCTBMM C KOTOPbIMM NMpaBa aBTOPOB MOTYT ObITb
OrpaHunyeHbl, B CBA3M C YEM MOXET ObITb paspeLleHo cBo6oaHOE NCNOb30BaHne
npouseefeHnin®?. [Ina onpeneneHns ycrnoBuii, B COOTBETCTBMN C KOTOPLIMU MOXET ObiTb
BBEOEHO orpaHuyeHune, paspaboTaHa TpexcTyneH4yaTtas nposepka®. 3Tta npoBepka Takxke
npegycmoTpeHa B ctatbe 13 CoanaweHusi BcemupHol mopeaoesotli opeaHusayuu (BTO) o
mopa0o8bIM acriekmam ripae uHmesnnekmyarbHol cobecmeeHHocmu (1994 r.) (CornaweHmne
TPUMC), ctatbe 10 Jozosopa BOUC no asmopckomy ripasy (DAIT) B kauecTBe NpoOBEPKM ANS
NCKIMIOYEHUI N OrpaHNUYEHNN BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npaea.

B ctatbe 16 [Jozosopa BOUC ro ucriosiHeHUsM u ghoHoepammam (QN®P) ata npoBepka
pacnpocTpaHAeTCs Ha NpaBa UCMONHUTENEN U NpomsBoauTenen dhoHorpamm, KoTopble
OXBaTbIBaET AaHHbI gorosop®.

CornaweHus o nepegayve matepuana

CornaweHus o nepegaye matepuana NnpeactaBnstoT cobor cornalleHus, UCnonb3yemble B
KOMMEPYECKUX U aKkaAeMNYeCKX NapTHEPCKUX HAayYHbIX MCCNeaOBaHUAX, BKITHOYAOLLMX
nepegayvy 6uonornyecknx MaTepmnanos, Takmx, Kak 3apoAbllieBas nNnasMma, MMKPOOpraHm3mbl 1
KNeTOuYHbIe KyNnbTypbl C Lienbio obMeHa maTepranaMmm Mexay nposangepom u nonyvyatenem u
onpeaeneHne ycnoBui 4OCTyna K rocy4apCTBEHHbLIM KOSEKLMSM 3apOAbILLIEBOW MNa3Mbl,
CEeMEeHHbIM POHAaM UNW reHeTUYeckuM pecypcam in situ®>. BOUC paspaboTtana 6a3y gaHHbIX
cornaweHu B obnactn 6nopasHoobpasnsi, UMEILLMX OTHOLLEHME K JOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrof, COAEPKALLMX KOHTPAKTHbIE MNOMOXEHUS, Kacatowmnecs nepegadum n
MCNONb30BaHUs reHeTn4Yeckmx pecypcoB®. MpoaoBonNbCTBEHHANA U CENbCKOXO3ANCTBEHHAS
opraHunzaumsa (PAO) paspabotana un npuHsana B 2006 r. CtaHgapTHOe cornalueHne o nepegade
maTtepuana (CCIIM), Heobxoagnumoe anga peanusauun MexayHapogHoro 4orosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Ansi NPou3BOACTBA NPOLOBONbCTBUS U BEAEHUS
cenbckoro xo3snctaa (2001 r.)%. B npunoxeHum | Kk BOHHCKUM pyKO80OSWUM NMpuHyUnam no
obecneyeHuro docmyna K 2eHeMU4YeCKUM pecypcaM U CO8MECMHO20 UCIOJIb308aHUs Ha
cripaeedsiugol u pasHol OCHoge 8b1200 OM UX MPUMEHEeHUs1 COLEepXaTCsi ANeMeHTbl ANd
BKITOYEHMS B COrnalleHnst 0 nepegadye matepmanos.

9 WMccnepoBaHue «MckntoveHns U orpaHNYeHnst B aBTOPCKOM MpaBe M CMEXHbIX MpaBax», NoAroToBNeHo
MNbepom CupuHennn, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

a1 Pa3nen Beb-cannta BONC, nocBsiLLEHHbIN aBTOPCKOMY NpaBy M CMEXHbIM NpaBaMm:
http://www.wipo.int/copyright/en/limitations/index.html.

92 MyxkT 1 cTatsbu 10.

93 MyHKT 2 cTaTby 9.

94 My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0651acTii aBTOPCKOro npaBa M CMEXHbIX MpaB 1

"moccapwuii TepMMHOB MO aBTOPCKOMY MpaBy U CMEeXHbIM npaBam», BOUC, cTp. 313.
95 CM. gokymeHT WIPO/GRTKF/IC/17/INF/12.
96 HoctynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html.
97 [JoctynHo Ha: http://www.fao.org/3/a-be623e.pdf.
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MuHumym gokymeHtauum PCT

B cooteeTcTBMM € Moccapmnem TepmmHoB PCT, MUHUMYM SOKYMEHTAUUN MOXET onpeaensaTbes
KaK «OKYMEHTbI, B KOTOPbIX MeXAYHapOAHbIN MOUCKOBLIN OpraH JOMKEH OCYLLeCTBASATbL NOUCK
COOTBETCTBYIOLLEro NpeALecTBYOLWEro YPOBHS TEXHUKU. 3TO Takke OTHOCUTCS K opraHam
MeXayHapo4HOW npeaBapuTeribHOM 3KCNepPTU3bl ANA Lenen NnpoBeaeHnsa aKkcnepTUabl.
[lokyMmeHTaums BKIOYaET HEKOTOpPbIe ONyOrnnkoBaHHbIE NATEHTHbIE JOKYMEHTbI U HEMATEHTHYIO
nutepaTypy, CoAepXaLlytocst B cnncke, onybnmkosaHHoMm MexayHapogHbim 6t0po. MuHumym
[AOKyMeHTauun nepeyuncneH B npasune 34 NHcTpykumm k PCT»%,

B PykoBoasLmMX NpUHLMNAX AN NPOBEeAEHMS MeXayHapoaHOro novcka no npoueaype PCT
MUHMMYM JOKYMEHTaLUMN A MEeXAYHapOoA4HOro noucka onpeaensercs kak «nogdopka
[LOKYMEHTOB, OpraHM3oBaHHas B cucTteMaTuyeckor oopmMe (Mnm 4OCTyNHas UHbIM
cucTeMaTUyeckum ob6pasom) Ans Luenen npoBeaeHns Noucka B COOTBETCTBUM C OTHOCSLLMMCS K
06beKTy coaep)XaHMeM OOKYMEHTOB, KOTOpble NpeAcTaBnsoT cobou rnaBHbLIM 06pasom
MaTeHTHblE JOKYMEHTbI, JOMONHEHHbIE PAOOM CTaTel U3 NEPUOANYECKUX U3AAHWIA U APYTUX
BWOB HENaTeHTHOW NuTepaTtypbi» .

B deBpane 2003 r. Ha cegbMon ceccun 3aceganna MexagyHapoaHbix opraHoB B pamkax PCT
6bIN0 4OCTUMHYTO COornalleHne B NpuHLMNe 0 TOM, YTO JOKYMEHTaUmMs No TpaauUMOHHbIM
3HaHMAM AorkHa BbITb BKMOYEHa B 4acTb MUHUMYMa AokyMmeHTaumm PCT, oTHocsLwytocs K
HenaTeHTHoun nutepatypel®. Hanpumep, B gokymeHTe «MUHUMYM aokymeHTauumn PCT —
Cnu1cok nepnoanyecknx n3gaHui: nepuoanyeckne n3gaHusl, Ucnorb3yemMble Ans novcka u
akcnepTusbl» NHANNCKUIA XXypHan TPaauLNOHHBIX 3HaHWA 1 Kopenckui XXypHan TpaguumMoHHbIX
3HaHW onpefernexbl Kak HenaTeHTHasa nuTepaTypa.

MeHbLUMHCTBO

CornacHo opuanuyeckomMy crioBapto bnaka TepMnH « MEHbLLMHCTBO» 0603HaYaeT rpynny fud,
KOTOpble HEKOTOPbIM 06pa3oM OTNMYaNTCs OT BOSLLUMHCTBA, B pe3yrbTaTe Yero ¢ HUMK
MHorga obpalyatTcst HeOAMHAKOBO.

MEeHbLUMHCTBOM SIBMAAETCS Ipynmna, B YACIEHHOM OTHOLLEHUW yCTynatoLllas 60MbLUMHCTBY
HaceneHusl rocy4apcTBa M HaXOAAWAACA B HEAOMUHMPYIOLLIEM MONOXEHWUM, YTEHbl KOTOPOIA
o6nagatT STHUYECKUMU, PENTUTMO3HBIMU UMW A3LIKOBLIMU XapaKTEPUCTUKAMW, OTNIUYHBIMU OT
XapaKTEPUCTUK OCTarlbHOrO HaCENeHWs, U KOTOPbIe UCTbITLIBAKOT YYBCTBO CONMAAPHOCTH, AaXe
€CINV OHO He NPOoSIBNAETCH SABHO, HaNpaBfeHHOe Ha COXpPaHeHne NX KynbTypbl, TPaauLMi,
penurum nnu a3bikalol.

B cooTtBeTcTBMM € [eknapauuel o npasax nuy, rnpuHadnexawux K HayuoHanbHbIM Umiu
SMHUYECKUM, Periu2u03HbIM U 13bIKO8bIM MeHbWwUHcmeam (1992 r.), nuua, npuHagnexaiume K
MEHbLUMHCTBAM, UMEIOT MPaBo NoSib30BaTbCs 4OCTOAHUSMUN CBOEN KyrnbTypbl 6€3
BMeLLaTeNbCTBa UM AUCKPUMUHALMM B Kakol Obl To HK Gbino popmel®?. TocynapcTea
OXPaHSAT Ha UX COOTBETCTBYIOLLMX TEPPUTOPUAX CYLLLECTBOBAHME U CAMOBBLITHOCTb

98 HocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M.

99 MyHkT 1X-2.1 PyKoBOASILLMX NPUHLMMNOB A5t NPOBEAEHMS MEXAyHapoAHOro novcka no npoueaype PCT
(nencrByeT ¢ 18 ceHTsI6ps 1998 r.).

100 MuHuMym gokymeHTauum PCT, gokymeHT PCT/MIA/9/4.

101 dpaHyecko Kanoptopwu, 6biBwmnin CneyunansHbii goknagunk OOH, 1979 r., Ha kOoToporo ccbinaetcs OQutep
KyrenbmaHH B pabote «OxpaHa nvu, NpuHagnexalimx K MeHbLUMHCTBAM, U KyNbTYPHOrO pasHoobpasns
KOPEHHbIX HapoaoB» noA pea. A. doH boraanamn n P. Bonbddpym, KOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 237.

102 MyHKT 1 cTaTbu 2 [eknapaumu 0 npasax Nuu, NpUHaanexalnx K HauuoHanbHbIM UM 3THUYECKUM,
PEnMrmo3sHbIM U S3bIKOBLIM MEHBLUMHCTBAM, NPUHATON pe3ontouneit 47/135 NeHepanbHon Accambnen oT
18 pekabps 1992 r.
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HaLMOHAIbHBIX UM 3THUYECKUX, KYNbTYPHbIX, PENTUTMO3HBIX U A3bIKOBbIX MEHBLUVMHCTB 1
NOOLLPSIOT CO34aHne YCrnoBuin Ans pasBUTUA 3TON caMoBbITHOCTUI,

B cootBeTCcTBUN C MexOyHapOoOHbIM Nakmom O epax0aHCKUX U rnoaumuyeckux npasax (1966 r.)
B TeX CTpaHax, rae CyLecTBYIOT 3THUYECKUE, PENUTMO3HbIE U 3bIKOBbIE MEHbBLLMHCTBA, Nulam,
npuHagnexallmMm K TakumM MeHbLUMHCTBaM, He MOXeT BblTb OTKa3aHO B MpaBe COBMECTHO C
APYrMMU YreHamm TOM Xe rpynnbl NONb30BaTbCsl CBOEN KyNbTypOW, MCnoBegoBaThb CBOKO
PENUIMI0 U UCMONHATL ee 06pAabl, a Takke Nosb30BaThCs POAHBLIM S3bIkoM!4,

He3akoHHOe npucBoeHune

B obnacTtu nHtennekryaneHoOM COGCTBEHHOCTU OpMANYECKMIA crioBapb bnaka onpegensiet
«HEe3aKOHHOEe NPUCBOEHUE» KaK «OCHOBaHHbIN Ha obLLeM npaBe AenvKT 3a UCMOMb30BaHNe He
OXpaHAEMOW aBTOPCKNM NpaBoM MHpOpMaUmMM Unn naen, KoTopble opraHnsaums cobupaet n
pacnpocTpaHsaeT aAnsa n3snevyeHns NpmbbInmn ¢ Lenbo HegodpPOCOBECTHOM KOHKYPEHLMMN C 3TOM
opraHusauuen, unu 3a KonMpoBaHWe NPou3BeAEeHUS, aBTOP KOTOPOro eLe He nctpebosan nnm
He Mony4Yunn UCKIIYNTENbHBIX NPaB Ha npounssegeHune. [...] AnemeHTaMmm He3aKOHHOroO
NpUCcBOEHUA aBNAOTCA cneayrowme: (1) ucrew, 4OMKHO ObITb, BNOXW BpEMS, AEHbIN NN
ycunust ansa cbopa nHgopmaumm, (2) oTBETUMK, OOIMKHO BbITb, Nony4ymn nHdopmaumto 6e3
Kaknx-nmbo aHanorndHbix BAoXxeHun, n (3) ucrew, A0OMMKHO ObiTb, MOHEC KOHKYPEHTHbIN yLLepb
BBUAY NOAOOHbBIX AENCTBUIN OTBETUMKAY.

JlenuKkT B CBA3M C HE3AKOHHBIM NPUCBOEHMEM ABMAETCA YaCTbio 3aKoHOA4ATENbCTBA O
He40BGPOCOBECTHON KOHKYPEHLIMM B CUCTEME MPeLeIeHTHOro npaea. TakuM obpasom,
He3aKOHHOe MPUCBOEeHMe BreyeT 3a coboi NPOTMBOMPAaBHOE UMW HEYECTHOE MCMONb3oBaHne
UMK 3aMCTBOBAHUE YY>KO COGCTBEHHOCTH, 1 YacTO UCMOMNb3yeTcs AN 060CHOBaHMS UCKa B
Tex criyyasix, koraa He 6binM HapyLLeHbl NpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET MMETb OTHOLLIEHME K NPOTMBOMNPABHOMY 3aMCTBOBAHUIO UMK
MOLLIEHHNYECKOMY NMPUCBOEHMUIO CPEACTB UMW UMYLLLECTBA, KOTOPbIE BBEPEHBI OAHOMY NULLY, HO
Ha caMoM ene npuHaanexaT Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[lpasogasi cmpykmypa oxpaHbl mpadulyUuoHHbIX 3HaHul 8 LLpu-
JlaHke» (2009 r.) onpegenseT «He3akoHHOEe NPUCBOEHnE» Kak «(i) npnobpeTeHne, NpucBoeHne
NN NCNONb30BaHME TPAAULMOHHBIX 3HAHWUI B HapyLLEHWNE MOSNTOXEHUN 3TOro 3akoHa,

(i) n3BneveHne Bbirogbl N3 NPUOBPETEHMS, MPUCBOEHNS U UCMONb30BaHNS TPALULMOHHBLIX
3HaHW, Korga nuuy, KoTopoe npuobpeTaeT, NnpuceBameBaeT NN UCNOMb3yeT TPaAULMNOHHbIE
3HaHWS, M3BECTHO UITM HEN3BECTHO MO NpUYMHE HEBPEXHOCTU, YTO TPaAMLMOHHbBIE 3HAHUS
ObINn NprMobpeTeHbl, NPUCBOEHbI UM UCMONb30BaHbl NOObIMY HECNpaBeANMBbLIMU CpeaCcTBaMMU,
n (i) opyrue BMAbI KOMMEPYECKON AeATENbHOCTI, MPOTUBOPEYaLL e YeCTHON NPaKTUKe,
KOTOpble NO3BOMNAT U3BMEKATb HECMPABEANMNBYIO BbIrody M3 TPAAULIMOHHBIX 3HaHWUN» 1%,

103 MyHkT 1 cTaten 1 eknapaumu 0 NnpaBax Nuu, NpYHaaneXxalnx K HauuoHanbHbIM Uy 3THAYECKUM,
pPenuMrno3HbIM 1 A3bIKOBbIM MEHBLUMHCTBaM.

104 CraTbs 27 MexayHapOoAHOro nakra o rpakaaHCKMX 1 NONMTUYECKMX NpaBax, MPUHATOrO U OTKPbLITOrO AN
noanmcaHus, patndmkaumm n npucoeamHeHus pesontounen MeHepanbHo Accambnen 2200A (XXI) oT
16 pekabpsi 1966 r., BcTynuBLuero B cuny 23 mapta 1976 r.

105 Pabounin jokymeHT, Bepcus oT 1 siHeapsi 2009 r. «[paBasi CTpykTypa oxpaHbl TpaguLMOHHbIX 3HaHu B LLpu-
JTaHke».
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HenpaBomepHoe ucnonb3osaHue'®

B obnacTtu nateHTOB topuanyeckmii crnoeapb bnaka onpenensiet «HenpaBomMepHoe
NCNonb30BaHME» KaK «MCMOMNb30BaHUE NaTeHTa Unu ¢ Lenbto NpoaneHns encTBums
NCKNIOYMTENBHOIO NpaBa Ha He3anaTeHTOBaHHble TOBaphbl, UMW C LEerbio HapyLleHWs
aHTUTPECTOBCKOro 3akoHoaaTenbcTBa». CrioBapu onpegensoT HenpaBoMepHoe
MCNonb30oBaHMeE Kak HenpaBuIlbHOE, HEBEPHOE UMW HEHaZnexalee ncnonb3oBaHme, nMbo
HenpasunbHOE NpUMeHeHe. HenpaBomMepHOe UCMOMNb30BaHUE MOXET Takke O3HayaTb
HeHaanexatiee unun YypeamepHoe npumeHeHne, nMbo AenCTBUSA, KOTOPbIE U3MEHSAIOT NPUCYLLYIO
Lenb UM Ha3HaYeHne Yero-To.

N3meHeHune

M3meHeHnem sBnsieTca nepeMmeHa B 4eM-nunbo (ropugudeckmii cnoesapb bnaka). 3ToT TEpMnH
SBMNSIETCS CUHOHMMOM nNepenenkn. B ctaTtbe 6bis bepHckol KoHeeHuuu 06 oxpaHe
JiumepamypHbIx U XyOoxXecmeeHHbIX npousgedeHuli (1971 r.) npeaycMoTpeHo, MOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATL BCAKOMY U3BPALLEHUIO, UCKAXKEHWUIO U MHOMY
N3MEHEHMIO NPOM3BEAEHNs, CMOCOOHOMY HaHecTu yuepb vYecTy unu penytaumm aBTopa.

UckaxeHune

CornacHo onpegenennto OKCOpACKOro CrioBapsi aHrMUMNCKOro S3blka TEPMUH «UCKaXKEHNE»
O3Ha4yaeT aKT OTCeYeHMs UNN N3bATUSA YacTn Yero-Nnbo, 0COBEHHO KHUIMMN UMW MHOTO AOKYMEHTA;
N3MEHEHME UNWN YHUUTOXEHME YacTu coaepXXaHUs unu sHaveHunsa. B cooTBeTCcTBUM CO cTaTben
6bis bepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyO0XXeCcm8eHHbIX npouseedeHul
(1971 r.) oxpaHa OT UCKaXXeHUS SBNAETCA OAHUM U3 aTPUBYTOB NMNYHbBIX HEMMYLLLECTBEHHbIX
npas aBTopa.

B3anmHoe yBaxeHune

B npeambyne feknapauuu OOH o npasax kopeHHbIx Hapodoes (2007 r.) B3auMHOE yBaXXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHUN, K KOTOPbIM CrieQyeT CTPEMUTLCA B AyXe
coTpygHunyectBa. CornacHo onpegenexmtio OKcopacKoro CrnoBapst aHrMMCKOro s3bika, CrioBO
«B3aUMHbIN» OTHOCUTCA K ABYM 1 Bonee noasm, NCNbITbIBAKOLWMM APYT K APYry OANHAKOBbLIE
YyBCTBA, MeXAy KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHME OTHOLLEHWS.

B3anmocornacoBaHHble ycnoBusi

Kpome npusHaHus npaBa HauuoHasnbHbIX NpaBUTENbCTB ONpeaensTb YCnoBusa JocTyna K
reHeTM4eCcKMM pecypcam, NyHKT 4 ctatbn 15 KoHeeHyuu o buonozuyeckom pasHoobpasuu
(1992 r.) npegycmaTpumBaEeT, 4TO «4OCTYM, B CNyyae ero npegocraBneHus, obecneymBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCAOBUSX N PEFYNIMPYETCS NONOXEHMUSAMM HAaCTOSALLEN CTaTbh».
WcnonHuTenbHbin cekpeTapb KBP oTmeuaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen

108 HekoTopble generaumm npeanarany 4o6aBuTb TEPMUH «HENPABOMEPHOE UCMONb30BaHNE» B TEKCT
AokymeHTa «OxpaHa TpaauMUMOHHBIX 3HAHWI: NepecMOoTpeHHble Lenu u npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauna NHgoHesuun n generauns Mekcukun. OpHako generauust ABCTpanum oTMeTuna,
4YTO «HEMPaBOMEPHOE UCMNONb30BaHWE» NpeacTaBnseT cobor TEPMUH, UCMONb3yeMbI B KOHTEKCTE
KoHBeHUMM o0 BronormyeckoM pasHoobpasun B pamkax NpoekTa TeKCTa Ans NeperoBOpPoB MeXAyHapOoaHOro
pexuma 4oCTyna U COBMECTHOIO UCMOMb30BaHMS BbIrod OT rEHETUYECKMUX PECYPCOB M CBA3AHHBIX C HUMU
TPAAMUMOHHBIX 3HaHUA. OH GbIN UCNOMNB30BaH NPUMEHUTENBHO K AENCTBMSAM, KOTOpbIE MpoTnBOpeYaT
COrnacoBaHHbIM Ha B3aMHOW OCHOBE YCITOBUSIM, B TO BPEMS KaK TEPMUH «HE3AaKOHHOE MPUCBOEHMEY» NMEET
OTHOLLEHME UMEHHO K NpruobpeTeHnto 6e3 npeasapuTenbHOro o6ocHoBaHHoOro cornacus. OHa npussana K
AanbHenwemMy ob6CyXaeHWI0 BoMpoca 0 3HaYeHWUN 3TUX TEPMUHOB B paMkax 3Toro KomuteTa u B CBSI3u C
WHTENNEKTyanbHON COBCTBEHHOCTbLIO, @ HE AOCTYNOM K TPAAMLUMOHHBLIM 3HAHUSIM, CBSA3AHHBIM C
reHeTUYECKNUMU PECYPCaMM.
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dopmoit perucTpaumnm «B3auMHO COrnacoBaHHbIX ycroBuin» %7, B ctatbsax 41-44 BOHHCKMX
PYKOBOSALLMX NPMHLMNOB NO o6ecneyvyeHUto AOCTyna K reHeTUYeCKMM pecypcam m
COBMECTHOro UCnosib30BaHUA Ha crnpaBeAsiIMBoOM U paBHOW OCHOBE BbIroa OT UX
NPUMEHEeHUs N3MN0XKEHbl HEKOTOPbLIE OCHOBHbIE TpeboBaHNA B OTHOLLEHUN B3aUMHO
COrnacoBaHHbIX YCNOBUMN.

CraTtbsa 18 Hazolicko2o rnpomokona peaynupoeaHusi docmyra K 2eHemudyeckum pecypcam u
COBMECMHO20 UCo/Ib308aHUsI Ha cripasednueoll U pasHoU OCHO8e 8b1200 Om UX MPUMEHEeHUs
Kk KoHeeHuyuu o buonoaudyeckom pasHoobpasuu (2010 r.) cneuunanbHO KacaeTcsi CobnoaeHns
B3aMMOCOrnacoBaHHbIX YCIOBWUA, npegycmaTtpusas, 4To «1. [1pun BbINONHEHMN NONOXEHWN,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) cTaTbh 6 1 B cTaTbe 7, kKaxxgas CTopoHa noowypsieT
MOCTaBLUNKOB 1 NOfb30BaTeNen reHeTU4eCKUX pecypcoB U/Mnu TpaguLMOHHbIX 3HAHWUNA,
CBSA3aHHbIX C reHeTUYEeCKUMUN pecypcamMu, BKNoYas no Mepe HeobxogmMmMocTu BO
B3aMMOCOracoBaHHbIE YCNOBMSA NOMOXeEHMS 06 yperynmpoBaHMm CnopoB, BKOYatoLLmME:

(a) ropucamkumio, B KOTOPYHO OHWU NepegaayT nobor npouecc yperynmpoBaHusi CopoB;

(b) NnpMMeHNMBIN 3aKOH; W/MnK (C) BapuaHTbl anbTEPHATMBHOIO YPErynmpoBaHns CropoBs, Takme
Kak nocpegHnyecTso nnu apbutpax. 2. Kaxagas CtopoHa obecneunBaeT BO3MOXHOCTb
ob6palleHns 3a NOMOLLbIO B pamMKax CBOMX NMPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbBIMU
tOPUCOUKUMOHHBIMU TpeboBaHNSAMN B CryvasiX BO3HUKHOBEHUS CMOPOB, MPOUCTEKaIoLWMX U3
B3aMmocorfacoBaHHbix ycnosun. 3. Kaxpgas CTopoHa NpuHUMAaET B COOTBETCTBYHOLLMX
cny4vasx acpdekTMBHbIE Mepbl Ana: (a) obecneyeHnst 4OCTYNa K NPpaBoOCYAUto; U

(b) ucnonb3oBaHMA MexaHM3MOB AN obecneyeHns B3aMMHOIo NPU3HaHUS U BbINONTHEHUS
peLLUEHNN, BbIHECEHHbLIX MHOCTPAHHbBIM CYyA0M, U apouTpaxHbix peweHnii. 4. KoHdepeHuuns
CtopoH, BeicTynatowlas B kayectse CoewaHna CTopoH HacToswero NpoTokona, npoBoanT
0030p 3hPEKTUBHOCTM HACTOSILLIEN CTaTbM B COOTBETCTBUM CO cTaTben 31 HacTosLIero
lNpoTokonay.

Haroncknih npoToKon perynupoBaHusi A4OCTyrNa K reHeTU4YeCKMM pecypcam u
COBMECTHOIO UCMOJIb30BaHUsA Ha cnpaBeAsIMBON U PpaBHOW OCHOBE BbIro4 OT UX
npumeHeHus K KoHBeHUun o 6uonornyeckom pasHoobpasum (2010 r.)

MpoTokon 661N NpuHAT B okTsi6pe 2010 r. B xoae aecaToro coBellanHnsa KoHdepeHumn CTopoH
(COP 10), npoxoamsLuero B ropoge Haros, AnoHusa. B cootBeTcTBUM CO cTaThen 1 Lenblo
MpoTokona siBnseTca «obecrnevyeHue cO8BMECMHO20 UCMN0b308aHUsI Ha cripagednueou u
pasHoU OCHOo8e 8b1200 OM MNPUMEHEHUSI 2EHEeMUYECKUX PECYPCO8, 8 MOM Yucse rnymem
obecrneyeHus Hadnexauweao docmyna K 2eHemu4yecKuM pecypcam u Hadnexaujel nepedayu
coomeemcmeyruwux mexHooaud, ydumbieasi 8ce rpasa Ha 0aHHbIe Pecypcbl U Ha
mexHosioauu, u nymem Hadnexauiea2o chuHaHcuposaHus, codelicmeys makum obpa3om
COXpaHeHuUro buoio2u4ecKo20 pasHoobpasus u ycmol4yug8oMy UCMOb308aHUK €20
KOMroHeHmMos». [eHepanbHbIn cekpeTapb OpraHnsaumm O6beamHeHHbIx Hauun 6yaoet
Henoautapuem NpoTokona u oTKPoeT ero Ans nognucanns B LIeHTpanbHbIX yupexaeHnsax
OpraHusauumn O6beanHeHHbIx Hauun B Hito-Mopke co 2 despans 2011 r. no 1 despans
2012r.

HeckonbKo cTaTen KOHKPEeTHO KacatoTcsa TpaaMLUMOHHbBIX 3HAHUI, CBA3AHHBIX C FeHETUYECKUMMU
pecypcamu, Takue kak ctatbs 3 (JocTyn K TpagMLUMOHHBIM 3HAHUSAM, CBSA3aHHbBIM C
reHeTm4eckuMmun pecypcamm), ctatbs 12 (TpaguunoOHHbIE 3HAHUS, CBSA3AHHbIE C FEHETUYECKUMMU
pecypcamu) u ctatbsl 16 (BbinonHeHne NONoXeHUn HauNMoHanbHOro 3akoHOA4aTeNbCTBA UM
perynaTuBHbIX TpeboBaHWi, perynupyowmnx 4OCTYN K reHeTUYeCKMM pecypcamM U COBMECTHOE
NCMNONb30BaHWE BbIrof, B OTHOLIEHUM TPAAULMOHHBIX 3HAHWUI, CBA3AHHBLIX C reHeTUYECKUMMU
pecypcamm).

107 CM. nokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Hauwusa

B topmanyeckom crioBape bnaka TEPMUH «HaUuMsa» onpenensieTcs kak bonbLlias rpynna fnwogen,
MMeloLLIMX obLLiee NponcxoxaeHve, A3bIK, TPaaULUM U 06bIYHO COCTaBMSAOLLMNX NOMUTUYECKYIO
eavHuly. TepMuH «rpaxgaHe» ob603HavaeT PU3NYECKMX UMN IOPUANYECKUX NULL, KOTOPbIE
MPOXUBAIOT UNN UMEIOT pearibHOE U AeNCTBYIOLLEE NPOMBbILLIIEHHOE UM KOMMEepPYecKoe
NPeanpusaTAe Ha TOW UMK UHOW TaMOXEHHON TeppuTopuni®, B 3HaYeHne TepMuHa «Hauum»
3anoXeHo npefcTaBrieHve o cooblyectse noaen, chopmmpoBaHHOM Brnarogaps obemy
MPOUCXOXOEHMIO, KyNbType U UCTOPUK, a YacTo 1 bnarogaps obwemy a3biky'®. TepmuH
«KyNbTYpHbIe OGLLMHbI» NPU3BaH BbICTYNaTb B KAYECTBE JOCTATOYHO LUMPOKOrO MOHATUS,
KOTOpPOE BKIOYaEeT rpaxkaaH BCel CTpaHbl, «HaLUuo», B Cry4yasx, Kkorga TpaguuMoHHblIe
BblpaXXeHUsI KyNbTypbl paccMaTpuBalOTCS Kak NpuHaanexalime BCeMy Hapoay onpeeneHHon
CTpaHbl. JTO COYETAETCS C MPAKTUKOW B APYrMX 06NacTsaX NONUTUKA U CIYXXUT OOMNOMTHEHUEM K
Hen'o,

HoBu3Ha

HoBwusHa sBNseTca 0OHUM M3 KpUTEpUEB NaTEHTOCNOCOGHOCTM NpU NPoBeAeHUN NoBo
aKCnepTusbl No cylecTsy. M3obpeTeHne cumTaeTcs HOBbLIM, ECIIN OHO He SIBMAETCA YacTbio
NpeaLecTBYIOLLEro YPoBHSA TEXHUKMIL,

B cooteeTcTBMM co cTaTheln 33 [Jozosopa o nameHmHoul koonepayuu (PCT) HoBM3Ha
onpeaendeTtcs criegyrowmum obpasom: «[alnsa uenen mexagyHapoaHOW NpeaBapuUTENbHON
9KCMNepTU3bl 3asBNEHHOE N300pETEHNE CHUTAETCSA HOBbIM, ECIIN €r0 HE NOPOYUT
npegLwecTByHOLWNIN YPOBEHb TEXHUKK, KaK OH onpefeneH B UHCTpykumm». [pasuno 64.1(a)
WHctpykumm k PCT onpegenseT «npeglwecTBYOLWMIN YPOBEHb TEXHUKMY» KaK «BCE TO, YTO CTano
AOCTYNHbIM Nyb6nuke rae-nnbo B Mmpe NocpeacTBOM MUCbMEHHOIO PackpbITUS (BKoYas
YepTeXu 1 Apyrve UNcTpauun), CHMTaeTcsa NpeaLwecTBYOWUM YPOBHEM TEXHUKN NpU
YCNOBWM, YTO TaKOe pacKpbITUE MMENO MEeCTO A0 COOTBETCTBYIOLLEN AATbI».

B ctatbe 54 Egponelickolti nameHmHoul KoHeeHyuu (EMNK) copgepxutca cnegytowiee
onpeaeneHne HoOBMU3HbI: «M300peTeHne CYMTaeTCsa HOBbIM, ECIIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKMOYaET BCe, YTO CTano obwenocTynHbIM NyTeM NMMCbMEHHOMO
WK YCTHOTO ONMMUCaHus, NCNOMb30BaHMSA Unun niobbiM Apyrm cnocobom 40 AaTbl NOA4aYM 3asBKM
Ha eBpONENCKN NaTeHT».

Pasgen 35 Ceoga 3akoHoB CLLUA 102 [YcnoBus naTteHTOCNoCcoBHOCTU; HOBU3HA] COAEPKUT
cnegyiollee onpegeneHne NoHATUSE HOBM3HbI: «MLIO MMEET NpaBo Ha Nony4YeHne naTeHTa, 3a
UCKITIOMEHUEM cnyyaes, korga (1) 3asasneHHoe nsobpeteHne HbINo 3anaTteHTOBaHO, ONUCaHO B
neyaTHoM nybGnmkauumn, Haxoannock B NyGrIMYHOM MCNOMBL30BaHMN UNK B Nnpogake nunun 6uino
WHbIM 0Bpa3omM JOCTYMHO Ny6rmKke Ao hakTUYeckon AaTbl NO4aYM 3asBKN Ha 3asBEHHOe
n3obpeTeHune; unu (2) sassneHHoe n3odbpeTeHme Obino onmMcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBMM C pa3genom 151, nnu B 3asBKe Ha NaTeHT, ONyGrIMKOBaHHOW MW CHUTAIOLLENCS
ony6nnkoBaHHOW B COOTBETCTBUM C pasaernom 122(b), n B Takom naTeHTe unu Takon 3asiBke Ha
NaTeHT, B 3aBMCMMOCTUN OT 0B6CTOSATENBCTB, HA3BaHO MMSA Apyroro nsobpertaTens, a

108 Hannanb Xepee, «Cornawenne TPUMC. MpoekT n aHanu3». W3a. 3-e, Sweet & Maxwell, cTp. 161.

109 Outep KyrenbmanH, «OxpaHa nuu, npyHaanexawmx K MEHbLUMHCTBAM, U KyNbTYPHOro pa3Hoobpasust
KOPEHHbIX HapoaoB» nof pea. A. doH boraanamn n P. Bonbddpym, KOpnanyeckuin exxerogHuk OOH, Vol. 11,
2007 r., cTp. 235.

110 "moccapwii TEPMUHOB, OTHOCALLMXCS K HEMaTepuanbHOMY KyrbTypHOMY Hacneauvio, pa3paboTaHHbIN
HaumoHanbHom komuccren Hugepnangos no sonpocam KOHECKO, 2002 r. («...Hauuen MoxeT aBnsaTbcs
KynbTypHasi 06LLUHa»), UMTMpyeTCcs B JOKYMeHTe « OxpaHa TpaguLMOHHbIX BblpaXXeHWIA KynbTypbl/BblpaXKeHWUi
donbkropa: nepecMmoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

11 CnpaBo4Hunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp.19.
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dhakTMyeckasn garta nogadm 3asBKu NpeaLecTByeT PakTUYeCcKor aaTe noaayn 3asiBki Ha
3asBneHHoe n3obpeTeHne»t?,

OckopouTenbHbIN

«OckopbuTernbHbINY 03HaYaeT «BbI3blBaIOLLMIN HEYOBOMNLCTBYE, THEB UK 0buay;
NPOTMBOpPEYaLLMIA rocnoACcTBYIOLLEMY NPeACTaBNEHMIO O NPUNNYUAX U Mopanny (IopUan4eckmmn
cnosapb bnaka).

MaTteHT

lMaTeHT onpegenseTcs kak « AOKYMEHT, ONUCLIBaKOLLNA N3006peTeHne, KOTopoe MOXET BbITb
N3roTOBNEHO, MCMONb30BaHO 1 NPOAAHO C paspelleHns Bnagensua nateHta. M3obpeTteHune
npeactaenseT cobon peleHne KOHKPETHOM TEXHMYECKOM 3aga4dn. aTeHTHbI AOKYMEHT
00bI4YHO COAEPXKMT, MO MEHbLLEN Mepe, OAHY hopMyny M3o06peTeHnsl, NOMHbLIN TEKCT ONUCaAHUA
n3obpeTeHnsa n bubnmorpadmryeckyto nHbopmauuio, Takyto Kak nvs 3aasutensi. OxpaHa,
npeaocTaBnsemMas naTeHToOM, orpaHMyeHa BO BpeMeHn (Kkak npasuno, 15-20 net nocne gatbl
nogayun 3asiBkM unu Bblgayn nateHTta). OHa Takke orpaHuyeHa TeppuTopuanbHO
COOTBETCTBYIOLLIEN CTPAHOW uUnu cTpaHamu. [laTeHT — 3To cornalleHne mexay nsobpetatenem
N cTpaHoW. Takoe cornalleHne No3BoNdAeT Brnagenbly He 4oNyCTUTb APYruX nuu K
M3rOTOBMEHMI0, UCMOMNb30BaHMWIO UMK NpoAaxe 3asiBNeHHOro n3obpeTteHna» s,

MyHKT 1 cTaTbn 27 CoanawieHusi o mopao8biM acriekmam rpas UHMmMesiieKkmyarsHouU
cob6cmeeHHocmu (Cornawenune TPUIC) BecemnpHom Toproson opraHusaumm (BTO) rnacur, 4To
«[...] naTeHTbI BblgaOTCA Ha Ntobble N306peTeHns, He3aBNUCUMO OT TOrO, ABMSIKOTCA NN OHU
NPOAYKTOM Mnn cnocobom BO BCeX 06M1acTaX TEXHUKM, NPU YCNOBUK, YTO OHM obnagatoT
HOBMW3HOW, codepXaTt n3obpetaTenbCknii YypoBEHb 1 ABASKOTCS NPOMbILLNIEHHO NPUMEHUMbBIMMN.
[...] naTeHTbI BbIQAKOTCA M NATEHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTH OT
mMecTa nsobpeTteHus, 0bnacTn TEXHUKN, a TaKkKe OT TOro, BBO3ATCS NV NPOAYKTbI UIK
NpoM3BOAATCHA HA MECTE».

CoxpaHeHue

CoxpaHeHune nmeeT ABa OCHOBHbIX 3f1IeMeHTa: BO-NEPBbIX, COXPAHEHME XUBOTO KyJIbTYPHOIO U
coumanbHOro KOHTEKCTa TPAANLMOHHBIX 3HAHWI U BbIPaXXeHU KynbTypbl ANS NOAAEPXKaHMS
TPaaULMOHHOW CUCTEMbI, B pamMKax KOTOPOW NPONCXOANT pas3BuUTHE, Nepedaya U3 NoKoneHus B
MOKOSIEHNE TPaAMLMOHHbBIX 3HAHUIN N BblPaXXEHWI KyTbTypbl U yNpaBneHue 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpaHEHNE TPagULMNOHHBIX 3HAHUA U BbIPXXEHUIN KyNbTypbl B 3addUKCUPOBAHHOM
dopme, HanpuMep, B Criydasx Ux JOKYMeHTMpoBaHus. CoxpaHeHne MoXeT ObiTb HanpaeneHo
Ha OKa3aHve NOMOLLM B BbPKMBAHUM TPAOULMOHHBIX 3HAHWA MW BbIPaXXEHUIN KynbTypbl 115
OyayLMX NOKONEHUIA NCKOHHOM OBLLMHBI 1 obecneveHne nx NpeemMcTBEHHOCTM B paMKax
TPaanLNOHHON UIM YCTAHOBNEHHON 0BbI4YasiMn cucTembl, NMMBO Ha NpefocTaBreHne 4ocTyna K
HUM LLUMPOKOW OBLLEeCTBEHHOCTM (B TOM YMCNE YYEHbIX U UCCreaoBaTenein) B 3HaK NPU3HaHUA NX
3HaYeHUs KaK KOMNNEKTUBHOIO KynbTypHOro Hacneaus yenosedyecteal”,

112 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-l.html#al_d1fbel_19797_b0. Ccbinka genaetcs Ha pa3gen 35 Ceoga 3akoHoB CLUA 151
«Bblgaya nateHTa», goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, u pasgen 35 Ceoga 3akoHoB CLUA 122(b) «KoHdburaeHUmnanbHbIn ctaTyc
3asBOK; NMyOnvKaumsi NaTeHTHLIX 3asiBOK», 4OCTYyNeH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapll-sec122.pdf.

113 occapuit BOUC Ha noptane PATENTSCOPE.

114 0O630op gesTensHOCTU 1 pesynbTaToB paboTbl MexnpaButensctBeHHoro komuTeTta (WIPO/GRTKF/IC/5/12),
NyHKT 37.
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3akoHbl M NporpaMmmbl He U3 0bnacTn NHTennekTyanbHOM COOCTBEHHOCTN, HanpaBneHHbIe Ha
OXpaHy M NOOoLLPEHME XKNBOrO HAcNeansi, MoryT okasaTb 6OmMbLUYO NOMb3y B KAaYecTBe
[AOMNOJSIHEHUSA 3aKOHOB B OTHOLLEHMMN OXPaHbl MHTENNEKTyanbHOW co6cTBEHHOCTW. [pyrue
MeXayHapoAHble NpaBoOBble CUCTEMbI, Takne kak KoHgeHyusi o buonoaudyeckom pasHoobpasuu
(1992 r.) n Opranmnsaunsa O6begMHEHHbIX Haumin no Bonpocam o6pa3oBaHust, Hayku
KynbTypbl (FOHECKO), kacatoTcs acnekTtoB 0XpaHbl, COXpaHEHMS 1 3aLWUTbl TPAAULMOHHbBIX
3HaHWUIA U TPAAMLMOHHBIX BbIPAXXEHWUI KyNbTypbl B UX KOHKPETHOM MONIUTUYECKOM KOHTeKcTe!!®,

MpenBapuTenbHoe ob6ocHoBaHHOe cornacue

B Heckonbknx MexayHapoaHbIX JOKYMEHTaXx, KacatoLmnxcs, B YaCTHOCTU OKpyXXatoLwwen cpeapl,
Hanpumep, B NyHKTE 4 cTaTbh 6 ba3esibCKolU KOHBEHUUU O KOHMPOJIe 3a mpaHcapaHUu4YHoU
riepeeo3skoli oracHblix omxodoe u ux ydaneHuem (1989 r.) n B KoHgseHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.), ynoMMHaeTca unm nogpasymeBaeTcs npaso Unu npuHLUMUN
«npeaBaputenbHoro obocHoBaHHoro cornacusa» (MOC) nnu nHorga «csoboaHoro,
npegeaputenbHoro o6ocHoBaHHoro cornacus» (ClrocC).

B oTHOWeEHMM gocTyna K reHeTM4YecKkMM pecypcam, B NyHkTe 5 ctatbn 15 KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) npegycMaTpmBaeTCsl, UTO OH «PerynmpyeTcs Ha
OCHOBE npefBapuTenbHOro o60cHoBaHHOro cornacusi florosapmeatowen CTOPOHbI,
npegocTaBnsoLen Takne pecypcbl, ecrnv ata CTOpoHa He peLunT nHayey.

B nyHkTe 1 cTtatbu 16 Hazolicko2o npomokosa peayrnuposaHusi docmyria K 2eHemu4eCcKUM
pecypcam u cCo8MecmHo20 UCrosib308aHUs Ha cripagednueol U pasHol OCHoge 8b1200 om UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (2010 r.) npegycMmaTpuBaeTcs, YTO
«Kaxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Criyyal0 Haanexaiime n copasmepHbie
3aKkoHoAaTernbHble, aMUHUCTPATUBHbIE UK NONUTUYECKUE Mepbl Anga obecnedeHns Toro,
YTOObI 4OCTYN K TPAAULUNOHHBIM 3HAHUAM, CBA3AaHHbIM C FEHETUYECKMMN pecypcamun, KoTopble
MCNONb3YKTCH B Npeaenax ee tpucamKummn, ocyLLEeCTBNSANCA B COOTBETCTBUN C
npeaBapuTenbHbIM 060CHOBaHHbBIM Corflacnem unun ¢ ogobpeHnss N Npy y4acTumn KOPEHHbIX U
MECTHbIX 0bLune, n YTobbl ObiNN yCTaHOBMEHLI B3aMMOCOrIaCOBaHHbIE YCIOBUS, Kak
onpeaeneHo B HaUMOHaNbHOM 3aKOHOAATENbLCTBE, PEryNMPYOLLEM OOCTYMN K FreHETUYECKUM
pecypcamM 1 COBMECTHOE UCMONb30BaHWE BbIrOA4, Uv B PEryNATUBHbBIX TpeboBaHUSX Apyrom
CTOpOHBI, rae HaXOA4ATCA TakMe KOPEHHbIE U MECTHbIE OBLLMHbI».

[MepBOHa4anbLHO 3TO NOHATUE BbINO 3aMMCTBOBAHO U3 MEAULIMHCKON STUKM,
npegycMaTpuBaBLLEN MPaABO NaUneHTa NpUHNMaTb pPELLEHNE, NPOBOAUTL NN HE NPOBOAUTL
MeOULMHCKOE NleYeHmne nocre nonyyYyeHns NosiHom nHopMauumn 0 puckax u NpenmyLLecTBax
Takoro KOHKpETHOro neveHusi. Hanpumep, B ctatbe 5 Beceobwel dexknapauyuu 1997 2. o
2eHOMe 4Yesiogeka U rpasax Jyesiogeka npeaycMaTpmBaeTCs, YTO BO BCEX CriyYasx
nccnegoBaHusl, NeYeHUs NN AMarHoCTUKK, OKasbiBaoLWMX BIUSHUE HA FEHOM YerloBeKa,
cnegyeT oueHMBaTb NOTEHLMANbHbIE PUCKM 1 MPEUMYLLECTBA M «NONYYUTb NpeaBapuTenbHoeE,
cBobogHoe n 060CHOBaHHOE cornacmne CoOTBETCTBYOWEro nuuay. B ctatbe 6 Beceobwel
deknapayuu o buoamuke u npasax Jesoseka (2005 r.) OpraHusaumm O6begnHeHHbIX Hauuin
no Bonpocam obpa3soBaHus, Haykn n kynbTypbl (KOHECKO) TpebyeTca nonyyeHne
«npeaBapuTenbHoro, cB0604HOro0 N 060CHOBaAHHOIO Cornacus OT COOTBETCTBYIOLLIErO NMLay,
Korga peyb UOET O «MPEBEHTUBHOM, AMArHOCTUYECKOM U TepaneBTUYECKOM MEANLMHCKOM
BMeLLATENbCTBE» UNN «HAaY4YHOM UCCNEAOBaHUNY.

115 OxpaHa TpaaWLMOHHbIX 3HaHUIA: MPOEKT aHanu3a NpobenoB: NepecMOTPEHHbIN BapuaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), npunoxeHue |, cTp. 6.
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OTOT TEPMMH BbITEKAET U3 peanusauum obLero NnpuHLMNa y4acTust KOPeHHbIX HapOAoB B
MPVHSATUM PeLLEHUA U (hOPMYNMPOBKE, peanvsaumnmy 1 oLeHKe 3aTparnearowmnx ux nporpammie,

MpunaratensHoe «cBOBoAHOE» NCNOMb3YETCS C Lienblo obecneyeHns Toro, YTobbl B xoae
NeperoBopoOB He OCYLLLECTBMANOCH HUKAKOro NPUHYXXAEHUS MU MaHUMYNUPOBaHWS, a CIOBO
«npefBapuTenbHoe» HarnpasneHo Ha NpU3HaHWe BaXKHOW ponu dakTopa BpeMeHMU,
HeobX0AMMOro KOPEHHbLIM Hapodam A NMOSHOro aHanMaa NPeaioXKeHU, U yBaxeHne Toro
dakTa, YTo Ha AOCTMKEHME KOHCeHcyca TpebyeTcst Bpemsi. OHO Takke npeaBocxuLiaeT
BO3MOXXHOCTb TOr0, YTO B pPearnbHOCTU peLleHNsi, 0COBEHHO Te, KOTopble KacatTCs
MacLuTabHbIX MHBECTULMI B 06nacTb pa3BuTUs, NPUHUMAOTCSt KOPEHHBIMU HAapO4aMK 3apaHee.
MoHATNe «0BOCHOBaAHHOIO» COrnacusi oTpaxkaeT pacTyLlee Npu3HaHue Toro, YTo oueHKa
BO34ENCTBUS HA OKpY>KatoLLyo cpeay v obLLeCcTBO SBNsieTCS Heo6XoANMbIM yCroBUEM AN
nto6oro npowecca NneperoBopoB 1 NO3BOSISIET BCEM CTOPOHAM NPUHUMAaTh B3BELLEHHbIE
peLLeHus.

«Cornacue» npegcraenseT coboii npouecc, NocpeacTBOM KOTOPOro BbiAAeTCs paspeLleHme Ha
OCHOBe B3auMHoro fosepusi. O6ocHOBaHHOE cornacue npeanonaraeT NpefocTaBeHne
YeTKUX NMOSICHEHWI, a TaKkKe OaHHbIX O KOHTPaKTe, BO3MOXHbIX BbiroAax, MocneacTBuax U nyTsax
AanbHenLwero Ucnonb3oBaHna. ATOT NPOLECC AOMKEH BblTb NPO3payHbIM, @ (DOPMYITMPOBKN —
MOJTHOCTBIO MOHATHLIMU ANA KOPEeHHbIX HapoaoBst.

MpeAawecTBYOWMUIA YPOBEHb TEXHUKM

MpepwecTByOLWMIA YPOBEHDb TEXHUKM B 0OLLIEM CMbICNE NpeacTaBnsieT cobon Bce 3HaHus,
KOTOpble CyLlecTBOBaNu 4O NO4ayM COOTBETCTBYIOLLEN 3asBKM UNKW AaTbl NpyuoputeTa,
He3aBMCUMO OT TOro, CyLeCTBOBaNu fiv OHU B NUCbMEHHOW hopMe Unn B popme YCTHOro
pacKpbITUSA. B HEKOTOPbIX NPaBOBbIX AOKYMEHTAX CYLLECTBYIOT pasnuymsa Mexay neyatHbiMu
ny6nukaumsiMm, yCTHbIM packpbITUEM M NPeablayLLMM UCNONb30BaHUEM Y MECTOM
MPOMCXOXAEHUS NyGNUKaLUumM unm packpbitnaie,

Onsa uenen PCT onpeneneHne npeallecTBYOLWEro YpoBHS TEXHUKM B npasune 33.1
NHctpykumm k PCT nmeet cnegytoLyro OpMyIMpoBKY: «BCe TO, YTO CTano AOCTYNHO nybnuke
roe-nmbo B Mupe NOCpeacTBOM MUCbMEHHOrO PackpbITUS (BKMOYasa YepTexu n apyrme
WNNICTPaLUN) U YTO MOXET ObITb NONE3HbIM NPU ONpeaeneHnn, ABnsSeTCa N 3asiBfieHHoe
n3obpeTeHne HOBbIM U COOTBETCTBYET NN OHO n300peTaTenbCKOMy YPOBHIO (T.€. ABNAETCA Nn
n3obpeTeHne o4eBMAHBIM UMM HET) NPW YCIOBUN, YTO PacKpbITUE CTano AOCTYMNHbIM 40 AaThbl
MeXayHapoaHOW nogayvm».

B cnyyae c EBponon, B nyHKkTe 2 ctatb 54 Egponetickol nameHmHou KoHeeHyuu (ETK)
Aaetcs onpegeneHne aKBUBaneHTHOro TeEpMMHA «yPOBEHb TEXHMKUY KaK BKITHOYAIOLLEro «BCe,
YTO CcTano obwenoCTyNHbIM NyTEM MMCbMEHHOMO UMM YCTHOrO ONUCaHWUS, UCMOSTb30BaHNA Unu
nobbIM ApyrumM cnocobom A0 AaThbl Nogadun 3asiBK1 Ha €eBPONENCKMIA NaTeHT». B oTHOWeHUN
atoro nonoxeHus EMNK, B Pykogodawux npuHyunax ro rnpo8edeHUro IKCrnepmusbl 8
Esponetickom nameHmHom sedomcmee (ElNB) npegycmaTpmBaeTcs, YTO «crnegyeT NpUHATbL BO
BHMMaHue LWMPOTY 3TOro onpegenexHus. He cywecTByeT Kakmx-rimbo orpaHuyeHuni B
OTHOLLEHUN reorpadmnyeckoro MecTonoMNOXeHWs, NN A3blka Unv opMbl, B KOTOPOR
CooTBeTCTBYOLAs UHOPMaLmMsa cTana JOCTYNHON Nybnuvke; Takke He npedycmaTpuBaeTcs

116 MyHkT 2 ctatbn 32 Oeknapaumn OOH o npaBax KOpeHHbIX HApPOAOB; CM. Takxe PykoBogsLume NpuHUMNbI
Mpynnbl OOH no Bonpocam pasBuTUsi B OTHOLLEHUN KOPEHHbIX HAPOA0B.

117 CtmeeH AnneH n Anekcangpa KcaHtaku, «Pasmbiwnenuns o KonseHunn OOH o npaBax KOPeHHbIX HapoaoB»,
Oxkcpopa v MNoptneHa, OperoH, cTp. 49. CMm. Takke «[1oCTOsiHHBIN hOpYM MO BONpOCam KOPeHHbIX HAapOa4oB
npu 3koHommyeckom 1 CoumnanbHom Coeete OOHy, yeTBepTas ceccust, u «OTYET 0 MEXAYHAPOAHOM
CeMMHape Nno MeToankam B OTHOLLEHUM CBOGOAHOro NpeaBaputenbHoro 060CHOBaAHHOMO cornacust 1
KOpEeHHbIX HapoaoB», E/C.19/2005/3, cTp. 8.

118 CnpaBo4yHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 19.
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CPOK OeNCTBUSI LOKYMEHTa U APYrmx NCTOYHMKOB MHpopmaumn. OgHako CyLecTByrOT
HEKOTOpbIE KOHKPETHbIE UCKtoYeHus (CM. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTBYOLWNA YyPOBEHb TEXHUKN KOCBEHHO
onpegensieTcst NocpeacTBOM KOHLEMNLMM HOBU3HbI, Kak BCE, YTO «3anaTeHTOBaHO, ON1caHo B
neyaTHow nyGnukaumm, Haxogunock B Ny6MYHOM UCMONbL30BaHMM UK B Npogaxe unm 6bino
MHbIM 0Opa3omM JOCTYNMHO Ny6nmke Ao hakTUYecKon AaTthbl Nogaymn 3asBKM Ha 3asBlIEHHOE
n3obpeteHune; nnu (2) sasasneHHoe n3obpeTteHne Obino onncaHo B NateHTe, Bbl4aHHOM B
cooTBeTCTBMU C pasgenom 151, unm B 3asBke Ha NaTEHT, oNyONMKOBaHHON U CYUTALOLLENCS
ony6nukoBaHHOM B COOTBETCTBMM C pasgenom 122(b), n B TakoM naTteHTe unm Takon 3asiBKke Ha
naTeHT, B 3aBUCUMOCTUN OT OBCTOATENBLCTB, HA3BaHO UMS ApYroro nsobperarens, a
dakTnyeckas gata nogaym 3asiBku NpeawecTByeT hakTuyeckon gate nogaym 3asiBKM Ha
3asBneHHoe n3obpeTeHne»t.

B pasgene 29 AnoHCKOro naTeHTHOro 3akoHa «NpeaLecTBYOLWNA YPOBEHb TEXHUKNY
onpeaensdetcs Kak «(i) n3obpeTeHus, KOTopble ObIM MYGNIMYHO N3BECTHBI B ANOHUN UNu B
APYron cTpaHe A0 nodayn 3asiBKu Ha naTeHT: (ii) n3obpeTeHus, KoTopble NyGrnMYHO
MCNONb30BanMcb B ANOHUM UNW ApYyron cTpaHe, A0 No4ayM 3asiBKU Ha NATEHT; U

(iil) n3o0bpeTeHust, koTopble BbINK ONUCaHbI B pacnpoCcTpaHeHHON nyonnkaunm, nnu
n30bpeTeHns, KoTopble cTanu NyGrMYHO AOCTYMHbI C MOMOLLBIO CPEeACTB 3NEKTPOHHOM
KOMMYHMKaLUM B ANOHUM UK B APYroi CTpaHe, A0 Nodayn 3asiBKM Ha naTeHT» 120,

OxpaHa
«OxpaHa» B paboTte KomnteTta npnobpena TeHOEHUMIO K TPAKTOBKE OXpaHbl TPaAULMOHHbIX
3HAHWIN N TPAAMLMOHHBIX BbIPaXXEHUI KyIbTypbl OT HEKOTOPbIX (POPM HECAHKLIMOHNPOBAHHOTO

MCNONMb30BaHUS TPETbUMU CTOpoHaMmu'?t, PaspaboTaHbl 1 NpUMeHsoTCA ABe hOpPMbl OXpaHsbi.

[losumueHasi oxpaHa

Wccnenytotea aBa acnekra No3UTUBHOW OXpaHbl TPAAUUMOHHBIX 3HAHUA U TPaANLNOHHBIX
BbIpaXXeHU KynbTypbl NOCPEACTBOM NpaB MHTENNEKTYyanbHOM COBCTBEHHOCTU, NPUYEM OANH U3
HUX KacaeTca NPensaTCTBOBAHUSA HECAHKLMOHMPOBAHHOMY MCMONb30BaHUIO, a BTOPOWN KacaeTcs
aKTUBHOIO MCMOMb30BaHUSA TPaAMUMOHHbBIX 3HAHUIN N TPAANLMOHHbBIX BblpaXXeHWU KynbTypbl
NCKOHHOW 00LWwmMHON camon. Kpome Toro, npumeHeHme K NO3UTUBHOW OXpaHe TPaauLMOHHbIX
3HaHWIA 1 TPAOULMNOHHBIX BbIP@XXEHUIN KyNbTYpbl NOAX0A0B, HE OCHOBAHHbIX Ha
WHTENNEKTyarnbHOM COBCTBEHHOCTU, MOXET ObITb AOMOSNHNTENBHOM MEPOWN MO UCMOJIL30BAHMIO
npaB MHTENNEeKTyarnbHON COBCTBEHHOCTU N OCYLLECTBAATLCS COBMECTHO C OXPaHOWM
MHTennekTyansHon cobctBeHHoCTM??, Hanprmep, No3uTMBHAA oxpaHa TPaauUMOHHbBIX 3HaHWIA
N TPAAMLMOHHBIX BblPaXXEHWI KyIbTypbl MOXET NPensaTCTBOBaTb MOCTOPOHHMM LM B
NONYyYEHUN 3aKOHHOIrO A40CTyNa K TPagUUMOHHBIM 3HAHUSIM U TPaAULMOHHBIM BblpaXXeHUAM
KynbTypbl UM UCNOMNBb30BAHUM MX OS5 NOSTyYEeHNS KOMMEPYECKOM BbIroAdbl B OTCYTCTBUE
CcrnpaBeaIMBOro COBMECTHOrO MOSIb30BaHUS COOTBETCTBYIOLLMMU NPENMYLLECTBAMWN, OAHAKO
OHa TaKke MOXeT ObITb UCMONb30BaHA HOCUTENSIMU TPAAULMOHHBIX 3HAHUI U TPAAULMOHHbIX

119 Cwm. pasgen 35 Ceopga 3akoHoB CLUA 102; goctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbel_19797_b0. Ccbinka genaetcs Ha pa3gen 35 Ceoga 3akoHoB CLUA 151
«Bblgaya nateHTa», goctyneH Ha https://www.gpo.gov/fdsys/pkg/lUSCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chapl4-sec151.pdf, n pasgen 35 Ceoga 3akoHoB CLUA 122(b) «KoHdburaeHUmnanbHbI ctaTyc
3asBOK; NMyOnvKaumsi NaTeHTHbIX 3assBOK», 4OCTYNeH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chapl1l-sec122.pdf.

120 CM. ANoHCKOro NaTeHTHOro 3akoHa; AOCTyneH Ha: http://www.wipo.int/wipolex/en/details.jsp?id=16061.

121 0O630op gesTensHOCTU 1 pe3ynbTaToB paboTbl MexnpaeutensctBeHHoro kommteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.

122 Tam xe, NyHKTbl 21 1 22.
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BbIpa)XXeHWUIA KyNbTypbl ANA CO34aHNUA COBCTBEHHbIX NPEANPUATUIA HAa OCHOBE UX TPAAULIMOHHBLIX
3HaHWUIA U TPAAULMOHHBIX BbIPaXKEHUA KynbTypbItZ,

SawumHas oxpaHa

TepMuH «3alMTHas oxpaHa» OTHOCUTCS K noabopke cTpaTteruin Ans obecnevyeHns Takoro
NONOXEHNS, YTOObI TPETbU CTOPOHbI HE NOMYyYanu He3aKoHHbIX UM HEOBOCHOBAaHHbIX NPaB
MHTEeNNeKTyanbHol CO6CTBEHHOCTN B OTHOLLEHUM TPaAULMOHHbBIX BbIPaXXeHWI KynbTypbl,
06BEKTOB TPAAMLUMOHHbBIX 3HAHUIA U B3aUMOCBSA3aHHbIX TeHETUYECKMX pecypcoB!?, 3awmuTHasn
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO MU NPU3HAHNIO
HeOencTBUTENbHBIMWU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa30M YXKe CYLLEeCTBYHOLLME
TPaAVLUMOHHBIE 3HAHUSI 3asIBIISIOTCS B KAYECTBE M300pEeTEHMN.

Mpoueanypbl

Mpoueaypbl NnpeacTaBnsalOT cO60M NpaBoBbIe COrnalleHnsl, KOAEKCbl NOBeAEeHNS, PYKOBOASLME
NPVHLMNbI UK YKa3aHWs Ha TO, Kak Noan AOSMKHbI BECTU cebsa B onpeaeneHHbIX
obcroaTenbcTBax. OHM MOryT UCnonb3oBaTbCs ANt pa3paboTkn OBLLMHHBIX HOPM B
OTHOLLEHUWN PacnpOCTPaHEHNSI 3HAHWIA 1 UCMOMNb30BaHNSA UX CTOPOHHUMU NMLaMK, a Takke Ans
COAENCTBUSA N3MEHEHMIO MHEHNS U BbipaboTKe HOBbIX HOpM. Kak npasusio, npoueaypbl HOCAT
rMOKMIN XapaKTep U CO BpEMEHEM MOTYT MeHATbCA. OHM MOTyT MCMNOSb30BaTbLCA Kak CpeacTBo
ANS OOCTUXKEHMA ONpeaeneHHbIX Lenen, KoTopbiX He yaanocb A0CTUYb obpaLleHneM K 4pyrum
obnactam npaea. [lNpouenypsbl, NpeacraBndaowme cobor oduumansHble N HeouumnanbHble
pyKoBoAsLLME NPUHLUMBI B OTHOLLEHUN NOBEAEHUS, MOTYT COAENCTBOBATL BbICTPanBaHMo
OTHOLLEHWI 1 co3aaBaTh BO3MOXHOCTU AN BO3HUKHOBEHWS HOBbIX OTHOLLIEHMIA?,

MocTaBwmKu n nony4yaTtenu reHeTu4eCKnux pecypcoB

MocTaBLMKK 1 NonyYaTeny reHeTUYEeCcKNX PECYpCoB MOryT BKIOYaTb NPaBUTENbCTBEHHbI
cekTop (Hanpumep, NpaBUTENbCTBEHHbIE MUHUCTEPCTBA, NPaBUTENbCTBEHHbIE YYpEXaeHNs
(HauMoHarnbHbIe, perroHanbHbIE UMM MECTHbLIE), BKIHOYash yYpexaeHus, oTBevaoLme 3a
agMUHUCTPaTUBHOE YyNpaBrieHne HauMoHarbHbIMU Napkamu U NPaBUTENbCTBEHHbLIMU 3EMIISIMM);
TOProOBIO UMK OTPACM NPOMbILLINEHHOCTH (Hanpumep, dhapmaueBTuYeckasi, NpoLOBONbLCTBIE U
cenbCcKoe X03ANCTBO, OBOLLEBOACTBO M NPeanpusiTust KOCMeTUYECKOM oTpachiu); Hay4Ho-
nccnegoBaTenbCckue yyupexaeHus (Hanpumep, yHMBepcuTeThbl, 6aHku reHoB, 6oTaHnYeckue
cafbl, MUKPOGHbIE KONMNEKUMMN); XPaHUTENN reHeTUYECKNX PECYPCOB U HOCUTENM
TPaAMUMOHHBIX 3HaHWI (Hanpumep, accoumaummn XUnepoB, KOPEeHHbIE HAapOoabl UMM MECTHbIe
coobLLecTBa, HapoaHble opraHn3aumnn, TpaauuMoHHbIe ddepMepckme coobLLecTBa); U Apyrue
(Hanpumep, BnagenbLbl YaCTHbIX 3eMerb, rPYNMbl MO COXpaHeHWo Npupoasl 1 1.4.)1%5,

OOLlecTBEeHHOe AoCTOoAHMe

B GonblUMHCTBE CryyaeB TBOPEHME CUMTAETCA O6LLECTBEHHBIM JOCTOSIHUEM, ECMM
OTCYTCTBYIOT NPaBOBbIE OrpaHUYEHNs AN Ero UCMOMb30BaHUS LUMPOKOW NyGMKon'?’,

KOpugudeckun cnosapb bnaka gaet cneayouee onpegeneHme 0oL ecTBEHHOro AOCTOAHNS:
«COBOKYMHOCTb N300peTEHN N TBOPYECKUX NPOU3BEOEHNI, KOTOPbIE HE OXPaHATCA
npaBamun UHTENNEKTYyanbHOM COOCTBEHHOCTU U MO3TOMY AOCTYNHbI ANa 6ecnnaTHoro

123 Tam xe, nyHKkT 21.

124 Tam xe, NyHKT 28.

125 [xeiiH AHOepCoH, «cKOHHbIE/TPaaVLIMOHHBLIE 3HAHUS U UHTENNEeKTyanbHas COGCTBEHHOCTLY, LieHTp
n3y4yeHns obLLEeCTBEHHOro A0CTOSHNSA, YHuBepcuTeT [btoka, 2011 r., AOCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

126 CM. gokymeHT WIPO/GRTKF/17/INF/12.

127 CM. fokymeHT SCP/13/5.
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ncnonb3oBaHMsa NobbIM YenoBekoM. [locne yTpaTbl UM UCTEYEHUST CpOKa AEeNCTBUSA
aBTOPCKOro npaea, npasBa Ha TOBapHbIM 3HAK, NaTeHTa Ui KOMMEPYECKON TalHbl OXpaHsemas
UMW MHTEeNNeKTyanbHass CO6CTBEHHOCTb CTAHOBUTCH YaCTbo OOLLECTBEHHOIO AOCTOSHMUS U
MOXeT ObITb NpMcBOeHa NtobbiM NMLOM 6€3 OTBETCTBEHHOCTW 3@ HapyLUEHMEY.

O6LecTBeHHOE AOCTOSIHME B 06/1aCTN aBTOPCKOro npaea M CMEXHbIX NpaB onpeaenseTcs Kak
«obnacTb NpUMEHeHNs Takmx paboT N 06 bEKTOB CMEXHBIX NpaB, KOTOPbIE MOTyT
MCNONb30BaTbLCA U KCNNyaTUpoBaTbCA NtobbiM YenoBekom 6e3 paspelleHms u 6es
o6s3aTenbCTBa yNnavymMBaTh BO3HArpaXxKaeHne COOTBETCTBYHOLLMM Briagernblam aBTOPCKOro
npaBa U CMEXHbIX NPaB — Kak NpaBuso, BCNeaCTBME NCTEYEHUSA UX CPOKa OXpaHbl, Unu
BCNeaCTBME OTCYTCTBMS MEXAYHapOL4HOro AoroBopa, 06ecneynBatoLero ux OXpaHy B 4aHHOWN
cTpaHe»'?8,

Kak npaBnno, npuMeHnTEeNbHO K NaTEHTHOMY 3aKoHOA4ATeNbCTBY 00LEeCTBEHHOE AOCTOSAHME
BKITHOMAET 3HaHWS, MOEN U MHHOBaLMW, B OTHOLLEHUM KOTOPbIX L0 U OpraHn3aums He
MMEIT NpaB COOCTBEHHOCTU. 3HaHWS, MOEWN N UHHOBALMKN CHMTAKOTCA OOLECTBEHHbIM
AOCTOSIHUEM, €CNK He CyLLeCcTByeT NPaBOBbIX OrPaHUYEHU AN UX UCMONb30BaHMSA (C y4eTOM
pPa3nMynin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX N CYLLECTBOBAHWS, B CBSI3M C 3TUM, Pa3fnyHbIX
00LLEeCTBEHHbIX AOCTOSIHWUI), MOCINE UCTEYEHUS CpoKa AENCTBUS NaTeHTOB (00bI4HO 20 neT), n
€CI OHW He MPOoAJIEBAIOTCS, NOCNE aHHYNMPOBAHUSA U NPU3HAHUSA MATEHTOB
HeaencTBUTENbHbIMUZS,

Ponb, CTpykTypa 1 rpaHuLbl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPEeAMETOM aKTUBHbIX
o6cyxaeHun Ha pasnuyHbix opymax, Bkntodasd BOMC n MKIP. 3HayeHve TepMuHa
«0bLLEeCTBEHHOE LOCTOSAHNE» MPUMEHUTENBHO K TPAAULMOHHBIM 3HaHUAM U TPaAULMOHHBIM
BblpaXXeHMsIM KynbTypbl 60rnee nogpobHO paccMmaTpmuBaeTcs B «3anmcke 0 3HaYeHUN TepMuHa
«0BLLEeCTBEHHOE JOCTOSHNE» B CUCTEME MHTENNEKTyanbHON COBCTBEHHOCTM CO CneumanbHOm
CCbISIKOM Ha OXpaHy TPaAMLUMOHHbIX 3HAaHWUN U TPAANLMOHHbBIX BblpaXKeHUI
KynbTypbl/BbipaxkeHnn onbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wWwenocTynHOCTb

Ha coseluaHunm ['pynnbl TEXHUYECKMX 3KCMEPTOB U FOPUCTOB MO TPaAULUMOHHLIM 3HAHUSIM,
CBSA3aHHbIM C reHETUYECKUMUN pecypcamMm, B KOHTEKCTE MEXOYHapOa4HOro pexumMa ocTyna u
COBMECTHOrO MOJfb30BaHUA Bbirogammn aKkcnepTbl 06Cyannmn TepMmHbl «0bLLLECTBEHHOE
AOCTOsIHME» N «0bLWEeqOCTYNHOCTbY CO CMeUmnanbHOM CChINTKON Ha TpaguUMOHHBLIE 3HAHUS,
CBSI3aHHbIE C TEHETUYECKMMUN pecypcamn: «TEePMUH «OBLLLECTBEHHOE LOCTOSIHUEY, KOTOPbIN
ncnonb3yetcs Ansi 0603Ha4YeHnss 6ecnnaTtHOM AOCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
06LWeaoCTyNHbIM [TPaAMLMOHHBIM 3HaHUSAM], CBSA3AHHBIM C FEHETUYECKMMM pecypcamu.
CornacHo obuiemMy noHMMaHuio 06Lea0CTYNHOCTUN, OHa He O3Ha4vaeT GecnnaTHOW JOCTYNHOCTW.
Obwee NnoHMMaHne obLLeAOCTYNMHOCTM MOXET 03Ha4YaTb, YTO CYLLECTBYIOT onpeaeneHHble
yCnoBus 4Ns1 YCTAHOBINEHNS B3aMMOCOrIacoBaHHbIX 0653aTenbCTB, TakMX, Kak nnarta 3a AoCTyn.
[TpagMuMOHHbIE 3HAHWS] HEPEAKO CYMTAKOTCH OTHOCALLMMUCA K OBLLECTBEHHOMY AOCTOSIHUIO W,
Kak cnegcreue, ABMSIOLWUMNCA JOCTYNHbIMKW 6ecnnaTHO, Kak TONbKO OHWN U3BATbI U3 NX
KOHKPETHOrOo KynbTYPHOro KOHTEKCTa M pacnpocTpaHeHbl. OpgHako Henb3st cebe npeactaBuThb,
YTO [TPagMLUMOHHbIE 3HAHWS], CBA3aHHbIE C FEHETUYECKMMM pecypcamm, KOTopble cTanu
o6LWwenoCTynHbIMK, HAKOMY He NpuHagnexat. B pamkax koHuenuun obwenocTynHOCTU no-
npexxHemy TpebyeTcsi nonyyYeHne npeaBapuTenibHOro MHPOPMMPOBAHHOIO Cornacus
BnagenbLa [TpaguuMOHHBIX 3HAHWI], KOTOPLIN MOXeT BbiTb onpeaernieH, paBHO kak TpebyeTtcs
NPYMEHEHNEe COOTBETCTBYIOLLMX NOMOXEHUI O COBMECTHOM MOSb30BaHWM BbIro4amMu, B TOM
yucre ecrnv M3MeHeHne B UCNOoNb30BaHUM IBHO 00YCNOBMEHO NOMy4YEeHHbIM paHee

128 My6nukauuns BOUC «PykoBoacteo BOUC no goroBopam B 06nactv aBTOPCKOro npaea M CMEXHbIX Npas u
moccapwuii TepMUMHOB MO aBTOPCKOMY MpaBy Y CMEXHbIM NpaBamy.
129 CM. fokymeHT SCP/13/5.
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npeasapuTenbHbIM MHOPMUPOBAHHbLIM corfacueM. B criydae HEBO3MOXHOCTY onpeaeneHus
Bnagenbla 6eHedumumnapbl BCe e MOryT ObiTb YKasaHbl, Hanpumep rocyaapcTeom» 30,

PeecTpbl TpPaAMLUMOHHbLIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX Pa3HbiX TOMek 3peHusi. C TOUKM 3peHust npaea
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHbIe Uy NpaBoycTaHaBNMBatoLve B
3aBVICMMOCTU OT CUCTEMbI, B pamMKax KOTOPOW OHU yupexaeHbl3t,

CornacHo geknapaTtMBHOMY PeXuUMY, KacaloLwemycs TPaaULMOHHBbIX 3HaHUIA, NpaBa Ha
TPaAMUMOHHBIE 3HAHUSI HE BbITEKAIOT HU U3 KAKOro akTa NpaBUTENbCTBA, @ OCHOBLIBAOTCS Ha
NpeaLwecTBYOLLMX NpaBax, BKIoYas yHacrneoBaHHbIe OT NPeakoB, 0OblYHbIE, NTNYHbIE
HeuMmyLLeCTBEHHbIEe NpaBa M NpaBa YenoBeka. B cnyyae ¢ geknapaTUBHLIMKU peecTpamu, XoTs
perncTpaums U He BNUSIET Ha CYLLIECTBOBaHME TakuxX Npas, OHa MOXET UCMONb30BaThCS
naTeHToBedaMW ANs aHanM3a U3BEeCTHOrO YPOBHSI TEXHUKUN U A1 OCnapuBaHus BblAaHHbIX
NnaTEHTOB, B KOTOPbIX MPSIMO MM KOCBEHHO MCNOMb30BaHbl TpaAWULMOHHbIE 3HaHMS. Korga
Takne peecTpbl PYHKLUMOHMPYIOT B 3M1EKTPOHHOM hopMe U AO0CTYMNHbI Yepe3 VIHTEPHET, BaXHO
co3fdaTtb MexaHu3Mm, obecneunsaroLLnii AENCTBUTENBHOCTL AAT BHECEHUS 3anncen o
TPaAMUMOHHBIX 3HAHMSX ANA Lerne NpoBeaeHWst nomcka no HoBU3HE M M3o6peTaTenbCckoMy
YPOBHIO. TpeTbsi PYHKLMSI, KOTOPYH MOTYT BbINOMHATL 3T PEECTpbl, COCTOUT B COAENCTBUM
COBMECTHOMY MOJIb30BaHMI0 BbiroAaMu Kak nornb3oBaTensamMu, Tak U nocTtasLimMkammn®2,

MpaBoycTaHaBNMBAKOLLME PEECTPbI ABMNAOTCA YacTbio NPABOBOro pexuMa, NpecneayoLLero
Lienb NpefoCcTaBneHns Npae Ha TpaauLMOHHbIE 3HaHUS. B npaBoycTaHaBnvBaroLne peecTpsl
BHOCATCA 3anuncy o NpeaocTaBreHHbIX Braaernbly TPaanLMOHHbIX 3HaHUIA nNpaBax (a UMeHHO
UCKMIOUUTENbHBLIX UMYLLIECTBEHHbIX NpaBax) B Lensx obecneyeHmsi oxpaHbl U NPU3HaHKA ero
MUYHBIX HEUMYLLEECTBEHHbBIX, UMYLLEECTBEHHBIX 1 IOPUANYECKUX UHTEPECOB. BOMbLUMHCTBO
TUNOBbIX NPABOYCTAHABMNMBAKOLLNX PEECTPOB ABMATCA NYGNNYHLIMU MO CBOEMY XapaKTepy,
ynpaBnsaTCa HaLUMOHarNbHbIM OPraHoM 1 OYHKLIMOHMPYIOT Ha OCHOBE 3aKoHa UM
MOA3aKOHHOrO aKkTa, B KOTOPOM YeTKO onpeaenseTcs nopsaoK OCyLeCcTBeHNs!
[eCTBMTENbHON perncTpaumm TpaauLMOHHbIX 3HaHWI U ee oMLManbHOTO NPU3HAHKA 1
0006peHns. B kauyecTBe TakoBbIX OHW MOTYT Bbi3blBaTb GOMbLUIE NPOTUBOPEUNIA U CIIOXKHOCTEN
C TOYKM 3PEHUsI UX MOCTPOEHUS, a TaKKe NOpoXaaTb onpeaerneHHbIe Kputudeckme npobnemsl v
BOMPOCHI B NMaHe nepexoaa oT 3ambicria K npaktuke,

MpumepoM HaumMoOHanNbHOro 3aKkoOHOAATENbCTBA MOXET CNYXXUTb cTaTbs 16 3akoHa lNepy

Ne 27811 «O sgedeHue pexxuma oxpaHbl KOINEKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOBaHHbIX Ha buoo2u4eCcKUX pecypcax», Komopasi anacum credyrouee: «[ulenn peecTpos
KONMMNEKTUBHbIX 3HAHU KOPEHHbIX HAPOAOB 3aKMN4yalTCs, B 3aBUCUMOCTU OT KOHKPETHOTO
cnyyas, B cnegyowiem: (a) CoxpaHeHUn 1 cbepexeHnmn KOnneKTUBHbIX 3HaHUA KOPEHHbIX
HapoaoB U nx Npas Ha 3T 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmauun,
KOTOpas No3BOMSET eMy OTCTauBaTb MHTEPECHI KOPEHHbIX HAPOAO0B, KacarLmnecs nx
KOMNMNEeKTUBHbIX 3HaHM»**, Kpome Toro, B cTatbe 15 npegycmaTpyBaeTcsl, YTO «3anucu o
KONMEKTUBHbIX 3HaHUSIX KOPEHHbIX HAPOA4O0B MOrYT BHOCUTBLCS B PEeCTpbl TPEX BUOOB:

(a) rocyaapCTBeHHbIN HaUMOHanNbHbIM PeecTp KOMNMEKTUBHBLIX 3HAHWU KOPEHHbIX HAapO4oB;

130 Cm. UNEP/CBD/WG-ABS/8/2, OTt4yeT 0 paboTe coBellaHusi [pynnbl TEXHUYECKUX SKCNEPTOB U FOPUCTOB NO
TPaaWLMOHHBIM 3HaHWUSIM, CBA3aHHbLIM C FEHETUYECKMMM pecypcamm, B KOHTEKCTE MEXAYHapOAHOro pexmma
[0CTyna 1 COBMECTHOTO MOMb30BaHNs BbIro4aMN.

131 Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TpaaWuLMOHHbBIX 3HaHWIA: cpaBHUTENbHBIN aHanm3. OtyeT UNU-IAS,
saHBapb 2004 r., cTp. 32.

132 Tam xe.

133 Tam xe.

134 Crtatbs 16 3akoHa Ne 27811 «O BBegeHve pexnma oxXpaHbl KONNEKTUBHbLIX 3HAHUA KOPEHHbIX HapoaoB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa NOMELLEH MO aapecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420.
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(b) kKOHDUOEHUMANBHBLIN HAUWMOHATbHBIN PEECTP KOSNNEKTUBHBIX 3HAHWN KOPEHHbIX HAPOAO0B;
(c) MecCTHble peecTpbl KONNEKTUBHBIX 3HAHU KOPEHHbIX HapOa0BY.

Penytauus

CornacHo onpeaeneHnto puanyeckoro cnosaps bnaka TepMuH «penytauus» o3HadaeT
yBa)K€HNe, KOTOPOE MCMbITbIBAOT MO OTHOLLEHMIO K KOMY-Nnbo apyrue nuua. MNoHsaTue
penyTauuy urypupyeT B KOHTEKCTE OXpaHbl NTMYHBLIX HEMMYLLEECTBEHHbIX NpaB aBTopa’®®. Ha
Bptoccenbckon KoHdepeHunn no nepecmoTpy bepHckoli KoHeeHUyuu 06 oxpaHe
JiumepamypHbIx U XyOoxxecmeeHHbix rpousgedeHuti (1971 r.) npeanoyTeHmne 6b1n10 oT4aHo
TePMUHAM «4ECTb» M «penyTaumsay, KoTopble Bbiny NpusHaHbl kKak 6onee 06 bEKTUBHbIE
NOHATMSA, OTPaXaloLme NNYHbIE MHTEPECHI aBTOPA, YEM «HEUMYLLLECTBEHHBIE MHTEPECHI» UMK
«HemMaTepuasnbHble MHTEPECHI», ABMAOLWMEC Oornee WNpoKUMK NoHsATUAMK. B cniyyae
HaHeceHus yulepba cywecTByeT pasnuumne mexay ywepbom ansa penytaumm u yuepbom,
HaHECEHHbIM HEUMYLLIECTBEHHbIM UM HEMaTepManbHbIM MHTepecam aBTopa. OaHOro NuULb
HENPUSTUSE aBTOPOM MOCTYMKa B OTHOLLEHUWN €ro Npou3BeaeHnN0 HEAOCTATOYHO;
OCYLLECTBIIEHHOE AENCTBME OOIMKHO TakKe HEraTMBHO OTPa3nTbCS Ha OLlEHKe aBTopa B rnasax
obLecTBeHHOCTUSS,

CBsileHHbIN

TepMUH «CBSILLEHHbIN» OTHOCUTCS K «J11060MY BbIPaXKEHUIO TPAAMLMOHHBIX 3HAHUI, KOTOPOE
CMMBOIMNU3NPYET PENUINO3HbIE U AYXOBHbIE BEPOBAHMUSA, NPAKTUKY UMK 0GblMan unu umeeT
OTHOLLEHME K HAM. OTOT TEPMUH UCMOSNb3YEeTCs AN NPOTMBOMNOCTABEHUS OCKBEPHEHHOMY UIU
MUPCKOMY, KpanHWe NposiBIieHMs1 KOTOPOro NpeAcTaBnsAoT coboin hopMbl KOMMEPHECKOW
aKCMnyaTaumm TpaguLMOHHBIX 3HaHUN» 137,

lNoHATME CBALLIEHHbIX TPagULUNOHHbIX 3HaHNN OTHOCUTCS K TaKNM TpagnunoHHbIM 3HaHUAM,
KOTOpble BGVIpa}OT B cebs pennrno3Hble N AyXoBHbIE€ 311IEMEHTbI, B YaCTHOCTUN TOTEMBb,
cneunarsbHble LlepeMOHUN, CBALLEHHbIE 00BbEKTHI, CBALWlEHHble 3HAaHNA, MONMUTBbLI, NeCHoMNeHuns,
MCNOJTHEHUA N CBALLLEHHbIE CMMBOIbI, @ TakKKe K TakMM TpaanumnoHHbIM 3HaHNUAM, KOTOpPbIe
CBA3aHbl CO CBALWLEeHHbIMU BUaaMu paCTeHMVI, XMBOTHbIX, MUKPOOPraHM3mMoB, MNHEPAJIOB, a
KpomMe TOoro, K CBALWEHHbIM MeCTaM. BO3MOXHOCTb UM HEBO3MOXXHOCTb OTHECEHUS
TpaaANLUNOHHbIX 3HaHWNI K KaTeropun ceALleHHbIX 3aBUCUT OT TOro, UMerT JIM OHN 3Ha4YeHune and
COOTBeTCTByPOU.leI‘;I 0oOLLMHBI B KavecTBe CBslEeHHbIX. MHorne TpaanunoOHHble 3HAHUA
ABNAKTCA CBALLEHHbIMU U HE NoABepraloTcA KoMmmepunanmlauyum no onpeaerneHno, oaHako
HEeKOTOpble CBALLEHHbIE 00BbEKTBI U goctonpumMmedarternibHble MeCTa nosliy4yaroT KoMmMmep4yeckoe
ncnonb3oBaHMe B pasyinyHbIX Lenax caMmmmMmmn pennmrmo3HbiMn, OCHOBaHHbIMW Ha BEPOBaAHUAX
nnn OyxoBHbIMU obLwmnHamn nmbo CTOPOHHMMU NLLaMU.

B Omueme BOUC o muccusix no ycmaHo8neHuto ¢hakmos, Kacarowuxcs uHmennekmyarsnbHoU
cobcmeeHHocmu U mpaduyUuoOHHbIX 3HaHUU, TOBOPUTCS O TOM, YTO HEKOTOpPbIE NpegMeTHbIe
obnacTtu, Takme Kak TpaguLNOHHbIE NyTU pelleHns npobnemMm n MeguUMHCKME 3HaHUs, SBnA0TCA
B3aMMOCBS3aHHbIMM Ha AYXOBHOM ypoBHE. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CUMTaEeTCHa OYEeHb BaXKHbIM, YTOObI hakTU4YECKOMY NprMemMy TpaguLMOHHOIO fekapcTea
npeaLwecTsoBana peannsaums yXOBHbIX aCNeKTOB LIENUTENbCKON NPaKTUKK, XOTA NPU3HaeTCs,
YTO TaKkme acnekTbl HE BbIAEPKMBAKOT HAYYHOW KPUTUKN. B pamkax onpeneneHHbIX cuctem
TPaAULMOHHbBIX 3HAHUI CyLLeCTBYET yoexaeHue, YTo NoCcneaCcTBms AENCTBUNA Ha
MaTepuanbHOM YPOBHE OOBACHATCS UK YNPaBNSATCS HA OCHOBaHMW HeEMaTepuarnbHbIX

135 CraTbs 6bis BepHckon KoHBeHLuK.

136 Cm. Cam PukeTcoH n IxenH C. TmH3bypr, Mex0yHapodHoe agmopcKoe paso U CMEXHbIe rpasa — 8 paMmKkax
u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. I., cTp. 606.

137 Oanunanb XK. XKepse, «[JyxoBHOE, HO HE MHTENIEKTYanbHOE: OXpPaHa CBALLEHHbIX HEMaTepuanbHbIX
TpagaMUMOHHbIX 3HaHuM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).



WIPO/GRTKF/IC/38/INF/7
lNpunoxeHune, ctp. 43

BEPOBaHUI 1 KyNbTypHbIX KogoB™ 8, B MNepy HekoTopble «3HaHWA NepeaaBanvchb M3 NMoKoneHus
B MOKOJIEHNS MOCPEACTBOM HEKOEN CBSILLIEHHOW HeNMcaHoW «KHUIM»3°. Ba3oBble CBSLLEHHbIE U
TaliHble TPagULMOHHbIE 3HaHMS! NO-Pa3HOMY pacLieHNBaTCH KOPEHHBIMU U MECTHbLIMU
06LLMHaMK, 1 crocobbl UX XpaHEeHNs!, NepeaaYn 1 3anucK Takke pasHATCS.

B KOHTEKCTe MHTENNeKTyanbHon co6CTBEHHOCTU U 0cobeHHO aedatenbHocTn MKITP MoXxHO
coenatb crnefyloume 3aMmeyaHus:

- oOHa 13 generauuin nouHTepecoBanachk, 6yayT N npu o6cyXaeHnn oxpaHbl
MHTENNeKTyanbHoW COBCTBEHHOCTU YUNTLIBATLCA CBSALLEHHbIE TPAANLMOHHbIE 3HaHUAC,
B aToi cBsi3n apyras generaums 3aTpoHyna BONpoc B OTHOLLEHUM TPEX acMeKToB: YTO
Takoe «TPagULMOHHbBIEY, YTO TaKoe «3HaHUS» U Ha YTO AOMKHA pacnpoCTPaHATLCS
oxpaHa? B yacTHoCTM, O4HOBPEMEHHO C MHEHWUSIMM MO NOBOAY BKMHOYEHUS B
TPaAVUMOHHBIE 3HAHWUSI OYXOBHOW U PENUIMO3HONM COCTaBNALLEN BbicKa3biBanuch
MHEHUS O TOM, YTO NoHATUE T3 AOMKHO OrpaHNYMBaTLCA TEXHUYECKUMMN 3HaHNAMMK,

- B 60OMbLUMHCTBE Cry4aeB CBSLLEHHbIE TPAANLMOHHbIE 3HAHUA UMK HE ABMSIOTCS
pPacKpbITLIMU, UITN UX PaCKpbITUE MPOMUCXOAMUT B onpeaerieHHbIX KOHTEKCTaX U YCroBUAX B
OTHOLLEHUWN YFEHOB KOPEHHbIX 1 MECTHbIX OBLLMH, XOTS Npy 0COBbIX YCIOBUSIX HEKOTOPbIE
3HaHWUS MOryT OblTb PACKPbITbl CTOPOHHUM YrieHaM KOPEHHbIX U MECTHbIX 0BLwmMH. Kak
yKa3aHo Bblle U B AOKYMeHTe «OxpaHa TpaguuMoHHbIX 3HaHUi: TpoekT aHanmsa
npobenos: nepecmoTpeHHbl BapnaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TPaAVLMOHHbBIE 3HAHWSI MOTYT OXPaHATBLCS B COOTBETCTBUM C MEXOYHAPOOHbIM
3aKoHOAAaTEeNbCTBOM B 061aCTM MHTENNEKTYanbHOM COGCTBEHHOCTM B Ka4eCcTBe
HepackpbITon MHpopmauun. OgHaKo B OTHOLLEHUN 3HAHUI, NPeACcTaBNAILWNX ANs
OOBLMHBI AYXOBHYIO U KYTbTYPHYIO (HE KOMMEPYECKYH0) LEHHOCTb, MOTyT ENCTBOBATb
ocobble MexaHn3Mbl'42,

OxpaHa

B KoHeeHuuu 06 oxpaHe HemMamepuasibHo20 KyribmypHo20o Hacredus (2003 r.) OpraHmsaumm
O6beauHeHHbIX Haumin no Bonpocam obpasoBaHus, Hayku n kynbeTypbl (KOHECKO) «oxpaHa»
onpegensaeTcs Kak «NPUHATME Mep C Lernbio obecneyeHmns xXmM3HecnocobHoCTH
HemaTepuanbHOro KynbTypHOro Hacneaus, BKoYas ero naeHTndukaumo, 4OKYMEeHTUpoBaHue,
nccnegoBaHne, coxpaHeHue, 3allmTy, NonynsapM3aumio, NoBbILLEHME ero ponu, ero nepegavy,
rnaBHbIM 06pa3oM C NOMOLLbIO hopMarnbHOro 1 HedhopmanbHOro obpasoBaHus, a Takke
BO3POXAEHNE pasfMyHbIX acnekToB Takoro Hacnegms». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NpegoCTOPOXHOCTU C Liefblo 3aLMThbl ONpeaenieHHon KynbTYPHOM NPaKTUKN U Naen, KoTopble
CUYNTaIOTCH LIEHHBIMM.

CoxpaHeHue B TaliHe

«TaiiHbIM» ABNSAETCHA TO, YTO COXPAHSAETCSA He U3BECTHBLIM AN APYIUX UMK pasOenseTcs Nillb ¢
TeM, KOro aTo KacaeTcs (onpeqeneHvie puandeckoro crosaps bnaka).

138 l'ynta A., «Harpaga 3a TpagvUMOHHbIE 3HAHWUSI U COBPEMEHHYIO TBOPYECKYH OEeATENbHOCTb PSAOBbLIX rpaXaaH:
porib OXpaHbl MHTEMNEKTYyanbHOM COOCTBEHHOCTMY, XpaHUTCS cpean MmaTepuanos CekpeTapuarTa.

139 Cwm. OtyeT BOUC 0 Myccusax No yCTaHOBNEHMIO (DaKTOB, KacatoLLMXCSl UHTENIEKTYanbHON COBCTBEHHOCTHY 1
TpaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasiHUA HOCUTENen TpaguLMOHHbIX
3HaHW B 06nacTy MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 171, 4OCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

140 3asBnexue generaumm Hoeon 3enaHamm Ha ognHHaguaTton ceccnm Komuteta. CM. NpUHATLIR OTYET
opvHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

141 3asiBneHve generaumm AnoHum Ha oguHHaguaTon ceccun Kommuteta. CM. NPUHATBIA OTYET OAMHHaAUAToN
ceccumn (WIPO/GRTKF/IC/11/15), nyHKT 296.

142 «OxpaHa TpaaMLUMOHHBIX 3HaHWIA: [poekT aHanu3a NpobenoB: NEPECMOTPEHHbIN BapUaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxexus |, ctp. 11 n 16 npunoxeHus Il.
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«CBsiLLleHHble/TaliHble» TPaaULMOHHBIE 3HAHWUSA U BbIpaXXeHUS KyNbTypbl UMEIOT TaiHOe Unn
CBALLIEHHOE 3Ha4YeHVe B COOTBETCTBUM C HOPMamMmM OBbIYHOrO NpaBa W NPaKTUKON
TPaAMLUMOHHBIX Briagensues®s,

McmoyHUK 2eHemMuYeCcKUX pecypcos

B cBoem npeanoxeHun «eknapupoBaHMe UCTOYHMKA reHeTUYEeCKMX PecypCcoB 1
TPaaULUMOHHBIX 3HaHWI B 3asiBKax Ha NaTeHTbl» Aenerauvs Lseruapum npegnoxuna
noTpeboBaTb OT NaTEHTHbIX 3asiBUTENEN AEKNapUpPoBaTh «MCTOYHUK» FTEHETUYECKUX PECYPCOB
U TPAOULMOHHbBIX 3HaHMn. OHa 3asBuna, YTO «TEPMUH «UCTOYHUKY CrielyeT NoHMMaTh B CaMOM
LUMPOKOM CMbICIEY», TaK KaK «J0CTYN U COBMECTHOE MCMONb30BaHNe BbIrod MOXET OXBaTbiBaTb
MHOXECTBO CyGbekToB. B nepByto ouyepenb npu Aeknapauum UCTOYHMKA CrieqyeT ykasaTb
cybbekTa, KomneTeHTHoro: (1) npemocTaBnATb AOCTYM K rEHETUYECKUM pecypcam U/nnm
TPaAULMOHHBLIM 3HaHUAM, UK (2) y4acTBOBaTb B COBMECTHOM MOJSIb30BaHWN Bbirogamu,
nony4yaembiMi OT UX UCTIONb30BaHNA. B 3aBUCMMOCTU OT KOHKPETHBIX FEHETUYECKUX PECYPCOB
UM TPAAULMOHHBIX 3HaHWI, MOXHO CAenaTb pasnuune Mexay: NepBUYHbIMU UCTOYHMKaMW,
BKItoYas, B YacTHOCTW, [loroBapuBatoLnecs CTOPOHbI, MPEAoCTaBNSAoLMe reHeTUYeckme
pecypcblt**, MHOrocTopoHHIo cuctemy MexayHapoaHoro aorosopa MpoaoBonbLCTBEHHON U
CenbCKoX03sancTBEeHHOM opraHnsaumm (PAQO)®, kopeHHbIe U MeCTHbIE OBLLMHBLIY; 1
BTOPWUYHbIE UCTOYHUKK, BKIIOYAs, B YACTHOCTU, KOTIEKLMM eX Situ 1 HayyHyto nutepaTypy» 4.

Sui generis

B topnanyeckom cnoeape bnaka TepMuH «Sui generis» onpeaensieTcs crnegyowmm obpasom:
«[6 nepesolde ¢ namuHcKoao — «8 ceoem podeyr]. B cBOeM poae unu Kknacce; YHUKanbHbIN Unu
cBoeobpasHbIn. ITOT TEPMUH UCMONb3yeTCH B NpaBe UHTENNEKTyarnbHONn CO6CTBEHHOCTM A4S
0603HaYvYeHnsa pexmma, npegHasHayYeHHoro s oxpaHbl NpaB, KOTOPbIE BbIXOAAT 32 PaMKu
TpaAMLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npasa U KOMMEpPYECKOW TalHbl.
Hanpumep, 6a3a gaHHbIX MOXET He OXpaHATbCS aBTOPCKMM NMPaBOM, ECNN ee coaepXaHme He
ABNAETCH OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATBLCA CTaTyTHbIM MPaBOM Sui generis,
npeaHasHavyeHHbIM Ansa aton uenuy». Cuctema sui generis — 370 cucTema, cneumarnbHO
npeaHasHavyeHHas aAns yaoBrneTBOPeHUs Hyxa 1 obecnevyeHns NHTepecoB B Kakon-nnbo
KOHKPeTHOM o6niactu. Ye CyLlecTBYeT HECKOSIbKO NPUMEPOB NpaB UHTENNEKTYanbHON
COBCTBEHHOCTU SUi generis, Taknx, Kak npaBa pacTeHNEBOLOB-CENEKLMOHEPOB — OTPAXXEHHbIE B
Mexx0yHapoOHOU KOH8EeHUUU 10 oxpaHe Hosbix copmos pacmeHul (1991 r.) («KoHBeHUus
YMOB») — 1 oxpaHsemble NpaBa MHTENNEKTyanbHON COGCTBEHHOCTM HA UHTErpasibHbIe
MUKPOCXEMbI — OTpaXkeHHble B [Joeosope 06 uHmersnnekmyanbHoU cobcmeeHHoCmuU 8
OMHOWeHUU uHmeezparbHbiX Mukpocxem (1989 r.) («BawmHrToHckMn JoroBop»). 3akoH
lMaHambl Ne 20 om 26 utoHsi 2000 2. «O 8gedeHuu crieyuaribHO20 pexuma OXpaHhbl
UHmernnekmyasnbHoU cob6CcmeeHHOCMU 8 OMHOWEHUU KOIIITEKMUBHbIX pas KOPEHHbIX Hapodo8
Ha oxpaHy u 3awumy ux KynbmypHou camobbimHocmu U mpadulyUOHHbIX 3HaHUU»,
npeacTasnseT cobon pexum sui generis.

CBaKonMyHACKWW NPOTOKON 06 oxpaHe TPaAULMNOHHbIX 3HAHUW U BblpaXeHUN
cdhonbknopa

B asrycte 2010 r. Ha [lunnomaTtunyeckon koHdepeHuun, coctosBLLenca B CBakonmyHae
(Hamunbus), rocygapcTtea — YneHbl AQQPUKaHCKON permoHanbHOM opraHMsauum
nHTennektyanesHon cobcteeHHocTM (APOUNC) npmHsann npotokon. CornacHo nyHkTy 1 ctatbn 1

143 TUXOOKEeaHCKMIA pernoHanbHbIM TMNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagULMOHHBLIX 3HAHUIA K
NPOSIBNEHWI KyNbTypbl: YacTb | (4).

144 Cwm. ctaTbm 15, 16 1 19 KBP.

145 Cwm. ctaTtbu 10-13 MOMPMCX.

146 Cm. ctatbio 8(j) KBP.

147 CM. gokymeHT WIPO/GRTKF/IC/11/10.
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uenb atoro [NpoTokona coCToUT B cnefyowem: «(a) oxpaHa Hocumernelt mpadulUOHHbIX
3HaHul om mobbix HapyweHUl Ux rpas, NpU3HaHHbIX 8 Hacmosiwem Npomokorne; u (b) oxpaHa
8blpaxkeHul ¢hosibKIIopa om He3aKoOHHO20 MPUCBOEHUS, HEerpPasoMepHO20 UCMOTb308aHUs U
He3aKoHHOU 3KCryamauuu eHe ux mpaduyuoHHO20 KoHmekcmay. [MpoToKon BCTYNvn B CUny
11 mas 2015 r., nocne TOro Kak WwecTb rocygapcts — yneHoB APOUIC coanu Ha xpaHeHne cesoun
AOKYMEHTbI O paTtudukaumm unm npucoeanHeHnu.

BbipaxeHusa B maTtepuanbHoun dopme

BhlpaxeHune «B maTepuansHon dhopme» 03Ha4YaeT Takoe BblpaXKeHWe, KOTOpoe SBMsieTCA
ocd3aeMbIM M YBUAEHHBIM; AOCTYMHOE ANSA 0CA3aHUA; Takoe, KOTOPbIM MOXHO BNageTb Unu
KOTOpOe MOXHO peanu3oBatb. OHO NPOTUBOMNOSIOXKHO «HEMATEpPUanbHOMY», T.€. TaKkoMy,
KOTOPOE He BOMSOLLEHO B (OM3NYECKY0 (DOPMY, HE ABMSEeTCA 0CA3aeMbIM UMK OLLYTUMbIM
(cornacHo onpeaeneHuto puanyeckoro cnosaps bnaka).

BblpaxxeHusa B MaTepuanbHOn hopMe — 3TO BbIPaXXEHUS, BONSIOLWEHHbIE B MaTepnansHOM
ob6bekTe!*®. OHM He 0653aTeNnbHO CBOAATCA K MaTepuanbHo hopme, HO AOMKHbI BbITb
BOMMOLLEHbI B MOCTOSIHHOM MaTepuane, Hanpumep, B KamHe, Aepese, TeKCTUne, 3050Te 1 Npou.
BhlpaxeHus B MaTepuanbHOM hopMe CUMTAOTCS OXPaHAEMbIMU BblipaXKeHUAMN orbKiopa.
[MprMepamu anemMeHToB, COCTaBNAOLLMX BbIpaXXeHUs B MaTepuarnbHOU hopme, ABMS0TCA:

(2) npousBedeHUst UCKycCTBa, B YaCTHOCTU PUCYHKU, KAPTUHbI, pe3Hble paboThl,
CKyNbMTYPbl, U3OENNUA U3 IMWHbI, TEpPaKoTbl, MO3avka, U3aenus u3 aepesa, U3aenus u3
MeTanna, loBenupHble U3aenns, nNneTeHble KOP3uHbI, BbILUMBKA, TEKCTUIb, KOBPbI,
KOCTIOMbI;

(b)  My3bIKanbHble NHCTPYMEHTHI;
(c) apxuTekTypHble opMbIL*.
TpaAWLMOHHbIA KOHTEKCT

TepMUH «TPaAMLMOHHbIN» 03HAYaET, YTO TPAAMLMOHHbIE 3HAHWS UNW BbIPaXXEHUS KyNbTypbl
CO37atl0TCs B COOTBETCTBUM C NpaBunamu, npoueaypamm 1 obbldasmmn onpeaeneHHon obLwyHbI,
a He TO, YTO OHU ABMSATCHA cTapbiMU. MHbIMU crioBamu, npunaratenbHoe «TpaauLMOHHbIN»
onpeaensieT MeTo CO3AaHUs TPaAMLMOHHbBIX 3HAHUIA UMW BbIPaXXEHWUIA KyNbTyphbl, a8 He caMu
3HaHNA, TepMUH «TpaaULMOHHBIN» 03HAYaET, YTO TPAAULMOHHBIE 3HAHWSA UMU BbIpaXKeHNs
KyNbTYpbl KOPEHATCHA B TpaAULMM UMM OCHOBbLIBAKOTCA Ha Hel, CrnyxaT Ans naeHTMdukaumm
KOPEHHOro UNu TPaauLMOHHOIO Hapoda Unu cBA3aHbl C HAM, a Takke MOryT UCMOoMb30BaThCA Ha
npakTUKe TPaAMLMOHHBLIMK cnocobammn'®t. «TpaauLMOHHbLIN KOHTEKCT» 06o3Ha4YaeT
NPYMEeHeHNe TPAAULIMOHHBIX 3HAHWUI UM TPAAULIMOHHBIX BbIPaXKEHWUI KYNbTypbl B UX
COBCTBEHHbIX paMKax, OnpeaeneHHbIX UX XyO0XKeCTBEHHbIM COAepXXaHMemM Ha OCHOBe
HEeNpepbIBHOrO MUCMNOMNb30BaHNA 06LWNHOW. [pMMEPOM 3TOro MOXET CIy>WUTb UCMONb30BaHNe
pUTyanbHOro TaHua B ero TPaauLMOHHOM KOHTEKCTE, T.e. UCMONTHEHME YKa3aHHOro TaHua
hakTnyeckn B pamkax putyanal®?,

148 TunoBble NONOXeEHMS AN HauMoHanbHbIX 3akoHoA4aTeNbLCTB 00 OXpaHe BblpaXxeHun gornbKriopa ot

HEe3aKOHHOr0 UCMOMb30BaHNA U APYINX HaHoCAWMX ywep6 aencteun, 1982 r., yacts llI-

TunoBble NONOXEHNS AN HAaUMOHAaNbHbIX 3aKOHOA4ATENbCTB 06 OXpaHe BblpaXkeHWi honbknopa ot
HE3aKOHHOTO MCMONb30BaHWA U APYrMX HaHOCAWMX yuepb aencteun, 1982 r., pasgen 2(iv).

HuHbo Mupec ae Kapeanbo, «M3 XvxuHbI LlamaHa B NaTeHTHoe BeJOMCTBO: Jopora B cTaguu
cTpouTenbcTBay, Bonpockl 6uopasHoobpasmns n npasa, cTp. 244.

CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHun kyneTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.
TvnoBble NONOXEHUS A5 HaUuMOoHalbHbIX 3aKOHOAaTeNbCTB 06 OXpaHe BblpaxeHui dponbknopa ot
HEe3aKOHHOrO MUCMONb30BaHNSA U APYrMx HaHocALMX yulepb aencteun, 1982 r., yacTb lll. 42.

149

150

151
152
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Kak ykazaHoO B JOKYMEHTe «DNeMeHTbl CUCTEMbI SUi generis No oxpaHe TPagULMOHHbIX 3HAHWUIY
(WIPO/GRTKEF/IC/4/8), TpagNUNOHHbIE 3HAHUS ABNAKOTCS «TPAAULMOHHBIMUY MO TOW MPUYUHE,
4YTO B cnocobax Mx Co34aHMs OTPaKeHbl TpaanUMm O6LWNH. o3TOMY TEPMUH «TPaAULMOHHbIE»
He 0b6si3aTenbHO CBSA3aH C XapakTepoOM 3HaHWUIN, OH CBsI3aH Co crnocobom, NoCcpeacTBOM
KOTOPOro 3TV 3HaHWUA CO3[al0TCA, COXPAHATCA U pacnpocTpaHsaTca®,

TpaAULMNOHHbIE BbipaXeHUsi KynbTypbl

TepMUHbI «TPaaNLMOHHbIE BblPaXXeHUS KyNbTYpbl» U «BblpaXeHnst onbKriopay UCMonb3yrTcs
BOWC B oTHOLWEHMM MaTepuarnbHbIX U HemaTepuanbHbIX OPM, B KOTOPbIX BblpaXatoTcs,
nepegarTcs UNu BOMMOLATCA TPaAMLMOHHbIE 3HaHNS M KynbTypa. [pumepbl aTnx hopm
ABNATCA TPAAULMOHHAA My3blka, UCMOMHEHUS, NOBECTBOBAHWS,, HAUMEHOBAHUSA 1 CUMBOSbI,
N300paxXeHns N apXUTEeKTypHble POopMbl. TEPMUHBLI «TPAANLMOHHbIE BbIPAXXEHMS KYNbTYpbI» U
«BblpaXkeHnsi honbKriopay sABMAITCA B3anMo3aMeHAEMbIMU CUHOHMMaMn 1 MOryT
MMEHOBATbLCHA NPOCTO KaK «TPaANLMOHHbIE BbIPaXXEHMS KyNbTypbl», 4acTo B hopme
cokpalueHus «TBK». Mcnonb3oBaHue 3TUX TEPMUHOB He nNpecnenyeT uenu cosgaTb
BMevaTneHue, YTo cpeamn rocygapcTs — vyneHos BOWC cyuwlectByeT cornacue no nosoay
onpaBaaHHOCTU UMK LienecoobpasHOCTX UCMONb30BAHUS 3TUX UM UHBIX TEPMUHOB, He
3aTparMBaeT 1 He orpaHMYMBaeT UCMONb30BaHWS OPYrMX TEPMUHOB B pamMKax HaluMOHanbHOro
WNN perMoHanbHOro 3akoHogaTenbCTBa.

TpaAULMOHHbBIE KyNbTypbl

CornacHo onpegeneHuto opuanyeckoro criosapsi brnaka, ato Tpaguumm, KOTopble OTHOCATCS K
06bl4asiM NPOLLNOro U MeToAaM UCMOoNb30BaHMS B MPOLUIIOM, OKa3blBaloLWMM BNUSHUE Ha
[esATeNbHOCTb M NPaKTUKy B HACTOSILLEM. 3aKoHOOATENbCTBO B chepe MHTENNEeKTyanbHON
COGCTBEHHOCTM NPOBOAUT pasrpaHnyeHne Mexay TPaguMUMOHHON KynbTypoK (KoTopasi MoXeT
onpeaenaTbCcs Kak TpaaMUMOHHAsA KynbTypa U OonbKIop B Y3KOM CMbICIE CroBa) U1
COBPEMEHHbLIMU, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XMBYLLIMMM NOKONEHUSIMM B pamKax obLLecTBa, OCHOBaHHbIMW Ha paHee CyLLeCTBOBaBLUNX
TPaAMUMOHHOM KyNbType M OOrbKIope U KOPEHSALWUMAUCS B HUX®A,

TpaAMLIMOHHbIe npupoaooxpaHHblie 3HaHMﬂ/Tpa,qVILIMOHHbIe JKoJsnorn4yeckKkume 3HaHusA

MHCTUTYT KynbTypbl AeHe onpeaensieT «TpaauUMOHHbIE 3Konornyeckme 3HaHusa» (TA3) kak
«COBOKYMHOCTb 3HaHWIN 1 BEPOBaHWI, NepegaBaeMbiX NOCPEeACTBOM YCTHOM Tpaguumm u
nepBuYHbIX HabnaeHW. OHK BKMNOYAKT CUCTEMY KnaccudukaLmmn, KOMNNeke aMNUpUYecKmx
HabnogeHn 3a MECTHOWN OKpYXatoLwen cpegon n cuctemy camoynpaBrieHns, KoTopas
perynupyet norb3oBaHue pecypcamu. IOKOrormyeckme acnekTbl TECHO CBA3aHbl C
coumnanbHbIMU U YXOBHBIMW acnekTaMu cuctembl 3HaHun. KonuyecTtso u kadectBo TA3 He
O[IMHAKOBO Y pa3HblX YSIeHOB OOLUUHBI U 3aBUCAT OT UX Nona, Bo3pacTa, CoLmnanbHOro
MOMNOXeHMUs, YMCTBEHHbIX CMOCOBHOCTEN 1 Npodeccnn (OXOTHUK, OYXOBHbIV nuaep, LuenuTternbs 1
T.4.). TO3, KOTOpbIE YXOOAT CBOMMU KOPHAMMW B Aarnekoe npoLunoe, HOCAT KyMYNATUBHBIN K
AVHaMWYHbIV XapakTep, ONMpatTCs Ha ONbIT NPeALIEeCTBYOLMX NOKONEHUN N aaanTUpyTCs K
NPOMCXOAALLMM B HAcTosiLee BPeEMSI TEXHONOMYECKUM U COLMaribHO-9KOHOMUYECKUM
N3MEHEHUSIM» 1%,

TpaanLUMOHHbIE 3KOMOTMYECKME 3HAHWS TakKe ONpeaensitoTCst Kak «HaKomneHHasi COBOKYMHOCTb
nepeaaroLmnxcs 13 NOKONeHMs! B NOKONEHME Yepes NOCPEACTBO KyNbTypbl 3HAHWIA U BEPOBAHUI
OTHOCUTENBHO CBA3M XMBbIX CYLLECTB (BKIOYas NoAei) Apyr ¢ APYroM U C OKpyXKatoLemn nx

153 OneMeHTbl cucTeMbl SUi generis no oxpaHe TpagnumMoHHbIx 3HaHui (WIPO/GRTKF/IC/4/8), nyHkT 27.

154 CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHun kyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.

155 Cwm. Takke: Mapk I'. CTuBeEHCOH, «/cnonb3oBaHne UCKOHHbIX 3HAHWIA B OLIEHKE BIIMSIHUS HA OKPY>KatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.
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cpepon. Kpome Toro, TO3 ABNAIOTCA CBOMCTBOM OOLLECTB C UCTOPUYECKOWN NPEEeMCTBEHHOCTLIO
NPaKTUKM UCNOSIb30BaHNS PECYPCOB; B LIENIOM, 3TO HEMPOMBILLMEHHbIE W MEHEEe pa3BuUTbIe B
TEXHUYECKOM OTHOLUEHMM 06LecTBa, MHOTME U3 KOTOPbIX SBSIOTCA KOPEHHbIMU Unx
MrnemMeHHbIMU» 156,

Tpap,VILIVIOHHbIe 3HaHuA

Mpu3HaHHOro Ha MexayHapoaHOM YpOBHE onpeaeneHns TpaauumnoHHbIX 3HaHuin (T3) B
HacTosiLee BpeMs He CyLlecTByerT.

TepMUH «TpaaULMOHHbIE 3HAHUSI», UCNOSb3YeMblli ANS LUMPOKOro ONncaHusi 3Toro npeameTa,
00ObI4YHO BKMIOYAET UHTENSEKTYaNbHOE U HemaTepuranbHoOe KyrnbTypHOe Hacneaue, NpakTuky u
CUCTEMbI 3HAHUI TPAANUMOHHBIX OBLLMH, B TOM YMCIE KOPEHHbIX M MECTHbIX OOLLMH
(TPaAMUMOHHBIE 3HAHUS B 06LEeM cMbicrie). HbIMKM cnoBaMu, TPaAMUMOHHBLIE 3HAHUS B
LUIMPOKOM CMbICe OXBaTbIBAOT COAEPXKaHNE 3HaHWI KaK TaKoBbIX, a Takke TpaauLMOHHbIX
BbIPaXXEHWUI KynbTypbl, B TOM YMCIE OTNMYUTESNbHbIE NPU3HAKM U CUMBOSbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMU.

TepMUH «TpaaMLMOHHbIE 3HAHMS», UCTIONb3YEMbIN B OGCYXKOEHUAX HA MEXAYHAaPOAHOM YPOBHE
B Y3KOM CMbICI€, OTHOCUTCS K 3HAHUSIM TaK TaKoBbIM, OCOGEHHO K 3HAHUSIM, CO3aHHbIM B
pesynbTaTte UHTENNeKTyanbHon AeaTenbHOCTM B TPAAULMOHHOM KOHTEKCTE, BKIoYas Hoy-xay,
NPaKTUKy, HAaBbIKN 1 MHHOBaLUMK. TpaguUMOHHbIE 3HAHWUS MOTYT ObITb OGHapPYKEHbI BO
MHOXeCTBe pa3HO06pa3sHbIX KOHTEKCTOB, BKIOYAs CENIbCKOXO3ANCTBEHHbIE 3HAHUS, HayYHble
3HaHUS, TEXHUYECKNE 3HAHWS, IKONOrMYECKMe 3HaHUS, MEOULIMHCKUE 3HaHWS, B TOM YuCre
3HaHWNSi O COOTBETCTBYIOLLMX NIEKAPCTBEHHBLIX CPEACTBaX U MeauKamMeHTax, 3HaHUs, CBSAI3aHHbIe
¢ 6uopasHoobpasuem, u T.0.»%7.

LUundpoBasa 6ubnmorteka TpaguUMOHHbIX 3HAHUN

Lincdposas 6ubnmoTeka TpagnumoHHbix 3HaHun (LIBT3) aenseTtca HoBon nHnumnatmeson NHgum,
Lenbio KOTOPOW COCTOUT B NPOTUBOAENCTBUN HE3AKOHHOMY NPUCBOEHMUIO TPAANLIMOHHBIX
MeOULMHCKUX 3HaHWI cTpaHbl. B cosgaHum LIBT3 no nHannckmm cuctemam meauumHbl
npyvHMMana yyactue MexaucumniMHapHas rpynna B cocTaBe 9KCnepToB MO TPagULUOHHOM
MeguumnHe (aropBeaa, yHaHu, cuaaxa v hora), naTeHTHbIe 3KCnepThl, akcnepTbl no UT, yyeHble
n TexHudeckune cneumannctel. lNpoekt LUBT3 npegycmatpmBaeT JOKYMEHTUPOBaAHNE
TPaAULMNOHHBIX 3HAHUIN, OTHOCSALLMXCA K OOLLECTBEHHOMY OOCTOSHHUIO N CYLLIECTBYIOLLINX B
dopmMe nuTepaTypbl NO alopBee, yHaHu, cugaxe n nore, B ULMOPOBOM cpopmaTte Ha NaTU
MEXOYHaPOAHbIX s3blKaxX, KOTOPbIMU ABNATCSA aHINIMACKUIA, HEMELKUIA, hpaHLLy3CKUR,
ANOHCKMI 1 ncnavcknn. B LIBT3 cogepxutca nHdopmMaumst 0 TpagnLMOHHbBIX 3HAHUSX,
CYyLLIECTBYIOLMNX B CTpaHe, Ha A3blkax U B oopmaTe, MOHATHbIX A5 NaTEHTHbIX 3KCNepTOB
MEXOYyHapOoAHbIX NaTteHTHbIX BegomcTs (MIB), uto Heobxoammo ansa npegoTepaLLeHns
BblJayn He3aKOHHbIX naTteHToB®®,

LIBT3 npecnegyet ABosikyto Lenb. Bo-nepBbix, OHa cnocobCcTBYyET NpeaoTBpaLLEHUIO Bblgaun
naTeHTOB Ha NPOAYKTLI, KOTOpPbIE CO34aHbl C MCMOMb30BaHNEM TPAAULMOHHbBIX 3HAHWUI, HO Y
KOTOpPbIX N306peTaTenbCknin ypoBEHb SIBMISETCS HU3KUM U BoobLLEe OTCyTCTBYET. Bo-BTOpLIX,

156 dukpeT bepkell, « TpagMUNOHHbIE 3KONOrMYECKNe 3HaHUS B NepcrnekTnee. TpaauunoHHbIE SKONOrnyeckmne
3HaHWsSI: KOHLEeNuUuM u cnydan». MexayHapogHasi nporpaMmMa B 06nacti TpaanLMOHHbBIX 9KONOMMYeCcKmX
3HaHWI U MexayHapoaHbI LEHTP NO nccnegoBaHusam B obnactu passutus, OTTaea.

157 Cm. OTtyeT BOUC 0 muccusax no yctaHOBMNEHUIO (paKTOB, KAaCarOLLMXCHA MHTENNEKTYannbHON COGCTBEHHOCTU U
TPaAMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbI «Hyxxabl ¥ YastHusa HocuTenen TPaauLMOHHbIX
3HaHWI B 00N1aCTU MHTENSEKTyarnbHOM COBCTBEHHOCTUY, CTP. 25, 4OCTYNHbIN Ha:
http://www.wipo.int/publications/en/details.jsp?id=283&plang=EN.

158 C 6onee noapobHoN nHpopmaL e MOXHO 0O3HAaKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.
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OHa CINY>XUT HEKUM «MOCTUKOM» MEXAY COBPEMEHHOM HayKON 1 TPAANLMOHHBIMU 3HAHUSMMU, U
Gnarogapsi 3ToMy MOXET UCMONb30BaTbCA AN CTUMYNUPOBAHMSA YrnyGneHHbIX nccneaoBaHuin,
HanpaBleHHbIX Ha Co3aaHne HOBbIX NeKapCTBEHHbIX CPEACTB Ha OCHOBE MHAOpMaLUK O
TPaAMUMOHHBIX 3HaHusX. LIBT3 npeaHasHayveHa cnyXuTb « MOCTMKOM» Ha rnobanbHOM ypoBHE
Mexay OPEBHUMU criokamu (OBYCTULUMSIMUM) HA CAHCKPUTE M NMaTEeHTHbIM 3KCMEePTOM, NMOCKOSbKY
6a3a gaHHbIX OyoeT NpedoCcTaBnsATb MHOPMaLUUIO O COBPEMEHHbIX, a TakKe MECTHbIX
Ha3BaHUAX Ha A3blke U B hopMaTe, NOHATHbIX ANA NaTEeHTHbIX 3KkcrnepToB. [peanonaraeTcs,
YTO 3TO JAET BO3MOXHOCTb CBECTM K MUHUMYMY HEXBATKY 3HaHUi1 06 N3BECTHOM YPOBHE
TexHukn. Takas 6asa AaHHbIX ByaeT cogepkaTb 4OCTATOMHO AeTann3npoBaHHbIe
onpeaeneHns, NPUHLUMMbI U KOHUENUMM ANs TOro, YToObl CBECTU K MUHUMYMY BEPOSITHOCTb
NaTeHTOBaHWUSA B KAYECTBE «M306peTeHNn» He3HaUNTENbHbIX/HECYLLIECTBEHHBLIX U3MEHEHNIA®,

Knaccudmkaumsa pecypcoB TpaaULMOHHbIX 3HAaHUN

Knaccudumkauusa pecypcos TpaguumMoHHbiX 3HaHun (KPT3) asnaetca HoBaToOpCKom
CTPYKTYPUPOBAHHOW KnaccuduKaLunoHHOM CUCTEMON, KOTopas NnpeaHasHadYeHa ans CUCTEMHOro
YNOpsiAOYEHUS, PacnpoOCTpPaHEHNS N MOMCKA N KOTopas BKNOYAeT OKOMo 5 Thic. noarpynn
TPaAULMNOHHBIX 3HAHUIW B OTNUYME OT OAHON rpynnbl B MexayHapoaHOM NaTeHTHON
knaccudukauum (MMK). KPT3 6bina paspaboTaHa Ans UHOUACKUX CUCTEM MeAULMHBI
(aropBena, yHaHu, cugoxa u nora). KPT3 nonydnna mexgyHapogHoe NpusHaHue, U oHa
npuesasaHa Kk MINK. Mo Bcel BeposTHOCTU, OHa ByaeT cnocobCTBOBATL NMOBLILLEHNIO YPOBHS
MHCPOPMMPOBAHHOCTM O CUCTEMAX TPAAMLMOHHbBIX 3HaHU Gnarogapsi MCNONb30BaHMIO
COBPEMEHHOW CUCTEMbI PAcnpPoOCTpaHeHUs, a UMEHHO MHAPOPMALMOHHBIX TEXHOSOMMA, U B
yacTHocTn VHTepHeTa n Beb-TexHonornn. NpeanonaraeTcs, YTo CTPYKTypa U CTENEHb
aetanmsaumm KPT3 BbI30BYT MHTEPEC Y TEX CTPaH, KOTOpbIe NpunaratT yeunus K
NpeAoTBPaLLEHWNIO BblAa4M HE3aKOHHbIX NAaTEHTOB Ha HEOPUTrMHAIbHbIE OTKPbITUS, CBA3AHHbIE C
cucTeMamMu TpaauLMOHHBLIX 3HaHMIAEL,

TpaAMLIMOHHaH MegunuuHa

BOS onpegensieT aT0T TEPMUH KaK « COBOKYMHOCTb 3HAHUI, HABbIKOB U NPaKTUY4ECKUX MPUEMOB,
OCHOBAaHHbIX Ha TEOPUSIX, BEPOBAHMSX U ONbITE, ABMAIOLLINXCA HEOTbEMITEMON YacTbto
pasnnyHbIX KynbTyp, Oyab TO NoaaaowmMxcs OO bACHEHNIO UK HET, NCNONb3yeMbIX ANS
nogaepXaHusi 34OpPOBbS, a Takke ANt NPOUNaKTUKA, ANArHOCTUKN, 0BnerdeHnst nnn nevYeHns
dumsnyecknx 1 ncuxmdecknx sabonesaHnin» 152, BO3 Takke onpegensieT « TpaguLMOHHYH
MEANLNHY» KaK «BKITHOYAIOLLYH pasfnnyHbIe NPaKTUY4ECKUE MeToabl, NOAXOAbl, 3HAHUS U
BEpPOBaHMs B 061acT BpayeBaHus, BKITOYAsS pacTUTENbHbIE, XKUBOTHbLIE U/UIN OCHOBAHHbIE Ha
MUHEepanax fiekapCTBEHHbIE CPEeACTBA, AYXOBHYIO Tepanmio, MaHyanbHble NpuemMbl 1
ynpaXHEHWS, MPUMEHSAEMbIE pas3fesibHO UMK B codeTaHnn Ans nogaepXaHns 340poBbs, a
TaKKe AN neyYeHus, ANarHoCTUKN UMK NPOUNaKTUKK 3a6onesaHnn» 13,

MpousBeneHNa U MHHOBaUWUK, OCHOBaHHbIe Ha TpaauUUAX

Tpaguummn npeacTaBnsitoT coboi KynbTypHYHO NPaKTUKY U MOEW, KOTOPble pacLeHMBaOTCS Kak
OTHOCSILLMECS K MPOLLIOMY M KOTOPbIM OTBEAEH OnpeAeneHHbIin ctatyc. TepMuH
«NPOM3BEAEHNS U MHHOBALMW, OCHOBaHHbIE HA TPaAMLMSX» O3HaYaeT MHHOBaLMA 1
npousBeaeHnsl, OCHOBaHHbIE HA TPAAMLMOHHBIX 3HAHUSIX KaK MaKo8bIX, HO pa3BUTbIE U

159 Ponb peecTtpoB 1 6a3 AaHHbIX B 0XpaHe TPaauUMOHHBLIX 3HAaHWI: cpaBHUTENbHbIA aHann3. OTtdyeT UNU-IAS
Report, aHBapb 2004 r., cTp. 18.

160 Tam xe.

161 C 6onee nogpobHon nHpopmaLmer MOXHO 03HAKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

162 O6wue pykoogsLme npuHumnel BO3, kacatowpmecs MeToanku NpoBeAEHNS UCCNEA0BaHNUIA U OLEHKN
TpaguumoHHon MeanumHel (WHO/EDM/TRM/2000.1), cTp. 1.

163 Crtpaternst BO3 B obnactu TpaguumoHHon MeauumHel Ha 2002-2005 rr., cTp. 7.
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MO/IEPHU3NPOBaHHbIE BHE TPAAMLMOHHOIO KOHTEKCTa®*, TpaauuMoHHbIe 3HaHWUA KaK maKkoeble
03HayvalT «CUCTEMbI 3HAHWUI, NPOM3BEAEHNSI U MHHOBaLUN, KOTOPbIE, Kak NpaBuIio,
nepenalrTcs U3 NOKOSEHMS B NMOKONEHME; Kak NpPaBuo, CYMTATCA OTHOCALMMUCS K KaKoMy-
NGO KOHKPETHOMY HapoAy MINN Hacensiemor UM TEPPUTOPUM; Kak NpaBuro, paspabaTbiBatoTcs
6EeCcCcUCTEMHO 1 MOCTOSIHHO Pa3BUBAIOTCA B OTBET HA U3MEHEHWE BHELLHUX YCIOBUIA» 6%,
MHHOBaUWM, OCHOBaHHbIE Ha TpaauLUUSIX, OTHOCATCS K TEM Cry4yasim, Korga Tpaauums
BbICTYNaeT B KA4eCTBE NCTOYHMKA MHHOBAaLWIA, OCYLLECTBIISIEMbIX YIIEHAMW COOTBETCTBYHOLLEN
KyNbTYPHON OBLLUMHbBI UMM CTOPOHHMMW NMUAMU; B 3TUX CINyYasix MHHOBALMMW MOTYT Takke
BbISIBNATb ApYyrve BMAbl UCMONb30BaHUS TPaaMULMKU, KOTOpble MOTYT ObiTb NPOaHaNM3MpoBaHbl B
KOHTEKCTe MHTenmneKTyanbHon cobctBeHHOCTU®®. Bonee nogpobHO TpaanLMOHHBLIE 3HAHNS
«KaK TaKoBble» U NPOV3BEAEHUS U UHHOBALMKN, OCHOBaHHbIE Ha TPAAULIMOHHBIX 3HAHUSIX,
paccMaTpuBaloTCs B JOKYMEHTe, o3arnaBreHHOM « CMIMCOK U KpaTKoe TeXHUYEeCKoe NosiCHEeHMe
pasnunyYHbIX POPM, B KOTOPbIX MOXXHO HANTU TPAANULMOHHbIE 3HAHMSA»
(WIPO/GRTKF/IC/17/INF/9)7,

KonBeHuua KOHECKO o Mmepax, HanpaBfeHHbIX Ha 3anpeLieHue u npeaynpexaeHue
He3aKOHHOro BBO3a, BbIBO3a U NepeAayun npaBa co6CTBEHHOCTU Ha KyJbTYpPHbIe
LLeHHOCTH

B 1970 r. OpraHmsaumst O6beanHeHHbIX Hauuin no Bonpocam o6pa3oBaHns, Haykn 1 KynbTypbl
(KOHECKO) npuHsna KoHBeHUMO st OXpaHbl KyNbTYPHbBIX LEHHOCTEN, HAaXo4ALWMXes Ha
TEPPUTOPMM rOCySapcTBa, OT ONACHOCTEN KpaXkun, TanHbIX PACKOMOK M HE3aKOHHOMO BbIBO3a.
KoHBeHUusA BcTynuna B cuny B 1972 .

KoHBeHUus 00s3bIBAET CBOUX rocyaapcCtB-y4aCTHMKOB OCYLLECTBIIATL MepPbI MO TPeM OCHOBHbIM
HanpaBlieHUAM:

1- MNpeBeHTMBHbIE MEPLI: CO3[aHNe PeecTpoB LIEHHOCTEN, yupexaeHue
CBUAETENbCTB Ha BbIBO3, OCYLLECTBIIEHME KOHTPOSS 32 TOProBren, BBeaeHNe
YrONOBHbIX Y aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeaeHMe 06pa3oBaTerbHbIX KaMnaHuii
nT.Ao.

2- MNonoxeHnsa 0 BO3BpaLLEeHMK: B COOTBETCTBUM C NyHKTOM (b) (ii) cTatbn 7
KoHBeHUuun rocygapcrea-y4acTHUKM 06a3ytoTca no TpeboBaHMIo rocyaapcTBa-yreHa
«MPOUCXOXKOEHMS» NPeaNnPUHMMATEL COOTBETCTBYIOLLME LWarK A8 OBHapy>eHWs 1
BO3BpaLLeHns nobon nogobHON KynbTYpPHON LEHHOCTU, BBE3EHHOW NOCNE BCTYMNEHUS
HacToswen KoHBeHuun B cuny B 060MX 3aMHTEPECOBaHHbIX rOCyaapcTBax, npu
yCroBMMW, OAHAKO, YTO rocyAapcTBo, obpaLllatoLlleecs ¢ Npocboon, BeinavnsaeT
cnpaBeanuBylo KOMMNEHcaLmo 4o06pOCOBECTHOMY NOKyNaTeNto Uin nuuy, KOTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty UeHHoCTb. B ctatbe 13 KoHBeHUUn Takke
coaeprkaTcsi NONOXEHWs, KacaloLmMecs BO3BPaLLEHUS LEHHOCTEN U COTPYAHMYECTRA,
KOTOpble HOCAT Boriee KOCBEHHbIV XxapakTtep 1 06ycrnoBreHbl BHYTPEHHUM
3aKOHOAATENbCTBOM.

3- Cuctema mexagyHapo4HOro COTPYAHNYECTBA: MAEs YKpenrneHns CoTpyaHMYecTBa
cpeau rocygapcTB-y4aCTHUKOB M MEXAY HUMK NPOHU3bIBaeT cobon BCto KOHBEHLMIO.
B cnyyasx, koraa KynbTypHOe Hacrneane nofBepraeTcs onacHoOCTu pasrpabneHus,
ctatbsa 9 npegycmMaTpmMBaeT BO3MOXHOCTb OCYLLIECTBIEHUS Bonee KOHKPETHbLIX Mep, B
4YaCTHOCTU, KOHTPONSI 32 BBO3OM M BbIBO3OM.

164 Cwm. ctaTtbk 10-13 MAOMPMCX.

165 CM. gnokymeHT BOMC WIPO/GRTKF/IC/3/9.

166 CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHun KyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
167 Oannane XKepse, «Cornawexne TPUMMC. TNpoekTt u aHanu3». M3g. 3-e, Sweet & Maxwell, ctp. 132.
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KonBeHuna KOHECKO 06 oxpaHe 1 noowpeHnn pasHoobpasuna opmM KynbTypHOro
caMoBblpaXeHus

B 2005 r. OpraHu3auma O6beanHeHHbIX Haumi no Bonpocam obpa3oBaHus, Hayku U KynbTypbl
(KOHECKO) npuHsina Konseryuto KOHECKO 06 oxpaHe u noowpeHuu pa3Hoobpasusi popm
KyJfIbmypHO20 caMOBbIPa)xeHusl, KoTopasi Bctynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nsanoxeHbl B ctatbe 1: (a) oxpaHa v noowlpeHne pasHoobpasusa bopm
KynbTypHOro camoBblpaxeHust; (b) cosgaHue ycrnoBun gns pacugeta n ceobogHoro
B3aMMOAENCTBUSA PasfnyHbIX KynbTyp Ha B3aUMOBbLIrO4HOW OCHOBE; (C) noolipeHue guanora
Mexay KynbTypamu B Liensax obecneyeHns bonee Wwmpoknx n cbanaHcMpoBaHHbIX KyJbTYPHbIX
06MeHOB BO BCEM MUpE B MHTEpecax B3avMOYBaXXeHUS KyrnbTyp U KynbTypbl MUPa;

(d) noowpeHne MexKyrnbTypHOro B3auMogenCcTBUS B LENAX pasBuUTUS B3aMOMPOHUKHOBEHNS
KynbTyp B OyXe HaBeAeHMs MOCTOB MeXay Hapogamu; (€) nooLipeHne yBaXeHus K
pa3Hoo6pa3nto opM KyrnbTyPHOro CaMOBbIPaXXEHMS U NOBbILLEHNE 0CO3HAHUA LLEHHOCTU 3TOro
pa3Ho0bpa3ns Ha MECTHOM, HaLMOHaNbHOM U MexayHapoaHom ypoBHsX; (f) moarBepxaeHue
Ba)XHOCTM B3aMMOCBSI3N MEXAY KynbTypon 1 pasBnutnemM ans Bcex cTpaH, B 0COBEHHOCTH
pa3BUBAIOLLMXCS, M NoAOEpKKa AEUCTBUIN, NPeAnpUHMMaEMbIX HA HaUMOHANbHOM 1
MeXOyHapOo4HOM YPOBHSIX C LieNblo o6ecnevnTb Npu3HaHue NogsIMHHOW LLEeHHOCTN 9TON
B3aMMOCBA3N; (g) npusHaHme ocoboro xapakrepa KyrnbTypHON OeATENbHOCTU U KYNbTYPHbIX
TOBapOB M YCIyr Kak Hocutenen camobbITHOCTK, LeHHOCTen 1 cmbicna; (h) nogTeBepxaeHue
CyBEPEHHOro npasa rocyaapcTB Ha NOAAEPXKKY, MPUHATME U OCYLLECTBNEHMNE NONUTUKM U MeP,
KOTOPbIE OHM CYUTAIOT HaAMeXalmmmn 4nsa oxpaHbl U NooLwpeHns pasHoobpasusa opm
KyNbTYPHOIro CamoBbIpaXXeHns Ha cBoewn Tepputopuu; [1] (i) ykpenneHne mexxgyHapogHoro
COTPYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YAaCTHOCTU ANS pacLUMpEHUS
BO3MOXHOCTEN pa3BMBalOLLMXCA CTpaH B 06nacTn oxpaHbl U NooLwpeHnss MHoroobpasms opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KonBeHuusa FOHECKO 06 oxpaHe HemaTepuarnbHOro KysfbTypHOro Hacneaus

KoHBeHUus 6bina npuHaTta OpraHmsaunen O6beanHeHHbIX Hauum no Bonpocam ob6pa3oBaHus,
Haykun n kynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpensa 2006 r. Llenu
KOHBEHUUN COCTOAT B OXpaHe HemMaTepuanbHOro KynbTypHOro Hacreans, obecnedeHnn
YyBa)KEHUSA HEMaTepuanbHOro KynbTypHOro Hacneaus obLwmH, rpynn n oTAeNbHbIX N1L,
NoBbILLEHNE OCBEAOMITEHHOCTN OOLLIECTBEHHOCTU O BaXKHOW PONKN HEMaTepuanbHOro
KynbTypHOro Hacnegus n obecnedyeHve ee B3aMMHOIo NPU3HaHWs, a Takke B NpeaoCcTaBreHnm
MOMOLLM M COTPYAHMYECTBE Ha MEXOYHapOOHOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuanyeckom crioBape bnaka TepMuH «HegobpocoBecTHas KOHKYPEHUMS» onpeaensieTcs
kak «6ecyecTHOe U MOLLEHHMYEeCKoe CONepPHNYECTBO B 061acTM TOProBAM U KOMMEpPLUK,
0CcOBEHHO MpaKTUKa NPOABWMKEHMS HA PbIHOK CBOMX COBCTBEHHbLIX TOBApPOB 1 NPOAYKTOB B
yLiepb npoaykTaMm u ToBapam Kakon-nmbo Apyrov CTOPOHbI MOCPEACTBOM UMUTALIMMN UMK
KOHTpadhakuum Ha3BaHus, 6peHaa, pasmepa, POPMbl UMK APYTUX OTIINYUTENbHBIX MPU3HAKOB
U3OEnUs UK ero YNakoBKu».

CornacHo nyHkTy 2 ctaTtbh 10bis lMapuxxckol KOH8EHUUU MO OXpaHe MPOMbIUIEHHOU
cobcmeeHHocmu (1883 r.) «akToM HegoBPOCOBECTHOWM KOHKYPEHLIMN CHMTAETCSA BCAKANA aKT
KOHKYpEeHLMW, NPOTUBOPEYaLLMI YECTHbIM 06bl4asiM B MPOMBILLIIEHHbIX Y TOProBbIX Aenax».
Hanee B nyHkTe 3 ctaTbm 10bis roBopuTCS, 4TO «[B] YacTHOCTW, noanexaT 3anpeTy: (i) Bce
JEencTBms, crnocobHble Kaknm Obl TO HM ObINTO CNOCOOOM Bbi3BaTb CMELLEHNE B OTHOLLEHUMN
npeanpuaTus, NPoOAYKTOB UMW NPOMBILLIIEHHOW UM TOProBOW AeATENbHOCTU KOHKYPEHTa;
(ii) NnoxHble yTBEPXKAEHWSA NPU OCYLLIECTBNEHUN KOMMEPYECKOW AeATENbHOCTU, CNIOCOBHbIE
AVCKpeanTMpoBaTh NpeanpuaTue, NPoAyKTbl UM MPOMBILLNIEHHYIO UM TOProByHO
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[esATeNnbHOCTb KOHKYpeHTa; (i) ykasaHus unv yTBepXaeHusl, UCNonb3oBaHWe KOTOPbIX Npu
OCYLLIECTBEHNMN KOMMEPYECKOW AESTENBHOCTN MOXET BBECTU OOLLECTBEHHOCTL B
3abnyxaeHve OTHOCMTENbHO XapakTepa, cnocoba U3roToBneHusl, CBOMCTB, MPUIO4HOCTM K
NMPUMEHEHMIO UMW KONMYECTBA TOBAPOBY.

Oeknapauus OpraHusaumn O6beanHeHHbIX Haumin o npaBax KOpPeHHbIX HApoAoB

B 2007 r. l'eHepanbHasa Accambnest OpraHmsaumm O6beanHeHHbIX Hauun npunsana
Leknapayuro OpaaHuzauuu Ob6beduHeHHbIX Hayuli o rpasax KopeHHbIX Hapodos.
[eknapauus NnpusHaeT, YTO KOPEHHbIE HApOdbl MMEIOT paBHbIE NMpaBa YenoBeka Ha 3awmTy oT
KyNbTYpPHOW AUCKPUMUHALMMK, U HanpaefieHa Ha NooLLpeHne B3aMMHOMO yBaXKeHMUS U
rapMOHMWYHbBIX OTHOLLEHUI MEXAY KOPEHHBIMWN HapoA4amMmn U rocygapcTBamu.

B oTHOWeEHUN TPaaULMNOHHBIX 3HAHUIN, TPAOULMOHHBIX BbIPAXXEHUIN KYNbTYPbl U reHEeTUYECKNX
pecypcoB B nyHkTe 1 ctatbn 31 npegycMmatpmBaeTcs crneaytollee: «KOpeHHble Hapoabl MMeIoT
NpaBo Ha COXpaHeHMe, KOHTPOSb, OXPaHy 1 pa3BuUTUE CBOErO KyNbTYPHOro Hacneaus,
TPaAULMNOHHBIX 3HAHUIN U TPaAMLUMOHHBLIX (OOPM KYNbTYPHOIO BbIPaXEHWS, a Takke NPosIBNEHNN
NX HAY4YHbIX 3HAHWI, TEXHOMOMMIA N KyNbTYPbl, BKOYas MOACKUE U reHeTUYeCKne pecypchl,
CeMeHa, fnekapcTBea, 3HaHUsa CBOWCTB (hayHbl 1 hnopkl, Tpaguumm yCTHOro TBOPYECTBa,
nutepaTypHble NPOU3BEAEHUSA, PUCYHKU, CMOPT U TPaAULMOHHbIE UrPbl U M306pasnTenbHoe 1
NCNoNHUTENbCKOE NCKYCCTBO. OHM MMEIOT Takke NpPaBo Ha COXpaHeHME, KOHTPOSb, 3alLnTy K
pa3BUTUE CBOEN MHTENNEKTYanbHOM COGCTBEHHOCTU HA Takoe KyrbTypHOe Hacneaue,
TPaAVLMOHHbIE 3HAHWS U TPaANLMOHHBbIE (DOPMbI BblpaXKeHUs KynbTypbl». [anee B nyHKTe 2
ctatbu 31 roBopuTcs, 4TO “COBMECTHO C KOPEHHbLIMU Hapo4amu rocygapcTea NpUHUMatoT
AENCTBEHHbIE Mepbl B LIeNAX NPU3HaAHUA U 3allnTbl OCYLLECTBEHUS 3TUX npas». B oTHowweHun
TpagMLMOHHOW MeanUUHbI B cTaTbe 24 npegycmaTpmBaeTcs crieaytollee: «KKOpeHHble Hapoapl
MMET NPaBo Ha CBOK TPAANLMOHHYO MEANLMHY U Ha COXPaHEeHNe CBOEN NPaKTUKK
BpayeBaHUs, BKMOYas COXpaHEHNE BaXXKHENLLMX NIEKAPCTBEHHbIX PACTEHUI, XXNBOTHbIX U
MWUHEpanoB».

Bceo6was geknapauus npas Yenoseka

Bceobwas geknapauusi npae vyenoBeka ABNSETCS KpaeyrosbHbIM AOKYMEHTOM B 00nacTtu
6opbObl 3a NpaBa YenoBeka. [eknapauusi, CocTaBreHHas nNpeacTaBUTENSIMN PasMyHbIX
NPaBOBbIX M KyNbTYPHbIX TPAAULMIA N3 BCEX PEMMOHOB MMpa, Bbina npoBoarnaileHa
"eHepanbHon Accambneen OpraHusdaummn O6beanHeHHbIx Hauun B MNapwke 10 gekabps 1948 r.
B KayecTBe obLero ctangapTa BCex HApOAOB M Haumi. B Hel Gbinv BnepBble NPOBO3rNaLLEHbl
OCHOBHbIE NpaBa YenoBeka, noanexaine sceobLlein sawmnTetos,

Ucnonb3oBaHue TpaaULMOHHbBIX BbIpaXeHUN KyNnbTypbl/TPaaULMOHHbIX 3HAHUN

TpaanumMoHHbIE 3HAHUSA U BbIpaXXeHMS KyNbTypbl MOTYT UCMNOMNb30BaTbLCS B PA3fMYHbIX LIENSIX.
Mcnonb3oBaHne TpaanUMOHHBLIX 3HAHUIA UMK BbIPAXXEHWUI KyIbTYpPbl OXBaTbIBAET KOMMEPYECKOe
NN NPOMbILLNEHHOE UCMONb30BaHNe, 00bIYHOE UCNOoNb3oBaHMe, OOPOCOBECTHOE
ncnonb3oBaHve, JOMAaLUHEE UCMOSb30BaHNE N UCMONb30BaHNE TPaAULMOHHON MeauLUUHbLI Ans
OXpaHbl 340POBbS, a TaKKe UCMONb30BaHNE B UCCreAoBaTENbCKMX U 06pa3oBaTeNbHbIX LEensX.

Kommepyeckoe ucrnosib308aHue

B topuauyeckom cnosape briaka TepMUH «KOMMEPYECKOE NCMONb30BaHME» ONpeaensaeTcs Kak
«MCMNONb30BaHNe, KOTOPOEe CBA3aHO C OCYLLECTBNEHMEM UMK PasBUTUEM OEATENbHOCTH,
npuHocsLen goxon. «HekoMmMepyeckoe Mcnonb3oBaHWe» onpeaenseTcs Kak «MCcnorb3oBaHne

168 Cm. http://www.un.org/en/universal-declaration-human-rights/.
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paan nM4HOro yaoBoOJ1IbCTBUA UK B npearnpuHnMaTeribCKnuxX uensx, He CBA3aHHbIX C
nonyvyeHmem goxona mUinu Bblrogbl, Ui MHOTo BO3HaArpaxaeHna»

ObbI4HOE ucnoIb308aHUE

B TuxookeaHckom peauoHanbHOM murnogom 3akoHe om 2002 2o0a 06 oxpaHe mpadulUOHHbIX
3HaHul u rposieneHul Kynbmypbl TEPMUH «O0ObIYHOE UCNONb30BaHNE» ONpeaensaeTcs Kak
«MUCMNONb30BaHME TPAANLMOHHBIX 3HAHWUI U BbIPAXXEHUI KYNbTYpbl B COOTBETCTBMMN C OObIYHbIM
NPaBOM M NPaKTUKOM TPAAMLMOHHBIX BagenbLesy.

TepMuH «HenpepbiBHOE 0ObIYHOE UCMONb30BaHNE» XapaKTEPU3YET YCTOMYMBOCTb M XKUBOW
XapakTep UCMoNb30BaHUS TPAAULMOHHBIX 3HAHUIA U/UNK TPAAULMOHHbBIX BbIPAXXEHWI KyNbTypbl
KOPEHHbIMW 0BLLMHAMM B COOTBETCTBUM C UX OObIYHBIM NMPABOM U MPaKTUKOWA.

JobpocosecmHoe ucrosb3osaHue

MpyMeHUTENBLHO K aBTOPCKOMY NpaBy B topuamyeckom cnosape bnaka tepmuH
«4o0bpocoBeCcTHOE UCNONb30BaHME» ONPEAENnseTCs Kak «pa3dyMHOEe N OrpaHUYeHHoe
Ncnonb3oBaHne NpPon3BeAEeHNs, OXPAHAEMOro aBTOPCKNM nNpaBoM, 6e3 paspelleHns aBTopa, a
WMEHHO TaKoe, Kak LUMTUPOBAHMNE KHUTN B KHMXXHOM 0B603pEHUM UMM UCMONb30BaHME €€ YacTen
B napoaun. [JoGpocoBeCTHOE NCMONb30BaHME SABMSIETCS CPEACTBOM 3aLUMThbl NPOTUB
06GBUHEHWI B HApPYLLEHWUM NMpaB C y4eTOM CneayrLmnx onpeaeneHHbIX 3akoHOM haKTOpPOB:

(1) uenb 1 xapaktep Ucrnonb3oBaHus, (2) xapakrep NPoM3BeaEHNS, OXPAHSEMOro aBTOPCKUM
npaBom, (3) macwTabbl MCNONb30BaHUS Npon3BeaeHUs n (4) 3KOHOMUYECKME NOCNEeACTBUSA
NCMNONb30BaHNAY.

LomauwiHee ucnonb308aHUE U UCOb308aHue Oris 0xpaHbl 300p08bs

B topngmyeckom croeape bnaka TepMmnH «4OMaLLHUI» ONpeaensaeTcs Kak « OTHOCALMIACA K
Aomy unu cembe; 6biTtoBon». B nyHkTe 1 [JoxMHckon Aeknapauumu, kacawowencs CornaweHns
TPUIMC n obLiecTBEHHOro 3apaBooXpaHeHns, NPU3HAETCa «Cepbe3HOCTbL Npobnem B obnactu
3[1paBOOXpPaAHEHUS, C KOTOPbIMW CTanNKMBaeTCa MHOXXECTBO Pa3BMBatOLLIMXCHA N HaUMeHee
pa3BUTbIX CTpPaH, 0COOEHHO Tex Npobnem, koTopble ABnsTcAa crieactenem BUY/ClrNa,
Tybepkynesa, Manspumn n apyrux anngemMmyeckmx sabonesanui». [anee B nyHkTe 5(C)
OTMeYaeTCs criegytollee: «Kaxgoe rocygapcTBO-4YreH MMeeT npaBo onpeaensTb, YTO UMEHHO
npeacraenseT cobon HauMoHanbHas YpesBblHanHas cuTyaums u apyrne NCKMYNTENbHO
cepbesHble 06CTOATENbCTBA, MPU TOM MOHMMAaHUK, YTO KPU3MCHbIE CUTyauun B obnactu
3[paBOOXpaHeHuns, B TOM Yucne cesasaHHble ¢ BUY/CTIOom, TyGepkynesom, manspuen v
APYrMMn anngemMuyeckumMmm 3abonesaHmsaMm, MOryT NpeacTaBnsTb COO0N HaLMOHaNbHYO
4YpEe3BbIYANHYIO CUTYaLMIO UK OPYTrMe UCKIIOYUTENBHO Cepbe3Hble 06CTOATENbCTBAY.

Ucnonb3o8aHue 8 uccriedogamesibCKUX U obpa3osamesibHbIX Uessix

MpYMeHNTENBHO K NaTeHTam B lopuanyeckom crioBape brnaka TepMUH «CpPeacTBO 3aLUThI,
OCHOBaHHbIE Ha NPUHLUMNE UCNONb30BaHNSA B 9KCNEPUMEHTarbHbIX Lensx» onpeaenseTcs kak
«CpeacTBo 3allMTbl MPOTUB 0OBUHEHWI B HAPYLLUEHUM NaTeHTHbIX NpaB, UCNoNb3yeMoe Toraa,
Korga 3anaTeHToBaHHOE M300peTeHMe Co30aeTesl M UCNONb3YETCS UCKITIOYUTENBHO B HAy4YHbIX
uenax. HecmoTps Ha To, YTO 3TO CPEACTBO 3alUMThI NO-NPEXHEMY NPU3HAETCS B KAYeCTBe
TaAKOBOro, OHO TOSKYETCS B Y3KOM CMbICIE M B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONBKO
B OTHOLLEHUW MUCCreaoBaHUiA, NPOBOAUMBIX B LENSX NPoBepKN (DOPMYIibl M306pETEHUS».

Cne,u,yeT OTMETUTb, YTO, XOTA NMpaBa VIHTeJ'IJ'IeKTyaJ'IbHOVI COBCTBEHHOCTU U ABNAIOTCS
NCKITKO4YUTEIIbHbIMU NMpaBaMy, B OTHOLUEHUN 3TUX UCKIMIOYUTENbHbIX MpaB npeaycmMmaTtpuBaroTCA
onpeaeneHHble N3bATUA N orpaHn4eHn. HaanMep, B obnactu naTeHToB B HauunoHasribHOM
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3aKoHoaaTenbCTBe pAana CTpaH npeayCcMaTtpmBarloTCA onpenefieHHble N3bATUA U orpaHn4YeHnA B
OTHOLUEHNN NCKNIOYNTENBbHbIX NpaB, B YaCTHOCTU creayrowine:

a) nencTens, coBepLllaemMble B JIMYHbIX 1 HEKOMMEPYECKUX LIESTAX;

b)  pelicTBuMSA, coBEpLUAEMbIE UCKMTOYUTENBHO B 3KCNEPUMEHTANbHbIX UK
nccrnenoBaTenbCKUX LIENsiX.

MpumeHeHue

B ctatbe 2(c) Hazolicko2o npomokorsa peaynuposaHusi docmyra K 2eHemu4ecKum pecypcam u
COBMECMHO20 UCr0/Ib308aHUs Ha cripasednueoli U pasHoOU OCHOBE 8bi200 OM UX MPUMEHEHUS
Kk KoHeeHuuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBoguTca criegytollee
onpegeneHne: «NpoBefeHne nccrnegoBaHnii U pa3paboTok reHeTUYecKoro n/mnm
BMOTEXHONOrMYECKOro CoCTaBa reHeTUYECKNX PECYPCOB, B TOM YMCNE NYTEM NPUMEHEHNS
OmoTexHonornn, Kak oHa onpepgeneHa B cratbe 2 KoHBEHUMWY.

MHcTpymeHTapmun BOUC npumeHUTEnNbHO K JOKYMEHTauumM B 0611acTy TpaguLMOHHbIX
3HaHUM

[MporpammMbl JOKYMEHTUPOBAHUSA MOTYT 3aTparnBaTb BONPOCHI MHTENNEKTyansHon
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPaaAULMOHHBIX 3HaHU. B npouecce
AOKYMEHTMPOBAHMSA KpariHe BaXXHO BCECTOPOHHE YYNTbiBaTb €ro NocneacTsus Ans npas
WHTennekTyansHon cobcTeBeHHocTU. NHCTpymeHTapun BOUC npumeHnTensHo K
AOKyMeHTauun B 06nactv TpaamLUMOHHbIX 3HaHUW NpeaHasHadYeH ans ynpasneHns
WHTEeNNeKTyanbHOM COBCTBEHHOCTBIO B MpoLiecce AOKYMEHTMPOBAHWS, @ TaKKe UCMONb30BaHNS
3TOro npouecca B kadecTBe OTNPaBHOM TOYKM AN nepexoda k 6onee addheKTMBHOMY C TOUKN
3peHnst NPUHOCUMOW NOMb3bl YNPaBeHNo TPaAULMOHHBIMU 3HAHUAMW B KA4YEeCTBE OOHOro 13
VHTENNeKTyarnbHbIX U KyNbTYpPHbIX aKTUBOB OOLLMHBI®®,

UHcTpymeHTapuin BONC npymeHnTENbHO K AOKyMeHTaumm B 06nactu TpaguumMOHHbIX 3HaHWM
cneumanbHO NpeaHasHaveH Ansg Ucnonb3oBaHUS KOPEHHLIMU HAapoAaMnM N MECTHLIMI
obwmHamn. OH MOXeT TakKe oKasaTbCsl NMOSIE3HbIM AN APYIMX UL, U OPraHoB, TakMX, Kak
rocygapcTtBeHHble criyxawme segomcTts NC, nuua, OTBETCTBEHHbIE 3@ NPUHATUE NONMUTUYECKUX
peLLeHniA, Hay4YHO-UCCIea0oBaTENbCKME YUPEXKAEHUS N YUPEXOEHUSA KyNbTypbl, peanuaytowme
NPOEKTbl AOKYMEHTUPOBAHWS.

Korga 3HaHusa 3ag0oKyMeHTUpoBaHbl, AN MX OXpaHbl MOXHO 3a4eNcTBOBaTh Npasa
WHTENNeKTyanbHoM CO6CTBEHHOCTM U APpYrne NpaBoOBble MEXaHU3Mbl, OOHAKO YCNeX MoXeT
ObITb 06ecneyveH ToNbKo B TOM Cryvae, ecnv AOKYMEHTUPOBaHNE NPOM3BEAEHO HaAeXaLUnMm
obpasom. UHcTpymeHTapuin BONC npumMeHMTENbHO K AOKyMeHTaumm B obnactu
TPaAULMNOHHbBIX 3HAHUI NPU3BaH MOMOYb OLEHUTb BO3MOXHbIE BapuaHThbl YCTAHOBMEHNS
OXpaHbl Ha OCHOBE MpaB MHTENNeKTyanbHOM COBCTBEHHOCTH, CNaHMPOBaTh U peanu3oBaTb
NPYMeHEeHne NoAxXoA0B M OCYLLLECTBIIEHNE cTpaTernn B 06nacTn MHTENNeKTyanbHOM
COBCTBEHHOCTM Ha aTane AOKYMEHTMPOBAHUSA TPAAULMOHHBIX 3HAHUN.

Tunossblie nonoxeHnsa BOUC-FOHECKO ans HauuoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXeHu hponbKrnopa oT He3aKOHHOIo UCMNONb30BaHUA U APYrMX HAHOCALMUX yLiepo
OencTBun

Ha coeeluaHunn, opraHnzosaHHoM B 1982 r. npu cogenctaum OpraHmsaumm O6begnHEeHHbIX
Hauwnin no Bonpocam obpasoBaHus, Hayku n KynbTypbl (KOHECKO) n BOUC, Komutet

169 WHcTpymeHTapuin BOUC npymeHNTENBHO K AOKYyMEHTaLMK B 06nacTu TpaanLUMOHHbLIX 3HAHWIA [OCTYMNEH Mo
agpecy: http://www.wipo.int/publications/en/details.jsp?id=4235.
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NPaBUTENBbCTBEHHbIX 3KCMEPTOB NPUHAN TUMOBbIE MOIOKEHUS. ATU NONOXEHWs NpeanonaratT
MOZENb SUi generis oxpaHbl B 06nacTy MHTENNeKTyanbHOM COOCTBEHHOCTU B OTHOLLEHUN
TPaAVLMOHHbIX BbIpaXXeHUIN KyNbTypbl/BblpaXkeHun ponbknopa, kotopas nony4mna A4oCTaTtoyHO
LUMPOKOE MUCMNoNb30oBaHWe rocygapcresamm — yneHamu BONC.

Turiosble os0xeHuUs1 Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHow BblpaXXeHu orbkriopa
OT 3noynoTpebneHunit, C 0O4HON CTOPOHbBI, U CBOGOAOM M NOOLLPEHMEM AaNbHENLLErO Pas3BUTUS U
pacnpocTpaHeHust orbKnopa — ¢ ApYyron. B HMX yunTbiBaeTCs TOT GhakT, YTO BbIpaKeHUs
donNbKIopa COCTaBNAT XXMBOW OPraHNU3M YenoBevYeCcKon KynbTypbl, U HEMNb3A AONYCTUTD,
4YTOObl OH 3a40XHYICS B CIIMLLIKOM TECHbIX PaMKax OXpaHsbl.

B cooTtBeTCTBUN C TUMOBLIMU MOMIOXEHUSIMU TPAAVULMNOHHbLIE BblpaXKeHUS KynbTypbl/BblpaXkeHus
donbKopa OXpaHATCS OT «HE3aKOHHOIO UCMONb30BaHMSA U APYrMX HAHOCALLMX yLiepo
pevcteuny. B 2000 1 2001 rr. BOUNC npoBena obcnegoBaHme onbiTa rocygapcts B 06nactu
MCNonb3oBaHWsa U peanunsaumm Tunosblx nonoxeHnn. OT4eT onybrMKOBaH B Ka4ecTBe
aokymeHta BOMC WIPO/GRTKF/IC/3/10.

[KoHeL, npunoxeHns n AoKyMeHTa]



