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“Preserving” or “protecting” cultural
heritage?

Protection of ICH against Defensive Protection
misappropriation and Prevention of third-party
misuse claims of IP rights over ICH

different from
but supportive of

Positive Protection
an exclusive property right

. (i) to authorize or prevent
Preservation of ICH the use of ICH by third-

(UNESCO Conventions) parties;
(ii) for remuneration; and/or
(iii) to be acknowledged
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Documenting cultural heritage

Is “documentation” a form of protection?

It IS @ mean towards:
protecting ICH
preserving ICH for future generations
sustaining cultural creativity
empowering communities

Documentation is therefore not an end in itself...
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Documenting, digitizing, disseminating
cultural heritage: Overview of IP Issues

= Who?

= What?
& Permission? - free prior informed consent

™ Role of tradition-bearers
o Access
o Use

The use of “practical” measures may be beneficial to
manage these IP issues.
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Overview of conventional IP protection

What type of protection could the
conventional IP system provide to ICH?

copyright for contemporary adaptations and
interpretations

copyright for unpublished and works of unknown
authors (Berne Convention, art. 15.4)

related rights protection of recordin?s of ICH and
for “performers of expressions of folklore” (WPPT)

databases and compilations of ICH can be
protected (WCT)
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WIPO Capacity-Building

[l ocToesR 2008

CAPACITY-BUILDING

Intellectual Property and Traditional Knowledge

It may seem, at first glance, that WIPO's work onintellectual property (IF) and traditional know ledge (TK),
traditional cultural expressions (TCEs) and genetic resources {GRs) concemns mainly the WIPD
Intergovernmental Committes on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folleore {iGC). But, in fact, WIPO's extensive capacity-building program occupies most of its

Traditional Knowledge Division's timel

Amidst growing concems over the continued misap-
propriation of TK, GRs and TCEs, stakeholders wish ©
take the practical and immediate steps available ©
them now to protect and derive benefit from these
vahuable msources. Such steps inchude using existing
P gystams 1o the exent possible, ceating polices
and special legal measwes, developing culwal pro-
tools and model contrac ts and establishing effective
mnstitutions. These are
the kinds of requestsfor
capacty-bulding  that
WIPO mceives.

WIFCH range of unique
policy  materisk  and
specidized  practical
tock in the area of TH,
TCEs and GRs - inchud-
ing guideines, tookits,
d datab s in gat demand,

tramning pre

and this demand & growing and diversfiying

official ind and local communi-

15, NN onganizations (NGO and re-
search and cultural institutions from arcund the wodd

* all baneft from this capadty-building progam, which

s from 2 wide portiobio of expertise, practical e
perience and collshomton in the Seld The progam
remains rooted in the ne=ds and expeciations identi-
Ead by the Organization during its 1998 and 1999 fact-

Ending missions.

Prowided upon rquest, WIS assistance includesfadl-
ftating neional and rgionel consulttions, providing
legislaive and policy guidance, anganizing study visits,
undertaking rseach and offeding support for awase-
s raiing and tmining.

Activities:
2008-2008 Biennium

WO i currently supporting on the egiond level,

the workof:

m the Caribbean Warking Group of Experts, in de-
weloping a regional insrument for protecting TK,
TCEs and GRs;

= the Pacc klands Forum Secretariat (PIFS) and the
Secretariat of the Pacfic Community 5P0), in exe-
cuting a “Taditional Knondedge Action Flanin sx
Pacfic kland counties, based on the “Regional
Framework for fe Fotecion of Traditional
Knowdedge and Bepessions of Cubtus® that WIFO
helpad daft in 2002;

= he 2012 Festival of the Pacic Arts, due to take place
in the Soloman klands, in developing IF guideines
and lcenses and

m the African Regional Intellectual Property
Qrganization [ARF0) and the Qganisation & la
Propiiété Intellectulle (OAP1, on developing ragion-

al nstuments.

In the last few months dlone, the TK pogram ako
hias been active in or supported waorkat the nation-
al bevel in Amgentina, Azerbaian, Brazl, Bulgaria, Fil,
India, baq, Guatemala, Kenys, Kyrgyzstan, Malaysia,
Mongolia, Pery, Russian Federation, Sobmon
tslands, South Afica, Sudan, Syria Thaland, Trinidad
and Tobago and Venezuela.

The Creative Heritage
Project

WIPCHs Creative Heritage Project is developing an in-
tegrated set of practical resources and guideiines for
cubtuml instinstions - such as museums and indige-
Mous Communities — on managing P options when
. i dhoitizing and dhssamingting bk

cultusl hearitage The Creative Heritage Project racent-
Iy collaborated with the P Registry of Guatemala 1o
develop a national imventory of Guatermala’s inangi-
ble cultuml heritage and address the comesponding
management of IP issues.

The Organization has published several surveys of exist-
ing jpeotocols, codes and guicelines elaed 1o
the rmcomding, documentation and digrézation ofintan-
gible ouftuml hentage and estbished a searchable
database comprisng samples of resouces and prac-
fices. A compendium for musewms, Ebaries and
archives on managing IF intesests in indigencous coliec-
tions will soon be published.

TRADITIONAL
KNOWLEDGE, GENETIC
RESOURCES AND
TRADITIONAL CULTURAL
EXPRESSIONS/FOLKLORE
Traditional Knowledge
Genetlc Resources
Traditional Cultural
Expresslons
Intergavernmental
Committee
+ Creative Herltage Project
IF & Museums
Community
Documentation
IF & Handicrafts
1P & Festlvals
Digital Gateway
Tralning Programs
Key Resources
Databases

RELATED LINKS

Human Rights

E-NEWSLETTERS

Subscribe to recelve general
Information updates
concerning traditional
knowledge-related

Creative Heritage Project

PROPERTY ORGANIZATION

ABOUT WIPO

IP SERVICES

PROGRAM ACTMVITIES RESOURCES

NEWS & EVENTS

Creative Heritage Project: Strategic Management of IP Rights and Interests

RESOURCES FOR DEVELOPING BEST PRACTICES

= Surveys of existing practices. protocols and policies
® Cultural Heritage Documentation Database

IP Management by Museums, Libraries and Archives

Cultural institutions play an invaluable role In
preserving and providing access to their collections.

|P and Handicrafts

Traditional handicrafts form an integral part of the
historical and cultural identity of many communities
and their promotion and protection contribute to
cultural diversity...

Creative Heritage Gateway

The WIPQ Creative Heritage Digital Gateway presents

samples of the creativity of indigenous and local
communities and cultural institutions...

Community Cultural Documentation

New technologles provide communities with fresh opportunities to
document and digitize expressions of their traditional cultures

IP Management related to Arts Festivals

Arts festivals provide a valuable opportunity for rich and diverse
cultures to be performed, shared and preserved...
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Creative Heritage Project

Is...

developing best practices and guidelines for
managing IP issues when recording, digitizing and
disseminating intangible cultural heritage

providing basic hands-on training in
documentation, recording and digitization of
intangible cultural heritage

...for the Strategic Management
of IP Rights and Interests!
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WIPO training programs

DIGITIZING
TRADITIONAL
CULTURE

WIPO Training Program for Indigenous
Communities

e world roun symbols and creative
nowledgement or autho , and often
cance. Many communities feel that enough
3 ly exploring est to protect thetr heritage from the “free for all”
t the same time preserving it for future genevations.

'3

& tradithonal Maasai

perfarmance. muni

juested

Maasai community first
to benefit

Using technology to
preserve tradition

means to

The Creative Heritage
Training Program on
Cultural Documentation
and Intellectual
Property Management

For: indigenous peoples
and representatives of
cultural institutions

WIPO
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WIPO training programs

This is about:

Empowering indigenous and local communities with the basic
technical skills so that they are able themselves to conduct
research into, document, record, archive, digitize and
disseminate their own cultural expressions

Engaging indigenous and local communities in further
consideration of the ethics, standards and best practices
pertaining to cultural research, project planning and
documentation

Fostering an understanding of the importance and relevance of
IP protection and, more specifically, of the IP implications and
options associated with cultural documentation

Encouraging positive and mutually-beneficial collaborations and
partnerships between indigenous and local communities and
cultural institutions, such as museums and archives, in their own
countries

TTTTTTTTTTTTTTTTTTTT

...a collaborative effort! -



Our Tools and Resources...

TRADITIONAL -y ' ' !

KNOWLEDGE GENETIC Database of Existing Codes, Guidelines and Practices

RESOURCES AND

TRADITIONAL CULTURAL This database comprises examples of codes, guides, policies, protocols and standard agreements relating to the recerding, digitization and dissemination of intangible cultural heritage, with an
EXPRESSIONS/FOLKLORE emphasis on intellectual property Issues.

Traditional Knowledge

Genetic Resources + The database responds to a widely-felt need for mare empirical information on current experiences and practices conceming these Issues.

Traditional Cultural » The database Is complemented by surveys commissioned by WIPO and case-studies drawn from the surveys.
Expressians » These resources may serve as a basls for distiling IP-related “best practices™ and guidelines. Some resources may appear in more than one category.
ln:ergwe*nr‘ﬁental

+ The compilation is work in progress. Corrections and additions may be sent to us.

Committee
Creative Herltage Project
Tralning Programs

key Resources Database
Databases
+ Cultural Documentation " Search by keyword, cateqory and countrylregion
Database
Genetlc Resources * Browse by category

Contracts Database

Resources for Museums and other Collection-Halding Institutions
Laws Database

Resources on Inventory-Making
Resources for Researchers and Field-Workers
Resources for Commercial and Other Users

RELATED LINKS

Human Rights

E-NEWSLETTERS Resources by Indigenous and Local Community Organizations
Subscribe to recelve general
Information updates Standard Agreements. Consent Forms, Licenses and Undertakings
concerning traditional Technical Standards, Indexical Languages and Thesaur
knowledge-related
developments and events. Professional Societies' Codes and Statements of Ethics

[¥] Intergovernmental Instruments, Declarations and Guidelines

Palicy Papers, Studies and Articles




Our Tools and Resources...

= i

Home > Program Activities = Traditional Knowledge, Genetic Resources and Traditional Cultural Expressions/Folklore = Key Resources
TRADITIONAL
KNOWLEDGE, GENETIC Key Resources
RESOURCES AND
TRADITIONAL CULTURAL ® Prags Releases
EXPRESSIONS/FOLKLORE

® General Information
gf‘d“"’”a' Knowledge ® Case studies and National Experiences
enetic Resources . . . .
® Policy and Legislative Guidance
Traditlonal Cultural - o
" Conferences and Workshops

Expressions
Intergovernmental " Adicles
Committee " Multimedia Resources

Creatlve Herltage Project
Tralning Programs

* Key Resources Press Releases
Databases
+ Indigenous Community goes Digital with High-Tech Support from WIPO
RELATED LINKS + WIPO to Launch Pilot Training Program for Indigenous Communities
Human Rights + Indonesian Cultural Heritage Takes Center Stage at WIPQ Supported Event
E-NEWSLETTERS General Information
IS‘;:“”“E o "E;EWE general + Intellectual Property Issues and Arts Festivals: Preparing for the 11th Festival of Pacific Arts Selomon Islands 2012, by Terri Janke [PDF)
nformation updates
mncemllng tn:dltlunal + WIPO Repart on Fact-finding Missions on Intellectual Property and Traditional Knowledge (1998-1939)
knowledge-related + Booklet on Intellectual Property and Traditional Knowledge (WIPO Publication No. 920) [PDE
developments and events. s Booklet on Intellectual Property and Traditional Cultural Expressions/Folklore (WIPO Publication Ne. 913) [PDE]
[¥ + A Stronger Voice for Indigenous and Local Communities in WIPQ's work on Traditional Knowledge, Traditional Cultural Expressions and Genetic Resources: The WIPO Voluntary Fund

(WIPQ Publication MNo. 936) [PDF
+ Brochure on the Creative Heritage Project: English [FDF], French [PDF), Spanish [FDF], Arabic [FDF], Chinese [PDF], Russian [FDE]
* |nformation brochure on the Establishment of a Caribbean Regional Framework on IP and GRTKF [PDF]
+ LIENIP-WIFO joint bilingual publication on Traditional Knowledge and Indigenous Peoples — Russian Publication [PDE], Bilingual Publication [FDF]



Our Tools and Resources...
Wii-«:MAGAZINE B

Traditional Cultures, Indigenous Peoples and Cultural Institutions

April 2010

Museums, libraries, archives and other cultural institutions play an invaluable
role in preserving and providing access to their collections, an endeavor that
can raise a number of intellectual property (IP) issues, especially in a digital
environment. Handling collections of elements of cultural heritage, or
“traditional cultural expressions™ (TCEs) often brings about specific and even
more complex IP issues.

Indigenous peoples and traditional communities have expressed concerns that
the very process of preserving TCEs, like documenting and displaying, for
example, a traditional song or tribal symbol can open the door to misuse or
misappropriation.

ARCHIVES AND MUSEUMS

Balancing Protection and Preservation
of Cultural Heritage

Digitizing Cultural Heritage in Bulgaria

A Survey of Intellectual Property-related Experiences and Practices

Traditional cultural
materials

preserving the rich
king available the

The *public domain® character of
traditiona] cultural  expressions

that  (folklorel, which has been the
» not take  subject of criticism especially by
documenting  indigenous peoples, ter-
make them  esting and challenging issues. For
example, while a traditionz| song

How can museurns strike 2 balance

between the preservation and the
protection of cultural documenta-
tion? And how czn the wider pub-
lic have greater access to the rich
collections  housed by archives
and museums? Traditonal com-
munities and cultural institutions
have begun to seek intellectual
property (IF) infoemation and advice
o these guestons.
Greater clarity on how to identdy
relevant [P issues and  options
cou'd benefit all stakeholders. This
atticle outlines 2 few of the key
questions and  describes  WIPO
activites aimed 2t addressing them,

in redat

tions without seeking the consent of
the relevant community, let zlone
acknowledging the source or shar-
ing the commercial benefits. Some
popular workd music albume, such
as “Return to Innocence,” included
sarmples of traditional music that
had originally been recorded and
made publicly available for her-
ftage preservation purposes.

In the words of expert Henrietta
Fourmille, (Centre for Indigenous
History and the Arts, University of
Western Australial, the crux of the
problem from an indigenous per-
spective is that the “information
collected about us is simply not

may be treated by [P law as in the
public domain, recording  that
song creates 1P rghts i the
recording. To whom do these new
rights belong, and how should
they be managed in ways that
take into account the interests of
the community in whom the cus-
tody of the song had been entrust-
ed under customary laws?

Further  questions to consider
include:

b What 1P rights d
and cultural
And how can these rights be
best managed in the interests of
safeguarding culture, prometing

Prepared for the
World Intellectual Property Otganization (WIPO)
by Vladia Borrissova



For more information...

Website :
WWW.Wipo.int/tk

New GRTKF Newsletter and Updates
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Email :

grtkf@wipo.int
jessyca.vanweelde@wipo.int

Subscribe to our Newsletter
and Updates now...!

THANK YOU !
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