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OBHOBJEHHbLIV OTYET O TEXHUYECKOW 3KCMEPTW3E NMPOEKTOB
JOKYMEHTOB BOUC, NMOCBALLEHHbLIX TEHETUYECKNM PECYPCAM,
TPAOMLUNOHHBIM 3HAHNAM U TPAONLIMOHHBIM BbIPAXEHUAM KYINbTYPHI,
MO KMNKOYEBbLIM BOMNMPOCAM, KACAKOLWMMCA MHTENNEKTYANBHOW
COBCTBEHHOCTW, B KOHTEKCTE INMPAB YEJIOBEKA, NMPUHAONEXALLMX
KOPEHHbLIM HAPOOAM

HokymeHm nodzomoeneH Cekpemapuamom

1. TNpu3HaB 3HA4YMMOCTb JOKYMEHTa « OTYET O TEXHMYECKOM IKCNEPTU3E NPOEKTOB
AokyMmeHToB BOUC, nocBsiLeHHbIX FeHeTUYECKUM pecypcaM, TpaauLMOHHBIM 3HAHUSAM U
TPaAVLMOHHBIM BbIPaXeHUAM KyIbTypbl, MO KMOYeBbIM BONPOCaM, KacarloLmnmcs
nHTennekryansHon cobcteseHHocTn» (WIPO/GRTKF/IC/29/INF/10) («OTyeT 0 TexHuyeckon
aKCnepTu3e»), NoAroToBneHHoro npodgeccopom [hkenmcom AHaen, aKCNepToM M3 Yncna
npeacTaBuTenen KOpeHHbIX HapodoB., Ansa paboTel MexnpasuTenbcTBeHHOro komuteta BOUC
MO MHTENMeKTyanbHOM COGCTBEHHOCTU, reHeTUYECKUM pecypcaMm, TPaauLMOHHBIM 3HaHUAM U
donbknopy («KomuteT») n cebinasice Ha pekomeHgaumio NoctoaHHoro hopyma OpraHusaunm
O6beguHeHHbIX Haunin no Bornpocam kopeHHbix Hapoaos (MPOOHKH), BbiHeCeHHyto Ha ero
18-n ceccum B 2019 r., KomuteT Ha cBoen 40-11 ceccum npocun CekpetapuaT gatb NopyyeHue,
B paMKax MMEILLUXCS pecypcoB, O MOArOTOBKE IKCMEPTOM U3 Yyncna npeacraButenen
KOPEHHbIX HAapoaoB 0OHOBNEHHOro oT4eTa 00 3TOM TEXHUYECKON 3KCnepTu3e ans
paccmoTpeHus KomnteToM B TedeHne asyxroaundHoro nepuoga 2020-2021 rr.”

2. B cooTtBeTcTBUM C yKa3zaHHbIM pelleHneM r-xe Hese KonnuHre, anpektopy CoBeta
YnpaeneHus xunuwHoro obycrtporctea abopureHo Hosoro KOxHoro Yanboca npu
[enapTameHTe ceMenHbIX U MyHULUMNAanNbHbIX yenyr ABCTpanun, n r-Hy dnndypaxe Jlantauka,
cTapLuemy npenogasarernto u pykosogutento Otgena HayyHbIX UccrieqoBaHui YHuBepcuteTa
TymavHu (r. Makymupa, O6beanHeHHasa Pecnybnvka TaH3aHus), 66110 nopy4eHo NoAroToBUTb
OBGHOBMEHHbIA OTYET O TEXHUYECKOW IKCMEPTM3E, KOTOPbLIA 3aTeM NpoLLEen crienoe

1 CM. PeweHnus 40-i ceccum KomuteTa, cTp. 3.
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peLeH3poBaHe ABYMsi SKcrepTamun U3 yncna npeacraBuTenen KOpeHHbIX HAapOaoB.
OG6HOBMEHHbIA OTYET O TEXHUYECKOW 3KCMEPTM3E, NOLTOTOBIIEHHbIN NPUBIEYEHHLIMA
aKcnepTamu M3 Yncna npeacTaBUTENEN KOPEHHbIX HAPOA0B, coaepXmTca B [NpunoxeHnn
K HacTOsILLLEMY LOKYMEHTY.

3. Komumemy npednazaemcs
MpuHsIMb K ceedeHutro lNpunoxeHue
K Hacmosiu,emy OOKyMeHmy.

[MpunoxeHue cnenyeT]
OOHOBNEHHbIN OTYET O TEXHUYECKOMN IKCNepTn3e NpoekToB aokymeHToB BOUC,
NOCBSLEHHbIX FreHETUYECKUM pecypcaM, TPAaAULIMOHHbLIM 3HAHUAM U TPAAULMNOHHbIM
BblpPaXeHUAM KynbTypbl, NO KIMO4YEBbIM BONPOCaM, KaCaloLWMUMCA UHTENJeKTyanbHOMN
COOCTBEHHOCTU, B KOHTEKCTE NnpaB YenoBeka, NpuHagnexawmx KOpeHHbIM Hapoaam

-1 Onndypaxa Jlantauvka un r-xa Hesa KonnuHrc

NCTOPUA BOMNPOCA U BBEOEHUE

1. B xoge 18- ceccum MocTtosiHHoro chopyma OpraHmnsaumm O6beanHeHHbIX Haunii no
Bornpocam KopeHHbIx Hapogos (MPOOHKH), npoxoauelen ¢ 22 anpens no 3 mas 2019 roaa,
NM®OOHKH pekomeHgoBan BcemmnpHom opraHnsaumnm MHTENNEKTyanbHOM CO6CTBEHHOCTH
(BOUC)'" npuBneyb 1 onnatute ycnyru akcnepTa U3 Yncna KopeHHbIX HapoaoB Ans NOArOTOBKM
0BHOBMNEHHOM BEPCUN OTYETa O TEXHUYECKOWN IKCNepTmU3e NPOEKTOB AOKYMEHTOB
MexnpasutenbctBeHHOro kommteta BOUC no nHrennekryanbHom cO6CTBEHHOCTU U
reHeT4ecKMM pecypcam, TpaguumnoHHbIM 3HaHuAM 1 donbknopy (MKIP), nocBsaLeHHbIX
reHeTuvecknm pecypcam (I'P), TpaguumnoHHsbiM 3HaHuaM (T3) 1 TpaguuMOHHBbIM BblpaXKeHUAM
KynbTypbl (TBK) B KOHTEKCTE NpaB YenoBeka, NpMHaaneXxawmnx KopeHHbliM Hapogam («OT4yeT o
TEXHUYECKON IKCNepTm3e»), noarotoBneHHoro B 2014 rogy npodeccopom xeiiMcom AHaen?.

2. NMOOOHKH pekomeHgoBan nogroToBUTb OOHOBIIEHHbIN OTYET O TEXHUYECKOW 3KCnepTuae
«ON8 OTPaKEHUSA TEKYLLNX BOMPOCOB, yaenvmB 0coboe BHUMaHNE TakuM NOHATUSAM, KakK
"GanaHc" n "obLecTBeHHOE JOCTOAHME", U BONPOCY O TOM, Kak OHU MOTYT MPOTUBOPEYNTb
npaBam 4erioBeka, NpuHaanexalimm KopeHHbIM Hapodam U nx obbIMHOMY NpaBy, a Takke
06a3aTenbCTBY y4nTbIBaTh U cobnoaaTth npaea Yyenoseka B pabote BONC» 3. 3anpoLueHHbii
OBGHOBMEHHbIN OTYET O TEXHMYECKOMW SKCMEPTU3E COAEPKNUTCH B HACTOSALLEM OTHETE.

3. OT4yeT 0 TEXHMYECKOWN IKCMEPTM3E, NOLATOTOBIEHHbIN Npodeccopom AHaen — 3To
AOKYMEHT, UMEIOLLNIA HENPEXOOALLYIO TEOPETUYECKYHO U NPAKTUYECKY0 3HAYMMOCTb C TOYKM
3pEHMs UCCNEeaoBaHMs CBA3EN MeXOy OXPaHOW MHTENNEKTyarnbHON COOCTBEHHOCTH 1 NpaBaMm
yenoseka, NpMHaaneXxalmnmMmm KopeHHbIM Hapogam. B Hem 06ocHOBbLIBaETCS KItoueBas porb
cornacusi KOpeHHbIX HapoaoB Ha gocTyn K ux T3, TBK n 'P kak npegsapuTenbHOro ycnosums
NpPeaoCTaBreHns Takoro AocTyna®,

4. Takum 06pasom, gaHHbIi OBHOBNEHHBIN OTYET O TEXHUYECKOW IKCNEPTU3E OCHOBAH Ha
paboTte npodeccopa AHau, BbinonHeHHowW no 3anpocy NPOOHKH. Tekywue npoekTbl TEKCTOB
MKIP no T3, TBK 1 'P paccmaTtpuBaloTcsi B HEM B KOHTEKCTE NpaB YerioBeka, npuHagnexaiimx

" MocTosiHHbIN dpopym OpraHnsaumm O6beanHeHHbIX Hauumi no Bonpocam KopeHHbIX HapoaoB, oT4eT o 18-i ceccuu,
E/2019/43-E/C. 19/2019/10. Cm. nyHKT 10 AOKyMeHTa, pa3MeLLeHHOro no agpecy:
https://www.un.org/development/desa/indigenouspeoples/news/2019/06/18-session-report/.

2 lokymeHT WIPO/GRTKF/IC/29/INF/10, pasmelLeHHbIi Mo aapecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf.

3 NokymeHT E/2019/43- E/C.19/10, nyHkT 10.

4 DokymeHT WIPO/GRTKF/IC/29/INF/10, nyHkT 11.


https://www.un.org/development/desa/indigenouspeoples/news/2019/06/18-session-report/
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf

WIPO/GRTKF/IC/43/INF/8
MpwnoxeHue, cTp. 2

KOPEHHbIM HapoAaMm, NyTeM aHanm3a BO3MOXHbIX MPOTUBOPEYNI MeXAY TakKMMU MOHATUAMN,
Kak «banaHc» n «obLLecTBEHHOE AOCTOSAHNEY, a Takke «0a3bl AaHHbIX», KMHOTOYPOBHEBbIN
noaxoa» n «TpeboBaHMsi B OTHOLLEHMM PaCKpbITUA MHGOPMaLUNy, 1 NpaBaMy YenoBeka,
npuHagnexawmmm KopeHHbIM Hapogam, pacCMOTpPeHHbIMU B OTYETE O TEXHUYECKON
aKcnepTmn3e, NoAroToBreHHOM npodpeccopom [xerimcom AHaen.

5. C TOYKM 3peHns CTPYKTYpbl AaHHbIM OBHOBNEHHBIN OTYET AeNnTCA Ha Tpu YacTu. [Nepeas
YyacTb oxBaTblBaeT 0GHOBMEHHbI 0630p NpoekTos ctatet MKIP no T3°% u TBKS. Bropas yactb
BKIto4aeT 06HoBNEHHbIN 0630p « CBOAHOrO 4OKYMEHTA, KacatoLLEeroca MHTENNeKTyanbHOM
cobctBeHHoCTU 1 P» (ganee «CBoAHbIM OKYMEHT»), 1 «[1poekTa MmexagyHapogHO-NpaBoBOro
[OKyMeHTa B 06nacTu uHTennekTyanbHon cobcTBeHHoCcTH, P 1 T3, cBsisaHHbIX ¢ TPy,
noarotosneHHbIn Mpeacenatenem MKIP (ganee «TekcT Mpeacenatensi»)’. TpeTbs 4acTb
COOEPXMUT 3aKITUYNTENBHbIE COOBPaXKeHUs.

6. Bcto oTBETCTBEHHOCTL 3a codepkaHne gaHHoro OGHOBMEHHOro oTYeTa O TEXHUYECKON
akcnepTuse HecyT ero aBTopbl. OH HY B KOen Mepe He oTpaxaeT MHeHust CekpeTapmata BOUC,
rocygapcte-uneHoB BOUNC nnn Habnogartenen.

YACTb 1: NPOEKTbI TEKCTOB MKIP MO T3 U TBK
ObecneyeHne 6anaHca

7. MpuHumnn «6anaHca», NCNorb3yeMblii B CUCTEME OXpPaHbl NpaB UHTENMEKTyanbHOM
CcOBCTBEHHOCTH, CO3AaeT B3aMMHbIe NpenMyLLLeCTBa ANsi COOCTBEHHUKOB M MOSb3oBaTeNnen
oXpaHsieMblx 06 bEKTOB, B TOM YMCIE B UHTEpPEecax NOOLLPEHMS MHHOBALWUA 1 TBOpYeCTBa.
CambIM SpKUM NPUMEPOM UCMONBb30BAHMSA 3TOrO NPUHLUMNA B MEXAYHAPOAHO-NPaBOBbIX
AOKYMEHTaX CNY>XUT ero npumMeHeHune B Tekcte ctatbh 7 CornawieHnsa BcemmpHoi Toprosom
opraHusaumm no TOproebiM acnekTam npas UHTennekryanbHon cobctBeHHocTu (TPUNIC).
Cratbsa rmacut: «OxpaHa n obecneyeHne cobniogeHns npas UHTENNEKTyanbsHOM
COBCTBEHHOCTU OOSMKHBI COAENCTBOBATL TEXHNYECKOMY NPOrpeccy v nepegaye u
pacnpoCTPaHEeHN0 TEXHOMOIMN K B3aUMHOW BbIroe Npon3BOAUTENEN U Nonb3oBaTernen
TEXHUYECKMX 3HaHUIN, cnocobCTBYSA coLnanbHO-3KOHOMUYECKOMY B1aroCoCTOAHMIO U
[AOCTWXeHuIo 6anaHca npas 1 06A3aTenbCTB» S,

8. 30ecb BO3HUKAET, OHAKO, cepbesHasi Npobrema, CBs3aHHasa C TeM, YTO MEXaHU3MblI
NHTENNeKTyanbHOM CO6CTBEHHOCTN OPUEHTUPOBAHDI, KAk MPaBuUmno, Ha OXpaHy MHTEPECOB
NHAMBUAYANbHbIX UM KOPNOpPaTMBHbBIX n3obpeTaTenen, B TO BpeMS Kak KOPEHHbIE Hapoabl
BMNageoT 3HaHUSIMM KONNEeKTUBHO. TeopeTnyeckn «banaHcy npegnonaraeT, COOTBETCTBEHHO,

5 51-a (24-a ouepenHasn) ceccus MeHepanbHon Accambrien BOMC: OtyeT o pabote MexnpaBuTensCTBEHHOIO
KOMUTETa MO MHTENNeKTyanbHOW COGCTBEHHOCTW, FTEHETUYECKNM pecypcam, TPaANLMOHHBIM 3HAHMAM U OONbKITOPY
(MKIP) (WO/GA/51/12), MpunoxeHue |: OxpaHa TpagMLMOHHBLIX 3HAaHUI: MPOEKTbl CTaTel, TEKCT KOOPANHATOPOB,
Rev. (19 nions 2019 r.), pasmelleHo no agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934.
6 51-a (24-a ouepenHas) ceccus MeHepanbHoin Accambnen BONC: OtyeT o paGoTe MexnpaBuTenbCTBEHHOMO
KOMUTETa MO MHTENNEKTyanbHOW COGCTBEHHOCTW, FTEHETUYECKUM pecypcaM, TPaaULMOHHBLIM 3HAHMSM 1 dONbKIOpY
(MKI'P) (WO/GA/51/12), MpunoxeHune |I: OxpaHa TpaanLMOHHbLIX BbIPAXEHWUIN KYNbTYpbl: NPOEKTbI CTaTen, TEKCT
KoopauHaTopos, Rev. (19 utoHa 2019 r.), pa3meLLeHo No agpecy:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934.

7 51-5 (24-a ouepenHas) ceccusn MeHepanbHoi Accambnen BOUC: OtueT o pabote MexnpaBUTenbCTBEHHOMO
KOMUTETa MO MHTENNeKTyanbHOW COGCTBEHHOCTW, FTEHETUYECKNM pecypcam, TPaANLMOHHBIM 3HAHMAM U dOONbKITOPY
(MKT'P) (WO/GA/51/12), Mpunoxerue lll: CBoAHBIN JOKYMEHT, KacaloLMNCA UHTENNEeKTyansHON CO6CTBEHHOCTM U
reHeTn4eckunx pecypcos, Rev. 2 (23 mapta 2018 r.), paameLleHo no agpecy:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934, n MNpunoxexune IV: MNMpoekT mexayHapoaHo-
NpaBoBOro AoKyMeHTa B 06nacTu nHTennekTyansHon cobCTBEHHOCTU, FrEHETUHECKNX PECYPCOB U TPaAMLMOHHbIX
3HaHWI, CBAA3AHHbIX C FTEHETUYECKUMIW pECYPCaMM, MOATOTOBIEHHbIN r-HOM VleHom Foccom, pa3melleH no aapecy:
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934.

8 Cwm. Mpunoxenne C1, pasmelleHHoe no aapecy: https://www.wto.org/english/docs_e/legal_e/27-trips.pdf.


https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934
https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=443934
https://www.wto.org/english/docs_e/legal_e/27-trips.pdf
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cTpemnieHne obecnevnTb OXpaHy NpaB MHTENMNEKTyanbHOM COGCTBEHHOCTM KOPEHHbIX HAPO4OB
KaK rpynnbl Npy 04HOBPEMEHHOM CODMOAEHUN NpaB OCTalbHbIX YieHoB obuiecTBa. Ho aToT
noaxopn npobnemaTtnyeH 4ns KOpeHHbIX Hapoaos, nockonbky T3 n TBK asnsatoTca
HEOTbEMITEMOWN YaCTbtO UX FPYNNOBOWN MOEHTUYHOCTU 1 NepedalnTcs U3 NOKONeHns

B nokoneHue. BaxxHo oTMeTuTb, YTo T3 n TBK KOpeHHbIX HAapOA0B coaemKaTt UCTOPUN, HOPMbI
06bI4YHOro NpaBa, NPOTOKOMbI, LEePEMOHUN, OCOBEHHOCTM YKNaaa XU3HN 1 MUPOBO33PEHUS,
KOTOpble He npeanosnaraT KOMMepLManusaunn.

9.  XOTS NPUMEHMUTENBHO K (PU3NYECKM U OPUOMHECKUM NLAM Takon «GanaHcy onpaBaaH,
NPUMEHEHME 3TOrO NMOHATUS MOXET HAaHOCUTb yLLEepb KOPEHHbIM HapoA4aMm, KOTopble BNnagetoT
ceovmn T3 u TBK konnekTmBHO 1 NONb3yOTCS NPaBOM Ha camoonpenerneHme,
npeaycMOTPEHHbIM HOpMaMK MeXxayHapoaHoro npasa®. 3To nNpaBo npeanonaraeT CTpeMIieHNne
MHOIMX KOPEHHbIX HaPOAOB MPUHMUMATL 3aKOHbI, KacatoLmecs nux A3blka, KynbTypbl U,
BO3MOXHO, UX MHTeNNeKkTyanbHon cobctBeHHOCTU. CNOXHOCTL 3akntoyaeTcsa B obecneveHmu
NPU3HaHUS NPaBOBbIM PEXNMOM UHTENNEKTYyanbHOW COBCTBEHHOCTN 0BblMaeB KOPEHHbIX
HapogoBs, obecneyeHnn oxpaHbl n nepegadm T3 n TBK Ha ocHOBe MexaHW3MOB AocTyna u
COBMECTHOrO ncnonb3oBaHus Boirod (QCWB) 1 Ha B3aMMHO cornacoBaHHbIx ycnosusx (BCY)

B COOTBETCTBMM C NPUHLMMNOM CBOBOAHOro, NpeaBapmuTenbHOro M OCO3HaHHOro cornacus
(cnoc).

10. XoOTs uenb CUCTEMbI MHTENSEKTYanbHOM COGCTBEHHOCTM — obecnevnBaTh CUTyaUuto,
Korda BCce 3HaHWS MCNOSb3yHTCs BCEM OBLLECTBOM B LIENIOM, KOPEHHbIE Hapoabl obnagatoT
npaBamu 4Yenoseka v Apyrumu npasamm B oTHoweHun T3 n TBK, koTopble anatoTcs
HeOTbEMIIEMOM YacTbio UX 0ObIYHOMO Npaea, KynbTypbl, A3blka U penurnn. COoTBETCTBEHHO,
MOCKONbKY NpaBa YerioBeka UMEerT JONroCpoYHoe AeNCTBME, 3aKOHbI 06 MHTENNeKTyanbHOM
COBCTBEHHOCTU HE MOryT UX 06X0anTb; cneaoBaTeNnbHO, HE AOMKHO ObiTb HUKAKMX 3aKOHOB UK
3anpeToB, OrpaHNYMBaIOLLIMX KOPEHHbIE Hapoabl B Ucnonb3oBaHum nx T3 un TBK.

11. BO3MOXHbIM YaCTUYHbBIM pPeLLEHNEM 3TOM rOfIOBONIOMHON 3a4aun ABNAETCA co3faHme
cuctembl oxpaHbl T3 1 TBK sui generis'!, yuutbiBatoLLeit NpaBa Yenoseka, NpuHaanexalime
KOpPEHHbIM HapoAaMm 1 nx 0BblYHOE NpaBo, BMECTO PacnpoCTpaHEHNsT HA HUX HOPM CUCTEMBbI
WHTENNeKTyanbHOM COBCTBEHHOCTM, Kak 3TO NokasaHo B nyHkTax 12 n 13 gaHHoro
O6HoBneHHoro otyeTa. lNpegnonaraemasa cuctema sui generis OMKHa yBaXkaTb npasa
KOPEHHbIX HAPOAOB Ha KOHTPOSb U oxpaHy ux T3 n TBK.

12. Bonee ToOro, 4nsa NnpegoTBpaLLeHnsa He3akoHHOro npucBoeHnsa T3 moryT TpeboBaTbcA
pearibHble Mepbl, BKIOYasa co3aaHne 0COObIX PEXUMOB MHTENNEKTyanbHON COOGCTBEHHOCTH

B Ka4yecTBe OTAEMbHbIX HOPM 3aKOHOAATENbLCTBA, NpeaycmaTpmBatoLLero oxpay T3 ot
HeCaHKLMOHMPOBAHHOIO 4OCTYNa 1 UCNONb30BaHUs, perynmpoBaHme npae Ha 6a3bl JaHHbIX,
a Takke KomneHcauuo unu pectutyuuio 2. [eknapauus OpraHunsaummn O6beamHeHHbIX Hauumi
0 npaBax kopeHHbIx Hapogos (ANMKHOOH) noateepxgaeT npaBo KOPEHHbLIX HAPOAOB Ha
PEeCTUTYLIMIO NN CNpaBeasiByio U COpasMepPHYI0 KOMNEHCcaUUIo 3a Pecypcbl, U3bATbIE U
ncnonb3oBaHHble 6e3 nx CMOC™S,

9 Neknapauusa OpraHnsaumn O6beanHeHHbIX Haumin o npasax kopeHHbIx Hapoaos (AMNKHOOH), ctaTba 4,
pa3mMeLLeHa no agpecy: https://undocs.org/A/RES/61/295.

10 ANKHOOH, ctatbs 19.

" B FOpuanyeckom criosape Briaka noHsATve «sui generis» onpefensercs Kak «CBOero poaa unu krnacca,
YHUKanbHbIA U CBOEOOPa3HbIN».

2 ANKHOOH, cT. 28(1); Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia — The
Case for Sui Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31
December 2015), 748. <https://papers.ssrn.com/abstract=2765827>; Graham Dutfield, ‘Legal and Economic Aspects
of Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer
of Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

13 ANKHOOH, cTtaTba 28(12).


https://undocs.org/A/RES/61/295
https://papers.ssrn.com/abstract=2765827
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13.  Knro4deBbiMM arieMEHTaMU PEXMMOB SUi generis JOMmKHbl ObiTb TpeboBaHNsI B OTHOLLEHWN
aTpnbyuunmn T3 KOpeHHbIX HapoaoB, pa3paboTka 6a3 aHHbIX KOPEHHBIMY Hapod4amMu K
nony4yenune nx CMNOC go nonydeHunsa goctyna Kk T3 KOPEeHHbIX HAPOAOB U UX MCMOMNb30BaHMUSA
TpeTbUMmM cTopoHamun™. PaspaboTka 6a3 AaHHbIX U peecTpoB T3 KOPeHHbIMU Hapoaamu Ha
ocHoBe CINOC moxeT TpeboBaTb (PMHAHCOBOW M TEXHUHECKON NMOMOLLM rOCYyAapCTB-4I1EHOB,
OCHOBAHHOM Ha NPUHUMNNANbHOM YBaXKEHUN K OObIMHOMY NpaBy WM KyrnbTYPHOWN LLENOCTHOCTH
KOPEHHbIX HAapOA0B 1 MECTHbIX 0BLLNH'°.

Bo3melieHune yuwepba

14. TlpaBo KOpEHHbIX HAPOAOB Ha BO3MeLLEeHME yuepba OT HECaHKLMOHMPOBAHHOMO
ncnonb3oBaHusa 1 akcnnyaTtauum nx T3, TBK, P n cBasaHHbIX ¢ HUMKn T3 noaTBepxaaetca
OMNMKHOOH, tpebytowen oT rocyaapcTs Bo3MeLLeHUs yuepba ¢ npumeHeHnem adheKkTUBHbIX
MEXaHW3MOB, BKINOYas PECTUTYLINIO KYNbTYPHbIX LEHHOCTEN U UHTENNEKTYanbHOWM
COBCTBEHHOCTU, UCMONb30BaHHbIX 6e3 CMOC, 4To MOXET BKNOYATb NPUHATUE cneumanbHbIX
KOHKpPEeTHbIX Mep'®. Takum obpasom, rocygapcTBa-y4acTHUKN 0653aHbl MPUHUMATb KOHKPETHbIE
Mepbl 4ns obecnevyeHnst NOSTHOro OCYLLECTBIIEHMS KOPEHHBIMU Hapog4aMu NpaB YenoBeka,
NpuMeHsasa 3 PEKTUBHbIE MEXaAHU3MbI, NPeayCMaTpMBatoLLmMe PECTUTYLMIO 3a KyNnbTypHOE
Hacnegue n MHTeNnNeKTyanbHyo COBCTBEHHOCTb, Ucnonb3yemble 6e3 CMOC™.

15.  dopym KopeHHbIx Hapogos npu MKI'P BOUC chopmynmnposan B kadecTse
HeOTbLEMIIEMOrO 3fieEMEHTA BO3MeLLEeHNA yulepba npaBo KOPEHHbIX HAPOAOB Ha AanbHenwee
ncnons3oBaHne nx T3, TBK n T3, ceasaHHbIx ¢ P, 6e3 kakmx-nnbo 3anpeTtos. bonee Toro,
€Cnn KOMNaHNsi UMEET NaTEHT, 3TO He AOJMKHO co3daBaTb NPEnATCTBMA A4N1S UCTMONb30BaHWS
3anaTeHTOBaHHOIo N300peTeHNst KOPEHHbIMU HapOAaMu-NnepBoHaYvanbHbIMM 0bnagaTtensamm
cooTtBeTcTBYOWMX T3. Elle oaHMM aneMeHToM Bo3MeLLeHus yulepba aBnseTcs penatpuauus.
Kak ®opym KOpeHHbIX HapoaoB yXKe yKasblBasn paHee, NpaBoBOW AOKYMEHT LOIMKEH
npegycMaTpuBaTb penaTpmaumio Ha TOM OCHOBaHUK, YTO «NEePeroBopbl HE MOryT OTHOCUTbLCSA
TONbKO K ByAyLLen NpakTUke, CBA3aHHOW C MaTEHTHBIMM BOMPOCaMM», HO AOIMKHbI TaKKe
YyUYnTbIBaTb «Cryvan HE3aKOHHOrO NPUCBOEHMSA U NPOTUBOMNPABHLIX AEACTBUN, YXKEe UMEeBLUNE
MecTO paHeex '8,

16. OnpeaeneHHble NOMOXEHMUS, KacaloLwmecs pecTutyumm, cogepxarca B «[Jo6poBorbHOM
pykoBoacTBe Pyuonuxmpucalumk no penatpuaumm TpaamumMoHHbIX 3HAHUA KOPEHHbIX HApO40B 1
MECTHbIX OBOLLMH, UMEIOLLNX 3HaYEHNE ANt COXPAHEHUSA N YCTOMYMBOrO MCMOSTb30BaHNS
Buonornyeckoro pasHoobpasusi», NPUHATOM B pamkax KoHBeHLun o Guonornyeckom
pasHoobpasum (KBP), KoTopoe cooepXnt pekoMeHgaumm B OTHOLLEHMM Mep MO penatpuaumm,

B TOM YuCre Npu3BaHHbIX 06ecnednTb COBMECTHOE UCMornb3oBaHue Bbirog .

17. [NobpoBonbHOE pyKOBOACTBO Pyuonnxupucalunk npegycmMmaTpuBaeT, YTo «penaTpuanms
MOXeT BKIo4aTh B cebsi ycunus, HanpaereHHble Ha BOCCTAHOBMNEHNE CMOCOBHOCTM KOPEHHbIX
HapOAOB N MECTHbIX OBLLMH YNpaBnsiTb CBOMMU TPAAULMOHHBIMU 3HAHUAMWY», KOTOPbIE

14 Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia — The Case for Sui Generis
Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31 December 2015), 748.
<https://papers.ssrn.com/abstract=2765827>.

15 ANKHOOH, cTtaTba 32(2), ctates 18, ctathsa 34; [loknan o peectpax TPaauUMOHHbIX 3HAHWUI U CBA3AHHBLIX C HUMU
6a3ax gaHHbIX TPaAMUMOHHbIX 3HaHuUN (gokymeHT UNEP/CBD/WG8J/4/INF/9).

16 ANKHOOH, cT. 11(2), cT. 28; MexayHapoaHas KOHBEHLMS O NMKBMAALMM BceX (hOpM pacoBOii AUCKPUMUHALUM
(MKNPL), cT. 2(2).

17 ANKHOOH, ctaTba 11(2).

8 Otuet 0 35-11 ceccumn MKIP, 12-23 mapta 2018 r., 3assneHve doHaa Tebtebba ot umern ®opyma KopeHHbIX
Hapogos, nyHKT 23, gokymeHT WIPO/GRTKF/IC/35/10.

19 Cwm.: https://www.cbd.int/doc/guidelines/cbd-RutzolijirisaxikGuidelines-en.pdf.
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KacaloTcsl nopsiaka npeaocTaBneHns npeaBapuTenbHOro M 0CO3HAaHHOMO cornacus,
cB060OAHOrO, NPeABapUTENBHOMO M OCO3HAHHOMO COrfacust UM, COOTBETCTBEHHO, OA0OPEHUS K
yyacTusi, a Takke, B COOTBETCTBYIOLLMX Crlyyasix, B3aMMHO COrNMacoBaHHbIX YCIOBUIA U1
COBMECTHOrO MCMNOMb30BaHMA BbIrod Npu NpegocTaBneHny AocTyna K UCrnonb3yeMbiv
reHeTUYeCKUM pecypcam ¥ CBA3aHHbIM C HUMW TPaAULMOHHBIM 3HaHNAM?C,

OO6LlecTBeHHOE fAoCTOAHMe

18. TloHATME «OBLLECTBEHHOrO AOCTOSIHUAY, OObIYHO MCMONb3yemMoe B 06nacTu aBTOPCKOro
npaBa, OTHOCUTCS, HAaNpumep, K «KMICTEYEHNIO CpoKa AENCTBUSI UCKIMIOYUTENbHBIX NPaBy,
BKITHOHasi NpekpalleHne o6a3aTensCcTB Nonb3oBaTenen nutepaTypHbIX NPOn3BeaeHNI
NPeaoCTaBnATb Te UNKU UHbIe Bbirogbl NpaBoobnagartensam unm nonyyaTb UX cornacue Ha
MCMONb30BaHNe oxpaHsaeMblXx 06bekToB?!. OTO 03Ha4aeT, YTO NO UCTeYEeHUM CpoKa AeNCTBUSA
NCKITIOUUTENBbHBIX UMYLLIECTBEHHbIX NpaB NPOM3BESEHNS aBTOPOB CTAHOBATCS
obwenoctynHbiMy. CMbICN SaHHOro NOHATUA — obecnedeHne Ny6rIMYHON SOCTYNHOCTU
NHpopMaLIMK 1 MaTepunanos, HEOBXOAUMbIX OSA CO34aHUSA HOBbIX NPOU3BeaeHUIN?2,

19. W3 BbILIEN3NOXKEHHOIO BLITEKAET, YTO OCHOBAHWSA AJ1S1 OXPaHbl MHTENNEeKTyanbHo
COBCTBEHHOCTU CYLLECTBYIOT B TEYEHME OrpaHnYeHHOro BpemeHn. OiHako aTa NpakTuka MoxeT
yrnyonaTtb o4eBMaHOE NPOTUBOPEUNE MEXOY CUCTEMAMM UHTENNEKTYarnbHON COGCTBEHHOCTM

B LIEJIOM, CO CTOPOHbI, U LLEHHOCTAAMUN KOPEHHbIX HAPOAOB M NpaBaMu YeroBeka,
NPYHaAnNeXaL MMM KOpeHHbIM HapoaaMm, 3aKpenneHHbIMU PasnuYHbIMU MEXAYHaPOAHbIMU
HOpMamu B 0bracTv npae Yenoseka®,

20. B oTnnume oT neceH, nbec nnm ourbMoB, CO34aBaeMbIX C pasBriekaTenbHbIMU LLENSAMU U
Ansa nonyyvennsa npubsinn, T3 n TBK moryT cogepxaTb HOpMbl 06bIMHOrO Npaea, obblvaun,
LEepPEMOHMM U NMPEACTABNEHUS KOPEHHbLIX HAPOA0B, KOTOPLIE ABMATCA HEOTHEMITIEMON YaCTbIO
NX KOSNEKTMBHON KynbTypbl. B ycriosusix, korga T3 n TBK cTonb TeCHO cBA3aHbl C camom
NMOEHTUYHOCTBIO HaUuK, rpynnbl Unn cooblecTea, obpalleHne Takmx MHHOBaL MM

B 00LecTBEHHOE JOCTOSIHME BbI3blBAET ONpeaeneHHble TPyaHOCTH.

21.  YunTbiBasi ckasaHHOeE, B CBA3M C NOHATUEM «OBLLECTBEHHOMO JOCTOSIHUSA» CYLLLECTBYHOT
pa3nunyHble MHeHus 06 oxpaHe T3 u TBK. CornacHo ogHoMy 13 noaxodos, T3 — 9TO «uUeHHas
MHpOopMaLMs, HaxoasLasca B COOCTBEHHOCTH, U pa3peLleHne Ha ee UCNOoSIb30BaHNE OOITDKHO
NpPeaoCTaBnATbCS B OCHOBHOM HE3AaBMCMMO OT CpoKa CYLLECTBOBaHWUS UM 00LLLe40CTYNHOCTH
TPaAMLMOHHBIX 3HAHUINY, B TO BPEMS Kak CTOPOHHMKM APYroro noaxoaa yTBepXaatoT, YTo
«0bLLenoCTyNHbIE TPAANLMOHHbIE 3HAHWUS ABNAIOTCS 00LWECTBEHHbIM JOCTOSAHUEM W,
cnegoBaTenbHO, AOCTYMHbI B KAYECTBE CYLLECTBYIOLLIErO YPOBHS TEXHUKN, @ B OCTaNbHbIX
OTHOLLEHUAX AOMycKalT cBO6oAHOE MCNOoNb3oBaHMe Ge3 Kakon-nnGo KoMneHcaumumy» 4,

22. C TOYKM 3peHMS KOPEHHbBIX HAPOAOB MOHATME OOLLECTBEHHOIrO AOCTOSHNS MPOTMBOPEUNT
npaBam 4enoseka, NpUHaanexalimm KopeHHbIM Hapodam, KOTopble 3aKpeneHbl

B aBTOPUTETHbIX MeXAYHapPOAHbIX AOKyMeHTax, Taknx kak JNMKHOOH. OHo Takke He
COOTBETCTBYET 00bIYHOMY NpaBy KOPEHHbIX HapogoB. B TO Bpems kak OHO npegnonaraeT npasa
OrpaHMYEHHOro cpoka OENCTBUS, KOPEeHHble Hapoabl cumTtatoT T3 n TBK n cBA3aHHbIE C HUMK
NpaBa YernoBeka, Takue Kak NpaBo Ha camoonpeaeneHue, npuHuun CMOC? un

20 NNo6poBornbHOE PYKOBOACTBO PyLonuxupucawivk, nyHkT 11(K).

21 Cm. aHanu3 aTux Bonpocos B ctaTbe: Patricia L. Judd, The Difficulties in Harmonizing Legal Protections for
Traditional Knowledge and Intellectual Property. The Washburn Law Journal. Vol. 58, 2019. p. 249-270.

22 Ruth L. Okediji, Traditional Knowledge and the Public Domain. CIGI Paper No. 176 June 2018 at p. 8 available at
https://www.cigionline.org/sites/default/files/documents/Paper%20no.176web.pdf.

28 CM. NyHKTbI 4-6 TeXHUYECKON 3KCNepTM3bl, ONyGMKOBAHHOW MO aapecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29 inf_10.pdf.

24 Bagley, Tam xe.

25 INKHOOH, ctatbsa 19.
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COOTBETCTBYIOLLME NpaBa Ha 3eMin, TeppuTopum n pecypcbl, 6eccpoyHbiMu. COOTBETCTBEHHO,
YCTaHOBIIEHME OrpaHMYEHHOro cpoka aenctems npas Ha T3 n TBK KopeHHbIX HapodoB
NPOTMBOPEYUT HEOrPAHNUYEHHOMY N MEXMNOKONEHYeCcKoMy xapakTepy npas Ha T3 un TBK, kak
OHW MOHMMAITCS KOPEHHBIMU HApPOAAMM.

23. YkasaHHbIN BbllLe UCCOHAHC yCyrybnseTcsa oTCyTCTBUEM COrfacoBaHHOIoO Ha
MeXaQyHapooHOM YPOBHE NpeacTaBneHnsi O B3aMMOCBA3N MexXay 00LeCTBEHHbIM JOCTOSAHUEM
n oxpaHon T3 n TBK. 3anonHeHune atoro npobena MoxeT noTpeboBaTh onpeaeneHus
OCHOBHbIX KOHTYPOB 3TOr0 NMOHSATUSA B COOTBETCTBMU C HALUVOHANbHbLIMU 3aKOHAMUN UK
NPaKTUKOM pasnUYHbIX LPUCAMKUNA. MMOCKONbKY HaLMOHanNbHbIE 3aKOHbI HEKOTOPbIX
topUCOMKUNA NpoTUBOPEYaT 06bIMHOMY MpaBy, YCTAHOBMNEHUAM U LEHHOCTSIM KOPEHHbIX
HapOAOB, 3TOT NOAX0A MOXET OKa3aTbCs HexernaTenbHbiM. CNOXHOCTbL 3agayu, CTOSLEN
nepen MKI'P, cocTouT B TOM, 4TOGbLI COOpMNPOBaTL NPOCTPAHCTBO A1 BbIpaboTKM
anbTepHaTUBHbLIX NMPUHLMMNOB OXpaHbl, UCNOMNb30BaHMA U pacnpoctpaHenns T3 n TBK, koTopble
OOJIKHbI BbIThb TWATENbHO pa3paboTaHbl KOPEHHLIMU HAPOAAMM U MPU UX COAENCTBUN.

24. Kpome TOro, BO3MOXHOCTK Bonee wmnpokoro pacnpoctpaHeHus tex T3 u TBK, koTopbie
KOpPEHHble Hapoabl CTPEMSATCS 3aLUNTUTb, YBENUYUIIUCH C NOSIBIIEHNEM LNpoBbIX GbnnoTek n
COBpPEMEHHbIX TEXHONOrMn. BBMay aTmx npoueccoB HEKOTOPbIE NPEeACTaBUTENN KOPEHHbIX
Hapogos B MKI'P yTBepxganu, 4To onpeaeneHHble BUAbl 3HaHUI crieqyeT U3batb U3
obpalleHna n penaTtpunpoBaTb TeM rpynnam KOPeHHOro HaceneHus, kKoTopbiMu Takne T3 unu
TBK Obinu co3gaHbi.

UcknoveHusa n orpaHnyeHus

25. B obnacTtu oxpaHbl MHTENNEKTyanbHOM COOGCTBEHHOCTM NPEeAYyCMOTPEHBI OCHOBAHNSA ANs
ocBobOXOEeHNS norb3oBaTernen 06 bLEKTOB, OXpPaHAEMbIX NPaBaMy UHTENNEKTyansHON
COBCTBEHHOCTN, OT cObnoaeHWs, Npy onpeaeneHHbIX YCNOBUSIX, YCTAHOBIEHHbIX B UX
OTHOLLUEeHUN TpeGoBaHuii. Takasa NpakTuka HasbiBAETCA «UCKIYEHUSAMMU U OrpaHNYeHnAMm» 28,
OcHoBaHust 4Nst NPUMEHEHWSA UCKITFOYEHMI U OFPaHUYEHMI BKITHOYAOT MCNONb30BaHNE 3HaHUN
ANS uenen HayyYHbIX nccregoBaHnin 1 0bpa3oBaHUs, HEKOMMEPYECKOE UCMOoNb30BaHue,
[AesATenbHOCTb My3eeB 1 GubnmoTtek?’.

26. TloHATME «OrpaHUYEHUn N UCKITIOYEHMIA» HE UMEET B BUAOY OFPaHUYEHNE UCMOSb30BaHUS
T3 n TBK kopeHHbIMM Hapogamun. OHO kacaeTcd ycrnosum, npu kotopbix T3 1 TBK nabimatotca
13 cdrepbl OXpaHbl MHTENNeKTyanbHOM co6CcTBEHHOCTU. CyLecTByeT, 04HaKo, NOTeHUManbHbIN
PUCK TOrO, YTO Takoe u3bATue ByaeT NPOTUBOPEYUUTL NpaBy KOPEHHbIX HAPOOO0B Ha
camoonpegerneHue n npuHuyuny CrMNoOC.

27. Yto KacaeTcd npasa Ha camoornpeferneHue, To, Kak yKasblBaroch Bbllle, KOPEHHbIE
HapoAbl UMEIOT NPaBo Ha aBTOHOMUIO U CaMOyrnpaBieHNe B CBOUX BHYTPEHHUX Aenax.
CoOTBETCTBEHHO, peLLeHne O NPUMEHEHNU UCKITOYEHUI 1 orpaHnyeHni K nx T3 n TBK 6e3
nonyyeHus nx ClMOC, kak OHO onpeaensieTca HUXe, MOXeT NPOTUBOPEYNTL UX NPaBy Ha
aBTOHOMWIO U CamoyrnpaBneHue.

28. TpuHuun CI1OC, B koHTekcTe oxpaHbl T3 1 TBK, 3anpewaeT npnobpeTeHne nnm
ncnonb3oBaHve T3 n TBK KOpeHHbIX HAPOAOB B HApPYLLEHNE 3aKOHOB, Tpaauuun n obbl4aes
KOpPEHHbIX HapoAoB 1 6e3 NpeaBapuTenbHOro nonyyveHns nx CrOC?8, Takum o6pasom, 4o

26 Cm. WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment.
Standing Committee on Copyright and Related Rights. Geneva, June 23 to 27, 2003, pa3meLleHo no agpecy:
https://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_7.pdf.

27 Cm. pokymeHT WO/GA/51/12, cTp. 21 MpunoxeHus |: VICKMoYeHnst 1 orpaHnyeHns.

28 Ctatbu 11(2) 1 19 ANKHOOH.
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YCTaHOBIEHMS UCKINIOYEHNI N OrpaHnyeHuni, kacarowmxca T3 un TBK kopeHHbIX HapogoB, Ha 3TO
OOIMKHO 6bITb NnonyyeHo ux CrocC.

29. Kpome TOro, 4OmMKHO nNpegycMmaTpmBaTthbes obLuee UCKoveHne, No3BoNatoLee KOPEeHHbIM
Hapo4aM COXpPaHsATb CBOE KONEKTUBHOE MpaBo MMETb U BOCCO34aBaTh Pa3fiMyHble
maTepuansl, coctasnsowme TBK n T3, kak a1o npusHaHo B ANMKHOOH v gpyrnx agokymeHTax
no npasam 4yenoseka. OHO JOMKHO NO3BONATb KOPEHHBIM HAPOAAM OXPaHATb CBOK KyIbTypy

B hopme T3 n TBK 1 nokasbiBaTb BO3MOXHOCTb Takoro peopMmnpoBaHust pexmnma
WHTENNeKTyanbHON COBCTBEHHOCTM, KOTOPOE NO3BOSINT KOPEHHBIM HAapPOA4aM COXPaHATb CBOIO
CaMOBbITHOCTb M KyNbTYypPHbIA CyBEpPEHUTET. VICKNIOYEHMSA Takoro Tuna cogepxatcs

B HEKOTOPLIX TOProBbIX COrfalleHnsaX, B YacTHOCTH, B CornalleHnn o cBoboHOM TOproene
mexay CLUA, Kanagon n Mekcukon?®,

O61bem oxpaHbl: MHOrOypOBHEBbIN nNoaxoa

30. MHoroypoBHeBbIN Noaxon — 3To HoBaTopckasi uaes, cornacHo kotopon T3 n TBK genatca
Ha kaTteropuu, a 06bem OxpaHbl yCTaHaBNMBaETCA COpa3MepPHO CTENEHN 3HAYNMOCTHU
cootBeTcTBYOWen kateropum T3 unu TBK ansa kopeHHbIx Hapogos.

31. B KoHUenTyarbHOM OTHOLLEHUN MHOrOYPOBHEBbLIN MOAXO Ny4Lle COOTBETCTBYET
npyHUMnam cobnogeHns npas KOPeHHbIX HapoaoB. OH He orpaHn4mMBaeT cesobony u
aBTOHOMHOE NPaBO KOPEHHbIX HAPOAOB He AornyckaTb packpblTns Tex T3 un TBK, koTopble oHK
cuuTatoT 6onee TeCHO CBA3aHHbIMU C YXOBHOW Chepor U NOITOMY NMPU3HAIOT MX Ny6nnyHoe
packpbITMe HenpasunbHbIM. Kpome TOro, 3TOT NOAXOA OCHOBaH Ha NOHMMAaHWK TOro, YTO
KOpPEeHHble Hapoabl He cunTaroT Bce Buabl T3 1 TBK ognHakoBo LieHHbIMU unun Tpebyowmmm
eguHoro noaxoaa.

32. CoOTBETCTBEHHO, NPUMEHEHME AAHHOrO NoaxoAa Hapsaay ¢ 06a3aTeribHbIM YCNoBUEM
nony4yenmsa ClMOC KopeHHbIX HAPOAOB, crnefyeT cYNTaTh NONOXUTENBHLIM HanpaBreHneM.
MHoroypoBHeBbI noaxog Mor 6bl cTaTh ewle 6onee 060CHOBaHHbIM, €CI OOMOSTHUTL €ro
TpeboBaHnem 06 uUcrnpaBneHun cnyyaeB UCTOPUYECKON HECNPABESTIMBOCTU NMyTEM
penaTtpuauum He3akoHHO npucBoeHHbIX T3 n TBK.

33. HecmoTp4a Ha BCE BbllecKa3aHHOE, CYLLLECTBYIOT YETbIPpE MOMEHTA, KOTOpbIE AenatoT
MHOrOypOBHEBbIM NOAX0A BECbMa NpobnemMaTuyHbIiM. Bo-nepBbix, BO3HMKAET BONPOC O TOM,
OygeT nu nmetowmincs cnekTp npae Ha T3 n TBK Bcex ypoBHeN perynnpoBaTbCsl 4OrOBOPHbLIM
npaBOM UI NPaABOBbLIMW TPAAULMSIMU KOPEHHbIX HAapoaoB. C 0QHOW CTOPOHbLI, HapyLLeHne
A0roBopoB ob6opaymBaeTcsi 60NbLMMU U3LEPKKAMWN, CBA3AHHBIMU C CyAeOHbIM
pa3bupaTtenbctBoM. C Opyroi CTOPOHbI, CyAbM MOTYT HE B MOSTHON Mepe NOHUMaTb Unn
y4MTbIBaTh NPaBOBbIE TPAANLNKN KOPEHHbLIX HAPOA0B, OCOBEHHO KOrda OHWU CBS3aHbl

C OyxoBHbIMW acnektamu. Bo-BTOpbIX, MPUMEHUTENBHO K CBALLEHHbIM U TarlHbiM T3 n TBK He
NMeeT 3HaYEHMS, HACKOMbKO LUMPOKYH M3BECTHOCTb OHWU NOMYYMnu. TOT gaKT, YTO OHM
Mony4Yunm pacnpocTpaHeHne, He OOMMKEH NMMETb onpedensiowee 3HavyeHme. B Tex cny4yasx,
korga Takme T3 n TBK 6binn ncnonb3oBaHbl He3akoHHO unm 6e3 CIMNOC, npuceomBLUMe UX nivua
He JOMKHbl BO3HarpaXkaaTbCsl TEM, YTO K X NepBOHaYarnbHbIM Bragensuam npeabsenseTcs
TpeboBaHMe OTkasa oT npaB. B-TpeTbux, NnpogormkarTcst AUCKYCCUM O TOM, NO KakoMy
KpUTEpUIO criegyeT onpenensitb CTeNeHb NX N3BECTHOCTU: OObEKTUBHOMY (MHEHME
GonbLlUMHCTBA) UNK CyObEKTUBHOMY (MHEHME KOPEHHbIX HAapoaoB). HakoHeL, HekoTopble
npeacTaBMTENM KOpeHHbIX HapoaoB B MKIP He nogaepxunBatoT naet conmxkeHus npas,

29 Cwm. craTbio 32.5 CornalueHus no agpecy:
https://ustr.gov/sites/default/files/files/agreements/FTA/USMCA/Text/32_Exceptions_and_General_Provisions.pdf.
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K KOTOPbIM MPUMEHSIETCSI MHOTOYPOBHEBbIV NMOAX0A, C NpaBaMu, NpeayCMOTPEHHLIMU
B CINOXMBLLMXCA CUCTEMaX UHTENNEKTyanbHon cobcTBeHHOCTM .

Ba3bl AaHHbIX U peecTpbl 3HaHUN

34. B obGnacTtu naTeHTHOM OxpaHbl NCNONb3oBaHMe 6a3 AaHHbIX UMEET CBOEN LIENbLO
npeaoTBpaLLeHne He3acny>KeHHOro NpeaoCcTaBneHms nNpaB UHTENNEKTyanbHOM COBCTBEHHOCTH.
CornacHo 3akoHo4aTenNbCTBY MHOMMX KOPUCOVKLUIA, YTOBLI n3obpeTtaTtesnb MOr NONy4YnTb
NaTeHTHYI0 OXpaHy, ero n3obpeTeHne JOIMKHO ObITb HOBLIM, 06r1agaTh n3o6peTaTenbCKUM
YPOBHEM U ObITb NPOMBbILLNIEHHO NPUMEHUMbIM. Kpome Toro, n3obpeteHme JOmMKHO ObiTb
NaTeHTOCNOCOOHLIM 1 BbITb PackpbITO Haanexawmm obpasom, 4TobbI ero MOrNo peann3oBaThb
nuuo, obnagarolee 06bIYHbIM OMbITOM B COOTBETCTBYIOLLIEN 06nacTu TexHMKm®'.

35. Takmum obpasom, 6a3sbl JaHHbIX MO3BOMAKT NpegynpexgaTe 0 Hann4mum
«MNpeLeCcTBYHOLLErO YPOBHS TEXHUKNY, CIyXKa onpeaeneHHbIM goKa3aTenbCTBOM TOro, YTO
COOTBETCTBYIOLLEE N30OpeTEeHNE, ABNAACL OOLEN3BECTHLIM, HE OTBEYaET yKa3aHHbIM Bbille
ycnoBmsiM. 3TO NO3BONSET NpeaoTBpaLLaTb HeENpaBOMeEpPHOE NpeaocTaBneHne npas
WHTENNeKTyanbHon CO6CTBEHHOCTH.

36. XoTsa peecTpbl U 6a3bl JAHHbBIX UFPAKOT BaXKHYHO POJib, O KOTOPOW CKa3aHo BbIlE, UX
NCNOMNb30BaHNE HE MOXET KOHTPOSIMPOBATLCHA UCKNHYNTESNBHO HaLMOHANbHBIMN
npasuTenscTtBamn. COOTBETCTBEHHO, KOPEHHbIE HAPOAb! BblpaXkann COMHEHMS NO NOBOAY
ncnonb3oBaHusa 6a3 AaHHbIX, YKa3biBas Ha BEPOSITHOCTb CBOOOAHOrO pacnpoCcTpaHeHns
NMHOpMaLMK, KOTOpasi MOXET UCMONb30BaTbLCA TPETbMMU CTOPOHaMK. B cBA3n ¢ aTnm
KOpeHHbIE HapoAbl No4YePKNBALOT, YTO NMtoboe aokymeHTupoBaHue T3 n TBK gormkHo
OCYLLECTBIATLCA Npexae BCEro B UHTEpecax KOPEHHbIX HAPOAOB, a UX y4acTue B Takmx
MeXaHu3max JOIMKHO ObiTb 4OOPOBOMBHLIM, a HE ABNATLCA 06513aTENbHbLIM YCNIOBMEM OXPaHbl
T3 n TBK*.

37. ®opym kopeHHbix Hapogos npu MKIMP BOUC Bbipaxkan 03abo4yeHHOCTb No noBoay eLle
ogHom Npobnemel: 4OCTYNHOCTL 6a3 gaHHbIX T3 1 TBK ang wupokon ny6nunkn moxet
NOBbILLATb BEPOSITHOCTb MCMOMb30BaHUA Takon nHdopmaumm 6e3 paspeLueHns KOpeHHbIX
HapoaoB., Bnagewmx Takumm T3 n TBK,

38. BaxHOo umeTb B BUAY, HAaNnpumep, 4YTO Npu OTKITOHEHUM NAaTEHTHOWN 3asiBKM OCHOBaHUS
OTka3a 06bI4HO coobLLIalnTCA 3aaBUTENO B MMCbMEHHON hopMe. TN OCHOBaHWUS MOTYT TaKxke
CTaHOBUTLCS N3BECTHbIMK Bornee Wnpokon nybrnke, ocobeHHO B IOPUCAMKUNSX, FAe peLleHns
00 oTkase B NpefocTaBreHMM NaTEHTHON OXpaHbl OCMApMBalOTCS B cyge. Takmm obpasom,
6a3bl AaHHbLIX He obecneunBatloT nonHom 3awmTbl T3 n TBK kopeHHbIX HAapOoaoB.

YACTDb 2: NMPOEKTbI TEKCTOB, KACAKOLKUXCA TEEHETUYECKUX PECYPCOB (I'P)
MNpaBa KOpeHHbIX HAPOAOB Ha reHeTU4YecKue pecypchbl

39. [HOMNKHOOH noatBepxgaeT NpaBO KOPEHHbIX HAPOLOB «MMETb B COBCTBEHHOCTMH,
MCNonb30oBaTb, KOHTPONMPOBATbL U pa3BMBaTb» PECYPChbl, KOTOPLIMU OHW BrIAAEOT B CUNY

30 O1yet 0 38-11 ceccumn MKIP, 10-14 nekabps 2018 r., 3aaBneHne LieHTpa MexaucumnimHapHbIX UCCRenoBaHuim
HapoaHocTu anmapa (CEM-Aymara) oT uMeHun popyMa KOpeHHbIX HapoaoB, NyHKTbl 197 n 215 (aokyMmeHT
WIPO/GRTKF/IC/38/16).

31 Cm. Anupam Chander and Madhavi Sunder, The Romance of Public Domain, California Law Review

[Vol. 92:2004].

32 pewenne KC KBP Ne VIII/5 B, nyHKT 5; PelueHne KC KBP Ne IX/13 — gokymenT UNEP/CBD/COP/DEC/IX/13.

33 O1yet o0 37-1 ceccumn MKIP, 27-31 aBrycta 2018 r., 3aaBnexue LieHTpa xyaoxecTBeHHOro npasa ABCTpanuu ot
nmeHn dopyma KopeHHbIx HapoaoB, okymeHT WIPO/GRTKF/IC/37/17, nyHkT 253.
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TPaAULUMOHHOro npaBa COGCTBEHHOCTM UNWN TPAAULMOHHBIX 3aHSTUI, a TaKKe COXPaHsTb,
KOHTPONMPOBATb U pa3BMBaTb CBOE KyNbTypHOE Hacrneaue, BKMoYas reHeTudeckme pecypchi®t.

40. [ANKHOOH, koTopas nmeet ocoboe 3Ha4vyeHne st peLleHnst BOnpocoB
NHTeNneKTyanbHOM CO6CTBEHHOCTUN N COrnacoBaHUs NPaBoOBOro JOKyMeHTa, NoaTBeEpXaaeT
NnpaBO KOPEHHbLIX HAPOAOB Ha camoonpeaerieHme 1 krtoyveBoe 3HaveHne CINOC npu
MCMNONMb30BaHMKN W SKCNIyaTaLummn Ux pecypcoB M cBA3aHHbIX ¢ HUMK T3. CMNOC — 3To npuHUm,
OCHOBaHHbI Ha NpaBe Ha camoonpeaeneHve. MpeanonaraeTcs, YTO NPOEKTbI JOKYMEHTOB
BOWC HaxogaTcs BO B3aMMOAOMOMHSAOLLMNX OTHOLLEHUSIX C MEXAYHAPOAHBLIMW COrnalleHnsMum
no Bonpocam npaB YernioBeka, 3a KOTopble BbICTYNaT KOPEHHbIE Hapoabl. KopeHHble Hapoabl
HacTaMBalT Ha TakOM B3aMMOLOMNOSHALWEM NoaxoAe, KOTopbin cnocobcToBan Obl
HEeNnpoTUBOPEYNBOMY TONKOBAHMIO U 3aLLMTe UX Npas..

41. CornacHo TekcTy OTyeTa 0 TEXHMYECKON IKCNepTM3e, NOLIOTOBIEHHOIO NPodeCcCopom
AHaewn, NnpaBa KOPEHHbIX HAPOL4OB Ha PECYPChl CYUMTAIOTCA OXBaTbIBAOLLMMUN BCE BUAbI
«MPUPOOHbIX PECYPCOBY, TPAANLMOHHO UCMOMb3yeMble KOPEHHBIMW Hapo4amMu B
ycTaHoBMBLUNXCA chopmax, Bktoyas P3¢, Mpaea kopeHHbIX HapogoB Ha P Takke
noaTBepXaeHbl HaronckMm npoToOKONOM perynmpoBaHns OCTyna K reHeTU4EeCKUM pecypcam u
COBMECTHOrO MUCMOMb30BaHUA Ha cnpaBeasIMBoN U paBHOW OCHOBE BbIro4 OT UX MPUMEHEHUS K
KBP («Harovickuin npoTtokon»)®’. MNpaBa kopeHHbIX HapoAoB AaBaTb paspeLleHne Ha OOCTYN K
P Takke noaTBEpKOAKTCS MPOMEXYTOUYHBIMU HALNOHANbHBIMKU gOKTagamMmn oo
OCyLLeCTBeHMn Haronckoro npoTokorna, KoTopble roTOBATCS B paMmkax MexaHu3ama
nocpeaHMYecTBa Ang perynupoBaHnsa JOCTyna K reHeTUYeCKnuM pecypcam n COBMECTHOro
MCNONb30BaHUs BbIroae.

42. HoBble BO3MOXHOCTU, CTaBLUME pe3yrnbTaTOM Hay4YHbIX UCCNeAoBaHMN B BUOTEXHONOrMK
3a nepuoa ¢ MOMeHTa BblAaudu nopyyeHus Ha noarotoBky OTyeTa O TEXHUYECKOW JKCnepTu3e,
NO3BOMAT BbINOSHATL LMpoBoe cekBeHupoBaHue P, nsydatb Ux oT4eNbHO 0T pmnanyeckoro
reHeTU4ecKoro matepuana u, B npuHuune, o6xoantb TpeboBaHNsi O HanM4Mm
npeaBapuTenbHOro oco3HaHHoro cornacus (MOC) n B3aMMHO cornacoBaHHbIX YCNOBUI
(BCY)®*. 310 MOXeT umeTb NOCneacTBUA AN NpasB KOPeHHbIX HapPOAoB BNaaeTb pecypcamu v

34 NNKHOOH, cTtaTbs 31.

35 NNKHOOH, crT. 4, cT1. 32; nokymeHT WIPO/GRTKF/IC/29/INF/10, pa3ameLleHHbIi Mo aapecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf.

36 NokymeHT WIPO/GRTKF/IC/29/INF/10, pa3meLleHHbIii No agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf.

37 Harowckuit npoTokon, ctates 6(3); MpoMeXxyTouHbIN HaLMOHalbHbIN foknag o6 ocyliecTBneHnn Haromckoro
NpoTOoKOmNa, NOArOTOBMNEHHbIV B pamkax MexaHu3ma nocpeaHnyecTBa Ansi perynupoBaHnst 4OCTYNa K reHeTUYECKUM
pecypcam 1 COBMECTHOrO ncnonb3oBanust Beirog (AFPCUB). AHanua: PasbuBka no pernoHam. Bonpoc 38:
«O6napatoT N KOPEHHbIE U MECTHbIE OBOLLUHBLI YCTaHOBMEHHBIM NPaBOM NPeaoCTaBNATb AOCTYN K reHETUYECKUM
pecypcaM B COOTBETCTBUM C MOJTOXEHUSIMN BHYTPUIOCyAapCTBEHHOMO nNpaBa?y -
https://absch.cbd.int/reports/analyzer, 11 mas 2020 roga.

38 AHanuaaTop NPOMEXYTOYHbIX HALMOHAaNbHbLIX AOKMNaaoB B paMkax MexaHuama nocpegHuyecTsa ans
perynupoBaHus IPCUB 06 ocyLuecTeneHun Harovickoro npotokona gaeT pa3buBky No permoHam B OTBET Ha
Bonpoc 38: «O6nagatoT Ny KOPeHHbIe U MeCTHble OOLLMHbI YCTaHOBMNEHHBIM NPaBOM NPefoCcTaBNsATe AOCTYN K
reHeTUYECKNM pecypcam B COOTBETCTBUM C NOMOXEHNAMU BHYTPUroCyAapCTBEHHOIO npasa?» —
https://absch.cbd.int/reports/analyzer, 11 mas 2020 roga.

CraTncTMKa nokasbiBaeT, YTO KOPEHHbIE Hapoabl MMEIOT NPaBo NPeoCTaBNeHUs [OCTYyNa K reHeTUYECKUM pecypcam
B 52% [oroapuBatowmxcs ctopoH. Cpeam ykasaHHbIx 52% [doroBapvBaloLLmnxcs CTOPOH Hanuyme
npenBapuTensHoro 060CHOBaAHHOIO COrMacus KOPEHHbIX HAPOAOB 1 B3aVIMHO COTNacoBaHHbIX C HUMUW YCMOBUN
cuuTatotca obasaTtensHbiMK B 80% [JoroBapuBaoLLMXCS CTOPOH.

39 CneuuanbHas rpynna TexHuuyeckux akcrneptoB KBP no umdpoBoit HdopmMaLmm o nocrnesoBaTensHOCTSX B
OTHOLLEHUMN reHeTudecknx pecypcos (DSI-AHTEG); Manuel Ruiz Muller, Access to Genetic Resources and Benefit
Sharing 25 Years on: Progress and Challenges (International Centre for Trade and Development, Issue Paper No.44,
2018), vii. <https://www.voices4biojustice.org/wp-content/uploads/2018/12/Access-to-Genetic-Resources-and-
Benefit-Sharing-25-Years-On-Progress-and-Challenges.pdf> 25 mas 2020 roga; HegasHum npumepom LIAT
ABNAETCA UcxoaHbin koa Bupyca COVID-19, pacnpocTpaHeHHbI Yepe3 MexaHuam obecrneyeHmns roTOBHOCTM K


https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf
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KOHTPOMMpPOBaTb UX, @ TaKKe OXpaHaTb, NOAAEPXKUBATL U KOHTPONMPOBATL CBA3AHHbIE C HUMM
T34, 3Tn npouecchl 1 HOBblE TEXHOMOrMYECKMe AOCTMXKEHMSE MOTYT OTpULaTeNbHO BMUSTL Ha
npaBa KOpeHHbIX HapoaoB BrnaaeTb P 1 KOHTPONMpPOBaTb MX C TOYKU 3peHns 06beMa OxpaHbil,
obecneunBaemoro mexayHapogHbiMu cornalleHmsammn. B 4acTHOCTHN, HEBO3MOXHOCTb
KOHTponuposaTtb [P 1 cBa3aHHble ¢ HUMK T3 MoXeT eLle Gonblle noapbiBaTh
NPOAOBONbCTBEHHYHO 6E€30MacHOCTb U CyBEPEHUTET, a Takke TpaauLUMOHHbIE CUCTEMBI
30paBOOXPaAHEHNS.

43. Tlocnencteusa pacrnpoCcTpaHEeHNs HOBbIX TEXHOMOM C TOYKU 3peHUs BHeOpEeHUS
HauMoHarnbHbIX Mep, obecneyvnBaroLmx ncnonb3oBaHme P 1 cesi3aHHbIX ¢ HUMK T3, a Takke
MEXaHN3MOB COBMECTHOIO UCMNOMNb30BaHWs BbIrO4, aHanM3npyoTca 1 gpyrumm popymamu, B
ToM yucre CneumanbHOW rpynnon TEXHNYECKNX IKCNepToB No LngpoBon nHopmauum

0 nocrefoBaTenbHOCTAX B OTHOLLIEHUN FrEHETUYECKMX PECYpPCOB, CO3AaHHON B paMkax KBP. 3Tn
nocrneacTesusa npusHaroTcd B TekcTe [Npeacenartens, KOTopbI NpeanonaraeT, YTO OHM CO34aloT
«BCTPOEHHbIN MEXaHWU3M», NO3BOMSAOLLNA peLllaTb Takme NpodbnemMsl No Mepe nx
BO3HUKHOBeHMA*!. BnusaHMe HOBbIX TEXHOMOMMIA, NO3BONAILNX CeKBeHMpoBaTh [P B LimdpoBoi
dopMe, MOXET CTaTb 3HAYNMbIM C TOYKU 3PEHUS NpaB KOPEHHbIX HAapOO 0B BNaaeTh U
OCYLLECTBNSATb KOHTPOSb Hag ceoummn [P 1 cBsi3aHHbIMK ¢ HUMK T3, 1 B cBOE Bpems
notpe6oBaTb y4eTa B NpoekTax TekctoB MKIP42,

Ob6s3aTenbHoOe packpbiTue nHpopmaumm

44. B npoekTtax TekcToB, kacatowmxcsa [P n cBsizaHHbIX ¢ HUMK T3 (Kak B CBOAHOM
AOKYMeHTe, Tak 1 B TekcTe [Npeacenarens), cogepXxuTca npeanoxeHve Beectn TpebosaHue
06s13aTeNbHOro packpbITUA NUUaMn, No4alrLWnMM NaTEHTHbIE 3asiBKNU, UCTOYHMKA [P,
urypupyowmx B nx 3asekax. OCHOBHOM BONPOC B OTHowweHuun P 3akntoyaeTcs B ToMm,
cnegyeT Nn BBECTU B NATEHTHOE 3aKOHOA4ATENbLCTBO HOBOE TpeboBaHue 06 obsizaTtensHOM
packpbITUK npoucxoxaexHus MP.

45, Ob6sa3atenbHoe packpbiTie MHOOpPMaLUM — 3TO 3alMTHAsA Mepa, NpuU3BaHHas
npenoTBpallaTh HenpaBoMepHoe npuceoeHne MNP 1 ceBazaHHbIX ¢ HUMK T34, Takoe
TpeboBaHme o3Havasno Okl 06a3aTeNbHOE packpbITUE COOTBETCTBYHOLLEN MHdOpMaLUn

B 3asiBKaX, NpeaMeT KOTopbIX npegnonaraeTt ncnonb3oBaHue P 1 cBasaHHbIX ¢ HAMK T3 unu
OCHOBaH Ha Hux. lNpeanaraemoe TpeboBaHMe 006 00s3aTENbHOM PaCKPbITUM O3HAYaeT, YTo
3aaBuTENM 0683aHbl packpblBaTb B CBOMX NaTEHTHbIX 3asBKax «CTpaHy npoucxoxaeHus» P,
ecnv n3obpeTeHne CyLeCTBEHHbIM UM HeNnocpeacTBEHHbLIM 06pa3omM OCHOBAHO Ha
ncnonb3oBaHum MP*4. Kak npegnaraeTcs B NpoekTe CBOAHOIO AOKYMeEHTa, MHdopMmaLms,
nognexaiiasi packpbITUIO, BKMNoYana 6bl CTpaHy NPOMCXOXAEHNS NN UCTOYHKK TP n
CBsI3aHHbIX C HUMK T3 n/Mnn noaTeepxaeHne Hanumuuna cornawenun o [JCUB. B Tekcte

nangemunyeckomy rpunny (Mexanuam I'TII), oTkpbIBatOLWMIA 4OCTYN K NaToreHam Ansi pa3paboTku BaKLWH U METOO0B
neveHuns 6e3 JocTyna k reHeTU4eckoMy maTepuany; BcemmpHas opraHvsauus 3gpaBooxpaHeHust, 64-a ceccnst
BcemunpHon Accambnen 3gpaBooxpaHeHns, MexaHn3am obecneyeHns roToBHOCTY K NaHAEMUYECKOMY rpunny,
WHAG4.5.

40 INKHOOH, cTtatbsa 31, cTaThs 23.

41 CBD/COP/DEC/XII/16 — PelweHne KoHdepeHuumn ctopoH KBP ot 16 gekabpsa 2016 rona; CBD/NP/MOP/DEC/2/14
— PeweHune ctopoH Harownckoro npotokona ot 16 gekabpsi 2016 r.; Tekct MNpeacenatens, crates 9.

42 Tekct MpencepaTens, npuMmeydaHus K ctatee 9; CneumnarnbHas rpynna TexHudeckux akcneptos KBP no umdposoit
nHOpMaLuM 0 NocneaoBaTenbHOCTAX B OTHOLEHUN reHeTnyeckmx pecypcos (AHTEG DSI), MoHpeans, Kanaaa,
13-16 cpeBpans 2018 roga, CBD/DSI/AHTEG/2018/1/4 .

43 TekcT Mpeacenarenst, BCTyNUTENbHbIE 3aMeYaHnst; CBOAHbIN TekcT, cT.10.4.

44 TekcT npeaceparens, cT. 3.1, cT. 3.2; cBOAHLIN TeKcT, cT.10.4.
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MpeacenaTens Takke COAEPXKNUTCA NPEANOXEHNE O PACKPLITUM UHADOPMALIMKN O KOPEHHbIX
Hapodax, NPeaoCTaBMBLLMX COOTBETCTBYoLLMEe T34,

46. B uenom ®opym kopeHHbIx Hapogos npu MKIP nogaep:xan npegnoxeHue

06 06s13aTENBHOM PACKPbITUM NHAOPMALIMK, NMPU YCITOBUM, YTO TaKOe PacKpbITUE BKITHOYaET
pokasatenbctBa Hannuusa CMNOC kopeHHbIX HapoaoB, OCHoBaHHOro Ha BCY, a Takke
CnpaBeanMBoro 1 PaBHOro UCMONb30BaHNA Bbirog*e.

47. OcTaeTcs HESICHbIM, AOMKHO N ycrosue 06s3aTenbHOro packpbiTist UHOOPMaLMK Npu
duanyeckom goctyne K P npumeHATbLCA Takke K JocTyny K nHdopmauum o I'P, nonyyaemowm
nyTemM UMppoBOro CEKBEHNPOBAHNA. ITOT BONPOC MOXeT notpeboBaTth JanbHENLEro
paccmoTpenuna B MKI'P BOUC. B tekcTe lNpeacenatenst 1 cBOAHOM SOKYMEHTE NpOBOANTCS
pasnuune mexay P, nonyyaembimn comsundecku, n NP, nonyyaembimun n3 6a3 1 xpaHunuiy
AaHHbIX, HO HEe YTOYHAETCS, pacnpoCTpaHsaeTCca N ycrnosue ob6s3aTenbHOro packpbiTus
NHopMaL M1, NnpuMeHsemoe npu omandeckom goctyne K P, Takke Ha 4OCTyn K MHpopmaumm
o 'P, nonyyaemon nytem umdpoBOro CEKBEHNPOBaHNSA, U CBA3aHHbIM ¢ HUMK T3. Mpobnema
NpocCrnexmnBaeMocT CBA3en Mexay npaBaMu KOpeHHbIX HapoaoB U uHdopmMaumen o P,
nony4aemMoun nytem LmMdpoBOro CEKBEHNPOBaHWS, U COOTBETCTBYOWMMM T3, cBA3aHa

¢ GecnpeLiefeHTHbIMU CROXHOCTAMU .

PaspelueHue cnopos

48. B npoekTax TEKCTOB npeanaratTcs MeToAbl pa3peLleHmnst CopoB, KacatoLnXcs
packpbITus uctodHmka 'P. B TekcTe MNpeacenatens cogepxuTcs npeasioxeHne o BBeAeHUN
06s3aTenbHOro MexaHnama paspeLLeHusi CopoB HALMOHANBHOIO YPOBHS, NO3BOSSAIOLLETO
CTOPOHaM COrfacoBbIBaTb B3aMMONpUeMIieMble peLLeHusl, KOTOPbI MOr Obl BKMHOYaTb
cornalleHus o Bbinnartax posanTu*®, B To BpeMsl kak B CBOAHOM [OKyMeHTe npeanaraercs
NPVMMEHSTb afeKBaTHblE MEXaHU3Mbl paspeLLeHns cnopos*®.

49. C TOYKM 3pEHNSI KOPEHHbBIX HAPOAOB, YUNTbIBAsi BO3MOXHOCTb NPETEH3NI K 3apyDeXXHbIM U
MeXOyHapoOHbIM KOpnopauusam 1 ydpexaeHnsm, 6asvpyommcs B pyrux CTpaHax, Knovesoe
3Ha4YeHVe umeeT JOCTYN K TakuM mexaHmamam. [1nsa Bo30OyxaeHnsa cnopos no Bonpocam
06a3aTenbHOro packpbITUS MHOPMaLIMK KOPEHHbIE HApOAbl AOMKHBLI ByayT obnagatb
COOTBETCTBYIOLLEN NPAaBOCNOCOBHOCTBIO, @ NPUHLIMIM NPOLIECCYanbHOWN CNpaBeasiMBoCT! MOXET
TpeboBaTb NPUHATUSA AOMOSTHUTENBHbLIX MeP NO 06ecneyYeHnto AOCTYNMHOCTM TakKMX MeXaHN3MOB.
AMNKHOOH npegycmatpuBaeT nonoxuTensHoe 0693aTenbCTBO rocyaapcTs obecnevmsaTb
BO3MOXHOCTb MOJTy4YEHUSI KOPEHHBIMU HAapoAammn (OUHAHCOBOM U TEXHUYECKOW NMOMOLLN,
Heobxoanmon A4ns OCyLLECTBEHMSA UX NPaB, U YCTaHaBNMBaTb CNpaBeaIMBble, HE3aBUCUMMbIE,
BGecnpucTpacTHble, OTKpPbITbie U NpO3payHble NpoLeaypbl NPU3HaHUA 1 cyaebHon 3awunThl Npas
KOpPeHHbIX Hapoaos®°.

I'Ipocne>KV| BaeMoOCTb

45 TekcT npeacenarens, cT. 3, npumeydanus K cT. 3; Graham Dutfield, ‘Legal and Economic Aspects of Traditional
Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of
Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

46 Noknag KomuteTa no MHTenNnekTyansHon CO6CTBEHHOCTU U FEHETUHYECKUM PecypcaM, TPaaULMOHHBIM 3HAHUAM 1
donbknopy, 3aseneHne doHga Te6Te66a oT UMeHn dopyma KopeHHbIX HapoaoB, 35-a ceccusi, XXeHeBa, 12-23
mapta 2018 roga. JokymeHT WIPO/GRTKF/IC/35/10, nyHkT 23.

47 CBD AHTEG DS, 13-16 cbespans 2018 roga, CBD/DSI/AHTEG/2018/1/4, nyHkT 29.

48 TekcT MNpencenarens, cT. 6.5.

49 CBoAHbIV TEKCT, cTaThs 6.4

50 ONKHOOH, cT. 27, cT. 39, cT. 40; MexayHapoaHbIi NaKT O rpaxaaHCKuxX 1 nonutudeckux npasax (MMACMM),
B3ameuvaHune obuiero nopsaka Ne 23.
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50. B ycnosusx, korga nigopmauns o 'P moxeT ObiTb nonyyeHa nytem undposoro
CEeKBEHNPOBaHUSA, NPOCMEXMBaHNE MPONCXOXOEHUSA NMPaB KOPEHHbIX HAapOoaOoB Ha BriageHuve,
KOHTPOIMb 1 Nony4YeHne Bbirog oT M3obpeTeHun, B KOTOPbIX NPUMEHSAOTCS TPagULMOHHO
ucnonb3yemble MMy ['P, MOXeT Bbi3biBaTb B0MbLUME CAOXHOCTU. OTO MOXET OblTb 3HA4YMMbIM
MOMEHTOM [J19 KOPEHHbIX HapoAoB B xoAe byayLmnx neperosopos B pamkax MKIP. B pelueHun
3ajay, CBA3aHHbIX C MPOCEXNBaHNEM NPOUCXOXAEHUS NPaB, MOrnu 6bl NOMOYb Takue
TeXHonornm, kak 6rnok4eiH®'. MpuMeHeHne TakMx MHHOBALMOHHLIX Mep TpebyeT 0CO3HaHHOro
y4acTusa KOPEHHbIX HapodoB B ONpeaerieHn X pUckoB U NPEMMYLLECTB.

YacTtb 3: SAKIIOYUTESNIbHBIE COOBPAXEHUA

51. MexayHapogHo-npaBoBble OKYMEHTbI B OTHowweHun [P 1 cBA3aHHbIX ¢ HUMu T3,

a Tarke B oTHoweHun T3 n TBK, gomkHbI HAXoANTLCA BO B3aUMOAONONHSAIOLLMX OTHOLLEHUAX
C APYrMMU MeXayHapoaHbIMU OKYMEHTaMKn, 0COGEHHO JOKYMEHTaMM, kacalowummncs npas
yenoseka. [TpaBOBON JOKYMEHT (QOKYMEHTbI) HE AOSMKEH (He OOIMKHbI) cokpallaTb o6bem npas
1 0653aHHOCTEN, BblTEKAOLWUX N3 CYLLLECTBYIOLUX MEXOYHAPOAHbIX COrnalleHnA, N He JOIMKeH
(He momKHbI) co3aaBaTb Kakyko-nmbo nepapxuio.

52. TlpoeKTbl TEKCTOB NpeanonaranT UX B3aMMOoAOMNOSTHAOLWNA XapakTep No OTHOLLEHUIO

kK AMNKHOOH n npsimo ccbinatotcs Ha Hee. AANKHOOH 6bina npuHsta NeHepanbHom
Accambneenn OOH, u cTpaHbl, KOTOpble NEPBOHAaYanNbHO rofiocoBasnv NPOTUB Hee, C TeX Nop
n3meHunm ceom nosuumn. Takum obpasom, [NKHOOH nonb3yetcs BceoOLWMM NpUsHaHMEM.
B cBA3M C 3TUM ee NonoXeHUs AOMKHbI Y4UTbIBATbCS NP pa3paboTke OCHOBHbIX MOSTOXEHWUI
npaBoOBLIX TEKCTOB, kKacatowmxca T3, TBK n 'P kopeHHbIX HapodoB. YunTbiBasi Bceobliee
Npu3HaHWe Aeknapauun, NOrmyHoO oXxnaatb BCEOOLLEro OCyLLeCTBNEHNSI €€ NOMOXEHW.

53. TlockonbKy rocyqapcrsa B COCTOSIHAM yCTaHaBnNnBaTb GanaHc MHTEPECOB PasnnyHbIX
rpynn BHYTPY CBOUX CTPaH, NpaBa KOPEHHbIX HAPOA4OB OCTAlTCA B CUME U OOMKHbI
cobnogatbes. MpaBa UHTennekTyanbHoN COGCTBEHHOCTM KaKo-TO OAHOM rpynnbl He MOryT
OTMEHSITb NPU3HaHHbIE NpaBa KOPEHHbIX Hapoaos2,

[KoHeL npunoxeHna n ookymeHTa]

51 CBD AHTEG DS, 13-16 despans 2018 rona, CBD/DSI/AHTEG/2018/1/4, nyHkT 29; Frederic Perron-Welch,
Blockchain Technology and Access and Benefit Sharing, 7 aBrycta 2018 roga.

52 BOWC (Hapsgy ¢ apyrmu yupexaeHuamm, doHgamm n nporpammamu OOH) exeroiHo oT4nThIBaeTcs

0 JOCTMXEHUsX B peanu3aumm ObwecuctemHoro nnaxHa gencremin OOH (OMN4 OOH) B aTnx obnactsix.
["enepanbHbIi cekpetape OOH npuHan O ansa copencTena nocnegosartensHoMy ocylecteneruio ANKHOOH.



