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A. THEWIPO COPYRIGHT TREATY

l. INTRODUCTION

1. TheBerneConvention for the Protection of Literary and Artistic Works (hereinfter:
“theBerne Convention”), after its adopion in 1886, vas revised quite regularly,
approximately every 20 years, unil the“twin revisions' which took placein Stockholmin
1967 and in Parisin 1971 (twin revision,” because the subdantive provisionsof the
Stockholm Act did notenter into force, but (with the exception of the protocol to tha Act)
were incorporated—practically unchanged—by the Paris Act, in which only the Appendix,
conaerning nonvoluntary licenses applicable in developing counties, induded new
subgantive modifications)

2. Therevision conferences were convened, in general, in order to find responses to new
technological developments (such as sound ecording technology, phobgraphy, radio,
cinematography and television).

3. Inthel970sand 1980sanumbe of important new technological developmentstook
place (reprography, videotechnology, compact cassette systems facilitating “home taping,”
satellite broadcasting, cable television, theincrease of theimportance of computer programs,
computer-generated works and dectronic daabases, €c.).

4.  Forawhile, theinternationd copyright community followed the strategy of “guided
development,”” rather than trying to establish new internaiond noms.

5. Therecommenddaions guiding princples and modd provisionsworked ou by the
variousWIPO bodies (at the beginning, frequently in coopeation with Unesco) offered
guidance to governments on howto respond b the chdlenges of new technologies. Those
recommendaions guiding prindples and modd provisionswere based, in general, on
interpretation of existing internationd noms, paticularly the Berne Convention (for example,
concerning computer programs, daabases, “home taping,” satellite broadcasting, cable
television); butthey aso indudad some new standards (for example, conaerning distribution
and rental of copies).

6. Theguidancethusoffered in thesaid “guided development” period hal an important
impact on naiond legidation, omntributing to the development of copyright all over the
world.

7. Attheend ofthe 1980s however, it was recognized tha mere guidance would not
suffice any longer; new binding internaiond noms were indispensable.

Sam Ricketson used this expressionin hisbook® The Berne Convention for the Protection o
Literary and Artistic Works: 18861986" Kluwer, London, 1986.He wrote thefollowing:

“In essence, ‘guided development’ appearsto be the present padicy of WIPO, whose activitiesin
promoting study and dscussion an problem areas have been of fundamental importance to
internaiond copyright protectionin recent years.”
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8.  Thepreparation of new norms began in two forums. At GATT, in theframework of the
Uruguay Round ngotiations and & WIPO, first, in onecommittee of experts and, later, in
two paalle committees of experts.

9. Forawhile, the preparatory work in the WIPO committees was slowed down, snce
governments concerned wanted to avoid undesirable interference with the complex
negotiationson thetrade-related aspects of intellectud property rights (TRIPS) then taking
place within the Uruguay Round.

10. After theadopion ofthe TRIPS Agreement, anew situaion emerged. The TRIPS
Agreement induded certain results of the period o “guided development,” butit did not
respond b dl chdlenges posed by the new technologies, and, whereas, if propealy interpreted,
it has broad gpplication to many of theissuesraised by the spectacular growth of the use of
digital technology, paticularly through the Internet, it did notspecifically address some of
thosissues.

11. Thepreparatory work of new copyright and neighboring rights nomsin the WIPO
committees was, therefore, accelerated, leading to therelatively quick convocation ofthe
WIPO Diplomatic Conference on Certain Copyright and Neighboring Rights Questionswhich
took place in Genevafrom December 2 to 20, 1996.

12. TheDiplomatic Conference adopted two treaties. the WIPO Copyright Treaty
(hereinafter also referred to as “the WCT” or as “the Treaty”) and the WIPO Performances
and Fhonogams Treaty (hereinafter referred to as “the WPPT”).

1. LEGAL NATURE OF THE WCT AND ITSRELATIONSHIP
WITH OTHER INTERNATIONAL TREATIES

13. Thefirst sentence of Article 1(1) of the WCT provides tha “[t]his Treaty isa special
agreement within the meaning of Article 20 of the Berne Convention for the Protection of
Literary and Artistic Works, as regards Contracting Parties that are counties of the Union
established by that Convention.” Article 20 ofthe Berne Convention cntainsthefollowing
provision: “The Governments of the counties of the Union reserve therightto enter into
special agreements among themselves, in s far as such agreements grant to authors more
extensve rights than those granted by the Convention, orcontain other provisionsnot
contrary to this Convention.” Thus theabovequoted provision of Article 1(1) of the WCT
has specific importance for theinterpretation ofthe Treaty. It makes clear tha no
interpretation ofthe WCT is acceptable which may result in any decrease of thelevel of
protection granted by the Berne Convention.

14. Article 1(4) of the Treaty establishes afurther guarantee for fullest possible respect of
theBerne Convention, snceit indudes, by reference, al subdantive provisionsof theBerne
Convention, pioviding tha “ Contracting Parties shdl comply with Articles 1 to 21 and the
Appendix of the Berne Convention.” Article 1(3) of the Treaty clarifies that, in this context,
theBerne Convention meansthe 1971 Riris Act of tha Convention. These provisionsshould
beconsdered in light of the provisionsof Article 17 ofthe Treaty, discussed bdow, unde
which notonly countries party to thesaid 1971 Rris Act, and, in general, not only counties
paty to any act of the Berne Convention, butalso any member counties of WIPO,
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irrespective of whether or notthey are party to the Convention, and dso certain
intergovernmental organizations may adheeto the Treaty.

15. Article 1(2) of the Treaty containsa safeguard clause similar to theoneinduded in
Article 2.2 ofthe TRIPS Agreement. “Nothingin this Treaty shall derogate from existing
obligationstha Contracting Parties have to each other unde the Berne Convention for the
Protection of Literary and Artistic Works.” Thescopeof this safeguard clause differs from
thepadlel provision in the TRIPS Agreement. The TRIPS safeguard clause also has
importance from theviewpoint of at least onearticle of the Berne Convention which contains
subdantive provisions-nanely Article 6bis on moral rights—ance that articleisnotinduded
by referencein the TRIPS Agreement. Article 1(2) of theWCT only has relevance fromthe
viewpoint of Article 22 to 38 ofthe Berne Convention containing administrative provisions
and find clauses which are notinduded by reference (either in the WCT or the TRIPS
Agreement) and only to the extent tha thoe provisionsprovide obligationsfor Contracting
Parties.

16. Thesecond ntence of Article 1(1) of the WCT deals with thequestion ofthe
relationship of the WCT with treaties other than the Berne Convention. It states that “[t]his
Treaty shdl nothave any connection with treaties other than the Berne Convention, norshdl
it prgjudice any rights and obligationsunde any other treaties.” The TRIPS Agreement and
the Universal Copyright Conventionsare examples of such “othe” treaties.

17. It should dso bepointed outthat there is no Pecific relationship beween the WCT and
the WPPT either, and thelatter isalso an “other “ treaty covered by the second sntence of
Article 1(1) of theWCT. Thereisaso no such relationship baween the WCT and the WPPT
equivalent to tha between the Berne Convention and the Rome Convention. Unde Article
24(2) of the Rome Convention, only those counties may adhere to that Convention which are
paty to the Berne Convention orthe Universal Copyright Convention. While, in prindple,
any member county of WIPO may accede to the WPPT, it is nota condiion tha they be
paty to the WCT (or the Berne Convention orthe Universal Copyright Convention). Itis
another matter tha such a separate adherence is not desirable, and, hogefully, will nottake
place.

[1l. SUBSTANTIVE PROVISIONS OF THE WCT
1. Provisionsrelatingto the so-called “digital agendd

18. Duringthe pog-TRIPS period ofthe preparatory work which led eventudly to the WCT
and WPPT, it became clear tha the mog important and nog urgent task of the WIPO
committees and the eventud diplomatic conference wasto darify existing nomms and, where
necessary, create new norms to respond b the problems raised by digital technology, and
paticularly by theInternet. Theissues addressed in this context were referred to asthe
“digital agenda”

19. Theprovisionsof the WCT relatingto tha “agendd’ cover thefollowing issues:
therights applicable for the storage and tranamission of worksin digital systems, the
limitationson and exceptionsto rights in adigital environment, technological measures of
protection and rights management information. Asdiscussed bdow, theright of distribution
may also berelevant in respect of trangmissionsin digital networks; its scope however, is
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much broader. Therefore, and, dso dueto itsrelationship with theright of rental, theright of
distribution is discussed separately below along with that right.

a. Sborageof Worksin Digital Formin an Hectronic Medium The Smpe of the
Right of Reprodudion

20. Although thedraft of the WCT contained certain provisionsintended to darify the
application oftheright of reprodudion to sorage of worksin digital form in an dectronic
medium, in theend, those provisionswere notincduded in the Treaty. The Diplomatic
Conference, however, adopted an Agreed Statement which readsas follows: “The
reprodudion right, as set outin Article 9 of the Berne Convention, and the exceptions
permitted thereunder, fully apply in thedigital environment, in paticular to theuse of works
in digital form. It isunderstood ha the storage of a protected work in digital formin an
electronic medium conditutes a reproduction within the meaning of Article 9 of theBerne
Convention.”

21. Asealyasin Junel982, aWlPO/Unesco Committee of Governmental Exprts
clarified that storage of worksin an dectronic mediumis reprodudion, and snce then no
doubthas ever emerged concerning that prindple. Thesecond sntence of the Agreed
Statement simply confirms this. It is another matter tha theword “ storage” may still be
interpreted in somewhat differing ways.

22. Asfar asthefirst sentenceis concerned, it follows fromit tha Article 9(1) of the
Convention isfully applicable. This meanstha the conaegpt of reprodudion unde Article
9(1) of the Convention, which extendsto reproduction “in any manne or form” irrespective
of theduration ofthereprodudion, mug not berestricted merely because areprodudion isin
digital form through goragein an dectronic memory, and jus because areprodudion is of a
temporary nature. At thesametime, it also follows from the same first sentence that

Article 9(2) of the Convention is aso fully applicable, which offers an appropriate basis to
introduce any judified exceptionssuch as the above-mentioned cases of transent and
inddental reproductionsin naiond legislation, in hamony with the*three-step test” provided
forin that provision ofthe Convention.

b.  Trangnission of Worksin Digital Networks,; the So<alled “Umbrella Solution”

23. Duringthe preparatory work, an agreement emerged in the WIPO committees tha the
trangmission of works on the Internet and in Smilar networks should bethe object of an
exclugveright of authorization of theauthor or other copyright owner; with gppropriate
exceptions of course.

24. Theewas, however, no agreement concerning the right or rights which should actudly
be applied, dthough therights of communication to the public and distribution were identified
asthetwo magjor possibilties. It was, however, dso noked tha the Berne Convention does not
offer full coverage for thoserights; theformer does notextend to certain categories of works,
while explicit recognition of thelatter covers only onecategory, nanely that of
cinematographic works.

25. Differencesin thelegal characterization ofdigital transmissionswere partly dueto the
fact tha such tranamissionsare of acomplex nature, and tha thevariousexperts consdered
oneaspect more relevant than another. There was, however, amore fundanental reason,
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namely that coverage of theabovementionead two rights differsto agreat extentin naiond
laws. It was mainly for thisreason that it became evident that it would bedifficult to reach
consgensuson asolution based on oneright over the other.

26. Therefore, aspecific solution was worked outand proposd; namely, tha theact of
digital transmission hould bedescribed in a neutral way, free from specific lega
characterization, tha is, which of thetwo “traditiond” rights mentionad abovecovesit; tha
such adescription should betechnology-specific and, & the same time, should convey the
interactive naure of digital tranamissions tha, in respect of legal characterization ofthe
exclugveright—that is, in respect of the actual choice of theright or rightsto beapplied—
sufficient freedomshould beleft to naiond legidation; and, findly, tha theggpsin the
Berne Convention in the coverage of therelevant rights— theright of communication o the
public and theright of distributon—$ould beeliminaed. This solution was referred to asthe
“umbrella solution.”

27. TheWCT appliesthis“umbrella solution” in aspecific manner. Sincethe counties
which preferred the application of theright of communication to the public as a general option
seemed to bemore numerous the Treaty extendsapplicability of the right of communication
to thepublic to dl categories of works, and darifies tha tha right also covers tranamissions
in interactive systems described in alegd-characterizationfree manna. Thisisindudel in
Article 8 of the Treaty which readsas follows. “Withoutpreudice to the provisionsof
Articles 11(1)(ii), 11bis(1)(i) and (i), 11ter(1)(ii), 14(1)(ii) and 14bs(1) of theBerne
Convention, authors of literary and atistic works shdl enjoy the exclusve right of
authorizing any communication t the public of their works, by wire or wireless means
induding the making available to the public of their works in such away tha members of the
public may access these works from a place and & atime individudly chosen by them.” Asa
second gep, however, when this provision was discussed in Main Committee | of the
Diplomatic Conference, it was stated—and no Delegation opposd the statement—tha
Contracting Parties are free to implement the obligation to grant exclusve right to authorze
such “making available to the public” also through the application of aright other than the
right of communication to th public or through the combinaion of different rights. By the
“othe” right, of course, first of all, theright of distribution was meant, butan “othe™” right
might also bea specific new right such as theright of making available to the public as
provided forin Articles 10 and 14 ofthe WPPT.

28. An Agreed Satement was adopted concerning the abovequotked Article 8. It readsas
follows. “It isundestood ha the mere provision of physical facilities for enabling or making
acommunication does not in itself amountto communication within the meaning of this
Treaty or the Berne Convention. It isfurther undestood that nothingin Article 8 precludes a
Contracting Party from applying Article 11bis(2).” On thebasis of discussionswithin Main
Committee | concerning thisissue, it is clear tha the Agreed Statement isintended to darify
theissueof liability of service and access providersin digital networks like the Internet.

29. TheAgreed Satement actudly states something obvious sinceit isevidenttha, if a
person engages in an act not covered by aright provided in the Convention (@nd in
corresponding nationd laws), such pason has no direct liability for the act covered by such a
right. It isanother matter, tha, depending on the circumstances, hemay still beliable on
another basis, such as contributory or vicariousliability. Liability issues are, however, very
complex; theknowledge of alargebody of statutory and case law is needed in each country
so tha agiven case may bejudgel. Therefore, internaiond treaties on intellectud propeaty
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rights, undestandably and rightly, do notcover such issues of liability. The WCT follows
this tradition.

c. Limitationsand Exceptionsin theDigital Environment

30. An Agreed Satement was adopted in this respect, which readsasfollows: “Itis
undestood hat the provisionsof Article 10 [of the Treaty] permit Contracting Partiesto carry
forward and gppropriately extend into thedigital environment limitationsand exceptionsin
ther naiond laws which have been consdered acceptable under the Berne Convention.
Similarly, these provisionsshould beundestood © pemit Contracting Parties to devise new
exceptionsand limitations tha are appropriate in thedigital network environment. It isalso
undestood hat Article 10(2) [of the Treaty] neither reduces nor extendsthe scopeof
applicability of thelimitationsand exceptionspermitted by the Berne Convention.”
Theprovisionsof Article 10 ofthe Treaty referred to in the agreed satement are discussed
bdow. It isobvioustha extendinglimitationsand exceptionsinto thedigital environment, or
devising new exceptionsand limitationsfor such environment, is subject to thethree-step test
induded in tha Article.

d. Technological Measures of Protection and Rghts Management Information

31. It wasrecognized, duiing the preparatory work, that it is not sufficient to providefor
appropriate rightsin respect of digital uses of works, paticularly useson the Internet. In such
an environment, no rights may be applied eficiently withoutthe suppot of technological
measures of protection and rights management information necessary to license and monitor
uses. There was agreement that the application of such measures and information hould be
left to theinterested rights owner's, butalso that appropriate legd provisionswere needed to
protect the use of such measures and information. Such provisionsareinduded in Article 11
and 12 ofthe Treaty.

32. Unde Article 11 oftheTreaty, Contracting Parties mug provide“ adequate legd
protection and dfective legd remedies againg the circumvention of effective technological
measures that are used by authorsin connection with the exercise of ther rights unde this
Treaty or the Berne Convention and tha restrict acts, in respect of their works, which are not
authorized by the authors concerned or permitted by law.”

33. Article12(1) of the Treaty obliges Contracting Parties to “provide adequate and
effective legal remedies againg any person knavingy peforming any of thefollowing acts
knowing, or with respect to dvil remedies having reasonable groundsto know; that it will
induee, enable, facilitate or conceal an infringement of any right covered by this Treaty or the
Berne Convention: (i) to removeor ater any electronic rights management information
withoutauthority; (ii) to distribute, import for distribution, bioadcast or communicate to the
public, withoutauthority, works or copies of works knowing tha electronic rights
management information has been removed or atered withoutauthority.” Article 12(2)
defines “rights management information” as meaning “information which identifies thework,
theauthor of thework, the owner of any right in thework, or information aouttheterms and
conditionsof use of thework, and any numbers or codes that represent such information,
when any of these items of information is attached to acopy of awork or appearsin
connection with thecommunication of awork to thepublic.”
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34. An Agreed Satement was adopted by the Diplomatic Conference concerning Article 12
of the Treaty which congsts of two pats. Thefirst pat readsasfollows. “It isundestood
tha thereference to ‘infringement of any right covered by this Treaty or the Berne
Convention’ indudes both exclusve rights and rights of remuneration.” The second pat
readsasfollows: “Itisfurther undestood ha Contracting Parties will notrely on this Article
to devise or implement rights management systems tha would have the effect of imposng
formalities which are not permitted unde the Berne Convention orthis Treaty, prohibiting the
free movement of goodsor impeding the enjoyment of rights unde this Treaty.”

2.  Othe subgantive provisions

a. Criteria of Eligibility for Protection; County of Origin; National Treatment;
Formality Free Protection; Possible Restriction of (* Backdoor” ) Protection in
Respect of Works of Nationals of Certain Counties Not Party to the Treaty

35. TheWCT settlestheissueslisted in theabovementional subtitiein asimpleway: in
Article 3, it provides for the mutatis mutandis application of Article 3 to 6 o theBerne
Convention. (Thereference to the Berne Convention dso indudes Articles 2 and 2bs of the
Convention, butthose provisionsare notrelevant in the present context; they are discussed
bdow.)

36. In themutatis mutandis application ofthose provisions anumber of issues may emerge;
therefore, an Agreed Statement was also adopied by the Diplomeatic Conference as guidance,
which readsasfollows. “Itisunderstood ha, in goplying Article 3 of this Treaty, the
expression ‘county of the Union’ will beread asif it were areference to a Contracting Party
to this Treaty in the application of those Berne Articlesin respect of protection provided for in
this Treaty. Itisalso undestood ha theexpression ‘county outsidetheUnion’ in those
Articlesin theBerne Convention will, in the same circumstances, beread asif it werea
reference to acounty that is nota Contracting Party to this Treaty, and that ‘this Convention’
in Articles 2(8), 2bis(2), 3, 4 and 5 ofthe Berne Convention will beread asif it werea
reference to the Berne Convention and this Treaty. Findly, it isundestood tha areferencein
Articles 3 to 6 ofthe Berne Convention to a‘nationd of oneof the counties of the Union’
will, when these Articles are applied to this Treaty, mean, in regard to an intergovernmental
organization tha is a Contracting Party to this Treaty, anaiond of one of thecountiesthat is
member of tha organization.”

b.  Subgct Matter and Sope of Protection; Computer Programs, Databases

37. Theabovediscussd Article 3 of the Treaty also prescribes the mutatis mutandis
application of Articles 2 and 2bk of the Berne Convention. There was some hesitation & the
Diplomatic Conference concerning whether areference to those provisionsis really needed,
conddering tha Article 1(4) of the Treaty already obliges Contracting Parties to comply with
Articles 1 to 21 ofthe Berne Convention, tha is, dso with Articles 2 and 2bks of the
Convention. However, some ddegationswere of theview tha Articles 2 and 2bk are similar
in ther naure to Articles 3 to 6 ofthe Convention in the sense tha, they regulate a certain
aspect of the scopeof application ofthe Convention: the scopeof the subject matter covered.



Page 9

38. With these provisionsof the Treaty, thereis no daubt tha the same concept of literary
and atistic works, and to the same extent, is applicable unde the Treaty as the concept and
extent of such works unde the Berne Convention.

39. TheTreaty, dso indudes, however, some clarificationsin this respect similar to those
which areincluded in the TRIPS Agreement.

40. First, Article 2 of the Treaty clarifies tha “[c]opyright protection extendsto expressions
and notto ideas, procedures, methodsof opeaation ormathematical concepts as such.” Thisis
virtudly thesame as theclarification induded in Article 9.2 ofthe TRIPS Agreement. Noris
theprindplereflected in Article 2 new in the context of the Berne Convention, snce-as
reflected in therecords of the diplomatic conferences adoping and revising the Convention—
counties paty to the Convention have always understood te scopeof protection unde the
Convention in tha way.

41. Second, Articles 4 and 5of the Treaty contain darificationsconcerning the protection of
computer programs as literary works and compilationsof daa (daabases). With some
changes in wording, those clarificationsare similar to tho indudel in Article 10 ofthe
TRIPS Agreement. Thisisundelined by two Agreed Statements adopted by the Conference
concerning the abovementioned Articles. Those two Statements clarify that the scopeof
protection for computer programs unde Article 4 of the Treaty and for compilationsof data
(daabases) unde Article 5 of the Treaty “is congstent with Article 2 of the Berne Convention
and on pa with therelevant provisionsof the TRIPS Agreement.”

42. Theonly subdantive difference between Article 4 and 5 ofthe WCT, on theonehand,
and Article 10 ofthe TRIPS Agreement, on theother, istha theprovisionsof the WCT use
more general language Article 10.1 ofthe TRIPS Agreement provides for the protection of
computer programs “whether in source or object code” while Article 4 of the WCT doesthe
same congerning computer programs “whaever may be the modeor form of thear
expression.” It isundestood that the scopeof protection is the same unde thetwo
provisions butthetext of the WCT isless technology-specific. Similarly, Article 10.2 ofthe
TRIPS Agreement speaks about*“compilationsof data or other material, whether in machine
readable or other form,” while Article 5 of the WCT refers, in generd, to “compilationsof
daa or other material, in any form.”

c. Rightsto beProtected; theRightof Distributionand the Right of Rental

43. Article6(1) of the WCT provides an exclusverightto authorize the making available to
thepublic of originds and copies of works through sale or other transfer of ownership, tha is,
an exclusveright of distribution. Unde the Berne Convention, it isonly in respect of
cinematographic works tha such arightis granted explicitly. According to certain views,
such aright, surviving at least untl thefirst sale of copies, may bededuced as an
indispensable corollary to theright of reproduction, and, in some legd systems, theright of
distribution isin fact recognized on thisbasis. Other experts are, however, of adifferent view
and many naiond laws do notfollow the solution based on the concept of implicit
recognition oftheright of distribution. Article 6(1) of theWCT should beconddered, asa
minimum, auseful clarification ofthe obligaionsunde the Berne Convention (and dso
unde the TRIPS Agreement which indudes by reference therelevant provisionsof the
Convention). However, it ismore judified to consder Article 6(1) as containinga
Berne-plus TRIPS-plus element.
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44. Article 6(2) of the Treaty deals with theissue of the exhaudion oftheright of
distribution. It does notoblige Contracting States to choose naiond/regiond exhaugion or
internaiond exhaugion—orto regulate at all theissue of exhaugion—oftheright of
distribution dter thefirst sale or other first trander of ownership of theorigind or a copy of
thework (with theauthorization of the author).

45. Article7 oftheTreaty provides an exclugve right of authorizing commercial rental to
the public in respect of the same categories of works—namely, computer programs,
cinematographic works, and works embodied in phonogams, as deermined in the naiond
laws of Contracting Partiesas those covered by Articles 11 and 14.4 ofthe TRIPS
Agreement, and with the same exceptions(namely, in respect of computer programs which
are notthemselves the essential objects of therental; in respect of cinematographic works
unless commercial rental leadsto widespread copying of such works materially imparing the
exclugveright of reproduction; and in the case where a Contracting Party, on April 15, 1994,
had and continues to have in force a system of equitable remuneation for rental of copies of
works indudeal in phon@rams, indead of an exclugve right (where tha Contracting Party
may maintain tha system provided tha commercial rental does notgive rise to thematerial
imparment of theexclusve right of authonzation)).

46. An Agreed Satement was adopted by the Diplomatic Conference in respect of
Articles6 and 7 ofthe Treaty. It readsasfollows: “Asused in these Articles, the expressions
‘copies’ and ‘origind and copies,” being subject to theright of distribution and theright of
rental unde the said Articles, refer exclusvely to fixed copiesthat can beputinto drculation
astangble objects.” The question may emerge whether this Agreed Siatement conflicts with
the“umbrella solution” for trangmissionsin interactive digital neworks, and, paticularly,
whether or notit excludes application oftheright of distribution to such tranamissions The
answer to this question is obvioudy negative. The Agreed Statement determines only the
minimum scopeof application of theright of distribution; it does not create any obgacle for
Contracting States to exceed tha minimum.

d. Duration ofProtection of Photographic Works

47. Article9 of the WCT eliminaes theunjudified discriminaion agang phoographic
works conaerning the duration of protection; it obliges Contracting Parties notto gpply
Article 7(4) of the Berne Convention (which, as also for works of applied art, prescribes a
shorter term—25 yearsfor phobgraphic works than thegeneral 50 -year term).

e. Limitationsand Exceptions

48. Article 10 ofthe Treaty containstwo paagraphs Paragraph(1) determines thetypes of
limitationson, orexceptionsto, therights granted unde the Treaty which may be applied,
while paragraph (2) provides criteriafor the application of limitationsof, or exceptionsto, the
rights unde the Berne Convention.

49. Both paagraphsuse thethree-step test induded in Article 9(2) of the Berne Convention
to dderminethelimitationsand exceptionsallowed (namely, exceptionsor and limitationsare
only allowed (i) in certain gecia cases; (ii) provided tha they do notconflict with anomal
exploitation ofthework: and further (iii) provided that they do notunreasonably prejudice
thelegitimate interests of theauthors). Under Article 9(2) of the Berne Convention, this test
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isapplicable only to theright of reprodudion, while both paagraphsof Article 10 ofthe
Treaty cover al rights provided for by the Treaty and the Berne Convention, respectively. In
tha respect, theprovisionsof Article 10 ae similar to Article 13 ofthe TRIPS Agreement
which gpplies the same test for al rights provided for by the TRIPS Agreement either directly
or through incluson hy reference of the subgantive provisionsof the Berne Convention.

f. Application in Time

50. Article 13 ofthe WCT refers ssimply to Article 18 of the Berne Convention to deermine
theworksto which the Treaty applies at the moment of its entry into force for agiven
Contracting State, and provides that the provisionsof that Article mus be applied dso to the
Treaty.

g. Enforcement of Rights

51. Article 14 oftheTreaty containstwo paagraphs Paragraph (1) isamutatis mutandis
version of Article 36(1) of the Berne Convention. It provides that “Contracting Parties
undetake to adopt, in accordance with ther legd systems, the measures necessary to ensure
the application ofthis Treaty.”

52. Paragraph (2) isamutatis mutandis version of thefirst sentence of Article 41.1 ofthe
TRIPS Agreement. It readsasfollows: “Contracting Parties shdl ensure tha enforcement
procedures are available unde ther law so asto pamit effective action againg any act of
infringament of rights covered by this Treaty, induding expeditiousremedies to prevent
infringaments and remedies which conditute a deterrent to further infringements.”

IV. ADMINISTRATIVE PROVISIONS AND FINAL CLAUSES

53. Articles 15 to 25 ofthe WCT contain theadministrative provisionsand find clauses of
the WCT which cover such issues as the Assembly of Contracting States, the Internationd
Bureau, digibility for becoming party to the Treaty, signaure of the Treaty, entry into force
of the Treaty, effective date of becoming party to the Treaty, reservations(no reservations);
denundation ofthe Treaty, languages of the Treaty and depostory.

54. Theseprovisions in gened, are thesame as or similar to the provisionsof other WIPO
treaties on thesame issues. Only two specific features should bementioned, nanely the
possibility of intergovernmental organizationsbecoming party to the Treaty and the nunmber
of ingruments of ratification oraccession needed for entry into force of the Treaty.

55. Article 17 oftheTreaty provides for digibility for becoming party to the Treaty. Unde
paragraph (1), any member State of WIPO may become party to the Treaty. Paragraph (2)
provides that “[t]he Assembly may decideto admit any intergovernmental organization to
become party to this Treaty which declares tha it is competent in respect of, and hasits own
legislation bindingon al its Member States on, netters covered by this Treaty and that it has
been duly authorized, in accordance with its internd procedures, to become party to this
Treaty.” Paragraph (3) addsthefollowing “The European Community, having made the
declaration referred to in the preceding paragraph in the Diplomatic Conference tha has
adopted this Treaty, may become party to this Treaty.”
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56. Thenumber of ingruments of ratification oraccession needed for the entry into force of
thetreaties administered by WIPO has been traditiondly fixed quite low; fiveisthemog
frequent number. TheWCT, in its Article 20, fixes this number much higher, namely at 30
ingruments of ratification or accession by States.

V. CURRENT STATUS OF THEWCT

57. TheWCT entered into force on March 6, 2002. Information on Sates tha are party to
this treaty can beobtained from the Internationd Bureau of WIPO. Theinformation is also
available on WIPO' s webgte at <http://www.wipo.int/treaties/ip/copyright/index.html>.

B. THE WIPO PERFORMANCES AND PHONOGRAMS TREATY

l. INTRODUCTION

58. Thepreparation ofthe WCT and the WPPT took dace in two Committees of Experts.
First, the Committee of Experts on aPossible Protocol to the Berne Convention was
established in 1991, vhich prepared wha eventudly became the WCT. The original terms of
reference of that Committee also induded therights of producers of phonagyrams. In 1992,
however, those rights were carved outof theterms of reference of that Committee, and anew
Committee, the Committee of Experts on aPossible Ingrument for the Rights of Performers
and Producers of Phonogams, was established. Thesaid ingrument was referred to duiing
the preparatory work, in general, asthe“New Ingrument,” and its terms of reference extended
to dl aspects of the protection of therights of performers and producers of phonogams where
theclarification of existinginternationd noms or the establishment of new nomms seemed
desirable.

59. Inrespect of thosrights, theexistinginterndiond standadswere induded in the Rome
Convention adopted in 1961. A thetime of its adoption, the Rome Convention was
recognized as a*“pioneer convention,” since it had established noms conaerning the said two
categories of rights and therights of broadcasting organizations(jointly referred to as
“neighboring rights’) which, in thegreat majority of counties, did notyet exist.

60. Inthel970sand 1980showever, agreat number of important new technological
developments took place (videotechnology, compact cassette systems facilitating “home
taping,” satellite broadcasting, cable television, mmputer-related uses, ec.). Thos new
developments were discussed in the Intergovernmental Committee of the Rome Convention
and were also addressed in variousWIPO meetings(of committees, working groups
symposums) where the so-called “neighboling rights” were discussed.

61. Asaresult, guidance was offered to governments and legislators in theform of
recommendaions guiding prindples and modd provisions

62. Attheend ofthe1980s asalso in thefield of copyright, it was recognized tha mere
guidance would no longer suffice; binding new norms were indispensable.



Page 13

63. Thepreparation of new norms began in two forums. At WIPO, first, in theabove
mentioned committees of expertsand & GATT, in theframework of the Uruguay Round
negotiations

64. After theadopion ofthe TRIPS Agreement, the preparatory work of new copyright and
neighboling rights noms in the WIPO committees was accel erated as noted above and tha
led to the convoation of the WIPO Diplomatic Conference on Certain Copyright and
Neighbaring Rights Questionswhich took place in Genevafrom December 2 to 20, 1996, ad
which adopted thetwo new treaties.

1. LEGAL NATURE OF THE WPPT AND ITSRELATIONSHIP
WITH OTHER INTERNATIONAL TREATIES

65. Intheearly preparatory work of the WPPT—"“the New Ingrument’—theidea emerged
tha it should have the same relationship with the Rome Convention as the WCT—"the Berne
Protocol”—was suppo®d to have with the Berne Convention; that is, it should bea special
agreement unde Article 22 ofthe Rome Convention (which deermines the nature and
conditionsof such agreements, mutatis mutandis, the same way as Article 20 ofthe Berne
Convention).

66. Thisidea, however, did notget sufficient suppot, and therelationship beween the
WPPT and the Rome Convention has been regulated in away similar to therelationsip
between the TRIPS Agreement and the Rome Convention. This meansthat (i) in generd,
application of the subgantive provisionsof the Rome Convention is notan obligation ofthe
Contracting Parties; (ii) only afew provisionsof the Rome Convention aeinduded by
reference (tho<e relating to thecriteria of digibility for protection); and (iii) Article 1(2) of the
Treaty contains mutatis mutandis, practically the same provision s Article 2.2 ofthe TRIPS
Agreement, tha is, that nothingin the Treaty derogates from obligaionstha Contracting
Parties have to each other unde the Rome Convention.

67. Article1(3) of theTreaty, in respect of therelation to the other treaties, indudesa
provision gmilar to Article 1(2) of theWCT: “The Treaty shall not have any conrection
with, norshdl it prgudice any rights and obigationsunde, any other treaties.”

68. Thetitleof Article 1 of theWPPT is*“Relation to Other Conventions” but

paragraph (2) of the Article deals with abroader question, nanely, therelationship beween
copyright, on theone hand, and the“naghboling rights’ provided in the Treaty, on the other.
This provision reproduces thetext of Article 1 of the Rome Convention word by word:
“Protection granted uncer this Treaty shdl leave intact and shdl in no way affect the
protection of copyright in literary and artistic works. Consequently, no provision ofthis
Treaty may beinterpreted as prejudicing such protection.” It iswell known tha, in gite of
thefact tha, during the 1961 Diplomatic Conference adoping the Rome Convention, such
attempts were resisted and thisis clearly reflected in therecordsof the Conference, there have
always been expearts who tried to interpret tha provision by suggesting that not only the
protection butalso the exercise of copyright should beleft completely intact by the protection
and eercise of neighbaingrights; tha is, if, for example, an author wishes to authorize the
use of the sound ecording of a performance of his work, neather the performer northe
producer of therecording should beable to prohibit that use on the basis of his neighboling
rights. TheDiplomatic Conference rejected this interpretation when it adopted an Agreed
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Statement which readsas follows: “It isundestood hat Article 1(2) clarifies therelationship
between rights in phon@rams unde this Treaty and copyrightin works embodied in the
phonogams. In cases where authorization is needed from both the author of awork
embodied in thephonogam and apeformer or produer owning rightsin the phonogam, the
need for the authorization of the author does not cease to exist because the authorization of
the peformer or producer is also required, and vice versa.”

[1l. SUBSTANTIVE PROVISIONS OF THE WPPT
1. ProvisonsRelatingto the So-Called “Digital Agendd

69. Theprovisonsof theWPPT relatingto the“digital agendd cover thefollowingissues:
certain definitions rights applicable to gorage and tranamission of performances and
phonogamsin digital systems, limitationson and exceptionsto rightsin adigital
environment, technological measures of protection and rights management information. As
discussed bdow, theright of distribution may also berelevant in respect of tranamissionsin
digital networks; its scope, however, is much broader. Therefore, and, dso dueto its
relationship with theright of rental, theright of distribution is discussed separately bd ow
alongwith that right.

a. Definitions

70. TheWPPT follows the structure of the Rome Convention, in thesense tha it contains
in Article 2, aseries of definitions Thedefinitionscover more or less the same terms as those
which are defined in Article 3 of the Rome Convention: “peformers,” “phonogam,”
“producer of phonayrams,” “publication,” “broadcasting,” more, in the sense tha the WPPT
also ddines “fixation” and “communication to thepublic,” and less, in thesense tha it does
notdefine“reprodudion” and “rebroadcasting.”

71. Theimpeact of digital technology is presentin thedefinitions on thebasis of the
recognition that phonogams do notnecessarily mean thefixation of soundsof a performance
or other soundsany more; now they may also indudefixationsof (digital) representationsof
soundstha have never existed, buttha have been directly generated by electronic means The
reference to such posible fixationsappersin thedefinitionsof “phonogam,” “fixation,”
“producer of phonagyram,” “broadcasting” and “communication to thepublic.” 1t should be
stressed, however, that the reference to “representationsof sound$ does not expand the
relevant definitionsas provided unde existing treaties; it only reflectsthedesire to offer a
clarification in theface of present technology.

b.  Sbrageof Performances and Fhonogranssin Digital Formin an Hectronic
Mediunm the Scopeof the Right of Reprodudion

72. Althoud thedraft of the WPPT contained certain provisionswhich were intended to
clarify the application of theright of reproduction to sorage of performances and
phonogamssin digital form in an dectronic medium, in theend, those provisionswere not
induded in thetext of the Treaty. The DiplomaticConference, however, adopied an Agreed
Statement which readsas follows: “Thereprodudion right, as set outin Articles 7 and 11 [of
the WPPT], and the exceptionspermitted thereunder through Article 16 [of the WPPT], fully
apply in thedigital environment, in paticular to theuse of performances and phonogamsin
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digital form. It isundestood ha the storage of a protected paformance or phonogam in
digital form in an eectronic medium conditutes a reprodudion within the meaning of these
Articles.”

73. Asealyasin Junel982, aWwlPO/Unesco Committee of Governmental Experts
clarified that storage of works and obgcts of neighboling rights in an dectronic mediumis
reprodudion, and gnce then no doubthas ever emerged concerning tha prindple. The
second entence of the agreed satement simply confirmsthis. It isanother matter that the
word “storage’ may still beinterpreted in somewhat differing ways.

74. Asfar asthefirst sentenceis concerned, it states the obvious namely, that the
provisionsof the Treaty on therights of reproduction ae fully applicable in adigital
environment. The concept of reprodudion mug not berestricted merely because a
reprodudion isin digital form through gorage in an dectronic memory, or because a
reprodudion is of atemporary naure. At thesametime, it also follows from the same first
sentence tha Article 16 o the Treaty is aso fully applicable, which offers an gopropriate
basisto introdue any judified exceptions such asin respect of certain transient and
inddental reproductions in naiond legislation, in hamony with the“three-step test”
provided for in tha provision ofthe Treaty (see below).

c.  Trangmission of Performances and Fhonogiansin Digital Networks;
the SoCalled “Umbrella Soltion”

75. Duringthe preparatory work, an agreement emerged in the WIPO committees tha the
trangmission of works and objects of neighboring rights on theInterne andin Smilar
networks should besubject to an exclugve right of authorization ofthe owners of rights, with
appropriate exceptions nauraly.

76. Therewas, however, no agreement concerning the rights which might actually be
applied. Theright of communication to the public and theright of distribution were thetwo
major optionsdiscussed.

77. Thedifferencesin thelegd chaacterization of the acts of digital transmissionswere
patly due to thefact tha such transmissionsare of acomplex naure, and tha thevarious
experts congdered oneaspect more relevant than another. There was, however, another—and
more fundamental—reason, nanely that the coverage of the above-mentioned two rights
differsto agreat extentin naiond laws. It was mainly for the latter reason tha it became
evident that it would bedifficult to reach consensus on asolution which would bebased on
theapplication of oneright over the other.

78. Theefore, a specific solution was worked outand proposd; namely, tha the act of
digital transmission should bedescribed in aneutral way, free from specific legal
characterization; that such adescription should betechnology-specific and, a the same time,
it should express theinteractive naure of digital tranamissions and thd, in respect of the
legd characterization oftheexclusveright—tha is, in respect of theactud choice of theright
or rights to beapplied—aifficient freedomshould be left to naiond legislation. This solution
was referred to astheumbrellasolution.”

79. Asfar astheWPPT isconcerned, the relevant provisionsare Articles 10 end 14, unde
which paformers and producrs of phonarams, respectively, mug enjoy “theexclusve right
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of authorizing the making available to thepublic’ of ther peformancesfixed in phonogams
and of thar phonarams, respectively, “by wire or wireless means, in such away that
members of the public may access them from a place and & atime individudly chosen by
them.” Taking into accountthefreedom of Contracting Parties to chose differing legd
characterization of acts covered by certain rights provided for in thetreaties, it is clear tha,
also in this case, Contracting Parties may implement therelevant provisionsnot only by
applying such a specific right but also by applying some other rights such as theright of
distribution ortheright of communication to the public (aslongas thar obligationsto grant
an exclugveright of authorization conaerning the acts described are fully respected).

80. Inthecase of theWCT, therelevant provisionsare induded in Article 8 which readsas
follows: “Withoutprejudiceto the provisionsof Articles 11(1)(ii), 11bs(1)(i) and (i),
11ter(1)(ii), 14@)(ii) and 14bis(1) of the Berne Convention, authors of literary and atistic
works shdl enjoy theexclusveright of authorizing any communication t the public of thar
works, by wire or wireless means, induding the making available to the public of thar works
in uch away that members of the public may access these works from aplace and & atime
individudly chosen by them.” When this provision was discussed in Main Committee | of the
Diplomatic Conference mentioned aove it was stated—and no Delegaion opposd the
statement—tha Contracting Parties were free to implement the obligation to grant exclusve
right to authorize such “making available to thepublic” aso through the application of aright
other than theright of communication to the public or through the combinaion of different
rights. By the“other” right, of course, first of al, theright of distribution was meant. (This
meansthat, in respect of digital tranamissions the*umbrella solution” was applied dso in the
case of the WCT.)

81. An Agreed Satement was adopied concerning the abovequoted Article 8 of the WCT.
It readsasfollows. “It isundestood ha themere provision of physical facilities for enabling
or making a communication does notin itself amountto communication within the meaning
of this Treaty or the Berne Convention. It isfurther undestood ha nothing in Article 8
precludes a Contracting Party from applying Article 11bis(2).” On thebasis of discussionsin
Main Committee | on thisissue it is clear tha the Agreed Satement intends to darify the
issue oftheliability of service and access providersin digital networks like the Internd. Itis
equdly clear that, dthough this was not stated explicitly, the prindple reflected in the Agreed
Statement is also gpplicable, mutatis mutandis, to theabovementioned provisionsof

Article 10 and 14 ofthe WPPT concerning “making available to the public.”

82. TheAgreed Satement actudly states the obvious since it has aways been evident tha,
if aperson engagesin an act other than an act covered by aright provided for in the
Convention (and in corresponding nationd laws), such pason ha no direct liability for the
act covered by such aright It isanother matter, tha, dgpending on the circumstances, he may
still beliable on another basis, such as contributory or vicariousliability. Liability issues are,
however, very complex; theknowledge of avery large body of statutory and case law is
needed in each county so that a given case may bejudgel. Therefore, internationd treaties
on intellectud property rights, undestandably, do not cover such issues of liability. The
WCT and the WPPT follow this tradition.

d. Limitationsand Exceptionsin the Digital Environment

83. Inthecaseof the WCT, an Agreed Satement was adopted concerning limitationsand
exceptions which readsasfollows: “It isundestood ha theprovisionsof Article 10 [of the
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Treaty] permit Contracting Partiesto carry forward and gopropriately extend into thedigital
environment limitationsand exceptionsin thar nationd laws which have been consdered
acceptable unde the Berne Convention. Smilarly, these provisionsshould beundestood
permit Contracting Parties to devise new exceptionsand limitationstha are appropriate in the
digital nework environment. It isaso undestood ha Article 10(2) [of the Treaty] neither
reduces nor extendsthe scopeof applicability of thelimitationsand exceptionspermitted by
theBerne Convention.” The Diplomatic Conference stated that this Agreed Statement is
applicable mutatis mutandis also to Article 16 of the WPPT on limitationsand exceptions
That provision ofthe WPPT is discussed bdow. It isobviousthat any limitationsand
exceptions-existing or new—in thedigital environment are only applicableif they are
acceptable unde the“three-step test” indicated in Article 16(2) of the Treaty (see bdow).

e.  Technological Measures of Protection and Rghts Management Information

84. It wasrecognized, duing the preparatory work, tha it was not sufficient to provide
appropriate rights in respect of digital uses of works and obgcts of neighbaring rights,
paticularly uses on the Internet. In such an environment, no rights may be applied eficiently
withoutthe suppot of technological measures of protection and rights management
information neeessary to license and monitor uses. There was agreement that the application
of such measures and information should beleft to theinterested rights owners, butalso tha
appropriate legal provisionswere needed to protect the use of such measures and information.
Those provisionsareinduded in Article 18 and 190f the WPPT.

85. Unde Article 18 oftheTreaty, Contracting Parties mug provide“ adequate legd
protection and dfective legd remedies againg the circumvention of effective technological
measures that are used by performers or producers of phonogams in connection with the
exercise of thar rights under this Treaty and that restrict acts, in respect of thar peformances
or phonogams, which are not authorized by the performers or the producers of phonayrams
concerned or permitted by law.”

86. Article19(1) of the Treaty obliges Contracting Partiesto provide “adequate and
effective legal remedies agang any person knowvingly performing any of thefollowing acts
knowing, or with respect to dvil remedies having reasonable groundsto know, tha it will
induee, enable, facilitate or concea an infringement of any right covered by this Treaty:

(i) to remove or ater any electronic rights management information withoutauthority;

(i) to distribute, import for distribution, bioadcast, communicate or make available to the
public, withoutauthority, performances, copies of fixed paformances or phonogams

knowing tha electronic rights management information ha been removed or altered without
authority.” Article 19(2) defines “rights management information” as meaning “information
which identifies the performer, the performance of the performer, the producer of the
phonogam, the phonayram, the owner of any rightin the performance or phonogam, or
information eéouttheterms and conditionsof use of the paformance or phonogam, and any
numbers or codes tha represent such information, when any of these items of information is
attached to acopy of afixed peformance or aphonogam or appearsin connection with the
communication ormaking available of afixed peformance or aphonayram to the pubiic.”

87. An Agreed Satement was adopted by the Diplomatic Conference concerning Article 12
of theWCT, which containsprovisionssimilar to those of Article 19 of WPPT. Thefirst pat
of the agreed gatement readsas follows: “It isunderstood ha thereference to ‘infringement
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of any right covered by this Treaty or the Berne Convention’ indudes both exclusve rights
and rights of remuneration.” The second pat of the agreed satement readsas follows. “Itis
further undestood ha Contracting Parties will notrely on this Article to devise or implement
rights management systems that would have the effect of imposng formalities which are not
permitted unde the Berne Convention orthis Treaty, prohibiting the free movement of goods
or impeding the enjoyment of rights unde this Treaty.” The Diplomatic Conference stated
tha theabovequoted two-pat agreed satement was applicable mutatis mutandis also to
Article 19 ofthe WPPT.

2.  Othe subgantive provisions

a. Criteriafor Eligibility

88. Article 3 providesfor the application ofthecriteriaunde the Rome Convention
(Articles4, 5,17 ad 18.

b.  National Treatment
89. Article4 providesfor thesame kind of nationd treatment as that prescribed by Article
3.1 ofthe TRIPS Agreement in respect of “related” (neghboring) rights; that is, naiond
treatment only extendsto therights granted unde the Treaty.

c. CowerageoftheRights of Performers
90. Thecoverage of themoral right of performers extendsonly to live aura performances

and peformances fixed in phonogams, and the econonic rights in thefixed paformances
covers only paformances fixed in phonogams.

93. Itisaquestion for interpretation whether the economic rights of performersin thar
unfixed paformances under Article 6 extendsto dl peformances or only to aural
peformances. Thetext of the provision may suggest abroader coverage if, however, the
definitionsof “fixation” and “communication to the public” unde Article 2(c) and (g) are also
taken into account, it seems tha a narower interpretation is jugified.

94. According to Article 2(c), “fixation” only means*“the embodiment of sounds or the
representation thereof, from which they can be perceived, reproduced or communicated
throuch adevice” (emphasis added). Article 2(g) of the WPPT d€fines “communication o
thepublic” as“thetranamission o the public by any medium, otherwise than by broadcasting,
of soundsof a paformance or the soundsor therepresentationsof soundsfixed in a
phonogant’ (emphasis added). However, Article 2(f) defines “broadcasting’ as “the
trangmission by wireless meansfor public reception of soundsor of images and undsor of
therepresentation thereof” (emphasis added).

95. Thewording of these definitionssuppot theinterpretation that the rights of
communication to thepublic and fixation aelimited to aura peformances, whereas theright
of broadcasting of unfixed paformances covers both aural and audiovisud peformances.

96. Asfar asArticle14.1 ofthe TRIPS Agreement is concerned, the possibility for
paformers of preventing fixation ofthdr live paformance and reprodudion of such fixation
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only extendsto fixation an phonogams, whereas the possibility of preventing broadcasting
and communication to the public of live paformances extendsto dl kindsof live
peformances.”

d. Moral Rights of Performers

97. Article5(1) providesasfollows. “Independently of a peformer’s econonic rights, and
even dter thetrander of those rights, the performer shdl, asregardshis live aural
performances or performances fixed in phonogams, have therightto daim to beidentified as
the performer of his performances, except where omission is dictated by the manne of theuse
of the peformance, and to object to any distortion, mutilation orother modification of his
performances tha would be prejudicia to hisreputation.” This provision, in itsmain lines,
follows Article 6bis of the Berne Convention (on themoral rights of authors) butit requires a
somewhat lower level of protection: in respect of theright to beidentified as performer, the
element of practicability is built in, and the scopeof “theright to respect” isalso narower.
Article 5(2) and (3), on theduration of protection of, and the means of redress for
safeguarding, the rights, are mutatis mutandis versionsof Article 6bis(2) and (3) of the Berne
Convention.

e.  Econonic Rights of Performers

98. Inaddition to the“right of making available” discussed unde the“ digital agenda,”
above and aright of distribution, discussed bdow, the WPPT provides for practically the
same econorric rights for performers-right of broadcasting and communication to the public
of unfixed paformances (butin Article 6(ii) it isadded: “except where the performanceis
already a broadcast performance”), right of reproduction and right of rental (Articles 6, 7 and
9)-astherights granted in the TRIPS Agreement (Article 14.1 and 4)-asthe TRIPS
Agreement. However, dthoudh the scope of therightsis practically the same, the nature of
therights (other than theright of rental) is different from the nature of such rights unde the
TRIPS Agreement, and unde Article 7 of the Rome Convention. While the Agreement and
the Convention providefor the“possibility of preventing’ the actsin question, the Treaty
grants exclugve rights to authorize those acts.

99. Asfar asthedistribution rightis conaerned, Article 8(1) provides that performers have
an exclugveright of authorizing the making available to the public of theorigind and copies
of ther peformances fixed in phonogams, through sale or other tanser of ownership.
Article 8(2) deals with theissue of theexhaudion ofthisright. It does notoblige Contracting
States to choos naiond/regiond exhaudion orinternationd exhaudion, orto regulate at all
theissueof exhaudion (after thefirst sale or othe first trander of ownership of theorigind or
acopy concerned with theauthorization of the owner of rights).

f. Rights of Producers of Phonogiams

100. In addition to theright of “making available” discussed éboveunde the*digital
agendd and aright of distribution, the WPPT provides the same rights for producers of
phonogams-right of reprodudion and right of rental (Articles 11 and 13—as tho granted
unde the TRIPS Agreement (Article 14.2and 4).

101. Article 12 mntains mutatis mutandis the same provisionsconcerning aright of
distribution for producers of phonogams in respect of their phonogams as Article 8 does
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concerning such aright for performersin respect of ther performances fixed in phonogams
(see above).

g. Rightto Remuneration for Broadading and Gmmunication to the Public

102. Article 15 provides practically the same kind of right to remuneration to paformers and
producers of phonagrams as Article 12 ofthe Rome Convention (except tha, while thelatter
leavesit to naiond legislation whether thisright is granted to paformers, to producers or to
both, theformer provides tha this right mug be granted to bot, in theform of asinge
equitable remuneation) and with the same extent of possible reservationsas unde Article
16.1@) of theRome Convention.

103. A specific feature of Article 15 gppearsin paagraph (@) which provides as follows:
“For the purmposes of this Article, phon@rams made available to the public by wire or wireless
meansin such away tha members of the public may access them from a place and at atime
individudly chosen by them shdl beconsdered asif they had been publshed for commercial
purposes.”

104. TheDiplomatic Conference adopied the following Agreed Statement concerning
Article 15: “It isundestood ha Article 15 does not represent a complete resolution ofthe
level of rights of broadcasting and communication to the public that should beenjoyed by
peformers and phongram producrsin thedigital age Delegaionswere unable to achieve
conenauson differing proposls for aspects of exclugvity to be provided in certain
circumstances or for rights to beprovided withoutthe possibility of reservations and have
therefore left theissueto future resolution.” This statement is areference to the postion tha,
in the case of certain near-on-demand services, exclusverights are judified.

h.  Limitationsand Exceptions

105. Unde Article 16(1) of the WPPT, Contracting Parties may “ provide for the same kinds
of limitations or exceptions with regard to the protection of peformers and producers of
phonograms as they provide for, in their national legidation, in connection with the protection
of copyright in literary and artistic works.” This provision corresponds in substance to

Article 15.2. of the Rome Convention. It is, however, an important difference that the Rome
Convention, inits Article 15.1., also providesfor specific limitations indgpendent of those
provided for in a given domestic law concerning copyright protection. Two of those specific
[imitations (use of short excerpts for reporting current events and ephemeral fixations by
broadcasting organizations) are in harmony with the corresponding provisionsof the Berne
Convention; thethird specific limitation, however, is not, sinceit provides for the possibility of
limitations in respect of private use without any further conditions, while, in the Berne
Convention, limitations for private use are also covered by the genera provisions of Article 9(2)
and, consequently, are subject to the “three-step test.”

106. If acountry adheresto both the WCT and the WPPT, which is desirable, on the basis of
the above-quoted Article 16(1) of the WPPT, it is obliged to apply the “three-step test” also for
any limitations and exception to the rights provided for in the WPPT. Article 16(2) of the
WPPT, however, containsa provision which prescribes this directly also (and, thus, tha test is
applicableirrespective of whether or nat a given country also adheresto the WCT); it reads as
follows: “Contracting Parties shdl confine any limitations of or exceptions to rights provided
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for in this Treaty to certain special cases which do not conflict with anormal exploitation of the
performance or phongram and do notunreasonably prejudice thelegitimate interests of the
performer or of the producer of the phonayram.”

i Tranderability of Rights

107. Thequestion of whether or nottherights to begranted unde what was first referred to
asthe“New Ingrument” and what became then the WPPT, may be tranderable was discussed
severa times. Finaly, no provision wasindudel into the WPPT on thisissue This,
however, meanstha the Treaty—amilarly to the Berne Convention and the WCT—does not
contain any limitation on hetranderability of economic rights. Thetranderability of
econonic rightsis confirmed dso by theintroductory phrase of Article 5(1) on moral rights
of peformers which reads as follows: “Indgrendently of a performer’ s economic rights and
even after thetrander of thoserights...” (emphasis added).

j- Term of Protection

108. Unde Article 17 ofthe WPPT, the“term of protection to begranted to performers shall
last, at least, untl theend of a period of 50 years computed from theend of theyear in which
the peformance was fixed in aphonogam.” Thisterm seemsto differ from theterm
provided forin Article 14.5 ofthe TRIPS Agreement, which dso refersto the year when the
performance took place as an dternaive starting point for the calculation oftheterm. In
practice, however, thereis no difference, since, in the case of an unfixed paformance, the
term of protection only has atheoretical importance.

109. Theterm of protection of phonogams differs also in subgance from theterm provided
forin the TRIPS Agreement. Unde Article 14.50f the Agreement, the50 year termis
always computed from the end ofthe year in which thefixation was made, while unde
Article 17(2) of the WPPT, theterm is calculated fromtheend ofthe year in which the
phonogam was published, and it is only in case of absence of publication tha it is calculated
asunde the TRIPS Agreement. Since publication nomally takes place after fixation, the
term unde the Treaty, in general, is somewhat longer.

k. Formalities

110. Unde Article 20 ofthe WPPT, the enjoyment and exercise of rights provided for in the
Treaty mug not be subject to any formality.

l. Application in Time

111. Article 22(1) of the WPPT, in genera, provides for the mutatis mutandis application of
Article 18 ofthe Berne Convention. Article 22(2), however, alows for Contracting Parties to
limit theapplication of Article 5 on noral rightsto paformances which take place after the
Treaty entersinto force for them.

0. Enforcement of Rights
112. Article 20 montainstwo paragraphs Paragraph (1) is amutatis mutandis version of

Article 36(1) of the Berne Convention. It provides that “Contracting Parties undetake to
adopt, in accordance with therr legd systems, the measures necessary to ensure the
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application ofthis Treaty.” Paragraph (2) is a mutatis mutandis version of thefirst sentence
of Article41.1 ofthe TRIPS Agreement. It readsasfollows: “Contracting Parties shdl
ensure that enforcement procedures are available unde thar law so asto pemit effective
action ggaing any act of infringament of rights covered by this Treaty, induding expeditious
remedies to prevent infringements and remedies which conditute a deterrent to further
infringements.”

IV. ADMINISTRATIVE PROVISIONS AND FINAL CLAUSES

113. Articles 24 o 33 ofthe WPPT contain administrative provisionsand find clauses which
cover such issues as the Assembly of Contracting Sates, theInternaiond Bureau, digibility
for becoming party to the Treaty, Sgnaure of the Treaty, entry into force of the Treaty,
effective date of becoming party to the Treaty, denundation ofthe Treaty, languages of the
Treaty and depostory.

114. These provisions in generd, are thesame as, or similar to, the provisionsof other
WIPO treaties on thesameissues. Only two specific features should bementionad, nanely
the possibility of intergovernmental organizationsbecoming party to the Treaty and the
number of ingruments of ratification oraccession needed for entry into force of the Treaty.

115. Article 26 oftheTreaty provides for eligibility to become party to the Treaty. Unde
paragraph (1), any member State of WIPO may become party to the Treaty. Paragraph (2)
provides that “[t]he Assembly may decideto admit any intergovernmental organization to
become party to this Treaty which declaresthat it is competent in respect of, and has its own
legislation bindingon al its Member States on, metters covered by this Treaty and that it has
been duly authorized, in accordance with itsinternd procedures, to become party to this
Treaty.” Paragraph (3) addsthefollowing: “The European Community, having made the
declaration referred to in the preceding paragraph in the Diplomeatic Conference tha has
adopted this Treaty, may become party to this Treaty.”

116. Thenumber of ingruments of ratification oraccession needed for the entry into force of
thetreaties administered by WIPO has been traditiondly fixed quite low; fiveisthemog
frequent number. The WPPT, in its Article 29, fixes this number much highe, namely at

30 ingruments of ratification oraccession by States.

V. CURRENT STATUS OF THE WPPT
117. TheWPPT entered into force on May 20, 2002. Information on Sates tha are party to

thistreaty can beobtained from the Internationd Bureau of WIPO. Theinformation is also
available on WIPO' s webgte at <http://www.wipo.int/treaties/ip/wpptindex.html>.

C. CONCLUSIONS

118. Asdiscussed above themog important feature of the WCT and the WPPT istha it
indudes provisionsnecessary for the adgptation of internaiond noms on the protection of
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works, peformances and phonogamsto thesituaion aeated by the use of digital technology,
paticularly of globd digita neworks like the Internet.

119. Thepaticipaion in, and theuse of, the Globd Information Infrastructure based on such
technology and such néworksis an obviousinterest of all counties. The WCT and the
WPPT establish thelegal conditionsfor this.

120. Forthisreason, it is aso aclear interest of all countries to adhaeto theWCT aswedll as
to the WPPT.

[End of doaument]
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