JAPAN

Comments on the Draft Gap Analysis on the Protection of
Traditional Cultural Expressions/ Expressions of Fol klore
( TCEs/ EOFs)

Japan submts the fol |l owi ng conments on gap anal ysis. W
will reserve further comments hereafter, if necessary.

[ General Renarks]

We appreciate the Secretariat’s efforts devotedto this
gap anal ysi s respondi ng t o proposal s/ questi ons presented from
each nenber state at the previous neeting.

We regard this gap anal ysi s produced by the Secretari at
as useful inthe sense that it gives each nenber state a rough
description of some of the gaps related to the intellectual
property protection of TCEs/EoFs. However, in spite of
tentative definitionof TCEs/ EoFs i n carryi ng out gap anal ysi s,
its scope is quite unclear. The | ack of a comon under st andi ng
or i mage concer ni ng such fundanment al i ssues, i ncludingthevery
definition of “TCEs/EoFs,” can be regarded as a great
constraint in conducting this gap anal ysis.

For exanpl e, paragraphs 96 to 98 refer to “adaptation
rights”, but a common understanding of the concept of
adapt ati ons of TCEs/ EoFs cannot be achi eved wi thout a cl earer
definition of TCEs/EoFs. Consequently, it is inpossible to
consi der whether or not adaptation rights are necessary in
order to resolve gaps.

Gven this situation, it is difficult to fully analyze
t he gaps, the necessity of addressing the identified gaps and
nmet hods of filling in the gaps. If a nore concrete as well as



preci se anal ysisisto be conducted, we bel i eve a consi deration
of fundanental issues |ike definitions of words including
TCEs/ EoFs, and constructing a comon under st andi ng i n advance
will be absolutely indispensable.

Mor eover, as far as this gap anal ysi s goes, the anal ysis
i's being carried out focused on ki nds of TCEs/ EoFs t hat can be
easily turned into intellectual property in order to nmake a
poi nt and t o conduct anal ysi s as nuch as possi bl e. Furthernore,
as paragraph 22 states “Wil e instrunments and prograns for the
preservation and pronotion of TCEs as such are val uabl e and
conpl enment the protection of TCEs, the preservation and
pronoti on of TCEs as such are not the focus of the 1GC s work
and, therefore, not of this analysis.”, the inportant facets
of preservation and pronotion of TCEs/ EoFs have been renoved
fromconsi deration, and only intell ectual property protection
aspect i s being considered. W understand the IGC s remt and
mandat e, but we believe that essential gaps of TCEs/EoFs can
not be identified through considering only intellectual
property protection.

In addition, paragraph 34 states that there are nore
prof ound conceptual divergences between the aspirations and
perspectives of indigenous peoples and the conventiona
intellectual property system However, thereis no anal ysis on
whet her t he gap anal ysi s whi ch focuses only ontheintell ectual
property facet can resol ve t he conceptual divergences fromthe
aspi rations and perspectives of i ndi genous peopl es. W bel i eve
anal yzi ng t he conceptual divergences fromthe aspirations and
per spectives of indigenous peoples is absolutely necessary,
because t he protecti on of TCEs/ EoFs cannot be achi eved t hr ough
the framework of intellectual property protection al one and
shoul d be real i zed t hrough di verse approaches inlinewth the
characteristics of the locality and community.

As long as there is no comon understanding or inmage



concer ni ng fundanental issues, it will be extrenely difficult
to carry out further gap anal ysi s consi dering di verse factors,
i ncl udi ng the preservati on and pronoti on of TCEs/EoFs, based
on a smal | nunber of exanpl es. Therefore, Japan bel i eves, first
of all, that we shoul d di scuss fundanmental issues based on the
List of Issues for constructing a comon understandi ng at
future 1GC neetings, while referring to this gap anal ysis.

[ Detail s]
(i) Paragraph 10
Repl ace
TCEs coul d concei vably include a wi de range of tangibl e,
tangi bl e and m xed fornms of creative expression.
with
TCEs coul d concei vably include a wi de range of tangibl e,
i ntangi bl e and m xed forns of creative expression.
<Reason> Correction

(ii) Paragraph 15
Repl ace
The word “protection” in the above decision of the IGCis
understood to nmean protection in an |IP sense (sonetines
referred to as “legal protection”),
with
For the purposes of this limted tentative analysis, it
i s proposed that the word “protection” inthe above deci si on
of thel GCnean protectioninanlPsense (sonetinesreferred
to as “legal protection”),
<Reason> Thi s ought to be revised because the understandi ng
that “protection” is limted to protectionin an |IP sense in
the 1GC s decision is not shared.

(ii1) Paragraph 41 b)

Under Articles 15.4 and 7.6 of the Berne Convention
whi | e each country can stipulate a termof protection of any
great | ength donestically, such atermof protection cannot be



applied internationally. Paragraph 41 b) states it is due to
the “conpari son of terns” under Article 7.8. We would like to
ask the secretariat that the reason for this is maybe due to
Article 7.3 which stipulates that “the countries of the Union
shall not be required to protect anonynous or pseudonynopus
wor ks i nrespect of whichit isreasonabletopresunethat their
aut hor has been dead for fifty years.” rather than Article 7. 8.

(iv) Paragraph 75
Del ete
A key policy chall enge i s coordi nati ng any new prot ection
for TCEs with existing IP systens.
<Reason> This description cannot be supported, as it
presupposes protection of TCEs/EoFs is confined to
intellectual property protection.

(v) Paragraph 78
Del ete
Committee participants nay also wish to assess the
addressing of gapsinrelationtothe specific technical and
| egal questions that have been previously identified as
necessary to consider if wishing to establish newfornms of
protection for TCEs. These are:
(a) What formof protectionis intended and what rights
shoul d be granted?
(b) Who woul d own the rights and who woul d benefit from
t henf
(c) What arethe exceptionsandlimtations, if any, that
shoul d attach to these rights?
(d) How would the rights acquired? Should there be
formalities?
(e) For howl ong should the rights | ast and how are t hey
| ost? Should they operate retroactively?
(f) Howto adm ni ster and enforce the ri ghts? What forns
of |egal proceedings and dispute resolution
mechani snms shoul d there be? And.



(g) How should foreign rights be treated?
<Reason> Thi s descriptionis based onthe hypothesisthat there
is a confirmed need to construct new |egal protection of
TCEs/ EoFs whi ch has not been agreed yet. Therefore, we think
this referenceis unnecessary inviewof the objectives of this
gap anal ysi s.

(vi) Paragraph 96
Del ete
If thereis no such adaptationright, the community cannot
control this use of its cultural materials and traditions.
<Reason> There has not been no proof yet that “an adaptation
right” is necessary or appropriate for protection of overal
TCEs/ EoFs.

[&hers (correction)]
(i) page 2, line 20
Repl ace

[11. THE ANALYSI S
with

V. THE ANALYSI S

(ii) page 14, line 1
Repl ace
[11. THE ANALYSI S
with
V. THE ANALYSI S
[ end of docunent ]



