QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF ANTIGUA AND BARBUDA

In a letter dated November 12, 2001, to the Secretariat of the World Intellectual
Property Organization (WIPO), the Ministry of Justice and Legal Affairs, Office of the
Attorney General advised as follows:

“We acknavledge receipt of your correspondence dated July 9, 2001. With
reference to the subject, Antigua and Barbuda is currently without a system in
place that gives legal protection to Expressions of Folklore. Presently, there is
work being carried out in théeld of Intellectual Property, in order to provide
adequate and modern Legislation.

Folklore is also a question that is being examined at this time since our only
system of recognizing Folklore, lies in a database system at the National Museum.
The Ministry of Education and Culture are in the process of examining a suitable
system under which they can provide protection for Folklore, since as was
indicated in your Commentary, Copyright Law would prove inadequate.

As a result, this office is presently ahle to complete this questionnaire at this
time.”

[End of response of Antigua and Barbuda]



CUESTIONARIO SOBRE EXPERIENCIAS NACIONALES EN LA PROTECCION
JURIDICA DE LAS EXPRESIONES DEL FOLCLORE

RESPUESTA DE LA ARGENTINA

Informacion de contacto

Nombre: Maria Georgina Gerde

Cargo: Abogada - Asesoria Legal de Patentes
Oficina/Organizacion: Instituto Nacional de Propiedad Intelectual
Estado miembro: Argentina

Correo-e: ggerde@hotmail.com

Teléfono: (5411) 4344-4917

Fax: (5411) 4344-4919

1I.  Aplicacion de las disposiciones principales de las Disposiciones Tipo

Pregunta II. 2: ;Tiene alguna observacion con respecto a los principios tenidos en cuenta en
la elaboracion de las Disposiciones Tipo? ;Cree que los principios siguen siendo viables?
(Existen otros principios adicionales que deberian tomarse en cuenta en cualquier
modificacion de las Disposiciones Tipo?

Respuesta:

Se considera que los principios que justifican la proteccion del folklore son “atemporales”, por tal
motivo, los principios tenidos en cuenta para la proteccion del folklore en la elaboracion de las
Disposiciones Tipo contintian siendo viables.

Se sugiere incluir dentro de los perjuicios que acarrea el abuso de tipo comercial u otro o toda
desnaturalizacion de las expresiones del folklore de una nacion, el perjuicio a los intereses ecoldgicos
de ésta.

Pregunta II. 7: ;Existen “expresiones del folclore” u otros ejemplos o formas de cultura y
conocimientos tradicionales que no queden protegidos por las Disposiciones Tipo, y que
considere que deberian estarlo?

Respuesta:

Se sugiere proteger los procedimientos y métodos por los cuales se obtienen los productos
folkloricos tangibles (ejemplo: procedimiento para la obtencidon de un instrumento musical
realizado con madera proveniente de un pino “x”). El producto folkldrico tangible es el resultado
de un procedimiento también folklorico, motivo por el cual, éste tiltimo también debe ser
protegido junto con los materiales empleados.

Las Disposiciones Tipo deberian contemplar la proteccion de:

a) los medicamentos tradicionales, la asistencia sanitaria tradicional, la medicina tradicional y las
practicas medicinales.

b) la proteccion de los sitios historicos y arqueolédgicos, el alfabeto, las ceremonias y los juegos.
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Pregunta II. 26: ;Considera que es necesario establecer un acuerdo internacional para la
proteccion de las expresiones del folclore?

Respuesta:

Si X

Facilite informacioén mas detallada acerca de su respuesta.

Respuesta:

Se considera que la proteccion a las expresiones del folklore a través de un sistema juridico
internacional deberia limitarse a aquellas cuestiones que tienen relacion con la Propiedad
Intelectual, actuando de manera complementaria y sinérgica con otros instrumentos y procesos
internacionales donde se han venido tratando los temas relacionados, evitindose abordar
cuestiones que van mas alla del patrimonio exclusivo de las comunidades indigenas.

El INPI considera que se debe evaluar que el mencionado Tratado Internacional no reglamente

temas que son contemplados y regulados por otros Tratados Internacionales, ya que esto podria

originar soluciones divergentes. Los motivos por los cuales seria necesario que un Tratado

Internacional proteja las expresiones folkloricas se proceden a exponer a continuacion:

a) Para delimitar la proteccion de los conocimientos desarrollados en el seno de las comunidades
indigenas.

b) Para que se beneficie y se proteja a todos los titulares de las expresiones folkloricas por igual y
que no se hagan discriminaciones.

c) Para proteger y preservar integralmente a las comunidades indigenas.

d) Para combatir los abusos y aprovechamiento por parte de terceros de manifestaciones del
folklore.

e) Para que se adopten las medidas necesarias a fin que las autoridades aduaneras impidan el
ingreso ilegal de productos desarrollados a partir de conocimientos indigenas.

f) Para evitar la exhibicion y comercializacion arbitraria de las artes y artesanias tradicionales.
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Pregunta II. 27: En caso de respuesta afirmativa, ;opina que las Disposiciones Tipo podrian
ser un punto de partida adecuado para el desarrollo de ese acuerdo?

Respuesta:

Si

Facilite informacion mas detallada acerca de su respuesta.

Respuesta:

Se considera que las Provisiones Tipo son un buen punto de partida para el desarrollo de un
futuro Tratado Internacional porque son flexibles y pueden adaptarse a las necesidades de los
diferentes paises.

111

Modificaciones o adaptaciones de las Disposiciones Tipo

Pregunta III. 1: Proponga modificaciones o adaptaciones que puedan hacer las Disposiciones
Tipo mas utiles como modelo para las legislaciones nacionales, regionales o internacionales.

Respuesta:

Se considera que:

Se deben definir los vocablos empleados para delimitar claramente el alcance y contenido de la
proteccion que se desea otorgar

Se debe contemplar el caso de la diferencia de idiomas existente entre la comunidad indigena y
los nacionales del pais. Ambos deben comprender claramente los derechos y obligaciones de
los cuales son titulares como asi también el alcance y consecuencias que implica otorgar una
determinada autorizacion.

Pueden existir otras formas por medio de las cuales se les retribuya a los nacionales la
autorizacion conferida.

Las tarifas que se deban abonar por la autorizacion conferida, deben ser variables.

Se debe contemplar el supuesto en el cual dos 0 mas comunidades posean la misma expresion
folklorica.

[Fin de la respuesta de la Argentina]




QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF AUSTRALIA
Contact Details
Name: Fiona Ey
Title: Senior Legal Officer
Office/Organization: Attorney-General’s Department
Member State: Australia
Email: fiona.ey@ag.gov.au
Telephone: +61 2 6250 6324
Facsimile: +61 2 6250 5929

L Application of the Model Provisions as a Whole

For all Member States

Question I. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Attorney-General's Department (Copyright)

- Department of Communications, Information Technology and the Arts (Copyright)
- IP Australia (Designs)

- Department of Foreign Affairs and Trade

- Department of Reconciliation, Aboriginal and Torres Strait Islander Affairs

- Environment Australia

- Aboriginal and Torres Strait Islander Commission
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Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

-Yes

Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat

with copies of the laws and regulations.

Response:

- Not applicable

(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not
followed in your national laws and regulations:

Response:

- Not applicable

(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- Not applicable
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If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- Australian expressions of folklore are likely to be adequately protected by conventional IP
systems such as copyright and designs law. Australia’s copyright system includes moral rights
(rights of attribution and integrity). The right of integrity in particular gives Indigenous artists
and creators greater control over the use of their works and consequently assists them in
protecting the cultural integrity of their work.

- Australian Courts have in some instances provided a flexible interpretation of such conventional
IP systems and common law principles, to provide further protection to folklore. For example,
the use of the common law doctrine of confidential information to prevent the publication of a
book containing culturally sensitive information (Foster v Mountford (1976) 29 FLR 233).

- A further example is a Court’s finding that an indigenous person had a fiduciary duty to his
community that he was not to exploit a cultural painting in a manner contrary to his community’s
customary law, and that in the event of infringement of copyright by a third party, he had a
fiduciary duty to his community to take reasonable steps and appropriate action to restrain and
remedy the infringement (Bulun Bulun & Milpurrurru v R & T Textiles Pty Ltd (1998) 41 IPR
513).

- Australia is undertaking further consideration of this issue to determine whether further
protection of folklore is required. If needed, greater protection may be achieved through
encouraging public education relating to folklore, codes of conduct, assistance to Indigenous
peoples in accessing and understanding formal IP systems, and appropriate modifications of
existing regimes to be more culturally sensitive.

- Some Indigenous arts and cultural expressions may also be protected by cultural heritage law.
Certain indigenous arts and cultural expressions specified by the Protection of Moveable Cultural
Heritage Act 1986 are protected. Further, legislation was introduced in Parliament in December
2000 to provide a new system of heritage protection for Australian places of national heritage
significance. Under the new heritage laws, a place’s national heritage values may comprise a
number of tangible and intangible elements. All listed values for a national heritage place will be
managed and protected once these laws are passed.

- The current direction of domestic policy development therefore is to protect Indigenous arts and
cultural expression within exisiting legal frameworks rather than the implementation of sui
generis laws.
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(i1) In relation specifically to the Model Provisions, please indicate below which
aspect(s) of the Model Provisions may have prevented their implementation in
your country:

Yes, this aspect may have
prevented implementation

of the Model Provisions
Response:
The basic principles underlying the Model Provisions (see the Preamble) X

The scope of “expressions of folklore” protected by the Model Provisions
(section 2) X

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6) X

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)
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Response:

Basic Principles

- Paragraph 4 of the preamble may be interpreted to mean that protection must be granted in a sui
generis form “inspired by the protection provided for intellectual productions.” Although
Australia has no established position on folklore, the current direction of domestic policy
development is to protect Indigenous and cultural expression within existing legal frameworks,
such as copyright and designs.

The scope of “expressions of folklore”

- The Model Provisions provide a scope that extends beyond what Australia would normally
protect under its IP system. Australia would prefer a definition that focuses on the expression of
folklore as an artistic, literary, dramatic, musical work, or a performance, rather than protection of
the actual idea itself comprising the folklore, which is not protected under systems such as
copyright.

The acts against which expressions of folklore are protected.

- The limitation described in Section 3 of the Model Provisions which requires specific
authorisation by the competent authority or community concerned for the utilisation of
expressions of folklore which are “outside their traditional or customary context” may be
problematic. Such a limitation could be inconsistent with current Australian IP systems which do
not normally provide a general limitation relating to the “context” of the use of intellectual

property .
The provisions dealing with authorization of utilisations of expressions of folklore

- Section 10 of the Model Provisions may be problematic as it could require the payment of an
additional royalty for the utilisation of an expression of folklore in addition to the normal royalty
payment under a traditional IP system. Further, the specific limitation that the “fees collected
shall be used for the purpose of promoting or safeguarding national culture/folklore” may be
problematic as Australian IP systems to not normally provide such limitations.




page 7
Australia

(ii1) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- Nil

1I. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- Not applicable

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- See response to basic principles at page 6.
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Question II. 3: Please provide any additional information, comments or practical
experiences on the basic principles taken into account for the elaboration of the Model
Provisions.

Response:

- Nil

(b)_Protected expressions of folklore

Question II. 4: Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1)) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your

country?
Response:
- Not applicable

Question II. 5: In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Please provide further information and, if possible, examples. How are

expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response:

- Not applicable
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Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- (1)  Whilst Australia has no settled policy position on this terminology, recent domestic
preference is for use of the term “arts and cultural expression,” as being more consistent with
the types of materials eligible for protection under IP systems such as copyright.

- (i)  This term focuses on expressions of artistic, literary, dramatic, and musical works, and
related performances.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- Further analysis is needed before a conclusive answer can be provided.

Question I1.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- Nil
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(c) Acts against which expressions of folklore are protected

Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

-Not applicable

Question II. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Not applicable

Question II. 11: Based upon your experiences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practical experiences with implementing the relevant provisions in your
laws and regulations that would be helpful for a wider audience?

Response:

- Not applicable
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Question II. 12: If your laws or regulations provide rights in respect of acknowledgment
of source (such as those envisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communities in your
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

- Not applicable

Question II. 13: Is the protection afforded by your laws and regulations limited in time?

Response:

- Not applicable
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Question II. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- Not applicable

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- Those types of actions and uses defined by the Copyright Act and Designs Act. These include
both economic rights such, as the right of reproduction, publication, public performance,
communication to the public, and moral rights, such as the right of integrity and the right of
attribution.

- In the Bulun Bulun case (1989) EIPR Vol 10, pp.346-355, the plaintiff, Mr Bulun Bulun an
Aboriginal artist, brought a copyright infringement action against a t-shirt design company. The
action was brought in relation to the unauthorised reproduction of Mr Bulun Bulun’s artistic
works on t-shirts by the company. This was a clear cut case of copyright infringement and the
case was settled out of court.

- In Milpurrurru and Others v Indofurn Pty Ltd and Others (1994) 54 FCR 240, the respondents
imported carpets manufactured in Vietnam which reproduced artworks by the applicants who
were aboriginal artists. The applicants did not give permission for their artworks to be
reproduced or imported into Australia. The applicants successfully claimed infringement of
copyright by reason of the unauthorised importation. The court made an award of exemplary
damages for cultural harm which took into account the calculated and flagrant nature of the
infringement.
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Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- As stated above (see page 4), the Courts have in some instances applied a flexible interpretation
of Australia’s IP systems and common law principles to provide greater protection to folklore.
For example, the use of the doctrine of confidential information and finding of fiduciary
obligations.

(d) Authorization of utilizations of expressions of folklore

Question I1.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your X
country?

(iif) As the “property” of individual artists whose works are based upon folkloric | x
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

Response:

- The Copyright Act 1968 does not recognise communal ownership of copyright works other than
by virtue of more than one person having contributed skill and labour to the production of a work
(‘joint authorship’). As such, expressions of folklore are the property of individual artists.

- However in the case of Bulun Bulun & Milpurrurru v R & T Textiles Pty Ltd (1998) 41 IPR 513,
the Court held that on the evidence of the customary law of the Ganalbingu people, a member of
an Indigenous community owed a fiduciary obligation to his community that in the event of
infringement by a third party he was to take reasonable and appropriate action to restrain and
remedy infringement of the copyright in the painting. The finding of this fiduciary duty could be
seen as extending some form of communal ownership, as it requires the owner of the copyright in
the work to enforce his rights so as to protect his community from cultural harm.
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Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- Nil

Question II. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Response:

Not applicable

Question II. 20: If indigenous or other local communities within your country are
regarded by your law as “owners” of their respective forms of traditional artistic heritage,
how in practice do the communities concerned exercise, manage and enforce their rights
under the law? What practical lessons and examples would benefit a wider audience?

Response:

- Not applicable
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(e) Sanctions, remedies and jurisdiction

Question II. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- Not applicable

Question II. 22: Please provide any other comments or practical experiences regarding
remedies, sanctions and jurisdiction.

Response:

- Not applicable

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No
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Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- Under the Australian Copyright Act 1968 the performance of a dramatic work, musical work,
reading, recitation or delivery of a literary work, and the performance of a dance, are protected.
Such protection can therefore be used to control certain uses of performances of expressions of

folklore.

Question II. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

- Not applicable

(g) Protection of expressions of folklore of foreign countries

Question II. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response:

- Not applicable
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(i)  Was it possible for any legal action to be taken by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including the legal basis for such action was taken (for example, on the
basis of reciprocity established in your national laws and regulations).

Response:

- Not applicable

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes

No X

Please provide further information on your answer.

Response:

- It would be premature at this stage to endorse an international agreement for the protection of
expressions of folklore. As is indicated in Australia’s responses in other parts of the
questionnaire, there exist different legal approaches for addressing this issue at the national level.
Care would need to be taken in the drafting of an international agreement to accommodate these
different approaches. Further consideration needs to be made of the salient national and
international issues in this area, including by WIPO’s Intergovernmental Committee on
Intellectual Property, and Genetic Resources, Traditional Knowledge and Folklore, before any
decision is made as to whether there is a need for an international agreement, and what form such
an agreement, if one is decided to be desirable, should take.
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Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response:

- Not applicable

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (i1) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- Nil

Question II. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- Nil
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IIl.  Modifications or Adaptations to the Model Provisions

Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- Please see answer to Question 1.3(ii) (p.4) above.

[End of response of Australia]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF BARBADOS
Contact Details
Name: Christopher Birch
Title: Deputy Registrar
Office/Organization: Copyright Unit
Corporate Affairs and
Intellectual Property Office
Member State: Barbados
Email: bajancopyright@hotmail.com
Telephone: (246) 436 4006
Facsimile: (246) 437 3072

L Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Folklore in Barbados is administered on behalf of the Crown by the Attorney General as
prescribed by section 22 of the Barbados Copyright Act, 1998.

- The responsibility for public education in relation to questions of folklore is vested in the
Copyright Unit of the Corporate Affairs and Intellectual Property Office.
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Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- Yes (English).

Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- The protection of folklore in Barbados is contained in section 22 of the Copyright Act, 1998.
This Act came into force on August 14™, 1998, and is administered by the Corporate Affairs and
Intellectual Property Office.

- The text of the Act is available on WIPO’s CLEA sub-site.

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes

No X
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(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not
followed in your national laws and regulations:

Response:

This aspect of the
Model Provisions
has not been followed
in our national laws
and regulations

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10) X

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

If you have marked any of the boxes, please provide further information.

Response:

- The protection of folklore in Barbados is bound up within the wider scope of the Copyright
Act whose purpose is to provide for general copyright protection. There is no preamble
specifically providing for folklore. In addition, there are no specific provisions dealing solely
with Government authorization of the use of folklore by third parties.

- Reciprocity of protection of foreign copyright material is dealt with in general terms by section
142 of the Copyright Act.
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(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- At present, the Copyright Act governs any commercial and non-commercial use of copyright
materials, including folklore. It is also possible that the Act itself pre-dated the Model
Provisions.

- In due course, the Model Provisions may be incorporated into municipal law, either sui generis
or as part of existing copyright legislation.

1I. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- The principles applicable to Barbados are akin to those in the Model Provisions. However,
this has not been specifically articulated in the existing legislation.
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Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- It may be considered that folklore is not to be confined to the concepts of national identity and
cultural expression, but also as a tool for national development, both culturally and
economically. The underlying principles are both visible and relevant. Barbados is in
agreement with the principles as contained in the Model Provisions as shown in municipal laws
relating to copyright and related rights.

(b)_Protected expressions of folklore

Question II. 4: Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1)) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?

Response:

- ‘Folklore’ is defined in the Copyright Act as “all literary and artistic works that:
(a) constitute a basic element of the traditional and cultural heritage of Barbados;
(b) were created in Barbados by various groups in the community, and

(c) survive from generation to generation.”
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Question II. 5: In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Response: Yes

No X

Please provide further information and, if possible, examples. How are
expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response:

- The National Archive, the Barbados Library Service, the National Cultural Foundation and the
Barbados Museum all maintain inventories, archives and databases with respect to folklore.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- See Question 11.4.
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Question II.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- See Question 11.4.

Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- In accordance with other provisions of the Copyright Act, the creators of folklore are granted
all economic and moral rights deriving from copyright. Use of folklore for cultural or ‘fair use’
purposes will be permitted for persons and the community at large with restrictions; use of
folklore for economic exploitation would be conducted only with the permission of the Attorney
General. As with general copyright law, these rights are exclusive.
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Question II. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Principal considerations in the authorization for the use of folklore will be the use to which the
material will be put to. In the event that the material is used for purely economic gain,
authorization must be sought.

- Use of folklore for educational or cultural purposes would not require such express
authorization.

Question II. 11: Based upon your experiences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practical experiences with implementing the relevant provisions in your
laws and regulations that would be helpful for a wider audience?

Response:

- The prime exploitation of traditional knowledge to be regulated strictly relates to indigenous
medicines. For example, noni juice is derived from a plant found in Barbados, yet this
medicinal plant has been commercially exploited in America and Europe without reference to its
origins.

- At this juncture, no litigation has been implemented with respect to folklore in Barbados.




page 10
Barbados

Question II. 12: If your laws or regulations provide rights in respect of acknowledgment
of source (such as those envisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communities in your
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

- The Copyright Act does not currently provide for indications of source for folklore.

Question II. 13: Is the protection afforded by your laws and regulations limited in time?

Response: Yes

No X
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If yes, for how long? How is the starting point of protection determined? What happens
to the expression of folklore after the expiry of the period of protection (for example,
does it fall into the public domain so that it may be freely copied and used by anyone
without restriction?)

If no, are there any national experiences in this respect that may be helpful for a wider
audience?

Response:

- No

Question II. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- There are no express exceptions.
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Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- In practical terms, the primary exploitation of traditional knowledge would be the duplication
and subsequent adaptation of medicinal knowledge, i.e. traditional remedies.

- The duplication of local works of art for re-use on garments is also common in Barbados. It is
anticipated that musical works will be exploited by non-Barbadians as well.

(d) Authorization of utilizations of expressions of folklore

Question I1.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your
country?

(ii1) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.
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Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- At this point there have been no actions relating to the abuse or infringement of local folklore.

Question II. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they
determined and to which purposes are the fees applied (for example, for

promotion of national culture)?

In general, what practical lessons and examples would benefit a wider audience?

Response:

- While the National Cultural Foundation, the Barbados Museum and the National Archive are all
tasked to collect and collate works of folklore, there is no single ‘authority’ in relation to
supervising the use of folklore. Funding for the Archive and the NCF are via government
spending; the Museum is funded by private subscription and entrance fees.

- There is no process for the authorization of use of folklore at this time. This applies to fees and
restrictions of use.
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(e) Sanctions, remedies and jurisdiction

Question II. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- In line with general copyright law, the Copyright Act provides in section 46 that unauthorized
infringement is punishable by a term of imprisonment of up to 5 years, or fine of
BDS§ 250 000.00, or both.

- Additionally, any item used to infringement of copyright may be seized.

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes

No X

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- The Copyright Act, as presently drafted, does not contemplate the application of related rights
to folklore issues.
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(g) Protection of expressions of folklore of foreign countries

Question II. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response: Yes X
No
If yes:
(1) Please provide details of these cases.
Response:

- Local art has been reproduced on garments sold in overseas markets.

- Also, traditional medicines have been reproduced and marketed in the EU and the
USA without attributions to its Barbadian source.
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(i)  Was it possible for any legal action to be taken by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including the legal basis for such action was taken (for example, on the
basis of reciprocity established in your national laws and regulations).

- No.

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No

Please provide further information on your answer.

Response:

- It is vital, both in terms of economic benefits and in terms of national importance, for folklore to
be protected in a reciprocal number. In this way, no indigenous group or community will have its
cultural heritage used or exploited in a detrimental way.
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Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Please provide further information on your answer.

Response:

- The Model Provisions are clear and form a foundation for a common standard of treatment of
traditional knowledge.

- In addition, this text will form a viable basis for legal protection of folklore in a local context.

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (i1) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- Both aspects require a proper analysis in a technical forum, since any standard or solution must
be capable of universal application. It is suggested that a WIPO Standing Committee would be
a useful forum to deal with both issues.




page 18
Barbados

Question II. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- The Copyright Act provides for reciprocal application of protection by way of agreement with
other countries.

111 Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

- The Model Provisions appear to be adequate and compliant with the provisions of existing
Barbadian law.

[End of response of Barbados]



QUESTIONNAIRE RELATIF A L’EXPERIENCE ACQUISE AU NIVEAU
NATIONAL EN CE QUI CONCERNE LA PROTECTION JURIDIQUE DES
EXPRESSIONS DU FOLKLORE

REPONSE DE LA BELGIQUE
Coordonnées
Nom : Alain Tacq
Qualité : Conseiller adjoint
Office/organisation : Ministére de la Justice — Service droit d’auteur
Etat membre : Belgique
Mél : alain.tacq@just.fgov.be
Tél. : (322) 542 64 74
Tlcp. : (322)542 6470
L Application des dispositions types dans leur ensemble

Question I. 1 : Quel(s) ministere(s), département§), organisme(s) et office(s) sont
chargés des questions relatives a la protection juridique des expressions du folklore dans
votre pays?

Réponse :

Il n’existe pas de législation sur la protection des expressions du folklore en Belgique.

Etant donné que la Belgique est un Etat fédéral, I’autorité fédérale est seule compéetente pour la
propriété industrielle et intellectuelle (article 39 de la Constitution, article 6, § 1%, VI, 5™ alinéa,
7° de la loi spéciale du 8 aotit 1980 de réformes institutionnelles telle que modifiée par la loi
spéciale du 8 aotit 1988), tandis que les Communautés sont compétentes en ce qui concerne les
matiéres culturelles (art. 127, § 1%, 1° de la Constitution).
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Question 1. 2 : Les dispositions types sont elles disponibles dans la (une des) langue(s)
officielle(s) de votre pays?

Réponse :

Oui, en frangais. Il n’existe par contre pas de version néerlandaise (autre langue officielle en
Belgique) des dispositions-types.

Question I. 3 : Les “expressions du folklore”, soit telles qu’elles sont décrites dans les
dispositions types, soit telles qu’on les entend dans votre pays, bénéficient-elles d’une
protection juridique spécifique au titre de la propriété intellectuelle” aux termes de votre
l1égislation ou réglementation nationale (que les dispositions 1égislatives ou
réglementaires en question se rapportent ou non a la propriété intellectuelle)?

]
]

11) Les instruments législatifs ou réglementaires pertinents sont-ils fondés, dans
une certaine mesure au moins, sur les dispositions types?

O

]

* Le questionnaire porte sur I’expérience acquise au niveau national concernant la protection juridique des
expressions du folklore en tant qu’objets de propriété intellectuelle. Il est donc question d’une protection
juridique spécifique de I’ordre de la propriété intellectuelle pour les expressions du folklore. Cette
protection peut, mais ne doit pas nécessairement, étre inscrite dans la 1égislation nationale relative a la
propriété intellectuelle. Elle peut découler d’une 1égislation sui generis (particuliére) ou des dispositions
d’une loi relative au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la
protection indirecte des expressions du folklore pouvant dériver de la législation sur le droit d’auteur et les
droits connexes ou des lois de propriété industrielle. Il ne se rapporte pas non plus a 1’identification, a la
préservation, a la promotion et a la diffusion du folklore, sauf dans la mesure ou ces ¢léments peuvent
présenter une importance pour la protection juridique des expressions du folklore en tant qu’objets de
propriété intellectuelle.
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Cet aspect des
dispositions types

ne figure pas dans

notre cadre législatif

et réglementaire national

Les principes fondamentaux sur lesquels reposent les dispositions types
(voir le préambule)

B

L’¢étendue des “expressions du folklore” protégées par les dispositions types
(article 2)

Les actes contre lesquels les expressions du folklore sont protégées
et les exceptions en la matiere (articles 3, 4, 5 et 6)

Les dispositions relatives a I’autorisation des utilisations des expressions
du folklore (articles 9 et 10)

Les sanctions et recours prévus (articles 7 et 8)

Les solutions proposées par les dispositions types en matiére de protection
des expressions du folklore étranger (article 14)

HEBEE

Si vous avez coché I’une des cases ci-dessus, veuillez préciser votre réponse.

Réponse :

Aucun groupe d’intérét ou organisme représentatif n’a jamais manifesté son souhait de voir
protéger les expressions du folklore.
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Dans la négative,

1) Veuillez indiquer, si possible, les raisons pour lesquelles cette protection n’a pas été
établie.

Réponse :

Les pouvoirs publics n’ont jamais été approchés par des groupes d’intérét pour la mise en oeuvre

de ces dispositions-types.

iii) Veuillez indiquer toute autre raison pour laquelle les dispositions types ne sont pas
appliquées dans votre pays.

Réponse :

Aucun organisme représentatif ou groupe quelconque n’a manifesté son intérét pour la
transposition de ces dispositions-types.

11 Application des principaux aspects des dispositions types

a) Principes fondamentaux pris en considération dans I’élaboration des dispositions types

Question II. 2 : Avez-vous des observations a formuler sur les principes pris en
considération dans I’¢élaboration des dispositions types? Pensez-vous que ces principes
sont toujours applicables? Faudrait-il prendre d’autres principes en considération en cas
d’adaptation des dispositions types?

Réponse :

Pas de commentaire particulier.
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Question II. 3 : Veuillez fournir toute information, observation ou donnée d’expérience
supplémentaire sur les principes fondamentaux pris en considération pour 1’élaboration
des dispositions types.

Réponse :

Pas de commentaire particulier.

b) Expressions du folklore protégées

Question II. 6 : Existe-t-il dans la 1égislation ou la réglementation de votre pays un autre
terme que les “expressions du folklore” pour désigner 1’objet des dispositions types visé a
I’article 2? Dans ’affirmative :

1) Quel est ce terme?
i1) Quel objet désigne-t-il?

Réponse :

Il n’existe pas dans la législation belge, d’autre terme, qui désignerait les expressions du folklore
telles que définie a I’article 2 des dispositions-types.

Question II. 7 : Existe-t-il des “expressions du folklore” ou d’autres formes de cultures et
de savoirs traditionnels qui ne sont pas protégées par les dispositions types et qui, selon
vous, devraient 1’étre?

Réponse :

Aucun groupe d’intérét ou organisme représentatif n’a jamais exprimé son souhait de voir
protéger les expressions du folklore.
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¢) Actes contre lesquels les expressions du folklore sont protégées

Question II. 15 : Compte tenu des expressions du folklore qui existent dans votre pays,
contre quelles formes d’exploitation, d’utilisation et d’action faudrait-il protéger les
expressions du folklore? Veuillez donner des exemples concrets.

Réponse :

Aucun groupe d’intérét ou organisme représentatif n’a jamais fait état d’exploitation ou
d’utilisation abusive d’expressions du folklore.

d) Autorisation d’utilisation des expressions du folklore

Question II.17 : Les expressions du folklore sont-elles considérées dans votre pays
comme étant :

1) la “propriété” du pays dans son ensemble (en tant que partie du patrimoine
culturel national)?

11) la “propriété¢” de communautés autochtones ou locales vivant dans votre pays? |

1i1) la “propriété” des différents artistes dont les ceuvres sont fondées sur les |
traditions folkloriques?

iv) autre. Veuillez préciser. |
Réponse :

En droit belge, les expressions du folklore sont par essence du domaine public. La doctrine
estime dependant que des ceuvres folkloriques peuvent faire 1’objet d’une exécution protégée par
le droit voisin de I’artiste-interpréte ou exécutant, méme si les ceuvres elles-mémes ne sont plus
protégées (F. DE VISSCHER et B. MICHAUX, “Précis du droit d’auteur et des droits voisins”,
Bruxelles, Bruylant, 2000, 0. 263, n°® 306).
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f) Relations avec d’autres formes de protection

Question II. 23 : Existe-t-il des cas ou des expressions du folklore ont bénéfici¢ dans
votre pays d’une protection indirecte, par exemple au titre des droits voisins?

.
)

Veuillez fournir des renseignements supplémentaires et, si possible, des exemples
concrets afin d’illustrer votre réponse.

Réponse :

S’il n’y a pas encore de cas en Belgique ou des expressions du folklore ont bénéficié¢ d’une
protection au titre des droits voisins, la doctrine estime cependant que des ceuvres folkloriques
peuvent faire 1’objet d’une exécution protégée par le droit voisin de 1’artiste-interpréte ou
exécutant, méme si les ceuvres elles-mémes ne sont plus protégées (F. DE VISSCHER et B.
MICHAUX, “Précis du droit d’auteur et des droits voisins”, Bruxelles, Bruylant, 2000, p. 263,
n°306).
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o) Protection des expressions du folklore étranger

Question II. 26 : Pensez-vous qu’un arrangement international sur la protection des
expressions du folklore soit nécessaire?

-
.

Veuillez préciser votre réponse.

Réponse :

Au niveau interne, aucun groupe d’intérét ou organisme représentatif n’a exprimé son souhait de
voir négocier au niveau international un instrument de protection des expressions du folklore.

Question II. 28 : Quelles propositions concretes souhaiteriez-vous faire concernant les
deux principaux problémes ayant entravé 1’élaboration d’un traité international en 1984, a
savoir 1) I’insuffisance des sources qui permettraient 1’identification des expressions du
folklore a protéger et ii) I’absence de mécanisme approprié pour régler la question des
expressions du folklore présentes non pas dans un seul pays mais dans plusieurs pays
d’une région?

Réponse :

11 serait sans doute souhaitable d’établir un inventaire, sous forme d’une base de données, des
expressions du folklore qui devraient bénéficier d’une protection adéquate.

[Fin de la réponse de la Belgique]




QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF BHUTAN

Contact Details
Name: Kinley Wangchuk
Title: Deputy Director
Office/Organization: Intellectual Property Division,

Ministry of Trade and Industry
Member State: Bhutan
Email: kinchuk(@druknet.net.bt
Telephone: (975)2 326 512
Facsimile: (975) 2 321 145

L Application of the Model Provisions as a Whole

For all Member States

Question I. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- None so far. I think the Intellectual Property Division will have to play a leading role though
the approach will have to be inter-disciplinary with the involvement of the Department of
Education, the Special Commission for Cultural and Religious Affairs, the local communities
etc.

- One of the burning issues for us has been a system of adequate protection for our traditional
textile designs and indigenous medicinal practices. The awareness of the importance and the
need for finding appropriate means of protection for such local “cultural properties” is being

increasingly felt.
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Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- The Intellectual Property Division has the English version of the Model Provisions.

Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- The concept of proprietary rights and exclusive ownership of intellectual properties is a fairly
new concept in Bhutan. The reasons for the absence or need for such a system of protection
regime could well be the following:

- The influence of Buddhism on all our creative expressions such as literature, art,
painting, dance, music and wood carving. This being so it was commonly held that such
creative work of art should be used and shared with the community and the general
public for maximum benefit. In a sense, the whole populace was treated as custodians of
works of such creativity.

- The policy isolation adopted by the country till the early 60’s meant that we were a
relatively homogenous society, contained within our own physical boundaries with little
or no contacts and influence from the outside world. In a situation like this, nobody felt
that ones culture could be appropriated or misused by others for wrongful and gainful
purposes.

- (The views expressed are my own.)
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1I. Application of the Principal Provisions of the Model Provisions

(b)_Protected expressions of folklore

Question II. 6: Is a term other than “expressions of folklore” usually used in your

country to describe the subject matter referred to in Section 2 of the Model Provisions? If
yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

1) “Mimangi Dhungtam.”

i1) Both oral and written stories.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- Traditional medicines, medicinal practices and methods of healing appears to be an important

area of traditional knowledge which needs attention.
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(c) Acts against which expressions of folklore are protected

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- The copying and use of our traditional textile designs and patterns on machine made fabrics
has been of growing concern to us. This not only dilutes the intrinsic value of our textile
designs but is inevitably stifling the local weaving practice which is mostly prevalent among the
women folk in our villages.

- The tradition of hand woven, beautifully crafted textile designs could be overwhelmed by the
onslaught of factory made fabrics.

(d) Authorization of utilizations of expressions of folklore

Question I1.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your
country?

(iii) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.
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(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes

No X

(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No

Please provide further information on your answer.

Response:

- It would only be possible through an international agreement that such traditional cultural
properties can be adequately and effectively protected.
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Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Please provide further information on your answer.

Response:

- I think the Model Provisions provide an excellent basis on which further improvement can be

made through constructive discussions with the stakeholders and the member countries
concerned.

1L Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

- Inclusion of provisions on traditional medicinal practices and methods of healing and textile
designs.

[End of response of Bhutan]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF BOSNIA AND HERZEGOVINA

Contact Details

Name: Melika FILIPAN

Title: International Trademark Examiner

Office/Organization: Institute for Standards, Metrology and Intellectual Property
Member State: Bosnia and Herzegovina

Email: zsmp(@bih.net.ba

Telephone: (387) 33 6527 98

Facsimile: (387) 33 6527 57

L Application of the Model Provisions as a Whole

Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Institute for Standards, Metrology and Intellectual Property of Bosnia and Herzegovina.

Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- No, they are not.
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Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- Not applicable.

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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(i1) Are the relevant laws and regulations based, at least to some degree, upon the

Model Provisions?

O

Not relevant.

No [:|

(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not

followed in your national laws and regulations:

This aspect of the
Model Provisions
has not been followed
in our national laws

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

If you have marked any of the boxes, please provide further information.

Response:

and regulations

U OO U

- Not applicable.
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(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- Not applicable.

If no,

(i) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- The dissolution of the former Yugoslavia into five independent countries during mid 1991
resulted in the formation of intellectual property offices in each of those States.

- Some of them have passed new laws regarding industrial property matters which have now
replaced the former Yugoslav law on the protection of inventions, technical improvements and
distinctive sign (passed in 1989 and amended in 1990).

(111) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- The industrial property protection sector has prepared new law on industrial property
protection, which is harmonized with European Legislation and TRIPs requirement. The new
law should enter into force in year 2001.

- Activities concerning the agreement have been already initiated.
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11. Application of the Principal Provisions of the Model Provisions
(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- Not applicable.

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- No, we have not.

Question II. 3: Please provide any additional information, comments or practical

experiences on the basic principles taken into account for the elaboration of the Model
Provisions.

Response:

- We do not have any.
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(b)_Protected expressions of folklore

Question II. 4: Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1)) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your

country?
Response:
- Not applicable.

Question II. 5: In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Yes

No

Please provide further information and, if possible, examples. How are
expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response:

- Not applicable.
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Question II. 6: Is a term other than “expressions of folklore” usually used in your

country to describe the subject matter referred to in Section 2 of the Model Provisions? If
yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- No, it is not.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- No, there are not.

Question I1.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- We do not have any.
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Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- Not applicable.

Question II. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Not applicable.

Question II. 11: Based upon your experiences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practical experiences with implementing the relevant provisions in your
laws and regulations that would be helpful for a wider audience?

Response:

- Not applicable.
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Question II. 12: If your laws or regulations provide rights in respect of acknowledgment
of source (such as those envisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communities in your
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

- Not applicable.

Question II. 13: Is the protection afforded by your laws and regulations limited in time?

Yes

No

If yes, for how long? How is the starting point of protection determined? What happens
to the expression of folklore after the expiry of the period of protection (for example,
does it fall into the public domain so that it may be freely copied and used by anyone
without restriction?)

If no, are there any national experiences in this respect that may be helpful for a wider
audience?

Response:

- Not applicable.
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Question II. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- Not applicable.

(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your
country?

(ii1) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- We do not have any.
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Question II. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they
determined and to which purposes are the fees applied (for example, for
promotion of national culture)?

In general, what practical lessons and examples would benefit a wider audience?

Response:

- Not applicable.

Question II. 20: If indigenous or other local communities within your country are
regarded by your law as “owners” of their respective forms of traditional artistic heritage,
how in practice do the communities concerned exercise, manage and enforce their rights
under the law? What practical lessons and examples would benefit a wider audience?

Response:

- Not applicable.
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(e) Sanctions, remedies and jurisdiction

Question II. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- Not applicable.

Question II. 22: Please provide any other comments or practical experiences regarding
remedies, sanctions and jurisdiction.

Response:

- Not applicable.

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes

No X
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Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- Not applicable.

Question II. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

- Not applicable.

(g) Protection of expressions of folklore of foreign countries

Question II. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response: Yes

No X
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If yes:
(1) Please provide details of these cases.
Response:
- Not applicable.

(11) Was it possible for any legal action to be taken by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including the legal basis for such action was taken (for example, on the
basis of reciprocity established in your national laws and regulations).

Response:
- Not applicable.

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No
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Please provide further information on your answer.

Response:

- Not applicable.

Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Question II. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- We do not have any.
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111 Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

- We do not have any.

[End of response of Bosnia and Herzegovina]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF BRUNEI DARUSSALAM

In a letter dated September 10, 2001, to the Secretariat of the World Intellectual
Property Organization (WIPO), the Attorney General’s Chambers in Brunei Darussalam
advised as follows:

“With reference to the above matter, we regret to inform you that we are not able
to respond to your questionnaire. This is owing to the fact that Brunei
Darussalam does not provide any kind of legal protection on expressions of
folklore in our national laws or regulations at the present time.

Nevertheless, we thank your organization for the continuing efforts in forwarding

us information and news on matters relating to “Intellectual Property and Genetic

Resources, Traditional Knowledge and Folklore,” which we sincerely hope would
achieve international consensus in the very near future.”

[End of response of Brunei Darussalam]



QUESTIONNAIRE RELATIF A L’EXPERIENCE ACQUISE AU NIVEAU
NATIONAL EN CE QUI CONCERNE LA PROTECTION JURIDIQUE DES

Coordonnées

Nom :
Qualité :

Office/organisation :

Etat membre :
Mél :

TélL :

Tlcp. :

et

Nom :
Qualité :

Office/organisation :

Etat membre :

EXPRESSIONS DU FOLKLORE

REPONSE DU BURKINA FASO

Madame Assétou Toure

Directrice

Bureau burkinabé du droit d’auteur
Burkina Faso
assetou.toure@liptinfor.bf

(226) 32 47 50

(226) 30 06 82

Monsieur Oussiené Compaore

Juriste

Direction nationale de la propriété industrielle
Burkina Faso

Tél. : (226)3073 07 /3073 42
Tlep. : (226) 30 73 05
L Application des dispositions types dans leur ensemble

Question L. 1 : Quel(s) ministere(s), département(s), organisme(s) et office(s) sont
chargés des questions relatives a la protection juridique des expressions du folklore dans

votre pays?

Réponse :

1) Ministere des arts et de la culture
2) Bureau burkinabé du droit d’auteur
3) Direction du patrimoine culturel

4) Musée national
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Question I. 3 : Les “expressions du folklore”, soit telles qu’elles sont décrites dans les
dispositions types, soit telles qu’on les entend dans votre pays, bénéficient-elles d’ une
protection juridique spécifique au titre de la propriété intellectuelle” aux termes de votre
législation ou réglementation nationale (que les dispositions 1égislatives ou
réglementaires en question se rapportent ou non a la propriété intellectuelle)?

Réponse :
Oui X

Non

Dans ’affirmative :

1) Veuillez fournir des renseignements sur les instruments législatifs et
réglementaires pertinents, notamment leur titre complet, les articles ou alinéas
applicables, leur date d’entrée en vigueur et le nom et les coordonnées du ministere, du
département, de I’organisme ou de 1’office chargé de leur administration.

Réponse :

i) La Loi No 032/99/AN du 22 décembre 1999 portant protection de la propriété littéraire et
artistique : articles 88 a 94. Cette loi est entrée en vigueur le 21 février 2000.

a. L’arrété N° 01-53/MAC/SG/BBDA du 20 mars 2001 portant réglement de perception des
droits

b. L’arrété N° 01-52/MAC/SG/BBDA du 20 mars 2001 portant tarification des droits
d’exploitation publique des ceuvres littéraires et artistiques protégées au Burkina Faso

c. L’arrété N° 01-054/MAC/SG/BBDA du 20 mars 2001 portant réglement de répartition des
droits

L’organisme chargé de I’administration de ces textes est le Bureau burkinabé du droit d’auteur
(B.B.D.A.) Cette administration concerne essentiellement la gestion collective des droits
d’auteur.

Par ailleurs, il faut également signaler d’autres structures qui administrent d’autres secteurs du
folklore. Il s’agit de la Direction du Patrimoine Culturel et du Musée National.

* Le questionnaire porte sur I’expérience acquise au niveau national concernant la protection juridique des
expressions du folklore en tant qu’objets de propriété intellectuelle. Il est donc question d’une protection
juridique spécifique de I’ordre de la propriété intellectuelle pour les expressions du folklore. Cette
protection peut, mais ne doit pas nécessairement, étre inscrite dans la 1égislation nationale relative a la
propriété intellectuelle. Elle peut découler d’une 1égislation sui generis (particuliére) ou des dispositions
d’une loi relative au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la
protection indirecte des expressions du folklore pouvant dériver de la législation sur le droit d’auteur et les
droits connexes ou des lois de propriété industrielle. Il ne se rapporte pas non plus a 1’identification, a la
préservation, a la promotion et a la diffusion du folklore, sauf dans la mesure ou ces éléments peuvent
présenter une importance pour la protection juridique des expressions du folklore en tant qu’objets de
propriété intellectuelle.
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i) Les instruments législatifs ou réglementaires pertinents sont-ils fondés, dans
une certaine mesure au moins, sur les dispositions types?

Réponse :
]
]

Non

1. Application des principaux aspects des dispositions types

a) Principes fondamentaux pris en considération dans I’élaboration des dispositions types

Question II. 2 : Avez-vous des observations a formuler sur les principes pris en
considération dans 1’élaboration des dispositions types? Pensez-vous que ces principes
sont toujours applicables? Faudrait-il prendre d’autres principes en considération en cas
d’adaptation des dispositions types?

Réponse :

Bien que les principes pris en considération dans 1’élaboration des dispositions types et repris
dans notre loi de 1999 n’ont pas encore eu une application effective, il est important de noter que

les communautés autochtones ont besoin d’étre sensibilisées sur la nécessité de protéger leur
folklore.

Question II. 3 : Veuillez fournir toute information, observation ou donnée d’expérience
supplémentaire sur les principes fondamentaux pris en considération pour I’¢laboration
des dispositions types.

Réponse :

La protection du folklore établie dans la loi du 22 décembre 1999 est fondée sur les principes
suivants :

a. le principe de I’autorisation préalable pour I’exploitation des expressions du folklore
appartenant au patrimoine national,

b. le principe de paiement des redevances.
La loi du 22 décembre 1999 prévoit une protection des expressions du folklore contre les
exploitations illicites et autres actions dommageables.
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Question II. 4 : Existe-t-il dans la législation ou la réglementation de votre pays un autre
terme que les “expressions du folklore” pour désigner 1’objet des dispositions types visé€ a
I’article 2? Dans I’affirmative :

1) Quel est ce terme?

11) Quel objet désigne-t-il?

ii1) Pourquoi ce terme a-t-il été retenu?

1v) Quel objet désignerait dans votre pays le terme “expressions du folklore™?

Réponse :

1) « Expressions du patrimoine culturel traditionnel »

i1) Le folklore

ii1) Le législateur a estimé que le terme folklore pourrait avoir une connotation péjorative.
iv) Le terme « expressions du patrimoine culturel traditionnel » désigne les objetsprévus par
I’article 2 des dispositions types.

Question II. 5 : Dans I’application concréte de la 1égislation et de la réglementation de
votre pays, 1’identification des expressions du folklore a protéger a-t-elle soulevé des
difficultés?

Réponse :
E
]

Veuillez fournir des précisions et, si possible, des exemples. Comment les
expressions du folklore sont-elles identifiées dans votre pays (par exemple, sont-elles
enregistrées en tant que telles? Existe-t-il des répertoires, des archives et des bases de
données sur le folklore)?

Non

Réponse :

L’identification des expressions du folklore a soulevé des difficultés relatives a la collectedes
données sur le folklore. La collectedes données sur le folkloreest faite de facon disparate par
des structures spécialisées. Il s’agit du Centre national de recherche scientifique et
technologique, des Radios rurales publiques et privées, du Secrétariat permanent de la Semaine
national de la culture et de la Direction de la cinématographie nationale.
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Question II. 7 : Existe-t-il des “expressions du folklore” ou d’autres formes de cultures et
de savoirs traditionnels qui ne sont pas protégées par les dispositions types et qui, selon
vous, devraient 1’étre?

Réponse :

Oui. Il existe des “expressions du folklore” et d’autres formes de cultures et des savoirs
traditionnels qui ne sont pas protégés a cause de leurs caractéres sacrés. On ne les transmet pas a
toute la communauté. Les détenteurs de ces savoirs meurent avec leur secret.

Ex. la pharmacopée traditionnelle, la médecine traditionnelle et d’autres sciences traditionnelles.

Question II. 8 : Veuillez fournir toute information, observation ou donnée d’expérience
supplémentaire concernant 1’étendue des expressions du folklore protégées.

Réponse :

Chez nous dans la sous-région (Burkina, Cote d’Ivoire, Mali, Sénégal, Bénin, Togo, Ghana) nous
avons souvent les mémes communautés ethniques, mémes cultures. Mais avec la colonisation ces
communautés ethniques se sont retrouvées divisées par des frontieres artificielles. De part et
d’autre de ces fronticres la protection n’est pas évidente.

Question II. 9 : Veuillez fournir des renseignements sur la nature de la protection sur les
expressions du folklore prévue par la législation ou la réglementation de votre pays. Par
exemple, quels actes sont soumis a autorisation? Les droits accordés sont-ils exclusifs?

Réponse :

Au terme de I’article 91 de la loi du 22 décembre 1999, les actes d’exploitation des expressions
du patrimoine culturel traditionnel ci-apres sont soumis a autorisation : la publication, la
reproduction, la distribution, la communication au public des expressions du patrimoine culturel
traditionnel appartenant au patrimoine national.

Lorsque les auteurs des expressions du patrimoine culturel traditionnel sont connus, les droits
accordés sont exclusifs.
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Question II. 10 : Quels principes sont utilisés dans la législation et la réglementation de
votre pays pour déterminer les utilisations soumises a autorisation (par exemple, les
principes énoncés a ’article 3 reposent sur I’intention de lucre et ’utilisation ou non de
I’expression du folklore en dehors de son contexte traditionnel ou coutumier).

Réponse :

Le principe utilisé dans la loi du 22 décembre 1999 pourdéterminer les utilisations soumises a
autorisation est celui de 1’utilisation des expressions du patrimoine culturel traditionnel dans une
intention de lucre et en dehors deleur contexte traditionnel et coutumier (Article 91 de la loi).

Question II. 12 : Si la Iégislation ou la réglementation de votre pays prévoit des droits en
mati¢re de mention de la source (tels que ceux envisagés a I’article 5 des dispositions
types), veuillez indiquer, en citant des exemples concrets lorsque c¢’est possible, si ces
droits se sont révélés utiles, efficaces et concrétement applicables.

Par exemple, comment I’exigence selon laquelle I’expression du folklore doit étre
“identifiable” (c’est-a-dire issue d’une communauté ou d’un lieu connu) est-elle
appliquée dans votre pays? Comment cette exigence est-elle appliquée s’il existe dans
votre pays différentes communautés partageant des expressions du folklore similaires?
Se pourrait-il également que des communautés de votre pays vivent aussi dans des pays
limitrophes ou qu’elles aient adopté et développé une expression du folklore issue d’un
autre pays?

Réponse :

Au terme de I’ Article 90 alinéa 2 de la loi du 22 décembre 1999, la publication et la
communication au public d’une expressions du folklore appartenant au patrimoine national doit
étre accompagnée de I’indication de sa source de facon appropriée, soit par la mention du nom de
I’auteur, soit par la communauté et/ou du lieu géographique dont elle est issue.
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Question II. 14 : Veuillez fournir des renseignements sur les exceptions aux droits
susvisés éventuellement prévues dans la Iégislation ou la réglementation de votre pays.
Sont-elles considérées appropri¢es du point de vue tant des détenteurs que des utilisateurs
du folklore dans votre pays?

Réponse :

Les exceptions aux droits relatifs aux expressions du folklore sont celles qui sont
traditionnellement prévues au titre du droit d’auteur a savoir les représentations privées et
gratuites effectuées exclusivement dans un cercle de famille, les copies ou reproductions
strictement réservées a 1’'usage du copiste et non destinées aune utilisation collective, etc.
(Article 21 a 25 de la loi de 1999).

Ellessont appropriées dans certaines mesures, mais nécessitent cependant un controle pour les
exploitations faites par les étrangers.

Par ailleurs, la création d’ceuvres dérivées a partir d’expressions du patrimoine culturel
traditionnel appartenant au patrimoine national telles que les adaptations, traductions,
transcriptions, collectes avec ou sans arrangement et autres transformations est libre pour les
burkinabé. Elle est soumise a I’autorisation de I’organisme professionnel de gestion collective
pour les étrangers. Elle doit étre déclarée, apres réalisation, a I’organisme professionnel de
gestion collective.

Question II. 16 : Veuillez faire part de toute autre observation ou donnée d’expérience
concernant la nature de la protection accordée aux expressions du folklore dans votre

pays.

Réponse :

Les redevances dues par les usagers a I’occasion de 1’exploitation d’ceuvres dérivées
d’expressions du patrimoine culturel seront réparties entre les titulaires de droits et I’organisme
professionnel de gestion collective selon les dispositions a prévoir dans le réglement de
répartition de ce dossier qui est souvent dérisoire.
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d) Autorisation d’utilisation des expressions du folklore

Question .17 : Les expressions du folklore sont-elles considérées dans votre pays
comme étant :

1) la “propriété” du pays dans son ensemble (en tant que partie du patrimoine
culturel national)?

i1) la “propriété” de communautés autochtones ou locales vivant dans votre pays?

ii1) la “propriété” des différents artistes dont les ceuvres sont fondées sur les
traditions folkloriques?

iv) autre. Veuillez préciser.

U UL [

Réponse :

1) Oui, pour les expressions du patrimoine culturel traditionnel dont les auteurs sont inconnus. 1l
a été créé un Fonds national de promotion culturel qui sera en partie alimenté par 1’exploitation
du folklore national.

iv) Les expressions du folklore sont la propriété de leurs auteurs lorsque ces derniers sont
connus.

Question II. 18 : Veuillez indiquer toute autre observation ou donnée d’expérience
concernant I’autorisation d’utilisation des expressions du folklore dans votre pays.

Réponse :

Au Burkina Faso 1’Etat autorise 1’utilisation des expressions du folklore pour les médias d’Etat et
verse une somme forfaitaire au Bureau du droit d’auteur.

Question II. 19 : Votre législation établit-elle une “autorité compétente” ou une “autorité
de surveillance” du type visé dans les articles 9 et 10 des dispositions types?

Réponse :

Bureau burkinabé du droit d’auteur (BBDA).
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Veuillez fournir des informations sur les compétences, le financement, les
missions, la composition, les responsabilités, les fonctions et les activités de ces
organismes dans votre pays.

Réponse :

Organisme professionnel de gestion collective des droits.

Veuillez décrire la procédure d’obtention des autorisations d’utilisation des
expressions du folklore.

Réponse :

Autorisation du BBDA aprés accord du Ministre de la culture.

Les utilisations des expressions du folklore sont-elles soumises a redevance et,
dans I’affirmative, comment celles-ci sont-elles déterminées et a quelles fins
sont-elles pergues (par exemple, pour promouvoir la culture nationale)?

Réponse :

Oui, paiement de redevances. Les redevances sont déterminées par le réglement portant
tarification des droits. Elles sont réparties selon le réglement de répartition des droits et servent a
alimenter le Fonds national de promotion culturelle.

Question II. 21 : Quelles voies de recours et sanctions prévoient la 1égislation et la
réglementation de votre pays?

Réponse :

Les voies de recours et de sanctions sont dérogatoires du droit commun. En effet, la loi du

22 décembre 1999 prévoit en son article 99 une procédure simplifiée et diligentecontre toutes les
formes d’atteinte aux droits qu’elle a prévus. En plus, les sanctions qu’elle prescrit sont plus
dissuasives et vont du délit de contrefagon au délit de piraterie (articles 106 a 109).
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f) Relations avec d’autres formes de protection

Question II. 23 : Existe-t-il des cas ou des expressions du folklore ont bénéficié¢ dans
votre pays d’une protection indirecte, par exemple au titre des droits voisins?

Réponse :

Oui

B
]

Question II. 24 : Veuillez indiquer toute autre observation ou donnée d’expérience
concernant les autres formes de protection dont peuvent bénéficier les expressions du
folklore dans votre pays.

Non

Réponse :

11 faut une trés grande sensibilisation sur ces droits d’auteur.

o) Protection des expressions du folklore étranger

Question II. 25 : Avez-vous connaissance de cas dans lesquels des expressions du
folklore issues de votre pays ont été exploitées ou utilisées d’une autre manicre a
’étranger?

Réponse :

Oui [Z|
—

Non

Dans ’affirmative :

1) Veuillez fournir des précisions sur ces situations.

Réponse :

Les cas les plus fréquents d’exploitation des expressions du folklore national a 1’étranger sont

les marques, les danses et musiques traditionnelles et les ceuvres d’art traditionnel.
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ii) Les autorités compétentes ou les personnes 1ésées dans votre pays
ont-elles ét¢ a méme de prendre des mesures juridiques pour prévenir ou réparer cette
exploitation ou utilisation? Dans I’affirmative, veuillez préciser, en indiquant la base
juridique sur laquelle se fondait cette action (par exemple, sur la base de la réciprocité
¢établie dans la Iégislation ou la réglementation de votre pays).

Réponse :

Non, vu I’¢loignement et le manque d’accord. Les autorités compétentes ont été informées par
les personnes lésées.

1II.  Modification ou adaptation des dispositions types
Question III. 1 : Veuillez indiquer toute suggestion de modification ou d’adaptation a

apporter aux dispositions types afin d’accroitre leur utilité en tant que mod¢le de
dispositions normatives nationales, régionales ou internationales.

Réponse :

Mettre les dispositions types a la portée de tous les Etats.

[Fin de la réponse du Burkina Faso]



QUESTIONNAIRE RELATF A L'EXPERIENCE ACQUISE AU NIVEAU
NATIONAL EN CE QUI CONCERNE LA PROTECTI® JURIDIQUE DES
EXPRESSIONS DU FOLKDRE

REPONSE DU BURUNDI

Coordonnées

Nom: Gabriel Ntagabo

Qualité: Chef de service des Arts, des spectacles et du dianitelur
Office/organisation Ministére de la jeunesse, des sports et de la culture
Etat membre Burundi

Mél : biefdi@cbinf.com

Tél.: (257) 22 2823

Tlep. : (257) 22 6231

l. Application des dispositions types dans leur ensemble

Question I. 1 Quel(s) mhistére(s), département(s), organisme(s) et office(s) sont

chargés des questions relatives a la protection juridique des expressions du folklore dans
votre pays?

Réponse

Le Ministére de la jeunesse, des sports et de la culture. Aussitot que la nouvelle loi s@r la
protection du droit d’auteur et des droitsisins aura été promulguée et le bureau de gestion du
droit d’auteur mis sur pied, ce dernier prendra en charge la protection des expressions du fplklore
sous la forme que la loi aura réservé a cette protection mais sous la tutelle du Ministre ayant la
culture dans ses attributions.

Question I. 2 Les dispositions types sont elles disponibles dans la (usieaegue(s)
officielle(s) de votre pays?

Réponse

Les dispositions types sont disponibles en francais, une des langues utilisées dans le pays
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Question I. 3 Les “expressions du folklore”, soit telles gu’elles sont décrites dans les
dispositions types, soit telles qu’on les entend dans votre pays, bénéétient’'une
protection juridigie spécifique au titre de la propriété intellectuetiax termes de votre
|égislation ou réglementation nationale (que les dispositions |égislatives ou
réglementaires en question se rapportent ou non a la propriété intellectuelle)?

Oui

Non

]
]

Dans l'affirmative:

i) Veuillez fournir des renseignements sur les instruments législatifs et
réglementaires pertinents, notamment leur titre complet, les articles ou alinéas
applicables, leur date d’entrée en vigueur et le nom et les coordonnées du midistere,
département, de I'organisme ou de l'office chargé de leur administration.

Réponse

Quand la protection des expressions du folklore sera abordée, nous envisageons uf
protection juridique spécifique au titre dedeopriété intellectuelle. |l s’agira en réalité d'une
protection «sui generis».

" Le questionnaire porte sur I'expérience acquise au niveau national concernant la protection juridique des
expressions du folklore en tant qu'objets de propriété intellectuelle. 1l est donc question d’une protection
juridique spécifique de I'ordrde la propriété intellectuelle pour les expressions du folklore. Cette
protection peut, mais ne doit pas nécessairement, étre inscrite dans la législation nationale relative a la
propriété intellectuelle. Elle peut découler d’'une législasangenerigparticuliére) ou des dispositions

d’une loi relative au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la
protection indirecte des expressions du folklore pouvant dériver de la |égislation sur le droit d’auteur et les
droits connexes ou des lois de propriété industrielle. Il ne se rapporte pas non plus a I'identification, a la
préservation, a la promotion et a la diffusion du folklore, sauf dans la mesure ou ces éléments peuvent
présenter une importance pour la protesturidique des expressions du folklore en tant qu'objets de
propriété intellectuelle.

e
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i) Les instruments législatifs ou réglementaires pertinents-g®fdndés, dans
une certaine mesure au moins, sur les dispositions types?

Réponse

Bien que ces instruments |égislatifs ou réglementaires n’existent pas encore dans nl)tre
pays, hous comptons nous inspirer des dispositions types pour leur €laboration.

Il. Application des principaux aspects des dispositions types

a) Principes fondamentaux pris en considération dans |'élaboration des dispositions types

Question 1. 1: Sur quels principes repose la protection du folklore établie dans la
|égislation ou la régimentation de votre pays?

Réponse

Le folklore n’étant pas encore réellement protégé dans notre pays, les principes qui g
cette protection seront étudiés au moment opportun. On peut d’cdéggtréciser que cette
protection ne sera pas de nature a entraver I'exploitation du folklore, mais son utilisation de
contrblée pour éviter une dénaturation de notre folklore comme cela a déja été le cas pour dertains
de ses aspects.

Question Il. 22 Avez-vous des observations a formuler sur les principes pris en
considération dans I'élaboration des dispositions types? Pe&osiszgue ces principes
sont toujours applicables? Faudiiprendre d’autres principes en considération en cas
d’adaptation des dispositions types?

Réponse

A notre avis, les dispositions types sont de nature & permettre une protection efficace CIJ
folklore. Cependant, la liberté et la promotion du développement et la diffusion des expressjons
du folklore ne doivent pas constituer des prétextes pouvant conduire Xpioéation abusive du
folklore. L’autorité habilitée doit vérifier si la diffusion est conforme & I'expression concerné¢. |l
faut préciser que des ceuvres inspirées du folklore peuvent avoir un caractere d’originalité, ¢’'ou
une possibilité de les protégau méme titre que les ceuvres protégées par le droit d'auteur.
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b) Expressions du folklore protégées

Question Il. 4: Existet-il dans la |Iégislation ou la réglementation de votre pays un autre
terme que les “expressismu folklore” pour désigner I'objet des dispositions types visé a
I'article 2?7 Dans l'affirmative:

i) Quel est ce terme?

i) Quel objet désigne-il?

iii) Pourquoi ce terme il été retenu?

iv) Quel objet désignerait dans votre pays le terme “exjppasdu folklore”?

Réponse

Nous comptons utiliser le méme terme auquel il est d’ailleurs fait allusion dans notre
de loi sur le droit d’auteur.

rojet

Question 1. 5: Dans I'application concréte de la législation et de la réglementation de
votre pays, I'identification des expressions du folklore a protégesle soulevé des
difficultés?

Oui

Veuillez fournir des précisions et, si possible, des exemples. Comment les
expressions du folklore soelles identifiées dans votre pays (par exemple,-sties

enregistrées en tant que telles? Exisiledes répertoires, des archives et des bases de
données sue folklore)?

Non

Réponse

Il nexiste pas encore d’application concréte de la |égistaéibde la réglementation dans
notre pays, mais l'identification ne devrait pas soulever des difficultés.

Notre pays ayant évolué dans un systeme de véritable tradition orale, il n’existe ni arg
ni bases de données sur le folklore. Cependantupgst des éléments de notre folklore sont
connues et il suffirait d’entreprendre des enquétes pour relever I'une ou l'autre expression
guelque peu dans 'ombre.

hives

encore
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Question Il. 7: Existet-il des “expressions du folklore” ou d’autres formes de cultures et
de savoirs traditionnels qui ne sont pas protégées par les dispositions types et qui, selon
vous, devraient I'étre?

Réponse

Les expressions protégées du folklore telles que mentionnées a l'article 2 de#tidispos
types sont suffisantes. Cependant, nous nous posons la question de savoir a quelle catégprie
reviendraient certains genres tells que les jeux traditionnels et autres activités coutumiéres
accompagneées ou non de musique traditionnelle-c&seulenent la musique qui serait protégége
ou les deux? C’est une question qui pourrait étre étudiée au cas ou un instrument internatignal
devait voir le jour, a moins que chaque pays garde la latitude de procéder a des aménagemnents
dans sa propre législation.

Quetgion 1l. 9: Veuillez fournir des renseignements sur la nature de la protection sur les
expressions du folklore prévue par la législation ou la réglementation de votre pays. Par
exemple, quels actes sont soumis a autorisation? Les droits accordés santusifs?

Réponse

Bien gu'il n’y ait pas encore de Iégislation ou de réglementation proprement dite dans nctre
pays, nous comptons nous conformer aux dispositions des articles 3 et 4 des dispositions typgs.

Nous voudrions cependant apporter les commentaires suivants

Concernant l'article 3, nous pensons que, méme sans intention de lucre, une autorisatiT res
nécessaire pour permettre a l'autorité compétente de suivre toutes les utilisations des expresgions
folklore et contrdler la fagcon dont elles sont utikse

Quand a I'article 4 en son point iii. nous nous demandons si 'emprunt des expressions dqu
folklore pour la création d’'une ceuvre cinématographique ou plus généralement audiovisuellefpar
exemple ne peut pas poser de probléme si ces expressions Eséésitilans n'importe quel
contexte et sans payement de redevances.

Il s’agit d’'une situation qui mérite une attention particuliere pour préciser le genre d’ceuvfes
auxquelles peut se rapporter 'emprunt et les conditions de leur utilisation.

Enfin, nows pensons que I'utilisation des expressions du folklore & I'occasion des fétes
populaires dans le pays méme auquel appartiennent ces expressions doit étre libre.

Pour ce qui est de I'exclusivité, il y aurait risque de limiter la circulation des expresdio
folklore alors que les pays en développement ont besoin d’'une ouverture de leur folklore versfun
plus grand nombre d’utilisateurs, étant entendu que le folklore peut contribuer a faire connaitiie
d’avantage le pays concerné moyennant un bon suivitiésations conditionné par les différentes
autorisations.
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Question II. 10 Quels principes sont utilisés dans la Iégislation et la réglementation de
votre pays pour déterminer les utilisations soumises a autorisation (par exemple, les
principes énoncés a l'articreposent sur I'itention de lucre et 'utilisation ou non de
I'expression du folklore en dehors de son contexte traditionnel ou coutumier).

Réponse

Voir réponse question 1. 9.

Question Il. 12 Si la |égislation ou la réglementation de votre pays prévoit des droits en
matiere de mention de Bource (tels que ceux envisageés a l'artieldes dispositions

types), veuillez indiquer, en citant des exemples concrets lorsque c’est possible, si ces
droits se sont révélés utiles, efficaces et concretement applicables.

Par exemple, comment I'exigemselon laquelle I'expression du folklore doit étre
“identifiable” (c’esta-dire issue d’'une communauté ou d’un lieu connujedkt
appliquée dans votre pays? Comment cette exigeneadlesippliquée s'il existe dans
votre pays différentes communauté&stageant des expressions du folklore similaires?
Se pourraiil également que des communautés de votre pays vivent aussi dans des pays
limitrophes ou gu’elles aient adopté et développé une expression du folklore issue d’'un
autre pays?

Réponse

L’identification d’'une expression du folklore dans notre pays s’appuiera sur son
appartenance a la nation. Méme si des similitudes peuvent étre observées gioné ngne
autre dans certains aspects du folklore, une mention de la source faisant référence au pay$ serait
suffisante.
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Quesstion 1l. 13: La protection prévue par la législation ou la réglementation de votre
pays estlle limitée dans le temps?

Oui l:l
Non I:l

Dans l'affirmative combien de temps estle applicable? Comment détermitien le
point de départ de la protecti®@ Qu’advientl de I'expression a I'expiration de la
période de protection (tomkeelle par exemple dans le domaine public de sorte qu'elle
peut étre librement copiée et utilisée par chacun sans restriction)?

Dans la négativedisposeza/ous dans ce doaine de données d’expérience qui pourraient
étre utiles a un plus large public?

Réponse

Compte tenu de la difficulté, voire I'impossibilité de situer une expression du folklore dans
le temps, toute expression du folkloedéve du domaine public. Cependant son utilisation re
soumise a autorisation et sera faite moyennant acquittement d’'une redevance pour la pronjotion
du patrimoine culturel national si I'autorisation et la redevance sont requises.

Question 11.17: Les expressions du folklore sealies considérées dans votre pays
comme étant

i) la “propriété” du pays dans son ensemble (en tant quéepdutpatrimoine l:l
culturel national)?
ii) la “propriété” de communautés autochtones ou locales vivant dans votre p4 |
iii) la “propriété” des différents artistes dont les ceuvres sont fondées sur les
traditions folkloriques?

iv) autre. Veuillez préiser. |

Réponse

Les expressios du folklore sont considérées dans mon pays comme étant la propriétéjdu
pays dans son ensemble en que patrimoine culturel national.
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Question II. 19 Votre législation établielle une “autorité compétente” ou une “autorité
de surveillance” du type visé dans les artiddest 10 des dispositions types?

Veuillez fournir des informations sur les compétencesinarfcement, les
missions, la composition, les responsabilités, les fonctions et les activités de ces
organismes dans votre pays.

Veuillez décrire la procédure d’obtention des autorisations d’utilisation des
expressions du folklore.

Les utilisations ds expressions du folklore seelles soumises a redevance et,
dans I'affirmative, comment celles sontelles déterminées et a quelles fins
sontelles pergues (par exemple, pour promouvoir la culture nationale)?

D’une maniere générale, quels enseigeata et exemples concrets pourraient
étre utiles a un plus large public?

Réponse

La Iégislation de mon pays établira unaworité compétente, en I'occurrence le Ministr
ayant la culture dans sesattributions, mais ce dernier pourra déléguer a I'organisme de gesﬂon
collective le pouvoir de délivrer des autorisations et de percevoir les redevances destinées|a
promouvoir la culture nationale.

Question Il. 211 Quelles voies de recours et sanctions prévoient la Iégislation et la
réglementation de votre pays?

Réponse

Les mesures envisageables comprendront des sanctionsd’ordre civil et pénal, y comgris la
saisie du matériel utilisé, a I'instar des mesures prévues dans le cadre de la protection du droit
d’auteur. Au moment opportun, les spécialistes du droit se pencheront sur la question pou
déterminer les mesures coatas a prendre en cas de violation de la loi.
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q) Protection des expressions dikfore étranger

Question Il. 25 Avez-vous connaissance de cas dans lesquels des expressions du
folklore issues de votre pays ont été exploitées au utilisées d’une autre maniéere a
I'étranger?

Oui X

Non

Dans l'affirmative:

)] Veuillez fournir degprécisions sur ces situations.

Réponse

~

Depuis longtemps, les expsesns du folklore burundais ont été enregistrées et exploitégs a
I'étranger. C’est le cas des chansons folkloriques avec ou sans instruments (traditionnels)|gui ont
été mis en vente dans des pays étrangers. Dans la plupart des cas, on n’était ménoe yas
des circonstances de ces enregistrements qui étaient faits par des ressortissants étrangerg qui, lol
de leur séjour ou passage dans notre pays, s’arrangeaient pour effectymditazge® a I'insu des
responsables chargés de la culture lorsaue’était pas fait pour une prétendue promotion de Ja
culture burundaise.

C’est ainsi que I'on entend par exemple de courts extraits de la musique de salutations de
femmes (AKAZEHE) comme indicatif des émissions de stations étrangeéres tout a fait es dého
de leur cadre traditionnel.

i) Les autorités compétentes ou les personnes Iésées dans votre pays
ont-elles été a méme de prendre des mesures juridiques pour prévenir ou réparer cette
exploitation ou utilisation? Dans 'affirmative, védl@z préciser, en indiquant la base
juridique sur laquelle se fondait cette action (par exemple, sur la base de la réciprocité
établie dans la législation ou la réglementation de votre pays).

Réponse

Aucune mesure juridique n’a été prise pour réparer cette exploitation du fait que nousjne
disposons pas encore de cadre juridique approprié. Quant a la prévention, elle était aussi glifficile
du fait qu’on n’était pas au emant du projet d’enregistrement et de I'exportation vers I'étranger.
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Question Il. 26 Pensez/ous qu’un arrangementinternational sur la protection des
expressions du folklore soit nécessaire?

Oui X

Non

Veuillez préciser votre réponse.

Réponse

Un arrangement international sur la protection des expressions du folklore est nécesdaire
parce gu’il constituerait un systeme de protection efficace et facilement contrélable,ienligar
pour le folklore des pays en développement depuis longtemps utilisé a I'insu des pays ou des
communautés concernes.

Il convient de signaler que méme les arrangements bilatéraux n'empécheraient pas u
utilisateur d’'un pay autre que celui avec letillaccord a été conclu d’exploiter dans la quiétu
des expressions du folklore de I'un des deux pays. A moins que chaque pays conclut des accords
avec tous les pays, ce qui ne serait pas plus efficace qu’'un arrangement international.

Question II. 27: Dans l'affirmative, pensezous que les dispositions types pourraient
constituer un bon point déépart pour I'élaboration d’un tel arrangement?

Oui X

Non

Veuillez préciser votre réponse.

Réponse

Le contenu desidpositions types est de nature a permettre I'existence d’'un arrangement
international sur la protection des expressions du folklore, moyennant éventuellement quelfues
retouches.

Il faudrait de nouveau mettre sur pied un comité chargé de procéder aigselq
modifications pour que ce texte soit élaboré de facon a y faire figurer toute clause susceptible de
rassurer tous les pays, spécialement les pays en développement.
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Question II. 28 Quelles propositions concretes souhaitekieas faire concernant les
deux principaux problemes ayant entrave I'élaboratiomdfaité international en 1984, a
savoir i) I'insuffisance des sources qui permettraient I'identification des expressions du
folklore a protéger et i) I'absence de mécanisme approprié pour régler la question des
expressions du folklore présentes non passdun seul pays mais dans plusieurs pays
d’une région?

Réponse

Concernant I'insuffisance des ressources qui permettraient I'identification des @#gpees
du folklore a protéger, il y a lieu de penser que chaque pays concerné constituerait déja ung
source d’identification. Les expressions du folklore existent bel et bien et elles ont pris naigsance
guelque part méme s’il est difficile de déterminendlividu qui, le premier, en a justifié
I'existence.

En faisant prévaloir I'insuffisance des sources qui permettraient I'identification des
expressions du folklore a protéger, c’est comme si on-ggtimait les capacités d’un pays a
reconnaitre son folkre, autrement dit une partie de sa culture.

L’arrangement international devrait comprendre des clauses qui recommandent aux
bien identifier les éléments a protéger en référence aux définitions des expressions du folk|ore.

Pour ce qui est dédbsence de mécanisme approprié pour régler la question des
expressions du folklore présentes non pas dans un seul pays mais dans plusieurs pays d’'une
région, une concertation entre les pays concernés pourrait aboutir a une solution. En effetja
défaut dedéceler la différence entre une expression du folklore d’un pays et celle d’'un autre|par
un établissement des éléments distinctifs, les pays de la région concernée étudieraient engemble
les mécanismes a mettre en place pour partager les redevances ptalebeaxploitation de
“leurs folklores”.

Question II. 29 Veuillez indiquer toute autre observation ou donnée d’expérience
concernant la protection des expressions du folklore étranger.

Réponse

L’existence d’'un arrangement international auquel chaque pays intéressé serait parti
contribuerait grandement a la protection des expressions du folklore étranger méme si de:
bilatéraux pourraient égateent intervenir, spécialement entre des pays voulant échanger leyr
folklore.

[Fin de la réponse du Bundi]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF CANADA
Contact Details
Name: Ms. Michele Gervais
Title: Director, Intellectual Property Policy
Office/Organization: Department of Industry
Member State: Canada
Email: gervais.michele@ic.gc.ca
Telephone: (613) 952-6179
Facsimile: (613) 941-8151

L Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- The Canadian Intellectual Property Office, an agency of the Federal Department of Industry,
administers the intellectual property system of patents, trademarks, copyrights, industrial designs
and integrated circuit topographies. As such, the Canadian Intellectual Property Office fosters the
use of the intellectual property systems and the exploitation of intellectual property information.

- The Federal Department of Industry is responsible for policy directions, and for legislative and
regulatory initiatives, relating to patents, trademarks, industrial designs and integrated circuit
topographies, and it shares responsibility with the Federal Department of Canadian Heritage for
directions and initiatives relating to copyright.

- Parks Canada, an agency of the Federal Department of Canadian Heritage, has the responsibility
of protecting and preserving nationally significant examples of Canada’s cultural heritage, and of
protecting the commemorative integrity of national historic sites throughout Canada.

- The Canadian Museum of Civilization, a federal Crown corporation, serves as Canada’s
national museum of human history, and is committed to fostering in all Canadians a sense of their
common identity and their shared past, at the same time promoting understanding between the
various cultural groups that are part of Canadian society. Its collections preserve both works of
tangible art and tapes of songs, languages, oral histories and personal narratives.
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Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- Yes, in both English and French, the two official languages of Canada.

Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- While “expressions of folklore” as described in the Model Provisions are not accorded
specific legal protection as intellectual property through sui generis protection or through
separate provisions in the intellectual property statutes, the intellectual property framework in
Canada serves to protect many aspects of folkloric expressions, especially through the
protection afforded by copyright, trademarks and industrial design legislation. Other aspects
of folkloric expressions, which are in the public domain, are available without restrictions and
thus serve to enrich the fabric of Canada’s multicultural society.

11. Application of the Principal Provisions of the Model Provisions

(b) Protected expressions of folklore

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- Although the term “expressions of folklore” is not used to describe the referenced subject
matter, some aspects of folkloric expressions are covered in other, broader definitions contained
within Canada’s intellectual property legislation; for example, “artistic work”, “choreographic
work”, “dramatic work™ and “collective work™ are all defined in the Copyright Act of Canada,

and all have evident applicability to the protection of aspects of folkloric expressions.
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Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- No

Question I1.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- Not applicable
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(c) Acts against which expressions of folklore are protected

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- The development of intellectual property policy in Canada is an on-going process in which
public consultations play an important role. In respect of the issues raised herein, the
Government of Canada continues to consult with interested stakeholders in advance of the
second session of this WIPO Intergovernmental Committee, and to compile case studies which
might serve to illustrate the ambit of, and any possible difficulties with, the extant system of
intellectual property protection in Canada.

- One such case study could concern the amauti, an Inuit woman’s parka that is designed with a
large hood and a pouch in which a child can be carried while allowing the woman’s hands to
remain free. A child can be nursed and tended without leaving the warmth of the amauti. The
amauti reflects the practical and functional adaptations of the Inuit to their environment, and is
intrinsically linked to Inuit culture. The designs reflect regional differences as well as
differences between communities, and the amauti itself represents a link to the traditions of the
past.

Today Inuit women are attempting to promote commercial sales of handmade amautis in order
to conserve traditional skills and knowledge while providing a source of income and a measure
of financial independence. Inuit women, however, are concerned about the misappropriation
and loss of cultural heritage. They fear that if they lack effective legal tools to protect their
works, they will be denied appropriate credit and compensation, they will lose control over
traditional designs and motifs, and their market will be usurped by mass-produced articles.
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Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- Canada’s experience as a multicultural society demonstrates that cultural diversity is
strengthened and promoted when the folkloric expressions of many different cultures are
shared among all Canadians, in a manner that protects various aspects of the folkloric
expressions without unduly restricting or limiting the dissemination thereof.

(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:
(1) The “property” of the country as a whole (as part of the national cultural X
heritage)?
(i) As the “property” of indigenous or other local communities within your X
country?

(i11) As the “property” of individual artists whose works are based upon folkloric X
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information

Response:

- In one sense, expressions of folklore may be regarded as the “property” of the country as a
whole. However, among Aboriginal peoples in Canada, a sense of “ownership” of traditional
artistic heritage often exists in the concerned communities. Under the Canadian legal system,
there are mechanisms available for collectivities (both Aboriginal and non-Aboriginal) to assert
legal “property” rights in expressions of folklore (for example, contracts relating to trade
secrets, corporations holding copyrights and patents). Canada wishes to explore, in this WIPO
forum, mechanisms to further address these issues.




page 7
Canada

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- Canadian federal institutions have sought practical approaches to address the various concerns
relating to authorizations involving expressions of folklore. One such example, herein described,
concerns the Canadian Museum of Civilization, a federal Crown corporation which serves as the
national museum of human history. The Museum’s Cultural Studies program collects tangible
folkloric art as well as tapes of songs, languages, oral histories and personal narratives. To
reflect the wishes of members of some Aboriginal groups regarding authorization of access to
their expressions of folklore, the Museum’s Ethnology section restricts access to some
collections of sacred Aboriginal materials to members of culturally affiliated groups, and does
not make them available to members of the general public.

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No
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Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

The Copyright Act of Canada protects the “neighbouring rights” of performers, sound recording
producers and broadcasters, the former two of which are particularly important in the context of
this Questionnaire. In Canadian law, a performance, for the purpose of neighbouring rights,
means any of the following when done by a performer: a performance of an artistic, dramatic or
musical work, whether or not the work was previously fixed in any material form, and whether or
not the work’s term of copyright protection under the Copyright Act has expired; a recitation or
reading of a literary work, whether or not the work’s term of copyright protection under the
Copyright Act has expired; and an improvisation of a dramatic work, musical work or literary
work, whether or not the improvised work is based on a pre-existing work.

Performers are entitled to several types of neighbouring rights, whether or not the performance is
fixed or recorded. These rights are of particular importance for those performers, such as
dancers, singers and musicians, who perform traditional works no longer protected by copyright,
because they enable the artists to seek and obtain compensation for their performances. These
rights include the right to fix under certain conditions (that is, the right to make an audio
recording of a live or broadcast performance); the right to prevent unauthorized recordings or
“bootleg” copies of a performance (and the right to subsequently consent to any such
unauthorized recording being reproduced); the right to communicate the performance to the
public by radio or television at the same time as the performer’s performance; and the right to
authorize any of the above rights.

Sound recording producers enjoy the right to authorize the first publication of their sound
recordings, and the right to reproduce their sound recordings directly or indirectly and to rent
them out. They are also entitled to equitable compensation if their sound recordings are
performed in public or broadcast, a right they share with performers. The producers therefore
enjoy protection for their sound recordings of traditional works, even when, as is usually the case
for traditional works, the works themselves are no longer protected under the Copyright Act.

Aboriginal First Nations in Canada can also make use of the provisions of the Trade-marks Act to
protect images having special significance to their members. A First Nation can thereby prevent
the commercial use of those images, or other images so nearly resembling as to be likely to be

mistaken for them, without the permission of that First Nation (see the example in Question II. 24
below).
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Question II. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

One practical example of how existing intellectual property laws can safeguard expressions of
folklore involves the Snuneymuxw First Nation of Canada, which in 1999 used the
Trade-marks Act to protect ten petroglyph (ancient rock painting) images. Because the
petroglyphs have special religious significance to the members of the First Nation, the
unauthorized reproduction and commodification of the images was considered to be contrary
to the cultural interests of the community, and the petroglyph images were registered in order
to stop the sale of commercial items, such as T-shirts, jewelry and postcards, which bore those
images. Members of the Snuneymuxw First Nation subsequently indicated that local
merchants and commercial artisans had indeed stopped using the petroglyph images, and that
the use of trade-mark protection, accompanied by an education campaign to make others aware
of the significance of the petroglyphs to the Snuneymuxw First Nation, had been very
successful.

(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?
Please provide further information on your answer.

Response:

- The Canadian Government is soliciting the views of concerned parties and is continuing to
study which domestic and international mechanisms might be most appropriate to balancing the
different considerations involved.




page 10
Canada

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- With respect to the two problems identified above, Canada would be open to discussing, for
instance, the establishment and use of databases regarding the lack of appropriate sources, as
well as the possible implementation of possible alternative dispute resolution means, such as
arbitration and mediation, as workable mechanisms for the resolution of folklore claims
involving two or more countries in a region. Given the experience of WIPO in both these areas,
Canada would welcome further discussions as to how these suggestions might prove useful or
helpful. We cannot, however, conclude at this time that these practical suggestions would, in
and of themselves, necessarily facilitate the development of an international treaty in this area.
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IIl.  Modifications or Adaptations to the Model Provisions

For all Member States

Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

- The Canadian Federal government is in the process of soliciting observations about the Model
Provisions from various interested persons. The responses to this Questionnaire from other
countries, regarding practical aspects of folklore protection, will be very helpful.

[End of response of Canada]
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Tlep. : (235) 52 55 38

l. Application des dispositions types dans leur ensemble

Question 1. 1: Quel(s) ministere(s), département(s), organisme(s) eedffjsont
chargés des questions relatives a la protection juridique des expressions du folklore dans
votre pays?

Réponse

Le Ministére de la culture, de la jeunesse et des sports.

Question I. 2 Les dispositions types sont elles disponibles dans la (une des) langue(s)
officielle(s) de votre pays?

Réponse

Oui elles sont disponibles erfrancais dans le projet de loi sur le droit d’auteur, droits voisinsjet
des expressions du folklore.
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Question 1. 3 Les “expressions du folklore”, soit telles gu’elles sont décrites dans les
dispositions types, soit telles qu’on les entend dans votre pays, bénéétient’'une
protection juridique spécifique au titre de la propriété intellettli@ux termes de votre
|égislation ou réglementation nationale (que les dispositions |égislatives ou
réglementaires en question se rapportent ou non a la propriété intellectuelle)?

Réponse:
=]
Non ]

Dans l'affirmaive :

(Il s’agit d’un projet de loi)

i) Veuillez fournir des renseignements sur les instruments législatifs et
réglementaires pertinents, notamment leur titre complet, les articles ou alinéas
applicables, leur date d’entrée en vigueur et le nom et les coordonnées du ministere, du
déepatement, de I'organisme ou de I'office chargé de leur administration.

Réponse

Il s’agit d’un projet de loi adopté en Conseil des Ministres en sa séance du 10 juin 1999 etI
déposé au Parlement pour adoption. La protection des esxpnssdu folklore est insérée dang
la loi sur le droit d’auteur et porte le titre suivant :lok portant protection du droit d’auteur, d
droits voisins et des expressions du folklete

Chapitre 4- de la protection des @xpressions du folklore, Article 82 a 90.

L'office chargé de leur administration est le Bureau tchadien du droit d’auteur, B.P. 638
téléphone (235) 52 45 94 télécopie (235) 52 55 38§ N’Djamena, Tchad.

* Le questionnaire porte sur I'expérience acquise au niveau national concernant la protection juridique des
expressions du folklore en tant qu'objets de propriété intellectuelle. 1l est doncajudsine protection
juridique spécifique de I'ordre de la propriété intellectuelle pour les expressions du folklore. Cette
protection peut, mais ne doit pas nécessairement, étre inscrite dans la lIégislation nationale relative a la
propriété intellectuelle Elle peut découler d’'une Iégislati@ui generigparticuliere) ou des dispositions
d’'une loi relative au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la
protection indirecte des expressions du folklore pouvantdéde la |égislation sur le droit d’auteur et les
droits connexes ou des lois de propriété industrielle. 1l ne se rapporte pas non plus a l'identification, a la
préservation, & la promotion et a la diffusion du folklore, sauf dans la mesure ou cestélémerent
présenter une importance pour la protection juridique des expressions du folklore en tant qu'objets de
propriété intellectuelle.
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i) Les instruments législatifs ou réglementaires pertinents-g®findés, dans
une certaine mesure au moins, sur les dispositions types?

Réponse:
]
-

. Application des principaux aspects des dispositions types

a) Principes fondamentaux pris en considération dans |'élaboration des dispositions types

Question Il. 1: Sur quels principes repose la protection du folklore établie dans la
législation ou laréglementation de votre pays?

Réponse

La protection du folklore du Tchad repose sur le principe depleixation illicite et autres actions
dommageables. Il est cependant a noter que toute utilisation des expressions du folklore es|
soumise a autorisation si celté est faite dans une intention de lucre.

Question Il. 22 Avez-vous des observations a formuler sur les principes pris en
considération dans I'élaboration des dispositions types? Pe&onsiszgue ces principes
sont toujours applicables? Faudsiiprendre d’autres principes en considération en cas
d’adaptation des dispositions types?

Réponse

Nous pensons que dans un premier temps les |pes pris en considération sont suffisammen
édifiants pour sensibiliser I'opinion nationale et internationale sur 'importance que revét la
protection du patrimoine culturel.
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b) Expressions du folklore protégées

Question Il. 5: Dans I'application concréte de la I€gislation et de la réglementation de
votre pays, I'identifiation des expressions du folklore a protégeéredle soulevé des
difficultés?

Réponse

Oui [:l

Non IZ'
Veuillez fournir des précisions et, si possible, des exemples. Comment les

expressions du folklore soelles identifiées dans votre pays (par exempbnielles

enregistrées en tant que telles? Exisiledes répertoires, des archives et des bases de
données sur le folklore)?

Réponse

Les expressions du folklore sont identifiées a partir des rechercheddust®rsociologiques et

scientifiques. Certains domaines ont été répertoriés tels que les instruments de musiques
traditionnelles, les danses traditionnelles et rituelles, les sites et architectures, les contes e
Iégendes et d’autres objets historiquepréhistoriques.

Question II. 7: Existet-il des “expressions du folklore” ou d’autres formes de cultures et
de savoirs tradionnels qui ne sont pas protégées par les dispositions types et qui, selon
vous, devraient I'étre?

Réponse

L’étendue de la protection des expressions du folklore est suffisante pour lui assurer une certaine
efficacité.

Question 1l. 8 Veuillez fournir toute information, observation ou donnée d’expérience
supplémentaire concernant I'étendue des expressiofalldore protégées.

Réponse

Au Tchad nous disposons a présent de deux projets de loi : 'un sur le droit d’auteur et des gdroits
voisins et des “expresms du folklore”, I'autre sur la protection du patrimoine culturel. Ces
deux textes se complétent et prennent en compte tous les aspects de la protection du patrifnoine
culturel nationa
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c) Actes contre lesquels les expressions du folklore sont protégées

Question II. 9 Veuillez fournir des renseignements sur la nature de la protection sur les
expressions du folklore prévue par la Iégislation olelglementation de votre pays. Par
exemple, quels actes sont soumis a autorisation? Les droits accordés smnlusifs?

Réponse

Les expressions du folklore sont protégées par la loi coatredxploitation illicite et autres
actions dommageables (art. 83).

- la création d’oeuvres dérivées a partir des expressions du folklore doit étre déclarée au
BUTDRA

- sont soumises a l'autorisation du BUTDRA toute publication, reproduction ou distrbuti

d’exemplaires, toute récitation, représentation, exécution publication, transmission par fil ocln sans

fil et toute autre forme de communications lorsqu’elles sont faites a la fois dans une intenti
lucre et en dehors de leur contexte traditionnetoutumier.
Les droits accordés ne sont pas exclusifs.

n de

Question II. 10 Quels principes sont utilisés dans la |égislation et la réglementation de
votre pays pour détermém les utilisations soumises a autorisation (par exemple, les
principes énoncés a l'articreposent sur I'intention de lucre et I'utilisation ou non de
I'expression du folklore en dehors de son contexte traditionnel ou coutumier).

Réponse

Dans notre loi, les utilisations soumises a autorisation sont effectivement celles qui reposeft sur

I'intention de lucre et en dehors du contexte traditionnel ou coutumier des expressions du
folklore.

Questionll. 11 : D’apres votre expérience en matiére d’application de la législation et de
la réglementation de votre pays, contre quelles formes d’exploitation, d’utilisation et
d’action fautil protéger les expressions du folklore? Veuillez donner des exemple
concrets. Disposerous de données d’expérience dans I'application des dispositions
pertinentes de votre Iégislation et réglementation qui pourraient étre utiles a un plus large
public?

Réponse

Nous avons eu a constater des cas d’exploitation audiovisuelle des danses populaires e

par des étrangers et également des tchadiens travaillant a la télévision tchadienne qui vengaient

les images dans les pays du Moy@nent.
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Question Il. 12 Si la législation ou la réglementah de votre pays prévoit des droits en
matiere de mention de la source (tels que ceux envisages a I'&tige dispositions
types), veuillez indiquer, en citant des exemples concrets lorsque c’est possible, si ces
droits se sont révélés utiles, effiemcet concretement applicables.

Par exemple, comment I'exigence selon laquelle I'expression du folklore doit étre
“identifiable” (c’esta-dire issue d’'une communauté ou d’un lieu connujedkt
appliguée dans votre pays? Comment cette exigeneaséeappliquée s’il existe dans
votre pays différentes communautés partageant des expressions du folklore similaires?
Se pourraiil également que des communautés de votre pays vivent aussi dans des pays
limitrophes ou gu’elles aient adopté et développé exyaession du folklore issue d’'un
autre pays?

Réponse

Si I'oeuvre ou & production est originale son identification, sa source ne pose pas de problgme
méme si elle est partagée par deux communautés frontalieres. L'auteur de I'oeuvre ou
I'exploitant est tout indiqué pour donner les informations sur la source de sa prodpation
rapport a I'aire géographique ou par rapport aux références scientifiques des recherches
historiques ou archéologiques. Toutefois, la référence est exigée si la source est identifiable.

Question Il. 13 La protection prévue par la législation ou la réglementation de votre
pays estlle limitée dans le temps?

Réponse

Oui

|
Non lzl

Question Il. 14 Veuillez fournir des raseignements sur les exceptions aux droits

susvisés éventuellement prévues dans la |€gislation ou la réglementation de votre pays.
Sontelles considérées appropriées du point de vue tant des détenteurs que des utilisateurs
du folklore dans votre pays?

Réponse

Les exceptions aux droits sur les expressions du folklorelsemhémes que celles prévues poyr
les droits d’auteurs dans la Iégislation tchadienne.
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d) Autorisation d'utilisation des expressions du folklore

Question Il. 19 Votre |égislation établielle une “autorité compétente” ou une “autorité
de surveillance” du type visé dans les artiddest 10 des dispositions types?

Veuillez fournir des informations sur les compétences, le financement, les
missions, la composition, les responsabilités, les fonctions et les activités de ces
organismes dans votre pays.

Veuillez décrire la procédure d’obtention des autorisations d’utilisatesn d
expressions du folklore.

Les utilisations des expressions du folklore selfes soumises a redevance et,
dans l'affirmative, comment celles sontelles déterminées et a quelles fins
sontelles pergues (par exemple, pour promouvoir la culture nal&)?

D’une maniere générale, quels enseignements et exemples concrets pourraient
étre utiles a un plus large public?

Réponse

Le Bureau tchadien du droit d’auteur (BUTDRA) est chargé de délivrer des autorisations pqur
I'exploitation des expressions du folklore au Tchad.
La personne quigimande remplit une fiche a partir de laquelle une autorisation lui sera délifrée

par le BUTDRA. Le montant de la redevance sera fixé en fonction des conditions en usage pour
les oeuvres protégées de méme catégorie.
Les produits de cette redevance seraireg par le BUTDRA et affectés a des fins culturelles qu
sociales en faveur des communautés d’origine ou artistes.

e) Sanctions, recours et compétence

Question II. 21: Quelles voies de recours et sanctions prévoient la législatilan e
réglementation de votre pays?

Réponse

Les expressions du folklore bénéficient au méme titre que le droit d’auteur de la protection
juridique. Toutefois, I'exploitant d’une eression du folklore qui omet de demander
l'autorisation exigée ou d’en faire la déclaration au BUTDRA est passible d’'une amende
s’élevant au double du montant des redevances dues avec un minimum de 5000 francs C
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Question II. 22 Veuillez indiquer toute autre observation ou donnée d’expérience
concernant les recours, les sanctions et la compétence.

La législation nationale prévoit la sasdes objets fabriqués en violation des droits. Elle prévpit
également la suspension de toute fabrication en cours tendant a la reproduction illicite des
expressions du folklore.

f) Relations avec d’autres formes de protection

Question Il. B: Existet-il des cas ou des expressions du folklore ont bénéficié dans
votre pays d’une protection indirecte, par exemple au titre des droits voisins?

Réponse
EN
’_

Non

Veuillez fournir des renseignements supplémentaires et, si possiblexetaples
concrets afin d'illustrer votre réponse.

Réponse

La création d’oeuvres dérivées a partir des expressions du folklaptatbn, traduction,
arrangement, exécution publique, reproduction, sont protégés par les droits voisins.

g) Protection des expressions du folklore étranger

Question II. 25 Avez-vous connaissance de cas dans lesquels des expressions du
folklore issues de votre pays ont été exploitées aws@étls d'une autre maniere a
I'étranger?

Réponse
=]
—
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Dans l'affirmative:

)] Veuillez fournir des précisions sur ces situations.

Réponse

Des étrangers sont venus exploiter les différentes danses du Ballet National en faisant des
enregistrements vidéo. Cela s’était passé erdgsegloupes chorégraphiques et les exploitants.

Question Il. 26 Pensez/ous qu’un arrangement international sur la protection des
expressions dfolklore soit nécessaire?

Réponse

Oui

%]
Non l:|

Veuillez préciser votre réponse.

Réponse

Je pense que les éléments tels que soulevés dans les dispositions types pourraient étre agpliqués
par les Etats sans trop de difficultés.

Un arrangement international est mieux pour I'Afriqgue qu’un arramgy@ régional par ce que lg
probleme se pose au niveau de I'exploitation du patrimoine culturel par I'occident.

Question Il. 27: Dans l'affirmative, pensezous que les dispositions types pourraient
constituer un bon point de départ pour I'élaboration d’un tel ayeament?

Oui lZl
—

Non

Veuillez préciser votre réponse.

Réponse

Je pense que a travers le commentaire fait sur les dispositions types, tous les contours de
guestion ont été élaborés et il ne reste quédfation et la pratique sur le terrain.
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Question II. 28 Quelles propositions concretes souhaitekieas faire concernant les

deux principaux problemes ayant entravé I'élaboration d’un traité international en 1984, a
savoiri) I'insuffisance des sources qui permettraient I'identification des expressions du
folklore a protéger et ii) I'absence de mécanisme approprié pour régler la question des
expressions du folklore présentes non pas dans un seul pays mais dans plusieurs pays
d’une région?

Réponse

Par rapport a la premiére question, il faudrait s’entendre sur la définition du terme “expresslons
du folklore”. Pour le reste chaque Etat doit répertorier et codifier et mettre a la disposition Igs
expressions diolklore en question.
Par rapport a la deuxiéme question le probleme sur le plan pratique ne se pose pas a partifdu
moment ou la source est connue. En Afrique I'interpénétration culturelle n’a jamais été un
handicap. Il'y a des cérémonies rituelles goint transfrontaliéres.

[Fin de la réponse du Tchad]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF CHINA

Contact Details

Name: Mr. SHI Zongyuan

Title: Commissioner

Office/Organization: National Copyright Administration of China
Member State: China

Telephone: 0086-10-65276930

Facsimile: 0086-10-65280038

l. Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- The National Copyright Administration of China (NCAC)

Question 1. 2: Arethe Model Provisions available in (one of) the official languages of
your country?

Response:

- Yes. The Model Provisions are available in Chinese.




page 2
China

Quedtion I. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or asthetermis unclerstood in your country, receive specific legal protection as
intellectual property in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes X |
No |

(i) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

If yes:

Response:

- The Full title is “Regulations on the Protection of Works of Folklore of China (Draft Soliciting
Opinion) (January 3 1997).” The Regulations have 24 articles in all, and has not come into
force. NCAC should be responsible for administering the Regulations.

" The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’ sintellectual property laws. 1t
may be provided for by sui generis (of its own kind) legislation, or as part of alaw dealing with national
cultural heritage, for example. The questionnaireis, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. Itisalso not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore asintellectual property.
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(i) Aretherelevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes X |
No |

Il. Application of the Principal Provisions of the Model Provisions

(8 Basic principles taken into account for the elaboration of the Model Provisions

Quedtion Il. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

There are three principles underlying the protection of folklore in our national regulations:

- for the purpose of developing and protecting the creation and dissemination of the folklore of
Ching;

- for the purpose of preventing the illicit exploitation and other prejudicial actions described;

- for necessity of maintaining a proper balance between protection against abuses of folklore and
encouragement of further development and dissemination of folklore.

Question I1. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are till viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- We think the principles of the Model Provision are practicable, workable and still viable. We don't
have any additional principles that should be taken into account in the Model Provisions.
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(b) Protected expressions of folklore

Question 1. 4: Is aterm other than “expressions of folklore” used in your nationa laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

() What isthe term?
(i) What subject matter does it cover?
(iii) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?

Response:

(i) The term is “works of folklore.”

(i) According to the Regulations of Article 2, the subject matter refers to as “works of folklore”,
regardless of whether the works have been fixed in tangible form, cover the following literary,
artistic and scientific works where the author is unknown, but where there is every ground to
presume that he or sheis a national of China

(1) verbal expressions, such as folk tales, legends, folk poetry, common proverbs and the
librettos or scripts of ballad singers, etc.

(2) musical expressions, such as folk songs and national instrumental music, etc.;

(3) expressions by action, such as folk dance, folk operas, folk quyi (folk art forms

including ballad singing, story telling, comic dialogues, clapper talks, cross talks, etc.),

folk customs and rituals,

(4) tangible expressions, such as
a) production of folk art, especialy drawings, paintings, murals (frescos),
carvings, sculptures, pottery, mosaic, metalware, weavings and knittings,
embroidery, ornaments and decorations, costume ornaments and designs, moulds
of traditional arts and crafts and musical instruments

b) artistic forms of folk architecture.
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Question 1. 7: Arethere “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- No

Question 11.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- We don't have any additional information, comments or practical experiences on that.

(c) Acts against which expressions of folklore are protected

Question I1. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- We provide that two utilizations require authorization. One is any reproduction and

distribution of awork of folklore; another is any public performance and broadcast of awork of

folklore. Therights are granted exclusive rights.

- We provide that other acts don’t require authorization, but one must pay remuneration. Firstly,
broadcast of awork by wireless or cable means,; secondly, distribution of a published work of

that has been produced in the form of phonogram.
-The rights are exclusive rights.
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Question 1. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model

Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- When awork of folklore is utilized with gainful intent and outside its traditional or customary
context, the authorization is required.

Question I1. 13: Isthe protection afforded by your laws and regulations limited in time?

Response: Yes

_
v ]
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Quedtion 11. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and usersin your country?

Response:

- In the regulations, exceptions are regulated as following:

- Article 5 In the following cases, a work of folklore may be utilized without permission from,
but with payment of remuneration to, in accordance with Article 10, the copyright owner,
provided that the origin and the provider of the work utilized are clearly indicated in an
appropriate manner:

) broadcast of awork of folklore by wireless or cable means:

(i) distribution of a published work of folklore that has been produced in the form of
phonogram.

- Article 6 In the following cases, a work of folklore may be utilized without permission from,
and without payment of remuneration to the copyright owner, provided that the origin and the
provider if the work utilized are indicated in an appropriate manner:

() use of awork of folklore for teaching and academic purposes, provided that the use shall
not exceed the normal scope of teaching and academic activities;

(i) appropriate quotation from a work of folklore in one’s own work for purposes of
introduction to, or comments on, a work;

(i) borrowing of awork of folklore for creating an original work;

(iv)  the unavoidable inclusion of work of folklore in new items in newspapers, periodicals,
radio and television broadcasting;

(v) reproduction of awork of folklore in its collection by alibrary archive, art gallery of
similar institution, for the purposes of the display, or preservation of a copy, of the work;

(vi)  useof awork of folklore by the community which has created the work within the
traditional or customary context with commercial or non-commercial intent;

(vii)  copying drawing, photographing or video recording of awork of folklore located or on
display in an outdoor public place;

(viii) use of work of folklore specifically for the invalids with non-commercia intent

- Yes. We think that they are regarded as adequate from the view point of both the custodians of
folklore and users in our country.
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Question 11.17: Are expressions of folklore regarded in your country as:

Response:
0]

(i1)

(iii)

(iv)

The “property” of the country as a whole (as part of the national cultural
heritage)?

As the “property” of indigenous or other local communities within your
country?

As the “property” of individual artists whose works are based upon folkloric
traditions?

Neither (i), (ii) or (iii). Please provide further information.

L LI
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Question 11. 19: Does your law establish a “competent authority” and/or “supervisory
authority” asreferred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they

determined and to which purposes are the fees applied (for example, for
promotion of national culture)?

Response:

- We establish a competent authority and supervisory authority.

- The Ministry of Culture and the culture administration department of the local People's
Government are competent authority. Their main function is to give authorization, which
includes to receive applications for authorization of the utilization and to decide on the scope of
the utilization to be authorized.

- National Copyright Administration of Chinais the supervisory department for the protection of
works of works of folklore. Its main functions shall be to approve the tariffs payable for the
authorization of utilization of works of works of folklore and to supervise the distribution and
exploitation of the fees collected.

- Anyone who utilized a work of folklore shall pay afee to the competent cultural authority. The
fee shall be no less than 7% of the profit made from the utilization of a work of folklore, and shall
be used mainly for the following purposes. first, to support and assist the work of national
folklore organizations, folklore artists, folklore research institutions, folklore museums,

exhibition halls and archives, second, to subsidize the community creating and spreading folklore
to carry out meaningful activities on traditional folklore; third, to protect and disseminate
Chinese folklore works.
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(e) Sanctions, remedies and jurisdiction

Question 11. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

Anyone who violates the provisions of the Regulations, shall be subjected by the competent
cultural authority to such administrative sanctions as warning, imposition of afine, or
confiscation of unlawful income from the violation.

Question Il 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes |
No X |

Question 11. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in aforeign country?

Response: Yes |
No X |
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Question 11. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X |
No |

Question I1. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X |
No |

[End of response of Ching]



CUESTIONARIO SOBRE EXPERIENCIAS NACIONEES EN LA PROTECCION
JURIDICA DE LAS EXPRESIONES DEL FOLCLORE

RESPUESTA DE COLOMBIA
Informacion de contacto
Nombre: Fernando Zapata Lopez
Cargo: Director General
Oficina/Organizacion: Direccion Nacional de Derecho de Autor
Estado miembro: Colombia
Correoe: derautor@coll.telecom.com.co
Teléfono: (571) 3418177
Fax: (571) 2860813

l. Aplicacion del conjunto de Disposiciones Tipo
Pregunta I. 1 ¢ Qué ministerio(s), departamento(s), organismo(s) y oficina(s)

gubernamental(es) de su pais se ocupa(n) de las cuestiones relativas a la proteccion juridica de
las expresionedel folclore?

Respuesta:

- Direccién Nacional de Derecho de Autor

- Direccion de Asuntos Indigena#Ministerio del Interior
- Ministerio de Cultura

- Artesanias de Colombia

Pregunta I. 2 ¢ Disponen de las Disposiciones Tipo en (uno de) los idiomas oficiales de su
pais?

Respuesta:

Si

Pregunta I. 3:¢ Reciben las “expresiones del folclore”, ya sea como se definen en las
Disposiciones Tipo, 0 comge entienda ese término en su pais, una proteccion juridica
especifica como propiedad intelectuah su legislacién nacional (esté dicha legislacion
relacionada con la propiedad intelectual o no)?

Respuesta:

Si

No
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En caso negativo

i) Sirvaseindicar, si es posible, las razones por las que no se ha establecido este tipo
de proteccion.

Respuesta:

No conocemos las razones por las cuales el Gobierno Nacional o el Congreso de la k
no han implementado una proteccion legal a las expresiones del folclore, a pesar de exi
Ley General de Cultura (Ley 397 de 1997), una disposicion que loatigatoria est
proteccion. En efecto, el Articulo 13 de la citada norma establece:

"Articulo 13. Derechos de Grupos Etnicos. Los grupos étnicos asentados en ter
de riqueza arqueologica conservaran los derechos que efectivamente est
ejerciendo sobre el patrimonio arqueoldgico que sea parte de su identidad cultura
lo cual contaran con la asesoria de la asistencia técnica del Ministerio de Cultura.”

"Con el fin de proteger lenguas, tradiciones, usos y costumbres y sal@trEstalo
garantizard los derechos de autoria colectiva de los grupos étniapsyara lo:
procesos de etnoeducacion, y estimulara la difusion de su patrimonio a traves
medios de comunicacion."

ii) En relacion con las Disposiciones Tipo especificamente, sirvase indicar a
continuacion qué aspecto(s) de éstas ha(n) impedido su aplicacsnpais:
Si, este aspecto puede
haber impedido la aplicacion
de las Disposiciones Tipo

Respuesta

Los principios basicos en los que se basan las Disposiciones Tipo (véase el X
Preambulo)

El alcance de las “expresiones del folclore” protegidas moblgposiciones Tipo X
(Articulo 2)

Los actos contra los cuales estan protegidas las expresiones del folclore y las X
excepciones (Articulo8, 4, 6 y 6)

Las disposiciones que se ocupan de la autorizacion de los usos de las expresion| y
del folclore (Articulos9 y 10)

Las sanciones y los recursos previstos (Articdlgs3)

Las soluciones que ofrecen las Disposiciones Tipo para la proteccion de las X
expresiones del folclore de paises extranjeros (Articldds




pagina3
Colombia

iii) Sirvase indicar otra(s) razon(esdmla(s) cual(es) las Disposiciones Tipo no se ha(n)
aplicado en su pais.

Respuesta:

Existe un impedimento de caracter legal, en virtud del Articulo 187 Numeral 2 de la Le)
1982, que considera como de dominio publitas obras folcloricas y tradiciones de autt
desconocidos". El texto de esta norma es el siguiente:

"Articulo 187 Pertenecen al dominio publico: "

"1) Las obras cuyo periodo de proteccion esté agotado;"

"2) Las obras folcléricas y tradicionalege autores desconocidos;"

"3) Las obras cuyos autores hayan renunciado a sus derechos; y"

"4) Las obras extranjeras que no gocen de proteccion en la Republica.”
Por su parte, el Articulo 189 de la Ley 23 de 1982, establece:

"Articulo 189. El arte indjena, en toda sus manifestaciones, inclusive, danzas,
artesanias, dibujos vy esculturas, pertenece al patrimonio cultt

Il. Aplicacion de las disposiciones principales de las Disposiciones Tipo

Pregunta Il. 2 ¢ Tiene alguna observacion con respecto a los principios tenidos en cuenta en
la daboracion de las Disposiciones Tipo? ¢ Cree que los principios siguen siendo viables?

¢ Existen otros principios adicionales que deberian tomarse en cuenta en cualquier
modificacion de las Disposiciones Tipo?

Respuesta:

No se tiene comentarios al respe

Pregunta Il. 3 Sirvase faciliar informacién, observaciones o experiencias practicas nuevas
sobre los principios basicos tomados en consideracién para la elaboracion de las
Disposiciones Tipo.

Respuesta:

No se tienen comentarios al respe
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Pregunta Il. 6 ¢ Se utiliza en su pais normalmente un término distinto derésxones del

folclore” para describir el objeto al que se hace referencia en el Artiediblas
Disposiciones Tipo? En caso afirmativo:

i) ¢ Cual es ese término?
i) ¢ Cudl es el objeto que abarca?

Respuesta:

() "Obras folcloricas y tradicionales de autores desconocidos."
"Arte indigena”

(i) Leyde derecho de autor y dehexs conexos (Ley 23 de 1982).

Pregunta Il. 7 ¢ Existen “expresiones delclore” u otros ejemplos o formas de cultura y
conocimientos tradicionales que no queden protegidos por las Disposiciones Tipo, y que
considere que deberian estarlo?

Respuesta:

Consideramos que el alcance de la seccion 2 de las disposiciones tipo,aespaétes sc
las expresiones del folclore protegidas, abarca satisfactoriamente las diversas creac
ameritarian proteccion.

Pregunta 11.8 Sirvase facilitar informacién, hacer observaciones diexpsu experiencia
practica acerca del alcance de las expresiones del folclore protegidas.

Respuesta:

No se tienen comentarios al respe

Pregunta Il. 15 Teniendo en cuenta las expresiones del folclore que existen en su pais,
¢contra qué formas de explotacion, utilizacion y acciomesip ser necesario proteger las
expresiones del folclore? Proporcione ejemplos practicos.

Respuesta:

En este aspecto compartimos el alcance de la seccidon 3 del texto de las disposiciones tipo, en
cuanto a las utilizaciones sujetas a autorizacion, y de la secciom@igtab texto, en cuanto

las conductas que se debieran considerar ofensivas de los derechos sobre las expresiorjes del
folclore.
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Pregunta Il. 16 Facilite cualquier otra informacion o experiencia practica relacionadas con la
naturaleza de la protecciéon que se concede eXpeesiones del folclore en su pais.

Respuesta:

En Colombia, la proteccion del folclore y sus expresiones, en cuasto iategridad, y |
promocién y difusion de las mismas son objetivos de las politicas de preservac
patrimonio cultural de la nacién. Esta proteccidén corresponde a las autoridades encar
llevar a efecto tales politicas. De esta forma, eno@dilia, no se ha buscado brindar
proteccion por via de la propiedad intelectual.

Pregunta Il.17 En su pais, ¢ se considera que las expresiones del folclore son:

Respuesta:

i) “Propiedad” del pais en su conjunto (forman parte del patrimonio cultural X
nacional)?

i) “¢ Propiedad"de las comunidades indigenas u otras comunidades locales dg
pais?

i) ¢“Propiedad” de artistas individuales cuyas obras se basan en tradiciones
folcloricas?

iv) Ninguna de las tres. Proporcione informacién adicional.

Respuesta:

Si, en Colombia las expresiones del folclore son consideradas como parte del pa
cultural de la nacion (Articulo 189 de la Ley 23 de 1982).

Pregunta Il. 18:Facilite cualquier otra informacion o experiencia practica relacionada con la
autorizacion de utilizacion de expresiones del folclore en su pais.

Respuesta:

No se ienen comentarios al respecto.

Pregunta 11.23:¢ Existe algun ejemplo en su pais de expresiones del folclore que hayan
obtenid proteccion por medios indirectos tal como los derechos conexos?

Respuesta:

Si

No X
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Facilite informacién adicional y, si es posible, ejemplos practicos para ilustrar su respuesta.

Respuesta

No tenemos conocimiento de que en Colombia, existan casos en que los expresiones d¢
hayan recibido proteccion por via de los derechos conexos, o por cualquier otra via que
considerarse "indirecta".

Pregunta Il. 24:Proporcione cualquier otra informaci o experiencia practica relacionada
con otras formas de proteccion otorgada a las expresiones del folclore en su pais.

Respuesta:

No tenemos coentarios al respecto.

Pregunta I1.26¢ Considera que es necesario establecer un acuerdo internacional para la
proteccion de las expresiones @aktlore?

Respuesta:

Si X

No

Facilite informacion mas detallada acerca de su respuesta.

Respuesta:

Consideramos que una proteccion de caracter nacional no es suficiente para satis
adecuado nivel de proteccion de las expess del folclore, haciéndose necesaria la ado
de un instrumento de derecho internacional que les dé exigibilidad, principalmente en
paises en que se utiliza comercialmente las expresiones del folclore de otras naciones.

Pregunta Il. 27 En caso de respuesta afirmativa, ¢ opina que las Disposiciones Tipo podrian
ser un punto de partida adecuado para el desarrokse@cuerdo?

Respuesta:

Si

No
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Facilite informacion mas detallada acerca de su respuesta.

Respuesta:

Creemos que las disposiciones tipo OMIIESCO para la Proteccién de las Expresione
Folclore, son un adecuado marco de referencia airpdel cual puede establecerse
proteccion de estas expresiones en un eventual instrumento internacional.

No obstante, consideramos que dicha proteccion no debe brindarse en el marco del d¢
autor y los derechos conexos, sino en el marco dé&gimensui generisde proteccion, que bi
podria inspirarse en algunas instituciones propias de la legislacion autoral.

Pregunta Il. 28 ¢ Tiene alguna practica en relacion con los dos principales problemas que
impidieron la conclusién de un tratado internaciosal 984 (a saber, i) la falta de fuentes
adecuadas para identificar las expresiones del folclore que debian ser protegidas vy ii) la falta
de mecanismos viables para determinar las expresiones del folclore que se podian encontrar
no so6lo en un pais sino earios paises de una region)?

Respuesta:

i) La documentacion de las expresiones del folclgue serian objeto de proteccion, dek
constituir un sistema de informacion de uso universal, en el cual podrian seguirse los pa
de la documentacion mundial de las obras protegidas por el derecho de autor, a efe
gestion colectiva.

La labor de identificacion y documentacién de las expresiones del folclore en los pe
desarrollo deberia ameritar el apoyo de la cooperacién internacional a través de org
como la OMPIly la UNESCO.

i) Los casos en que una expresion de folcloregaiser comun a varios paises, o propi
comunidades étnicas que tienen asiento en el territorio de varios Estados, pueden ser €
como una dificultad si se considera que son los gobiernos quienes ejercen los derechos
expresiones del folore.

Por el contrario, si se considera que son los pueblos o comunidades étnicas los titular
derechos sobre las expresiones del folclore, y no los gobiernos, la dificultad planteada ¢
puesto que el reconocimiento y ejercicio de esogac®s en cabeza de tales comunidade
estaria condicionada a una determinada procedencia de uno y otro pais.

Pregunta Il. 29 Proporcione cualquier otra informacién o experiencia practica relativa a la
proteccion de las expresiones del folclore de paises extranjeros.

Respuesta:

No se tienen comentarios al respe
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lll.  Modificaciones o adaptacione®dias Disposiciones Tipo

Pregunta Ill. 1 Proponga modificaciones o adaptaciones que puedan hacer las Disposiciones
Tipo mas utiles como modelo para las legislaciones nacionales, regionales o internacionales.

Respuesta:

Consideramos que a efecto de brindar proteccién edpeesiones del folclore que se utilizan
en el entorno digital, es decir, que la red global de una informacion, el concepto de

reproduccion y el concepto de comunicacion al publico, contenidos en la Seccion 3 del tgxto de
las disposiciones tipo, deben s@tualizados de manera analoga a lo definido a traves del
Tratado OMPI sobre el Derecho de Autor y el Tratado OMPI sobre Interpretacion o Ejecycion
y Fonogramas.

[Fin de la respuesta de Colombp



CUESTIONARIO SOBRE EXPERIENCIAS NACIONALES EN LA PROTECCION
JURIDICA DE LAS EXPRESIONES DEL FOLCLORE

RESPUESTA DE COSTA RICA

Informacién de contacto

Nombre: Licda. Virginia Marin N.

Cargo: Directora a.i.
Oficina/Organizacion: Registro de la Propiedad Industrial
Estado miembro: Costa Rica

Correoe: vmarin2001@Yahoo.com
Teléfono: 506 234 1537

Fax: 506 231 1537

MEDIANTE EL TELEFAX DE FECHA 24 DE OCTUBRE DE 2001, LA OFICINA DE
REGISTRO DE PROPIEDAD INDUSTRIAL DE COSTA RICA ENTREGO LA
INFORMACION SIGUIENTE EN REPUESTA AL CUESTIONARIO:

El cuestionario relativo a las expresiones nacionales en la prétejuridica de las
expresiones del folclore, no es posible contestarlo, ya que Costa Rica no cuenta en este
momento con legislacion especifica para la proteccidon de este tipo de derechos, ni se ha
determinado a qué institucion gubernamental le correspogalizar su registro; creo que en
la parte de Propiedad Industrial, es poco probable su proteccion, pero hay que realizar un
analisis exhaustivo para darle posible solucion a estos temas, mediante una legislacién
suigeneris especializada en estas nrés, ya que resulta de gran importancia tanto a nivel
nacional como internacional el resguardo de estas expresiones del folklore.

En Costa Rica el tema no ha sido desarrollado ni ha sido foco de interés en los distintos
grupos especializados en materiaRtepiedad Intelectual, y mucho menos en el ambito
legislativo. Todo esto a pesar de que el desarrollo econémico, politico y social que ha sufrido
nuestro pais en los ultimos afios ha provocado la pérdida gradual de nuestra nacionalidad
folklorica, asi como la enajenacidn de los conocimientos tradicionales pertenecientes a los
grupos indigenas.

Al respecto, varios aspectos deben ser considerados. Por un lado, existen posiciones
encontradas por parte de los expertos en la materia respecto a la formukacida d
definicion universal del folklore; sobre si conviene o no la proteccion a nivel internacional
y/o debe ser cada pais el que dicte las normas nacionales que el asunto requiere. Por otro
lado, no existe alin una posicion oficial por parte de la ONdRdual detiene el proceso de
adopcion de leyes al respecto o la inclusién de variantes a las ya existentes figuras que se
protegen bajo la propiedad intelectual.
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La discusion sobre la proteccion de las expresiones del folklore tiene como objetivo lo
siguiente:

1. El mantenimiento y fortalecimiento de dichas expresiones dentro de su grupo
originario como un fin al que deben aspirar todos los ciudadanos.

2.  Elreconocimiento econémico y principalmente moral para aquellos creadores y
enalgunos casos, portadores de estas expresiones, es decir, el pueblo.

Costa Rica no puede mostrar una actitud de indiferencia ante lo anterior. Aun cuando
en nuestro pais los casos de pérdida de la identidad cultural y de las manifestaciones
folkldricas traducidas en objetos, danzas, artesania y/o muasica, entre otras, no son tan
extremos como en el resto de Centroamerica, el punto medular radica precisamente en crear
instrumentos legales y el ambiente propicio para una mesa de discusion sobre tan importante
tema antes de que el dafio se evidencie y se agrave.

Debe ser prioridad en la elaboracién de las politicas sociales y culturales del pais el
desarrollo de una campafia de educacion y concienciacion sobre el folklore en cada una de las
comunidades.

Solamentale esta forma cada uno de los miembros de la comunidad podré identificar
cudles expresiones forman parte de su folklore, el significado de éstas y su funcién.

Proteger las expresiones del folklore no significa bajo ningin punto de vista
conservarlas fuerdel alcance de su propia comunidad ni del esto del pais. Proteger las
eexpresiones del folklore significa que estas no deben ser presa facil de usos indebidos e
inescrupulosos, ni de apropiacidn por otras personas. Proteger las expresiones del folklore
significa respetarlas y respetar al grupo social que las cred y al cual pertenecen.

El sistema de propiedad intelectual vigente, ain cuando sus normas no se refieren
precisamente a las expresiones del folklore ni de los conocimiento indigenas, contiene
pa@metros generales que se deben utilizar.

Para ello se hace necesaria la creacion de un tratado internacional en el cual se definan
los rasgos basicos que definen al folklore, y la caracterizacion de las distintas figuras que lo
componen. De este modo, @adno de los paises podra modificar sus leyes internas sobre
derechos de autor para que estas incluyan a las obras folkloricas.

Analizada la situacién costarricense pareciera que la salvaguarda del folklore se puede
llevar a cabo mediante la reglamentac#nivel registral de un procedimiento de inscripcion
de dichas obra. Se debe crear algun tipo de instancia privada o publica dedicada a recolectar
estas expresiones, documentarlas, inscribirlas y actuar como representante legal de las
comunidades.

Las municipalidades constituyen una opcién para llevar a cabo tal labor puesto que éstas
cuentan con personeria juridica estatal y su jurisdiccion abarca el territorio de su propio
cantdn. De esta manera, ellas podran actuar en beneficio de sus pobladolas y de
creaciones folkléricas de éstos. Precisamente uno de sus objetivos consiste en promover y
administrar los intereses, y de coadyuvar en el desarrollo integral de su cantén.
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Una de las soluciones propuestas en esta investigacion consiste en la adeaaidn
departamento de proteccion del folklore y de los conocimientos indigenas, en cada una de las
municipalidades. Este departamento estara integrado por personas conocedores del tema
quienes se encargaran de recopilar, investigar, archivar, documemsaribir las obras
folkléricas.

A nivel registral, la municipalidad actuara como representante de la comunidad para
efectos de inscripcion. Sin embargo, los derechos de autor perteneceran Unica y
exclusivamente a la comunidad. La municipalidad cagte&ecursos econdmicos derivados
de los derechos patrimoniales y los utilizara en campafas de prevencion, promocién y
proteccion de las expresiones folkloricas de su comunidad.

Debe subrayarse que si bien los conocimientos indigenas deben ser protegidas b
figura de las patentes, y no de los derechos de autor, todos los pasos y politicas sefialados
anteriormente deben implementarse de igual forma en estos casos, pero utilizando dicha
figura.

Otra forma de organizacion comunal que puede idearse paegsakdar el folklore y
los conocimientos tradicionales indigenas lo constituyen las asociaciones para el desarrollo de
las comunidades, amparadas legalmente bajo la Ley No. 3859 de 7 de abril de 1967. Estas
llevaran a cabo exactamente las mismas funa@ue se detallaron para las municipalidades,
y funcionara una por cada cantén del pais.

Estas asociaciones presentan la ventaja de que deben ajustar sus politicas y actuaciones
a la fiscalizacion de la Direccion Nacional de Desarrollo de la Comunidadcaacomo
DINADECO. Esta institucion velara por el establecimiento de bases para el planeamiento,
programacion, ejecucion, supervision y ejecucion de proyectos relacionados con el folklore y
los conocimientos tradicionales indigenas.

Ademas, éstas confan con una parte del presupuesto ordinario de la Republica, el cual
se gira al Consejo Nacional de Desarrollo de la Comunidad. Este Consejo contaria de esta
forma con un fondo para financiar y facilitar el desarrollo de proyectos que le presenten las
mismas asociaciones, de acuerdo a la reglamentacién que se promueva.

Cualquiera de las dos propuestas anteriores constituyen una solucion para solventar la
falta de proteccion con que cuenta el folklore y los conocimientos tradicionales indigenas.
Debe apurdrse que la figura de organizacion que se desee crear debe encontrarse subordinada
al cumplimiento exclusivo de sus fines, esto es de la tutela real y efectiva de las obras
folkloricas y de los conocimientos tradicionales indigenas.

Asi las cosas, no hayuda alguna de que el folklore y los conocimientos tradicionales
indigenas, como resultado del ingenio humano, constituyen propiedad intelectual de sus
creadores. No hay duda alguna de que tanto el folklore como los conocimientos tradicionales
indigenas s objeto de apropiacion de personas ajenas a la comunidad creadora, que las
reproducen, venden e inscriben como propiedad intelectual propia. No hay duda alguna de
gue es urgente modificar los sistemas de propiedad intelectual vigentes con el fin g@lnclu
folklore y los conocimientos tradicionales indigenas.
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La creacién de una figursui generigde proteccion dentro de la propiedad intelectual
significa elaborar politicas, modificaciones 0 adaptaciones dentro de ésta que mencionen
especificamente abfklore y a los conocimientos indigenas. Una figawgeneris
constituye una forma de proteccion especial con respecto a la ya existente, pero no
necesariamente diferente.

No se puede olvidar que en el caso del folklore y de los conocimientos indigénas,
interés primordial de sus creadores no radica en la obtencién de algun beneficio econémico de
ellos, sino en el reconocimiento de sus creaciones como parte de su comunidad, de su cultura,
de su identidad. Por ello no se puede ni se debe omitir egéet@sen la elaboracion de
politicas legales de defensa.

Los pueblos tradicionales e indigenas tienen el derecho colectivo de mantener estas
expresiones bajo su control. Solo ellos conocen el significado de las mismas y la funcién que
desempefan en sugiais. Brindando la proteccion que ofrece la propiedad intelectual se
podré evitar la comercializacion de estas expresiones y la tergiversacion de las mismas.

En este sentido, debe tenerse en cuenta que los derechos de propiedad intelectual si bien
son unduncioén politica y econdémica de los Estados, también consisten en una funcion
individual por ponerlos en practica. Esto es, los Estados se encuentran en la obligacién de
establecer los mecanismos necesarios para proteger estos derechos, pero ellstsoigecon
un marco legal. Son los interesados en recibir dicha proteccion quienes deben encontrarse en
la posicion de entender cuéles son esos derechos que los amparan, cuales son las situaciones
de infraccion y como reaccionar ante ello. Para ello, lacadidn, la prevencion y difusion
son bésicas.

El tema aun no se ha terminado. La discusion es amplia y dificil. La solucion debe
buscarse a través de la participacion conjunta de representantes de las comunidades, de
especialistas con las areas de laiSlogia, la Antropologia y el Derecho, entre otros, y por
supuesto del sector politico del pais para que éstos, especialmente los diputados, dirijan su
atencion a esta problematica.

La promocion de la diversidad cultural es esencial para preservar ladigtoerencia
de las naciones. Esto debe ser considerado como un derecho social fundamental y un erario
de la humanidad.

Mas, sin una efectiva regulacion nacional, como primera instancia, la consecucién de
estos objetivos no podria ser posible. Debsatiaxilisponibilidad de factores tanto
intelectuales como econdmicos y sociales para llevar a cabo esta labor. Los paises no pueden
cerrar sus 0jos a esto, y ciertamente Costa Rica tampoco.

[Fin de la respuesta de Costa Rica]



QUESTIONNAIRE RELATIF A L’EXPERIENCE ACQUISE AU NIVEAU NATIONAL
EN CE QUI CONCERNE LA PROTECTION JURIDIQUE DES EXPRESSIONS DU
FOLKLORE

REPONSE DE LA COTE D’'IVOIRE

Coordonnées

Nom : Y ao Norbert ETRANNY

Qualité : directeur

Officelorganisation: Centre nationa des arts et de la culture
Etat membre : Cote d Ivoire

Mél :

Td. : (225) 202152 48/ 078196 79

Tlcp. : (225) 202152 49

l. Application des dispositions types dans leur ensemble

Question I. 1 : Quel(s) ministere(s), département(s), organisme(s) et office(s) sont chargés des
guestions relatives a la protection juridique des expressions du folklore dans votre pays?

Réponse :

Ministére de la culture

Question |. 2: Lesdispositions types sont elles disponibles dans la (une des) langue(s)
officielle(s) de votre pays?

Réponse :

Non
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Question I. 3: Les “expressions du folklore”, soit telles qu’ elles sont décrites dans les
dispositions types, soit telles qu’ on les entend dans votre pays, bénéficient-elles d’ une
protection juridique spécifique au titre de la propriété intellectuelle” aux termes de votre
|égislation ou réglementation nationale (que les dispositions Iégidatives ou réglementaires en
guestion se rapportent ou non a la propriété intellectuelle)?

Réponse : Qui I
Non X I

Dans la négative,

1) Veuillez indiquer, s possible, les raisons pour lesgquelles cette protection n’a
pas été établie.

Réponse :

- Lelégidateur ivoirien n’a pas encore pris de dispositions |égal es spécifiques de protection des
expressions du folklore.

- Laloi actuelle sur les droits d’ auteur et les droits voisins cite néanmoins les «oauvres du
folklore» au chapitre des cauvres protégeées (Article 6, 12°). Par ailleurs, I’ Article 7 prévoit la
protection des «oauvres inspirées du folklore» comme des oauvres originales.

- Enfin, I’ Article 8 donne des définitions et confie |’ exploitation du folklore a la société d' auteurs.
Une protection plus détaillée est en projet et pourrait s'inspirer de laloi-type suggérée dans ce
document.

" Le questionnaire porte sur I’ expérience acquise au niveau national concernant |a protection juridique des
expressions du folklore en tant qu’ objets de propriété intellectuelle. 11 est donc question d' une protection
juridigue spécifique de I’ ordre de la propriété intellectuelle pour les expressions du folklore. Cette protection
peut, mais ne doit pas nécessairement, étre inscrite dans lalégislation nationale relative ala propriété
intellectuelle. Elle peut découler d'une Iégislation sui generis (particuliére) ou des dispositions d’ uneloi relative
au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la protection indirecte des
expressions du folklore pouvant dériver de lalégislation sur le droit d’ auteur et les droits connexes ou des lois de
propriétéindustrielle. 1l ne serapporte pasnon plusal’identification, alapréservation, alapromotion et ala
diffusion du folklore, sauf dans la mesure ou ces él éments peuvent présenter une importance pour la protection
juridique des expressions du folklore en tant qu’ objets de propriété intellectuelle.
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1. Application des principaux aspects des dispositions types

Question I1. 6 : Existe-t-il dans la législation ou la réglementation de votre pays un autre
terme que les “expressions du folklore” pour désigner |’ objet des dispositions types visé a
I’ article 2?

Dans I'affirmative: i) Quel est ce terme?
ii) Quel objet désigne-t-il?

Réponse : Non

Question I1. 16 : Veuillez faire part de toute autre observation ou donnée d’ expérience
concernant la nature de la protection accordée aux expressions du folklore dans votre pays.

Réponse :

Voir question |.2.

Question 11.17 : Les expressions du folklore sont-elles considérées dans votre pays comme
étant :

Réponse:

i) la“propriété€’ du pays dans son ensemble (en tant que partie du patrimoine

culturel national)? ZI

i) la“propriété’ de communautés autochtones ou locales vivant dans votre pays?

iii) la“propriét€’ des différents artistes dont les cauvres sont fondées sur les
traditions folkloriques?

iv) autre. Veuillez préciser.

Question I1. 23 : Existe-t-il des cas ou des expressions du folklore ont bénéficié dans votre
pays d une protection indirecte, par exemple au titre des droits voisins?

Réponse: Oui :I

Non [ X ]
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Question I1. 26 : Pensezvous qu’ un arrangement international sur la protection des
expressions du folklore soit nécessaire?

Réponse : Oui
]

Non

Question I1. 27 : Dans |’ affirmative, pensezvous que les dispositions types pourraient
constituer un bon point de départ pour |’ élaboration d'un tel arrangement?

Réponse : Oui

Non

Uk

Veuillez préciser votre réponse.

- Parce que, bien gque préoccupés par la prise en compte d’ une protection au niveau international
les pays intéressés ne sont pas organises pour disposer ou mettre au point un instrument tenant
compte du plus grand nombre possible de leurs préoccupations communes.
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Information complémentaire mise a disposition par le pays

La protection Iégale des expressions du folklore ne fait pas I’ objet de dispositions spécifiques
en Céte d'Ivoire. Toutefois, laloi générale de protection du droit d’ auteur et des droits
voisins pose le principe de |la protection des «cauvres du folklore».

En effet, traitant des cauvres protégées, le chapitre premier dispose en son article 6: «La
protection des droits des auteurs S exerce sur toutes cauvres originales, quels gu’ en soient le
genre, lavaleur, la destination, le mode ou la forme d expression, notamment : ......... ;120
«Les oauvres du folklore» ».

A I'article 7, «sont protégées comme des cauvres originaes, sans préjudice des droits de
I’auteur de I’ cauvre originale : ......; 3° «Les oauvres inspirées du folklore» ».

Apres avoir préciseé que «le folklore appartient a un titre originaire au patrimoine national
...», I"article 8 donne les définitions du folklore, de I’ cauvre inspirée du folklore, et décrit les
conditions d’ exploitation du folklore.

La Cote d'Ivoire est cependant soucieuse d’ une protection plus large et plus compl éte tant au
niveau national qu’au plan international. C’est pourquoi €lle milite pour les theses défendues
par I’ Afrique lors des consultations régional es consacrees au sujet.

L es conclusions de ces consultations sont attendues comme hypothése de travail au débat
futur qu’ elle ouvrira sur une protection juridique plus large des expressions du folklore et les
savoirs traditionnels.

Y ao Norbert Etranny

Directeur du Centre national des arts et de la culture

Ex Directeur général du Bureau ivoirien du droit d' auteur
Ex Directeur généra de la culture

[Fin de laréponse de la Cote d' Ivoire]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF THE REPUBLIC OF CROATIA

Contact Details

Name: Mr. Sc. Nikola Kopci¢

Title: Director General

Office/Organization: State Intellectual Property Office
of the Republic of Croatia

Member State: Croatia

Email: ipo.croatia@patent.tel.hr

Telephone: (3851) 6106 100

Facsimile: (3851)6112017

L Application of the Model Provisions as a Whole

Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Ministry of Culture.
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Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- No.

Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes X

No

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- Law on the Protection and Preservation of Cultural Goods.

II: Types of cultural goods.
3. Non-material cultural goods.

- Article 9: A non-material cultural good comprises various forms and phenomena of spiritual
creativity transmitted traditionally or in another way, especially;

- folklore creativity, in the field of music, dance, tradition, games, rituals, customs, and
other traditional national values.

- This law came into force in 1999 number (01-081-99-1280/2).

- The Ministry of Culture is responsible for administering this Law, keeping the register of the
cultural goods, and performing other activities.

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes

No X
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(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not
followed in your national laws and regulations:

This aspect of the
Model Provisions
has not been followed
in our national laws

and regulations
Response:
The basic principles underlying the Model Provisions (see the Preamble) X
The scope of “expressions of folklore” protected by the Model Provisions
(section 2) X
The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6) X
The provisions dealing with authorization of utilizations of expressions X
of folklore (sections 9 and 10)
The sanctions and remedies provided for (sections 7 and 8) X
The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14) X

If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- Because the Model Provisions don’t offer any specific definition of the notion of “folklore.”

- The legal “terms” are not specified.
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(i1) In relation specifically to the Model Provisions, please indicate below which
aspect(s) of the Model Provisions may have prevented their implementation in
your country:

Yes, this aspect may have

prevented implementation
of the Model Provisions

Response:

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2) X

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

If you have marked any of the boxes, please provide further information.

Response:

- “Expressions of folklore,” as it is adopted in the Model Provisions, does not speak of the
“cultural heritage,” of the nation. It is rather focused on “artistic heritage,” which is too
restrictive.
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(ii1) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- The legal terms are not specified, like for example “characteristic elements” of expressions of
folklore or “what belongs to the folklore of a community”?

11. Application of the Principal Provisions of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- The Model Provisions should be more specific about their purpose.

- I think that the principles are still viable.
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(b) Protected expressions of folklore

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(i1)) What subject matter does it cover?

Response:

(1) Creations of folklore, traditional customs.

(11) The protection and preservation of cultural goods.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- In my opinion, there exist also practical traditions in a country which are not of “artistic
heritage” and therefore should be protected. For example, scientific views in fields as medicine,
physics, molecular-biology, etc.
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(c) Acts against which expressions of folklore are protected

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- They should be protected against improper and illicit use and distortion. For example: folk
dances and games belonging to a certain region.

Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- There is no effective way of protecting it. (In our laws the term “expressions of folklore™ is not
even defined).

(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural

heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(111)  As the “property” of individual artists whose works are based upon folkloric X
traditions?
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(iv) Neither (i), (i1) or (iii). Please provide further information.

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- The “Copyright Law” speaks of “works” originated from “expressions of folklore.”

(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No
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Please provide further information on your answer.

Response:

- An international agreement could define important principles for the protection of “expressions
of folklore.”

- Furthermore, an international institute could be founded where its Member States would have
the possibility of asking certain questions concerning the protection of “expressions of folklore.’

b

Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Please provide further information on your answer.

Response:

- The Model Provisions have already worked out some basic principles concerning the protection
of “expressions of folklore.”
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Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (i1) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- An international institute could be constituted which would consist of many members and
appropriate specialists who could be authorized to do research-work for the identification of the
sources and at the same time they would be competent to answer questions concerning
expressions of folklore.

1L Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that

could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- In my opinion, it would be useful to determine more precisely what kind of protection could be
effective concerning “expressions of folklore.”

- Is the intellectual-property-type protection sufficient when one is considering the purpose of the
Model Provisions?

- Maybe the term “artistic heritage” is too restrictive. But the Preamble speaks clearly of the
“cultural heritage of the nation.”

- I suggest therefore to extend the protection of “expressions of folklore” to other forms of
cultural heritage, like for example scientific views or practical traditions.

[End of response of the Republic of Croatia]
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PROTECTION OF EXPRESSIONS OF FOLKLORE

Contact Details

Name:
Title:

Office/Organization:

Member State:
Email:
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Name:
Title:

Office/Organization:

Member State:
Email:
Telephone:
Facsimile:

RESPONSE OF THE CZECH REPUBLIC

Michal Benes

Secretary of Cultural Affairs of UNESCO
Ministry of Culture

Czech Republic

benesm@mkcr.cz

+ 420 2 57085299

+420 2 24310668

Hana Masopustova

Head of Copyright Section
Ministry of Culture

Czech Republic
masopush@mker.cz

+ 420 2 57085355

+ 420 2 24324586

L Application of the Model Provisions as a Whole

Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of

folklore?

Response:

- Ministry of Culture.

- The Folk Culture Institute in Straznice
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Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?”’

Response:

-Yes

Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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(i) Are the relevant laws and regulations based, at least to some degree, upon the Model

Provisions?

Response:

public domain.

- In the Czech Republic expressions of folklore are generally considered to belong to the

(i1) In relation specifically to the Model Provisions, please indicate below which

aspect(s) of the Model Provisions may have prevented their implementation in

your country:

Yes, this aspect may have
prevented implementation
of the Model Provisions

Response:

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

partly

Yes

No

Yes

Yes

Yes

Yes
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If you have marked any of the boxes, please provide further information.

Response:

- The above mentioned aspects of the Model Provisions may have prevented implementation of
the Model Provisions as expressions of folklore are public domain.

(ii1) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- There is no other reason besides that one mentioned above.

Application of the Principal Provisions of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- We have no comments on the principles of the Model Provisions as the Czech Republic is the
country in which expressions of folklore are considered to belong to the public domain.

- We believe that expressions of folklore may be protected by indirect protection, e.g. by
industrial property laws.
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Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If
yes:

(i) What is the term?
(1)) What subject matter does it cover?

Response:

- The term “creations of traditional folk culture” is used in the Law No. 121/2000 Coll. on
Copyright, Rights Related to Copyright and on the Amendment of Certain Laws (Copyright
Act). It covers works with the meaning of copyright only.

- In the document on Cultural Policy in the Czech Republic the used term is “traditional folk
culture” as a part of cultural heritage. It covers all phenomena of traditional folk culture
including traditional folk crafts.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- Generally speaking yes, e.g. architectural forms, traditional knowledge etc.

Question II.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

of origin of very specific regional pastry.

- A short time ago the Industrial Property Office has provided for the protection of the appellation
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Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- According to Article 3 of the Czech Copyright Law creations of traditional folk culture may be
used only in a manner which does not depreciate their value.

Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- Expressions of folklore may be protected by related rights according to the Copyright Law.

- In the Czech Republic the protection under industrial property right, Culture Heritage
Conservation Act and the Law No. 122/2000 Coll. on the Protection of Collections of Museum

Nature is also available.

(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural Yes

heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(i11)  As the “property” of individual artists whose works are based upon folkloric
traditions?
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(iv) Neither (i), (i1) or (iii). Please provide further information.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- Utilization of expressions of folklore is not in the Czech Republic subject to the authorization
except for the authorization according to the industrial property laws.

(f) Relation to other forms of protection

Question II. 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- A person who acts, sings, recites, presents or otherwise performs work including creations of
traditional folk culture shall be protected by the neighboring rights of performers, producers of
phonograms, producers of audiovisual fixations and broadcasters.
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Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes 0

No ?

Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- We have no practical proposals. We suppose that Member States need to discuss both main
problems indicated above.
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Question II. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- We have no experiences regarding the protection of expressions of folklore of foreign countries
and we have no other comments.

[End of Response of Czech Republic]



CUESTIONARIO SOBRE KPERIENCIAS NACIONALES EN LA PROTECCION
JURIDICA DE LAS EXPRESIONES DEL FOLCLORE

RESPUESTA DE ECUADOR

Informacion de contacto

Nombre: Nelson Velasco Izquierdo

Cargo: Presidente

Oficina/Organizacion: Instituto Ecuatoriano de la Propiedad Intelectul& Pl
Estado miembro: Ecuador

Correoe: velasco.pre.iepi@net.eciepi@interactivenet.ec
Teléfono: (593 2) 2508 023 / 2508 000

Fax: (593 2) 2508 027

l. Aplicacion del conjunto de Disposiciones Tipo

Pregunta I. 2 ¢ Disponen de las Disposiciones Tipo en (uno de) los idiomas oficiales de su
pais?

Respuesta:

Si.

Pregunta I. 3:¢ Recibenas “expresiones del folclore”, ya sea como se definen en las
Disposiciones Tipo, 0 como se entienda ese término en su pais, una proteccioén juridica
especifica como propiedad intelectuah su legislacion nacional (esté dicha legislacion
relacionada cota propiedad intelectual o no)?

Respuesta:

Si X

No
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En caso afirmativo:

i) Sirvase facilitar informacién sobre la legislacion pertinente, por ejemplo los

nombres completos, los articulos o parrafos pertinentes, las fechas de entrada en vigor
y el nombre y las sefas del ministerio, departamento, organismo u oficina encargada
de la administracion de la(s) ley(es) de que se tr&fevase enviar a la Secretaria de

la OMPI copias de dicha(s) leyes.

Respuesta:

El Art. 9 de la ley de propiedad intelectual ecuatoriastalelece que: “Las creaciones o
adaptaciones, esto es, basadas en la tradicion, expresada en un grupo de individuos quejreflejan
las expresiones de la comunidad, su identidad, sus valores transmitidos oralmente, por i
0 por otros medios, ya seaeutilicen lenguaje literario, musica, juegos, mitologia, rituales,
costumbres, artesanias, arquitectura u otras artes, deberan respetar los derechos de las
comunidades de conformidad a la Convencion que previene la exportacion, importacion,
transferenciae la propiedad cultural y a los instrumentos acordados bajo los auspicios de|
OMPI para la proteccién de la expresiones en contra de su explotacion ilicita”.

a

* Esta es disposicion, que consta en el inciso final del Art. 9 del cuerpo de leyes antes
citado, es la Unica norma relacionada con las expresiones del folklore.

i) ¢, Se basa la legislam pertinente, al menos en cierta medida, en las Disposiciones
Tipo?

Respuesta:

Si X

No

Il. Aplicacion de las disposiciones principales de las Disposiciones Tipo

Pregunta Il. 1 ¢ En qué principios se basa la proteccién del folclore en su legislacion
nacional?

Respuesta:

No existe una proteccién juridicispecifica para la expresion del folklore.
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Pregunta Il. 2 ¢ Tiene alguna observacién con respecto a los principios tenidos en cuenta en
la elaboracion de las Disposiciones Tipo? ¢ Cree que los principios siguen siendo viables?
¢ Existen otros principios adicionales glgberian tomarse en cuenta en cualquier
modificacion de las Disposiciones Tipo?

Respuesta:

Los principios que se han tenido en cuenta en la elaboracion de las disposiciones tipo, ung vez
gue sean actualizadesnforme al desarrollo tecnoldgico, siguen siendo viables.

Pregunta Il. 4 ¢ Se utiliza un término distinto de “expresiones del folclore” en su legislacion
nacional para describir el objeto a que se hace referenciefeti@uilo 2 de las Disposiciones
Tipo? En caso afirmativo

i) ¢ Cudl es ese término?

i) ¢, Cudl es el objeto que abarca?

i) ¢, Por qué fue elegido ese término?

iv) ¢, Qué objeto abarcaria el término “expresiones del folclore” en su pais?

Respuesta:

El Art. 7 de la ley de propiedad intelectual ecuatoriana, utiliza el término expresiones del fi
definiéndolas de la manera siguiente: “Producciones de elementos caractedistigasimonio
cultural tradicional, constituidas por el conjunto de obras literarias y artisticas, creadas en ¢
territorio nacional, por autores no conocidos o que no se identifiquen, que se presuman n:
del pais, de sus comunidades étnicas ya®simitan de generacion en generacion, de manerafque
reflejen las expectativas artisticas o literarias tradicionales de la comunidad.”

Pregunta Il. 15 Teniendo en cuenta las expresiones del folclore que existen en su pais,
¢contra qué formas de explotacion, utilizacion y acciones podria ser necesario proteger las
expresiones del folclore? Proporcione ejemplos practicos.

Respuesta:

Las expresiones del folklore deberian protegerse contra todas las formas de explotaciérino
autorizadas por las etnias o comunidades locales, tales como reproduccion, comunicaci
publica, transformaci®u otras modalidades de explotacidn de tales expresiones.
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Pregunta 11.23:¢ Existe algin ejemplo en su pais de expresiones del folclore que hayan
obtenido proteccidon por medios indirectos tal como los derechos conexos?

Respuesta:

Si

No X

Pregunta I1.26¢, Considera que es necesario establecer un acuéedioaoional para la
proteccion de las expresiones del folclore?

Respuesta:

Si X

No

Pregunta Il. 27 En caso de respuesta afirmativa, ¢ opina que las Disposiciones Tipo podrian
ser un punto de partida adecuado para el desarrollo de ese acuerdo?

Respesta:

Si X

No

Facilite informacion mas detallada acerca de su respuesta.

Respuesta:

Las disposiciones tipo, una vez que sean adecuadas a las nuevas realidades, pueden serel
referente adecuado para el Convenio Internacional.

[Fin de la respuesta de Ecuador]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF EGYPT

Contact Details

Name: Dr. Ahmed Aly Morsi

Title: Professor of Folk Traditions, Cairo University and Advisor
to the Minister of Culture

Office/Organization: Ministry of Culture

Member State: Egypt

Email: amd@access.com.eg

Telephone: (202) 337 49 32

Facsimile: (202) 337 49 32

l. Application of the Model Provisions as a Whole
Question I. 1 Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection oesgns of
folklore?

Response:

Ministry of Culture

Question I. 2 Are the Model Provisions available in (one of) the official languages of
your country?

Response:

No. Not available in Arabi




page2
Egypt

Question I. 3 Do “expressions of folklore”, either as described in the Model Provisions,
or as theterm is understood in your country, receive specific legal protection as
intellectual propertyin your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response Yes

No X

If yes:

(i) Pleaseprovide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering thedws and regulationsPlease provide the WIPO Secretariat

with copies of the laws and regulations.

Response:

Under preparation

(i) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of éslklore
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for bgui geneis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be providedriaicecases by copyright, related rights

or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expreswons of folklore as intellectual property.
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If no,

(i) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

The IP Law is still under discussion by legislators.

Il. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Progision

Question Il. 2 Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in thiigher
development of the Model Provisions?

Response:

Still viable.
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Question 1l. 3 Please provide any additional information, comments or practical

experiences on the basic principles taken into account for the elaboration of the Model
Provisions.

Response:

Folklore includes “ALL” aspects of the “collective living traditional culture” and is not only ar
important part of the living cultural heritage.

(b)_Protected expressions of folklore

Question 1. 4 Is a term other than “expressions of folklore” used in your national laws

or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions?If yes.

() Whatis the term?
(i)  What subject matter does it cover?
(i)  Why was that term selected?

(iv) What subject matter would the term “expressions of folklore” cover in your
country?

Response:

The law which is under discussion uses:

(1) Folklore

(i) It is not defined

(i)  Because of its international usage
(iv)  This term is not use

Question Il. 6 Is a term other than “expressions of folkloreSually used in your

country to describe the subject matter referred to in Section 2 of the Model Provisions? If
yes:

(i) Whatis the term?
(i)  What subject matter does it cover?

Response:

) The term in Arabic: AIMaathurat AtShaabeyah

(i) It covers all “Section 2” plus: traditional knowledge, the world outlook, beliefs and
customs.
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Question 1l. 7 Are there “expressions of folklore” or othexamples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

All aspects of living collective traditional culture.

Question 11.8 Please provide any additional information, comments or practical
experiences orhe scope of protected expressions of folklore.

Response:

Traditional culture in Egypt refers to “all” aspects of the culture that prevailed ypEgrior to
the 19" Century, i.e., prior to the modernization of Egypt by Mohammad Ali. Everything rel1§ed
to that period and still persisting, and all contemporary creations that follow the traditional lipe

are aspects of the traditional culture andwgld be protected.

(c) Acts against which expressions of folklore are protected

Question II. 15 Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and awis may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

Against illicit exploitation and other prejudicial actions, i.e.

1 Using folklore without mentioning its source.
2 Using folklore outside its natural context.

3. Changing its nature to gain benefits.

4 Destruction of productions of folk arts drcrafts.
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(d) Authorization of utilizations of expressions of folklore

Question 11.17 Are expressions of folklore regarded in your country as:

Regonse

() The “property” of the country as a whole (as part of the national cultural
heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(i)  As the “property” of individual artists whose works araded upon folkloric
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

Question II. 18 Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore wuy country.

Response:

Authorization should be through the Ministry of Culture.

(e) Sanctions, remedies and jurisdiction

(f) Relation to other forms of protection

Question 11 23 Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as unelated rights?

Response Yes

No X
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(9) Protection of expressions of folklore of foreign countries

Question II. 26 Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response  Yes X

No

Question II. 27 If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response  Yes X

No

Question II. 28 What practical proposals do you have regarding the twimmablems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questiorxpifessions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

0] Encouraging the establishment of folklore archives everywhere.
(i) Academic convetions.

[End of response of Egypt]




QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF ETHIOPIA
Contact Details
Name: Getachew Mengistie
Title: Head
Office/Organization: Patent Technology Transfer and
Development Department
Ethiopian Science and Technology Commission
Member State: Ethiopia
Email: patent@telecom.net.et
Telephone: (251) 1 155390
Facsimile: (251) 1 518 829

L Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

-Ministry of Information and Culture.




page 2
Ethiopia

Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property” in your national laws or regulations

If no,

(i) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- The reason relates to lack of awareness on the need for protection of intellectual property in
general, and expressions of folklore in particular.

- It has been neglected for so long. It is very recently that laws are being developed to protect
various elements of intellectual property.

- There is ongoing development of a draft model copyright law that will also help to protect
expressions of folklore.

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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1I. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

-Since the model law is not yet familiar to us and the attempt to develop a legislation that will help to
protect expressions of folklore is in the process, we do not have comment on the above question.

(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No

Please provide further information on your answer.

Response:

- A binding international agreement will enable to secure protection of expressions of folklore
and ensure sharing of benefits.




page 4
Ethiopia

Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

]

No Ll

Please provide further information on your answer.

Response:

- Since we are not adequately familiar with the model law it is very difficult to respond to the
above question.

[End of response of Ethiopia]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF THE GAMBIA
Contact Details
Name: Ms. Fola H. Allen
Title: Registrar General
Office/Organization: Department of State for Justice
Member State: The Gambia
Telephone: (220) 222468 /229541
Facsimile: (220) 225352

L Application of the Model Provisions as a Whole

For all Member States

Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Department of State for Justice
- Department of State for Tourism and Culture

- National Council for Arts and Culture
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Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- English is our official language.

- Yes, they are available in English.

Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- Not applicable.

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes

No X

Response:

- Not applicable
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(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- Not applicable.

If no,

(i) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- National Council for Arts and Culture is the institution mandated to make rules under the
National Council for Arts and Culture Act 1989. It is a young institution and needs to develop
its capacity to implement international treaties and resolutions in the field of arts and culture.

- The Model Provisions came into being before this institution was established.

(i1) In relation specifically to the Model Provisions, please indicate below which

aspect(s) of the Model Provisions may have prevented their implementation in
your country:

Response:

- Not applicable.
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(111) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- There is lack of awareness and serious national clamour for folklore protection by interest
groups.

11. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- Not applicable.

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- The principles should specifically take digital use and digital dissemination of folklore into
account as a more urgent reason for providing international protection of expressions of folklore.

- I think the principles are still viable.
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Question II. 3: Please provide any additional information, comments or practical
experiences on the basic principles taken into account for the elaboration of the Model
Provisions.

Response:

- None

(b)_Protected expressions of folklore

Question II. 4: Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model

Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1)) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?

Response:

-Not applicable.
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Question II. 5: In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Please provide further information and, if possible, examples. How are
expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response:

- There are folklore inventories and archives at the National Council for Arts and Culture.

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If
yes:

(1) What is the term?
(1)) What subject matter does it cover?

Reponse:

- No

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:
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Question II.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

-None

(c) Acts against which expressions of folklore are protected

Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- Not applicable

Question II. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Not applicable
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Question II. 11: Based upon your experiences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practical experiences with implementing the relevant provisions in your
laws and regulations that would be helpful for a wider audience?

Response:

-Not applicable

Question II. 12: If your laws or regulations provide rights in respect of acknowledgment
of source (such as those envisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communities in your
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

- Not applicable
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Question II. 13: Is the protection afforded by your laws and regulations limited in time?

Response:

- Not applicable

Question II. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- Not applicable

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- Performances for commercial purposes at hotels, bars and restaurants should be protected.
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Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- No Comment

(d) Authorization of utilizations of expressions of folklore

Question I1.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your
country?

(ii1) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- None
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Question II. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Response:

- Not applicable

Question II. 20: If indigenous or other local communities within your country are
regarded by your law as “owners” of their respective forms of traditional artistic heritage,
how in practice do the communities concerned exercise, manage and enforce their rights
under the law? What practical lessons and examples would benefit a wider audience?

Response:

- Not applicable

(e) Sanctions, remedies and jurisdiction

Question II. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- Not applicable
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Question II. 22: Please provide any other comments or practical experiences regarding
remedies, sanctions and jurisdiction.

Response:

- Not applicable

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- Expressions of folklore in musical and artistic works are protected as related rights under the
Copyright Act of 1911. Current folklore performances on the national television are examples.
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Question II. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

- At common law

(g) Protection of expressions of folklore of foreign countries

Question II. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response:

- Not applicable

(i)  Was it possible for any legal action to be taken by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including the legal basis for such action was taken (for example, on the
basis of reciprocity established in your national laws and regulations).

Response:

- Not applicable
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Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No

Please provide further information on your answer.

Response:

- To provide global protection for local expressions or manifestations of indigenous folklore.

- To provide incentives to communities to commercially exploit their folklore thus paving the
way for its progressive development.

- To effectively combat unfair and unreasonable use of expressions of folklore in this
sophisticated modern digital environment.

- To harmonise national and international approaches on the protection and authorization of use
of expressions of folklore.

Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No
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Please provide further information on your answer.

Response:

- It serves as a major reference point for the development and harmonisation of national laws for
the protection and systematic exploitation of expressions of folklore. It is a standard for norm
setting in the field of folklore protection in that it attempts to delimit its scope for states.

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- (i) In my opinion a combined national and international effort should be geared towards
defining appropriate sources for the identification of the expressions of folklore to be
protected. Agencies that are responsible for the promotion and development of culture in
various member states should be involved in research and documentation of sources. In my
opinion, many countries have since 1984 given some attention to developing local repertoires
on expressions of folklore which could be of great assistance in this regard.

- (i) In the case of expressions of folklore that can be found in several countries of a region,
I am of the opinion a regional approach to settling such issues is the best way out. A system of
unified registration and notification by all those countries interested in exploiting the benefits
of common folklore would go a long way in solving this problem. An equitable system of
sharing the benefits could be established. Notification of one country's intent to register and
protect a common folklore should be communicated to other countries in the region where the
folklore spreads.
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Question II. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- In the Copyright Act, 1997 (Act No. 8 of 1997) of Trinidad and Tobago, it was sought for
the first time in their legislation to protect expressions of their folklore i.e. “works of mas.”
Elements of mas include costumes, words, music, dance etc. This is an instance where
provision is made for the protection of a ‘piece of culture’.

1L Modifications or Adaptations to the Model Provisions

Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- In the area of term of protection, it is my suggestion that given the nature of folklore i.e. its
historical and communal character protection be eternal. However, in those areas where
expressions of folklore form the basis of a creation that enjoys one of the forms of intellectual
property protection envisaged under section 12, I would suggest that a kind of droit de suite

accrue to the community or society that originally protected the expressions of that particular
folklore.

[End of response of The Gambia]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF GERMANY
Contact Details
Name: Dr. Irene Pakuscher
Title: Head of Section
Office/Organization: Federal Ministry of Justice,
Section: Copyright and Publishing Law
Member State: Germany
Email: pakuscher-ir@bmj.bund.de
Telephone: +49 (30) 2025 - 9323
Facsimile: +49 (30) 2025 - 9525

l. Application of the Model Provisions as a Whole

Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- There is no specific legidation on the protection of folklore in Germany.

- Given the nature of Germany as a federal state, and the distribution of competencies between
federal and state level, matters of culture in general, according to the German constitution (Basic
Law) fall within the competence of the states (L ander). Depending on the specific content of any
possible future act in this field, legidative powers might lie with the respective ministry of culture
and other ministries which might be concerned.




page 2
Germany

Quedtion 1. 2: Arethe Model Provisions available in (one of) the official languages of
your country?

Response:

- No

Quedtion 1. 3: Do “expressions of folklore’, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

_
w ]

" The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’ sintellectual property laws. 1t
may be provided for by sui generis (of its own kind) legislation, or as part of alaw dealing with national
cultural heritage, for example. The questionnaireis, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. Itisalso not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore asintellectual property.
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If yes:

(i) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- Not applicable

If you have marked any of the boxes, please provide further information.

Response:

- Not applicable

(iv) Pleaseindicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

If no,

() Pleaseindicate, if possible, the reasons why such protection has not been
established.

Response:

- From the files existing on the Model Provisions it becomes clear that no interest group or other
body in Germany has ever expressed a wish to implement these provisions into nationa law.
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(iii) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- See above.

I. Application of the Principal Provisions of the Model Provisions

(8 Basic principles taken into account for the elaboration of the Model Provisions

Question Il. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- Not applicable
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Question I1. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- No comment.

Question 1. 3: Please provide any additional information, comments or practical

experiences on the basic principles taken into account for the elaboration of the Model
Provisions.

Response:

- No comment

Question I1. 6: Isaterm other than “expressions of folklore” usually used in your

country to describe the subject matter referred to in Section 2 of the Model Provisions? |If
yes:

() What isthe term?
(i)  What subject matter does it cover?

Response:

- No specific term
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Question 1. 7: Arethere “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- No.

Question 11.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- No comment.

(c) Acts against which expressions of folklore are protected

Question I1. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- No need for any such kind of protection has been expressed, yet.
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Question I1. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- No comment

(d) Authorization of utilizations of expressions of folklore
Question 11.17: Are expressions of folklore regarded in your country as:

() The*“property” of the country as awhole (as part of the nationa cultura
heritage)?

(i) Asthe “property” of indigenous or other local communities within your
country?

(i) Asthe “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

HjEn.

Response:

- No specific dogmatic discussion has taken place in the intellectual property context, yet.
However, probably (i) and, if the work is also awork which is entitled to copyright protection,

(iii) seem to be most pertinent.
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Question |1. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- No comment.

(f) Relation to other forms of protection

Question 11 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X |
No |

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- Under sec. 71 of the German Copyright Act, a person who publishes or performs a work which
was never protected in Germany, and which has never been published or performed in public
before, enjoys a neighboring right which entitles to exclusive exploitation. This may apply to
publication of folk tales, folk dances and folk songs, in particular, if they qualify as “works’ (i.e.
if they represent a sufficient level of creativity; lacking only the identification of an individual
author).

- Performing artists performing or interpreting awork of the said kind equally enjoy a
neighboring right under sec. 73 of the German Copyright Act.
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Question 1. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

- No comment

(9) Protection of expressions of folklore of foreign countries

Question I1. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Yes |:I
No ]

Please provide further information on your answer.

Response:

- Internally, such need has not yet been expressed in Germany. Whether an instrument might be
necessary on an international scale remains to be seen; depending inter alia on the outcome of
this survey and the ongoing discussions in the Intergovernmental Committee on Traditional
Knowledge, Genetic Resources and Folklore within WIPO.
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Question I1. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X |
No |

Please provide further information on your answer.

Question 1. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in severa countries of aregion.)

Response:

- No comment

Question 11. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- No comment.
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I"r. Modifications or Adaptations to the Model Provisions

Question 111. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisionsin order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- No comment

[End of response of Germany]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF GHANA
Contact Details
Name: Kamei AnyimaduAntwi
Title: Assistant Copyright Administrator
Office/Organization: Copyright Office
Member State: Ghana
Email: copyright@ghana.com
Telephone: 23321224282
Facsimile: 23321-229190

Application of the Model Provisions as a Whole

Question I. 2 Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- To some extent, yes.

Question 1. 3 Do “expressions of folklore”, either as described in the Model Provisions
or as the term is understood in your country, receive specific legal protection as
intellectual propertyin your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response Yes X

No

* The questionnaire concerns ioatal experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for8tate’s intellectual property laws. It

may be provided for bgui generigof its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save tbé extent that these may be relevant to the legal protection of

expressions of folklore as intellectual property.
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If yes:

(i) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
adminisering the laws and regulation®lease provide the WIPO Secretariat

with copies of the laws and regulations.

Response:

- Copyright Law, PNDCL 110 of 1985.

- Section 5 provides protection for works of Ghanaian folklore. PNDCL 110 came into for]e in

1985. The new Copyright Bill, presently before Parliament and which is expected to be p
into laweefore the end of the year provides enhanced protection for works of folklore under

ssed

sections 38 to 43, and under sections 4 and 59. The Copyright office has the Statutory mandate

under PNDCL 110 to implement the Copyright Law. Copyright protectionspeet of folklore
exists in perpetuity in the Republic of Ghana under Section 16 of PNDCL 110. Section 44
PNDCL prescribes offences relating to folklore.

of

(i) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response Yes X

No
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(i) Please indicate below which aspect(s), if any, of the Model Provisionsatre
followed in your national laws and regulations:

This aspect of the
Model Provisions
hasnot been followed
in our national laws
and regulations

Response

The bast principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sectiong 3 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14) X
If you have marked any of the boxes, please provide further information.

Response:

Currently, neither the Copyright Law of 1985, PNDC Law 110 nor the Draft Copyright Bill

before Rirliament make provision for section 14 of the Model Law.

PNDC Law 110 and the Draft Copyright Bill make provision expressly for the protectior of
Ghanaian folklore and thus does not provide protection for folklore of foreign countries,
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Il. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account foetblaboration of the Model Provisions

Question 1l. 1 What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

Such works belong to the cultural heritage of Ghana.

Question 1l. 2 Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

The principles taken into account in the model provisions are still viable.

(b) Protected expression$ folklore

Question Il. 4 Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions?If yes:

() Whatis the term?
(i)  What subgct matter does it cover?
(i)  Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?
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Response:

0] Worksof Ghanaian folklore

(i) It covers literary, artistic and scientific work belonging to the cultural heritage of Ghapa,
which were created, preserved, and developed by ethnic communities of Ghana or by unic
Ghanaians authors and other such worsighated under PNDCL 110 to be works of Ghanai@n
folklore.

(iv)  Itcovers:
- Verbal expressions such as folklore, folk poetry and riddles;
- Musical expressions such as folk songs;
- Expressions by actions such as folk dances, plays;
- Tangible exprssions such as productions of folk art, basket weaving, Kente and
“adinkra” designs.

Question 1I. 5 In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Response Yes

No X

Please provide further information and, if possible, examples. How are
expressions of folklore identified in your country (for example, are they registared a
such? Are there folklore inventories, archives and databases?)

Response:

The National Folklore Board of Trustees keeps a National Register of all works of Ghanaiaf
folklore. The Board is in the process of documenting all works of Gharfai&lore.
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(c) Acts against which expressions of folklore are protected

Question 1l. 9 Please provide information on the nature of the protection granted in
respect of expressions fuflklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- The rights of authors in folklore works are vested in perpetuity in the Republic of Ghana a$ if
the Republic were the original creator of the works.

- The use of folklore work beyond the permitted use requires @uithorization and is subject tq
the payment of fees. The right granted are-eswlusive.

Question II. 10 Which principles are used in your laws and regulations to determine
which utilizations requir@uthorization (for example, in Section 3 of the Model

Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Commercal use.

Question II. 11 Based upno your experiences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practicaxperiences with implementing the relevant provisions in your

laws and regulations that would be helpful for a wider audience?

Response:

Against reproduction, communications to the public by performance, broadcasting, distribufion
by cable or other means and adaptations, translations or other transformation.
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Question II. 12 If your laws or regulations provide rights in respect of acknowledgment
of source (such as thegnvisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression obia e
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communityesir
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

PNDCL 110 and the new Copyright Bill make no provisions in respect of acknowledgement of
source.

Question II. 13 Is the protection afforded by your laws arejulations limited in time?

Response Yes

No X

Response:

Works of Ghanaian folklore exist in perpetuity in the Republic of Ghana. As such they do |hot
fall into the public domair

Question II. 16 Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

Works of Ghanaian folklore are proted by Copyright.
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(d) Authorization of utilizations of expressions of folklore

Question 11.17 Are expressions of folklore regarded in your country as:

Response
() The “property” of the country as a whole (as part of the national cultural | X
heritage)?
(i)  Asthe “prgerty” of indigenous or other local communities within your X
country?

(i)  As the “property” of individual artists whose works are based upon folklo| x
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

Response:

Works of folklore form part of the cultural heritage of Ghana. PDNCL 110 recognizes the ¢
of such works, that is works created, preserved and developed by ethnic communities. Indjvidual
artists whose works are based upon folklore also haverggigyprotection in respect of those
works.

Queston I1. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functiomand activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they
determined and to which purposes ¢ghe fees applied (for example, for
promotion of national culture)?

In general, what practical lessons and examples would benefit a wider audience?



page9
Ghana

Response:

Section 5 of PNDCL requires persons wishing to use folklore works other than for a use
permitted under the law to apply to the Secretary responsible for culture and to pay the pre
fee.

The new Copyrigt Bills requires persons wishing to use works of Ghanaian folklore for a
commercial purpose to apply to the National Folklore Board of Trustees for permission in a
prescribed form and to pay the requisite fees.

(e) Sanctions, remedies and jurisdiction

Question II. 21 Which remedies and sanctionsare provided for in your national laws
and regulations?

Response:

Fine/imprisonment or both.

(f) Relation to other forms of protection

Question 11 23 Are there instances in which expressions of folklore have received
protection in your country by indirect means, such asaumdlated rights?

Response Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

The definition of folklore under PNDCL 110 covers literary, artistic and scientific work
belonging to the cultural heritage which were created, preserved and developed by ethnic
communities or by unidentified Ghana authors. Persorstiverefore perform works of folklorg
are protected. Producers or works embodying folklore are also protected.
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(g) Protection of expressions of folklore of foreign countries

Question II. 25 Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response Yes X
No
If yes:

(1 Please provide details of these cases.

Response:

Works of Ghaaian folk such as the “Kente” and the “adinkra” designs are illicitly
exploited on commercial basis across the globe particularly in Asia and the United
States.

Question II. 26 Do you believe that an iternational agreement for the protection of
expressions of folklore is necessary?

Response Yes X

No

Question II. 27 If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response Yes X

No
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Question II. 29 Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

National laws should make expres:ovision for the protection of expressions of folklore gf
foreign countries.

[End of response of Ghana]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THEEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF GREECE

Contact Details
Name: D. Kallinikou
Title: Director
Office/Organization: Copyright Organization

Ministry of Culture
Member State: Greece
Telephone: (30) 18253 715/82 53 731
Facsimile: (30) 18253732

In an email dated October 30, 2001, addressed to the Secretariat of the World
Intellectual Property Organization (WIPQO), the Director of the Copyright Organization,
Ministry of Culture of Greece contributed the following:

“Expressions of Folklore

Greek law on copyght and related rights has enacted provisions which relate to
expressions of folklore. It is expressly provided that expressions of folklore are excluded
from the protection afforded by copyright law (art. 2 par. 5 of Greek law 2121/1993).
Expressions ffolklore can however obtain the protection of copyright as derivative
works, such as translations, adaptations, arrangements and other alterations. Collections
of expressions of folklore are also protected, provided the selection or the arrangement of
their content is original (art. 2 par. 2 of Greek law 2121/1993). It should also be noted
the provision concerning the preservation of moral rights. After the expiry of the term of
copyright protection, the state, represented by the Minister of Cultuag axercise the
rights relating to the acknowledgement of the author’s paternity and the rights relating to
the protection of the integrity of the work deriving from the moral rights (art. 29 par. 2 of
Greek law 2121/1993). Expressions of folklore carals® protected by the Directive
96/9 on the legal protection of databases, implemented in Greece by specific legal
provisions (art. 7 of Law 2819/2000).”

[End of response of Greece]



QUESTIONNAIRE RELATF A L'EXPERIENCE ACQUISE AU NIVEAU
NATIONAL EN CE QUI CONCERNE LA PROTECTI® JURIDIQUE DES
EXPRESSIONS DU FOLKDRE

REPONSE DE LA GUINEE

Coordonnées

Nom: Monsieur Challoub Riad
Qualité: Directeur général
Office/organisation Bureai guinéen du droit d’auteur
Etat membre République de Guinée

Mél : bgda@mirinet.com

Tél.: (224) 45 49 48

Tlep. : (224) 45 49 48

l. Application des dispositions types dans leur ensemble

Question 1. I: Quel(s) ministere(s), département(s), organismet(sjfice(s) sont

chargés des questions relatives a la protection juridique des expressions du folklore dans
votre pays?

Réponse

Le Ministére de la jeunesse, des sports ayant en charge la culture
Le Bureau guinéen du droit d'auteur (BGDA)

Question I. 2 Les dispositions types sont elles disponibles dans la (une des) langue(s)
officielle(s) de votre pays?

Réponse

Oui, un exemplaire commenté des dispasisi types est joint en annexe en francais (langue
officielle) au document OMPI/GRTKF/IC/2/7, objet du présent questionnaire.
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Question I. 3 Les “expressions du folklore”, soit telles gu’elles sont décrites dans les
dispositions types, soit telles qu’on les entend dans votre pays, bénéétient’'une
protection juridique spécifique au titre de la propriétieilectuellé aux termes de votre
|égislation ou réglementation nationale (que les dispositions |égislatives ou
réglementaires en question se rapportent ou non a la propriété intellectuelle)?

Oui

Non

]
]

Dans l'affirmative:

i) Veuillez fournir des reseignements sur les instruments législatifs et
réglementaires pertinents, notamment leur titre complet, les articles ou alinéas
applicables, leur date d’entrée en vigueur et le nom et les coordonnées du ministere, du
département, de I'organisme ou de lio# chargé de leur administratien

Réponse

- Loi 043/APC/CP du 9 ao(t 1980 sur le droit d’auteur et les droits voisins
- Atrticle premier : Objet, étendue et bénéficiairesditait d’auteur, définition (alinéa 13)
- Article 9 : le folklore appartient a titre originaire au patrimoine national
- Bureau guinéen du droit d’auteur (BGDA)
Code international 018
- Décret 445/PRG du 16 septembre 1980
Adresse : Ministere de la jeursss des sports et de la culture
BP 4904 Tel. et Fax (224) 45 49 48neail : bgda@mirinet.com
Siége Palais du People 4¢ Etageoté Ouesb CONAKRY — République de Guinée

* Le questionnaire porte sur I'expérience acquise au niveau national concernant la protection juridique des
expressions du folklore en tant qu’objets de propriété intellectuelle. 1l est donc question d’'une protection
juridique spécifique de I'ordre de la propméintellectuelle pour les expressions du folklore. Cette

protection peut, mais ne doit pas nécessairement, étre inscrite dans la lIégislation nationale relative a la
propriété intellectuelle. Elle peut découler d’'une législasangenerigparticuliere)ou des dispositions

d’'une loi relative au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la
protection indirecte des expressions du folklore pouvant dériver de la législation sur le droit d'auteur et les
droits connexesu des lois de propriété industrielle. 1l ne se rapporte pas non plus a l'identification, a la
préservation, & la promotion et a la diffusion du folklore, sauf dans la mesure ou ces éléments peuvent
présenter une importance pour la protection juridigeg expressions du folklore en tant qu’objets de
propriété intellectuelle.
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iii) Veuillez indiquer cidessous le ou les aspects des dispositions types qui, le cas
eéchéant, ne somiaspris en considération dans le cadre Iégislatif et réglementaire de votre
pays:

Cet aspect des
dispositions types
ne figurepasdans

notre cadre législatif
et réglementaire national

Les principes fondamentaux sur lesquels reposent les dispositions types
(voir le préambule)

L’étendue des “expressions du folklore” protégées par les dispasitypes
(article 2)

Les actes contre lesquels les expressions du folklore sont protégées
et les exceptions en la matiere (articles 3, 4, 5 et 6)

Les dispositions relatives a I'autorisation des utilisations des expressions
du folklore (articles 9 e10)

Les sanctions et recours prévus (articles 7 et 8)

Les solutions proposées par les dispositions types en matiere de protection
des expressions du folklore étranger (article 14)

MU U KL
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Sivous avez coché 'une des caseslessus, veuillez préciser votrEponse.

Réponse

1. S’agissant des expressions protégées, il n’est pas fait mention :
- iii) desexpressions corporelles telles que les danses et spectacles populaires ainsi dque les

expressions artistiques rituels
- ix) les expressions tangibles telles indiquées aux alinéas a), b) et c) des dispositiong types.

2. S’agissant de la protection des eggsions du folklore étranger, trois cas sont a
considérer

- Celui des Etats membres qui assimilent le folklore et les ceuvres inspirées du folklorg aux
«ceuvres de I'esprit, donc faisant partie des créations et productions littéraires et
artistigues metionnées aux articles(a.1) et 15a.4a) de la Convention de Berpe

- Celui des Etats membres qui n’accordent une protection qu’aux expressions arrangées
et/ou adaptées du folklore par des tiers, et enfin

- Celui des Etats membres qui ne prennentgrasompte la protection des expressions du
folklore au titre des productions littéraires et artistiques.

- Il est a noter que la Iégislation guinéenne sur le droit d’auteur et les droits voisins, a
I'alinéa 13 de l'article ¥, le folklore et les ceuvresspirées du folklore sont mentionnés
dans la liste des ceuvres de I'esprit bénéficiant d’'un droit de propriété incorporelle e
et opposable a tous.

- En d’autres termes, la législation guinéenne sur le droit d’auteur et les droits voisins
en conpte tous les aspects de la protection du folklore et des ceuvres inspirées du folklore
au méme titre que ceux des créations et productions littéraires et artistiques protégées par
les Conventions internationales en matiére de propriété intellectuelle: ¥biB
également I'article 9 de la loi 043./APN/CP du 9 aolt 1980).

iv) Veuillez indiquer toute autre raison pour laquelle certains aspects des
dispositions types ne seraient pas pris en considération dans votre pays.

Réponse

- Omission de la mention de la protection des expressions du folklore dans les accords de
réciprocité passés avec les Etats contractants;
- Méconnaissance du répertoire des expressiarfslklore desdits Etats.
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Il. Application des principaux aspects des dispositions types

a) Principes fondamentaux pris en considération dans I'élaboration des dispositions types

Question Il. 1: Sur quels principes repose la protection du folklore établie dans la
législation ou la réglementation de votre pays?

Réponse

a) L'auteur de toute ceuvre originale de I'esprit (littéraire, scientifique ou artistique) jouit spr
cette ceuvre, du seul fait de sa création, d’'un droit de propriété incorporelle exclusif et oppogable a
tous (voir alinéa 13le I'article ler)
b) Le folklore s’entend de I'ensemble des productions littéraires ou artistiques créées parfdes
auteurs présumés de nationalité guinéenne, transmises de génération en génération et confstituant
I'un des éléments fondamentaux du patrimatn#urel traditionnel guinéen (art.9 de la loi
guinéenne) et (art. 15 alinéa 4 de la Convention de Berne).

Question Il. 22 Avezvous des observations a formuler sur les principes pris en
considération dans I'élaboration des dispositions types? Pe&nsiszgue ces principes
sont toujours applicables? Faudhiprendre d’autres principes en considération en cas
d’adaptation ds dispositions types?

Réponse

a) L'utilisation a titre d'illustration et 'emprunt d’expressions du folklore des alinéas ii) et iii
aboutissent a la création d’ceuvres originalegant étre protégées au bénéfice d’'un ou
plusieurs auteurs, doncdans une intention de lucre et en dehors de leur contexte traditignnel
ou coutumiers. Dans ce cas précis, I'utilisateur et 'emprunteur doivent demander
I'autorisation et payer une rémaration a I'organisme de gestion collective du droit d’aute

b) De I'observation cidessus (a) découle la question de @ukée de protection des ceuvres
ainsi créées, mais aussi celle des expressions du folklore dans sa globalité.

c) Lalinéaii/a2 cke I'article 4 est en contradiction avec I'article 3 relatifs I'un aux exceptions et
I'autre aux utilisations soumises a autorisation.
En effet, I'utilisation qui consiste a faire apparaitre des images d’expressions du folklorgldans
un film ou une photognahie ou dans une émission télévisuelle est véritablement une
reproduction des expressions du folklore tel qu’il est indiqué aux alinéas i) et i) de l'artigle 3,
c’esta-dire «dans une intention de lucre et en dehors de leur contexte traditionnel ou
coutumier ».

Conclusion: Il'y a lieu d’annuler purement et simplement le s@linéa ii) de I'alinéa2 de
I'article 4 des dispositions types.

-

r.




page6
Guinée

b) Expressions du folklore protégées

Question Il. 4: Existet-il dans la |Iégislation ou la réglementation de votre pays un autre
terme que les “expressions du folklore” pour désigner I'objet des dispositions tyg#ea vi
l'article 2?7 Dans l'affirmative:

i) Quel est ce terme?

i) Quel objet désigne-il?

iii) Pourquoi ce terme il été retenu?

iv) Quel objet désignerait dans votre pays le terme “expressions du folklore”?

Réponse

Il ex
i
ii
iii

iv)

iste un autre terme dans la Iégislation guinéenne autre gupressions du folklore

Il s’agit du terme« ceuvres inspirées du folklose

Ce terme désigne toute ceuvre originale créée avec des emprunts d’éléments du folklo
Ce terme a été retenu pour marquer la différence entre les collectes d’éléments du fol
sans arrangement ni apport persordialec les collectes d’éléments du folklore avec
arrangement ou adaptation.

Le terme «expressions du folklore désignerait tout ce qui, audio, visuel, audiovisuel,
graphique, littéraire, scientifique, artistique, etc...., représente un élément agieci
pratique du patrimoine culturel national guinéen.

Question 1. 5: Dans I'appication concréte de la législation et de la réglementation de
votre pays, l'identification des expressions du folklore a protégesle soulevé des
difficultés?

Oui

Non

]
]

ore
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Veuillez fournir des précisions et, si possible, des exemples. Comnsent le
expressions du folklore soelles identifiees dans votre pays (par exemple,-etiet
enregistrées en tant que telles? Exisiledes répertoires, des archives et des bases de
données sur le folklore)?

Réponse

- La Guinée partage avec les pays voisins le méme patrimoine cultiahding», ce qui
explique que des éléments identiques de ce patrimoine se trouvent ici et la dans ces pays.

- En effet, ontouve de part et d'autre des frontieres les mémes communautés selon quejvous
étes dans la zone des populations Manikan, Pular, Loghtma, Sosso, Kissié, etc.

- Il résulte gu’'un méme élément du folklore Manikan, Pular, Logh6ma, Sosso, Kissié, et
appatenir a chacune de ces communautés vivant de part et d’autre des frontieres, d’ou
difficulté d’attribuer la paternité de tel ou tel élément du folklore a tel ou tel autre pays.

a

- Il existe des archives &expressions du folklore par zone linguistige.

Question II. 7: Existet-il des“expressions du folklore” ou d’autres formes de cultures et
de savoir traditionnels qui ne sont pas protégées par les dispositions types et qui, selon
vous, devraient I'étre?

Réponse

Il existe d’autres formes de cultures et de savoir traditionnels qui devraient étre protégés par les
dispositions types.

En effet, le patrimoine culturel national d’un peuple couvre I'ensemble des productions audjo,
visuelles et/ou audiovisuellessleeuvres plastiques, graphiques, littéraires, scientifiques et
artistiques, bref toutes productions humaines matérielles ou immatérielles caractéristiquesfde ce
peuple.
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Question 1. 8 Veuillez fournir toute information, observatia@u donnée d’expérience
supplémentaire concernant I'étendue des expressions du folklore protégées.

Réponse

Information L’Annexe VII de I'’Accord de Bangui auquel la République de Guinée ediqa
prend en compte la protection et la promotion du patrimoine culturel africain en ses article
suivant d’une part) et 95 (et suivant d’autre part).

En plus des expressions protégées du folklore contenues dans les dispositions types,(art. }

ad

a.iii) ’Annexe de I’Accord de Bangui mentionne les écritures, les rites, les objets, les vétements,

les lieux de culte, les initiations, les sports, les jeux, les codes de bonne maniéres etisexoir
etc.

S’agissant des connaissances et ceuvrestdagees, il y a:

i) les pratiques et produits de la médecine et de la pharmacopée traditionnelle

i) les acquisitions théoriques et pratiques dans les domaines des sciences naturelles, ph
mathématiques, astronomiques

Quant aux connaissances akgroductions de la technologie, il y.a

i) les industries métallurgiques et textiles

i) lestechniques et pratiques agricoles séculaires

iii) lestechniques de la chasse et de la péche

c) Actes contre lesquels les expressions du folklore sont protégées

Question II. 9 Veuillez fournir des renseignements sur la nature geddection sur les
expressions du folklore prévue par la Iégislation ou la réglementation de votre pays. Par
exemple, quels actes sont soumis a autorisation? Les droits accordés egolusifs?

Réponse

a) Les «expressions du folklore sont considérées a part emi€omme des ceuvres de
I'esprit et de ce fait, bénéficient de la protection juridique accordée par la Iégislation nation
le droit d’auteur et les droits voisins.

b) Les actes soumis a autorisation sont les suivegprésentation, exécution publiu

siques,

fixation directe ou indirecte, arrangement, adaptation, traduction, reproduction, radiodiffusign,

etc.
c) Lesdroits accordés ne sont pas exclusifs.
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Question II. 10 Quels principes sonttilisés dans la Iégislation et la réglementation de
votre pays pour déterminer les utilisations soumises a autorisation (par exemple, les
principes énoncés a l'articreposent sur I'intention de lucre et I'utilisation ou non de

I'expression du folklore en dehors de son contexte traditionnel ou coutumier).

Réponse

Le principe énoncé dans notre Iégislation nationale est celuiathevaie d’'une exploitation
lucrative» (a2 de I'art. 9).

Question II. 11: D’apres votre expérience en matiere d’application de la législation et de
la réglementation de votre pays, contre quelles formes d’exploitation, d’utilisation et
d’action fautil protéger les expressions du folklore? Veuillez donner des exemples
concrets. Disposerous de données d’expérience dans I'application des dispositions
pertinentes de votre Iégislation et réglementation qui pourraient étre utiles a un ghus lar
public?

Réponse

Il faut protéger les expressions du folklore contre

i) lafalsification et le mauvais usage des expressions du folklore

i) le refus de mentionner la source de la collecte

iii) Ilattribution a sotiméme de la paternité d’'une expresscollectée au sein d’'une commune
autochtone

iv) lareproduction, représentation, exécution, communication au public, traduction, adaptation,
arrangement et transformation par quelque moyen et de quelque maniére que ce soit sans
autorisation préalable.

Question II. 12 Si la |égislation ou la réglementation de votre pays prévoit des droits en
matiere de mention de la source (tels que ceux envisageés a I'artigls dispositions

types), veuillez indiquer, en citant des exempescrets lorsque c’est possible, si ces
droits se sont révélés utiles, efficaces et concretement applicables.

Par exemple, comment I'exigence selon laquelle I'expression du folklore doit étre
“identifiable” (c’esta-dire issue d’'une communauté ou d’lieu connu) estlle
appliguée dans votre pays? Comment cette exigenaalesippliquée s’il existe dans
votre pays différentes communautés partageant des expressions du folklore similaires?
Se pourraiil également que des communautés de votre payenviaussi dans des pays
limitrophes ou qu’elles aient adopté et développé une expression du folklore issue d’'un
autre pays?



pagelO
Guinée

Réponse

Ces
i)

i)
ii)

droits se sont révélés utites

utiles parce qu’ils ont permis de reconstituer la source et I'évolution des expressions du
folklore

efficaces parce qu’ils ont permis d’inciter les auteurs a I'effort de créativité intellectuellg
applicabes parce que la répartition des droits prévue a I'alinéa 2 de I'agislen est
trouvés simplifiée

La Guinée, nous I'avons dit plus haut, partage des expressions identiques du folklore dans
diversité ethnique avec les pays limitropl

Sa

Question Il. 13 La protection prévue par la Iégislation ou la réglementation de votre

pays eselle limitée dande temps?

Oui

Non

Dan

x|
]

s l'affirmative combien de temps estle applicable? Comment détermitien le

point de départ de la protection? Qu'advidrde I'expression a I'expiration de la
période de protection (tomkeelle par exemple dans le daine public de sorte qu’elle
peut étre librement copiée et utilisée par chacun sans restriction)?

Dan

s la néqgativeadisposezvous dans ce domaine de données d’expérience qui pourraient

étre

utiles a un plus large public?

Réponse

a)

b)

dans I'afirmative : i) I'expression du folklore est arrangée ou adaptée avec un apport

notable d’un tiers qui bénéficie en ce moment précis de la durée de protection prévue

Iégislation, c’esta-dire toute la vie de I'auteur et 8ihs apres son déces. @ date de

{par la

déclaration de I'ceuvre originale marque le point de départ de cette protection. iii) a lajdate

d’expiration de la période de protection, I'ceuvre tombe dandlemaine Public Payant
sous I'administration de I'organisme de gestion collectiualbit d’auteur.

dans la négativel 'expression du folklore sans arrangement ni apport personnel demgure

la propriété exclusive du peuple guinéen, donc pour une durée de protection illimitée
le temps.

Jans




pagell
Guinée

Question II. 14 Veuillez fournir des renseignements sur les exceptions aux droits

susvisés éventuellement prévues dans la législation ou la réglementation de votre pays.
Sontelles considérées appropriées du point de vue tant des détenteurs que des utilisateurs
du folklore dans votre pays?

Réponse

a) Outre les exceptions), ii) de I'alinéa 1 et i) de I'alinéa 2 de I'articlé des dispositions
types, la législation nationale guinéenne autorise l'utilisation gratuite des expressions du
folklore au cours d’un service religieux, d’'une conférence scientifique, critique, polémique
dans I'enseigement ainsi que leur communication ou exécution exclusivement dans un
cercle de famille s’il n’y a aucune forme de recette,

b) Ces exceptions sont considérées comme appropriées par les détenteurs et les utilisatgurs du

folklore.

d) Autorisation d’utilisation des expressions du folklore

Question II. 18 Veuillez indiquer toute autre observation ou donnée d’expérience
concernant l'autorisation d’utilisation des expressions du folklore dans pay®

Réponse

i) Le folklore appartient a titre originaire au patrimoine national (art. 9 de la loi 043/APN/CP
du 09 aodt 1980);

i)  Cependant, une ceuvre folklorique arrangée ou adaptée par un ou des tiers devient la
propriété de ce ou ces dernier (s) avec une participation du B&26% consacrés a des fins
culturelles et sociales au bénéfice des auteurs.

Question II. 19 Votre |égislation établielle une “autorité compétente” ou une “autorité
de surveillance” du type visé dans les artiddest 10 des dispositions types?

Veuillez fournir des informations sur les compétences,Harfcement, les
missions, la composition, les responsabilités, les fonctions et les activités de ces
organismes dans votre pays.

Veuillez décrire la procédure d’obtention des autorisations d’utilisation des
expressions du folklore.
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Les utilisations de expressions du folklore seatles soumises a redevance et,
dans I'affirmative, comment celles sontelles déterminées et a quelles fins
sontelles pergues (par exemple, pour promouvoir la culture nationale)?

D’'une maniere générale, quels enseignetsiet exemples concrets pourraient
étre utiles a un plus large public?

Réponse

i) Lalégislation nationale sur le droit d’auteur et les droits voisins a désigné le BGDA conlme
« autorité compétente pour la gestion des droits ainsi que la protection deséts matériels et
moraux (art. 9 et 46 de la loi 043/APN/CP du 09 ao(t 1980)

i) Les informations compétence, financement, mission, responsabilité, fonctions et activites
- délivrance d’autorisations préalables

- perception et répartition des redeeas de droits d’auteurs

- protection et développement du patrimoine culturel national

iii) Les utilisations des expressions sont soumises a redevances qui sont déterminées corpme
suit:

Pour les ceuvres littéraires, artistiques et scientifiques sous fiiouerage
10% du prix de vente de I'exemplaire de I'ceuvre éditée

15% du prix de vente de I'exemplaire reproduit ou reprographié

1/5 des frais annuels au cas ou pour les producteurs de phonogrammes ou de vidéogrammes,
aucune autre base de calcul ne p&tut pratiquement déterminée.
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e) Sanctions, recours et compétence

Question II. 21: Quelles voies de recours et sanctions prévoient la Iégislation et la

réglementation de votre pays?

Réponse

Procédure et Sanctions

)

ii)

Les folklore ou les expressions du folklore bénéficient de la protection accordée aux cg
de I'esprit par la Iégislation nationale sur le droit d’auteur et les droits voisinsifade la
loi 043/APN/CP du 09 aodt 1980)

vres

L’exploitation d’'une expression du folklore... qui omet d’en faire la déclaration préalable au

BGDA est passible d’'une amende s’élevant au double du montant des redevances
normalement dues avec un minimum de 1.5.00Sylis (art. 48 de la loi en vigueur)

Le juge d’instruction ou le président du tribunal sera habilité, moyennant caution s'’il y

a ordonner la saisie en tous lieux et méme en dehors des heures prévues par la loi en Yigueur,

des exemplaires fabriqués en cours de fabrication, d’'une ceuvre illicitement reproduite
des exemplaires illicitement utilisés et des recettes provenant de toute reproduction,
représentation ou diffusion illicite d’'une ceuvre.

Il peut également ordonner la suspension de téalidgcation, représentation ou exécution
publique ou en cours ou annoncée, constituant une contrefacon ou un acte préparatoir
contrefacon.

2 3 une

Les dispositions edessus sont applicables dans le cas d’exploitation irréguliere du folklpre

ou du faitde représentation ou d’exécution d’une ceuvre tombée dans le domaine publi
(article50 / Loi 043/APN/CP du 09 ao(t 1980).

Question II. 22 Veuillez indiguer toute autre observation ou donnée d’expérience

concernant les recours, les sanctions et la compétence.

Réponse

Le Président du tribunal pourra ordonner le versement d’'une somme ou d’'une quantité
déterminée des sommes saisies au BGDA & defilturelles et sociales au bénéfice des
auteurs, lorsque les produits d’exploitation auront fait 'objet d’une saasiét (art.51 /

Loi 043/APN/CP du 09 aodt 1980).

Les mesures ordonnées par le Président du tribunal ou par le juge d’instreton lsvées
de plein droit en cas de ndreu ou de relaxe (art. 52 / Loi 043/APN/CP du 09 aolt 1980)
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f) Relations avec d’autres formes de protection

Question Il. 23 Existet-il des cas ou des expi@ens du folklore ont bénéficié dans
votre pays d’une protection indirecte, par exemple au titre des droits voisins?

)
X

Veuillez fournir des renseignements supplémentaires et, si possible, des exemples
concrets afin d’illustrer votre réponse.

Réponse

Le folklore étant I'élément fondamental de I'identité culturelle de I'Afrique, tous ceux qui
linterprétent, le représentent, 'exécutent, l'incorpdrdans des phonogrammes ou le
communigquent au public directement ou indirectement par quelque moyen que ce Soit, co
de précieux auxiliaires pour sa collecte, son enregistrement, sa promotion, son développerent et
sa diffusion au moyen de produatis littéraires et artistiques telles qudysique du Monde,
« BUDA Music », «Music and in Black & White», «World Music», etc.

Ce n’est donc pas un fait du hasard que la Iégislation nationale sur le droit d’auteur ait pris gn
compte la protectionek droits voisins aux articles 60 a 85 du titre Il de ladite loi.

g) Protection des expressions du folklore étranger

Question Il. 25 Avez-vous connaissance de cas dans lesquels des expressions du
folklore issues de votre pays ont été exploitées au utilisées d’'une autre maniere a
I'étranger?

Oui lZl
]

Non
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Dans l'affirmative:
)] Veuillez fournir des précisions sur ces situations.
Réponse
Quelques exemples pour illustrer ces situations
Titres Pays ayant utilisé I'expression
1 - DIARABY SENEGAL
2 - FAMADENKE MALI
3 - MAMAYA MALI
i) Les autorités compétentes ou les personnes lésées dans votre pays

ont-elles été a méme de prendre des mesures juridiques pour prévenir ou réparer cette
exploitation ou utilisation? Dans l'affirmative, veuillez préciser, en indiquant la base
juridique sur laguelle se fondait cette action (par exemple, sur la base de la réciprocité
établie dans la |égislation ou la réglementation de votre pays).

Réponse

Préalable Il'y alieu d’organiser une consultation sous régionale afin de définir ce qui appavlient
en propre a chaque pays et ce qui est commun@RAND MANDING ».

C’est seulement au terme de ces travaux que I'on pourrait véritablement avoir des solution
fiables a ces questions

Question II. 29 Veuillez indiquer toute autre observation ou donnée d’expérience
concernant la protection des expressions du folklore étranger.

Réponse

i) Chaque Etat membre devrait tout d’abord effectuer, d’une part, la collecte exhaustive el
I'enregistrement de tout ce qui appartient & son patrimoine culturel national et, d’autre part,
recenser tout ce qui reléve de I'étranger

i) La secondeaction consisterait ensuite a établir une documentation de ce Répertoire que I'on
communiquerait aux autres Etats lors de la signature des contrats de réciprocité par exenpjle
qui permettrait progressivement de résoudre cette question moyennarg frais @u niveau sol
régional et international.
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. Modification ou adaptation des dispositions types
Question 1ll. 1: Veuillez indiquer taite suggestion de modification ou d’adaptation a

apporter aux dispositions types afin d’accroitre leur utilité en tant que modele de
dispositions normatives nationales, régionales ou internationales.

Réponse

a) Les exceptions ll) et 1) de I'article 4 contribuent, contrairement a ce qui est la conditiof
fondamentale de ces exceptions, caslire «sans intention de lucre et en dehors de leur

contexte tradibnnel ou coutumies, une source de droit et donc, de revenu en cas d’exploitafi

des ceuvres originales créées a partir de ces expressions du folklore.
Voila pourquoi il serait souhaitable de limiter les exceptions aux alinéapréis.
i) de l'article 4, alinéa 1
i) de l'article 4, alinéa 2

b) SuggestionsNous proposons que les oeuvres originales créées a partir des expressior

on

s du

folklore puissent bénéficier de la durée de protection prévue a l'article 7 et 7 bis pour les oguvres

de collaboratior{Convention de Berne).

[Fin de la réponse de la Guinée]



CUESTIONARIO SOBRE EXPERIENCIAS NACIONALES EN LA PROTECCION
JURIDICA DE LAS EXPRESIONES DEL FOLCLORE

RESPUESTA DE HONDURAS

Informacién de contacto

Nombre: Camilo Bendeck

Cargo: Director General de Propiedad Intelectual
Oficina/Organizacion: Direccion General de Propiedad Intelectual
Estado miembro: Honduras

Correce: digepih@hotmail.com

Teléfono: 504 238 42 58

Fax: 504 238 42 67

l. Aplicacion del conjunto de Disposiciones Tipo

Pregunta I. 1 ¢ Qué ministerio(s), departamento(s), organismo(s) y oficina(s)
gubernamental(es) de su pais se ocupa(n) de las cuestiones relativas a la proteccion juridica de
las expresiones del folclore?

Respuesta:

- Secretaria de Industria y Comercio. Direccién General de Propiedad Intelectual.
- Instituto Hondurefio de Antropologia e Historia.
- Secretaria de Cultura, Artes y Deportes.

Pregunta I. 2 ¢ Disponen de las Disposiciones Tipo en (uno de) los idiomas oficiales de su
pais?

Respuesta:

-No

Pregunta I. 3:¢ Reciben las “expresiones del folclore”, ya sea como se definen en las
Disposicions Tipo, 0 como se entienda ese término en su pais, una proteccion juridica
especifica como propiedad intelecfuah su legislacion nacional (esté dicha legislacion
relacionada con la propiedad intelectual o no)?

Respuesta:

Si

No X
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En caso afirmatiu:

i) Sirvase facilitar informacién sobre la legislacion pertinente, por ejemplo los

nombres completos, los articulos o parrafos pertinentes, las fechas de entrada en vigor
y el nombre y las sefias del ministerio, departamento, organismo u oficina erecargad

de la administracion de la(s) ley(es) de que se tr&fevase enviar a la Secretaria de

la OMPI copias de dicha(s) leyes.

Respuesta:

Honduras cuenta con la “Ley para la ProteccionRigtimonio Cultural de la Nacién”, segun
Decreto No. 22807 del 21 de febrero de 1998.

La Secretaria de Estado en los Despachos de Cultura, Artes y Deportes, asi como, el In:
Antropologia e Historia, seran los responsables de la ejecucionadeeyst

i) ¢, Se basa la legislacion pertinente, al menos en cierta medida, en las Disposiciones
Tipo?

Respuesta:

Si

No X

iii) Sirvase indicar a continuacion qué aspecto(s), de haberlo(s), de las Disposiciones
Tipo nose siguen en su legislaciéon nacional:

Si ha sefialado alguno de los cuadros, sirvase facilitar mas informacion.

Respuesta:

No se ha realizado ningun estudio de identificacion de necesidades dentro del
conocimientos tradicionales y folclore, ni creacion de capacidades y beneficios para su protgccion.

Se requieren ser establecidas y trasmitidas a la sociedadjpe esta demande a los encargadi
realizar las leyes que se incorporen a la legislacion nacional este tipo de proteccion.

El marco de la ley nacional en materia de propiedad intelectual (administrativo y judicial) es
Unicamente cumplidor de las gissiciones emanadas del ADPIC.
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En caso negativo

i) En relacion con las Disposiciones Tipo especificamente, sirvase indicar a
continuacion qué aspecto(s) de éstas ha(n) impedido su aplicacion en su pais:

Si, este aspecto puede
haber impedido la aplicacion
de las Disposiciones Tipo

Respuesta

Los principios lasicos en los que se basan las Disposiciones Tipo (véase el
Preambulo)

El alcance de las “expresiones del folclore” protegidas por las Disposiciones Tipd
(Articulo 2)

Los actos contra los cuales estan protegidas las expresiones del folclore y las
exaepciones (Articulo8, 4,6y 6)

Las disposiciones que se ocupan de la autorizacion de los usos de las expresion
del folclore (Articulo9 y 10)

Las sanciones y los recursos previstos (Articdlgs3)

Las soluciones que ofrecen las Disposiciohgm para la proteccion de las
expresiones del folclore de paises extranjeros (Articldds

Si ha sefalado alguno de los cuadros, sirvase facilitar mas informacion.

Respuesta

Estan establecidas sanciones en el Articulo 37 de la Ley, de caracter pecuniario y prision.

iii) Sirvase indicar otra(s) razén(es) por la(s) cual(es) las Dispossi®ipo no se ha(n)
aplicado en su pais.

Respuesta:

Falta de entendimiento de los beneficios.
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Aplicacion de las disposiciones principales de las Disposiciones Tipo

Pregunta Il. 1 ¢ En qué principios se basa la proteccion del folclore en su legislacion
nacional?

Respuesta:

Las expresiones de folclore en Honduras, son consideradas constitucionalmente como patte de
patrimonio cultural de la nacion, no obstante, no estan sujetas a un régimen de proteccion
especial, ni estan sujetas a @ation por la legislacion de propiedad intelectual. Pero el text
constitucional no impide que sean sometidas a tal régimen.

Pregunta I14: ¢ Se utiliza un término distinto de “expresiones del folclore” en su legislacion
nacional para describir el objeto a que se hace referencia en el Aidgdas Disposiciones
Tipo? En caso afirmativo

i) ¢ Cudl es ese término?

i) ¢, Cudl es el objetque abarca?

i) ¢, Por qué fue elegido ese término?

iv) ¢, Qué objeto abarcaria el término “expresiones del folclore” en su pais?

Respuesta:

Las manifestaciones lturales de los pueblos indigenas vivos, sus lenguas, sus tradiciones
histéricas, sus conocimientos y técnicas, sus formas de organizacion, sus sistemas de valq@res, sus
practicas religiosas, musica y danzas, los prototipos de la produccion artesanmjates |
asociados a ellos, etc.

Pregunta Il. 5 En la aplicacion practica de su legislacion nacional, ¢,se han planteado
dificultades al determar el folclore que debe protegerse?

Sirvase facilitar mas informacion y, si es posible, ejemplos. ¢Como se determinan las

expresiones del folclore en su pais (por ejemplo, ¢ estan registradas como tales? ¢ Existen
inventarios, archivos y bases de datobre el folclore?)?

Respuesta:

Las artesanias pueden sertdero, junco mescal, tuno, telas, maiz, madera, etc. Los grupos
indigenas estan organizados por federaciones por cada grupo, Yy luego por la Confederaci@n de
Indigenas a Nivel Nacional.

Existe un inventario del Patrimonio Cultural.
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Pregunta Il. 7 ¢ Existen “expresiones del folclore” u otros ejemplos o formas de cultura y

conocimientos tradicionales que no queden protegidos por las Disposiciones Tipo, y que
considere que deberian estarlo?

Respuest:

El conocimiento tradicional asociado a los recursos genéticos.

Pregunta Il. 9 Sirvase facilitar informacion acerca de la naturaleza de la proteccion
concedida en su legislacion con respecto a las expresiones del folclore. Por ejemplo, ¢ qué
acciones requieren autorizacion? ¢ Los derechos concedidos sonves2usi

Respuesta:

Las acciones que requieren autorizacion:
Es el InstitutoHondurefio de Antropologia e Historia, el que podré realizar o autorizar trabgjos
de excavacion, rotura de tierras, descuaje de bosques, modificaciones de monumentos,
demolicion o remodelacion de estructuras de los bienes que forman parte del Patrimonio
Cultural respetando el derecho de propiedad.

También puede el Instituto autorizar la elaboracion de réplicas.

Los derechos en estos casos no son exclusivos.

Pregunta Il. 10 ¢ Qué principios rigen en la legislacion de su pais para determinar los usos
que requieren autorizacion? (Por ejemplo, los principios que figuran en el Ar§cddas
Disposiciones Tipo son que exista fin lucratiygue el uso se haga fuera de su contexto
tradicional o acostumbrado).

Respuesta:

El Instituto no se lucra, s6lo busca la conservacion natural (Articulo 1 de la Ley)

Pregunta Il. 13 ¢ Tiene algun limite temporal la proteccidén que proporciona la legislacién de
su pais?

Si |la respuesta es afirmativacual es la duracion? ¢ Como seed&ina el comienzo de la
proteccion? ¢ Qué ocurre con la expresion del folclore después de que expire el periodo de
proteccion (por ejemplo, pasa a ser de dominio publico de manera que cualquier persona
pueda copiarla y utilizarla sin restriccion)?

Si larespuesta es negativgtiene su pais alguna experiencia a este respecto que pueda servir
de ayuda a un publico mas amplio?

Respuesta:

No tenemos experienc
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Pregunta Il. 15 Teniendo en cuenta las expresiones del folclore que existen en su pais,
¢contra qué formas de expdeion, utilizacién y acciones podria ser necesario proteger las
expresiones del folclore? Proporcione ejemplos practicos.

Respuesta:

Hace algunos afios se popularizé a nivel iberoamericano y quizas mas alla, el ritmo “purla”,
propio del grupo étnicGarifuna de Honduras, como un ritmo bailable en festejos y disco
la Comunidad Garifuna desaprobd tal accion por considerar su ritmo solamente para sef
utilizado en sus ceremonias religiosas propias de su etnia.

Queda latente, que los grupos étnisos un sector muy vulnerable a la explotacion ilicita ¢
expresiones del folklore.

Pregunta Il.17 En su pais, ¢ se considera que las expresiones del folclore son:

Respuesta:

i) “Propiedad” delpais en su conjunto (forman parte del patrimonio cultural Si
nacional)?

i) “¢ Propiedad” de las comunidades indigenas u otras comunidades locales d{ Sj
pais?

iii) ¢“Propiedad” de artistas individuales cuyas obras se basan en tradiciones | g
folcloricas?

iv) Ninguna de las tres. Proporcione informacion adicional.

Pregunta I1.26¢, Considera que es necesario establecer un acuerdo internacional para la
proteccion de las expresiones del folclore?

Respuesta:

Si X

No
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Pregunta Il. 27 En caso de respuestfirmativa, ¢ opina que las Disposiciones Tipo podrian
ser un punto de partida adecuado para el desarrollo de ese acuerdo?

Respuesta:

Si X

No

[Fin de la respuesta de Honduras]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF HUNGARY
Contact Details
Name: Dr. Zoltan Kiss
Title: Head of Division
Office/Organization: Hungarian Patent Office
Department of Law and International Affairs
Division of Copyright and Harmonisation
Member State: Hungary
Email: kissz@hpo.hu
Telephone: +36 1474 5964
Facsimile: +36 1 474 5965

L Application of the Model Provisions as a Whole

Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Hungarian Patent Office.
- Ministry of National Cultural Heritage.

- Ministry of Justice.

Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- No, they are not available in the Hungarian language.
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Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X
If no,
(i) Please indicate, if possible, the reasons why such protection has not been
established.
Response:

- The Hungarian Copyright Act (Law No. LXXVI of 1999) excludes expressions of folklore from
protection under copyright law. Under Article 1, para. (7) of the Act: “The expressions of
folklore may not enjoy copyright protection. However, this may not prejudice copyright
protection due to the author of a folkart inspired work of individual and original nature.” This
provision reflects the practice that has developed on the basis of the former legislation.

- The majority of legal systems, thus also the Hungarian law, excludes the works of folk art and
folk poetry because their author(s) is (are) unknown, they are lost in the mists of time, and the
works survive and are effective as the collective cultural wealth of peoples and ethnic groups.
Hungarian legal literature also takes the view that an expression of folklore can never be a work
of authorship, since its main characteristic is not the reflection of the unique personality of an
author, but the unchanged representation of the features of cultural public domain. As a
consequence, the limited term of protection shall not apply to folklore. In the case of the
introduction of a possible instrument of international protection, a further problem is posed by the
fact that ethnic groups and frontiers of countries do not coincide and that the “migration” of
motifs cannot be identified.

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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(i11) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- The Model Provisions have not been implemented in Hungary, because the protection,
preservation and the administration, as part of the public domain, of the expressions of folklore
can be solved not under copyright law but by applying the rules of cultural administration. The
aims of the relevant legislation [Act No. CXL of 1997 on the protection of cultural goods,
museums, public library provision and public education, amended several times] are the
following:

- to provide for the exploration, preservation and protection of cultural goods accumulated
and safeguarded in the course of national and universal history and to make them become

part of the public domain;

- to regulate the tasks relating to these goods and the activity of institutions in order to

preserve national and universal cultural heritage (subparagraphs a) and b) of Article 1 of

the above-mentioned Act).

11. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- Hungary does not wish to make further comments upon the principles taken into account in
elaborating the Model Provisions.
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Question II. 3: Please provide any additional information, comments or practical
experiences on the basic principles taken into account for the elaboration of the Model

Provisions.

Response:

- Act No. CXL of 1997 on the protection of cultural goods, museums, public library provision
and public education, amended several times, lays down in the preamble: “Preservation and
worthy continuation of the cultural traditions of the nation, nationalities and ethnic minorities,
improvement of the personal, intellectual and economic conditions of collective and individual
education, activities improving the quality of life of citizens, as well as promotion of the
operation of institutions and organizations established for the implementation of the above-
mentioned activities are in the common interest of society.”

(b)_Protected expressions of folklore

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- The aim of the concerned legislation [Act No. CXL of 1997 on the protection of cultural goods,
museums, public library provision and public education, amended several times] is:

- to provide for the exploration, preservation and protection of cultural goods accumulated
and safeguarded in the course of national and universal history and to make them become
part of the public domain,

- to regulate the tasks relating to these goods and the activity of institutions in order to
preserve national and universal cultural heritage (subparagraphs a) and b) of Article 1).

- According to the terminology of the Act, cultural goods mean all the outstanding and
characteristic material, pictorial, written and other proofs (sound documents or archeological
objects) of the origin and evolution of animate and inanimate nature, of the history of the
Hungarian nation and the peoples of Hungary, as well as artistic creations.
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Question I1.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- As it has already been pointed out by the reply to Question I1.6., Hungary treats the expressions
of folklore as a part of the cultural heritage under the relevant legislation and not as works to be
protected under copyright law. It is worth referring to the importance of the municipalities in that
field. Article 76 of the above-mentioned 1997 Act, namely subparagraph b) of paragraph (1) and
subparagraph c) of paragraph (2), provide a mandatory task for the regional municipalities to
promote local public education. The forms thereof are in particular: [...] “exploration and
presentation of the environmental, intellectual and artistic values and traditions of the region,
maintenance and enrichment of local cultural customs, presentation of the values of national,
nationality and minority culture, promotion of understanding and reception, preservation of the
culture of holidays [...]”

- Decree No. 3/1999 (11. 24.) NKOM of the Minister of National Cultural Heritage provides for
prizes to be awarded for the recognition of outstanding artistic and other cultural activities.
“Master of Folk Art” Prize is awarded to folk artists for the recognition of individual works or for
their life-work, who achieved outstanding results in the development of folk art. “Young Master
of Folk Art” Prize is awarded to young (15-35 year old) creators and performers who achieved
outstanding individual results in any field of folk art. This prize, unique in Europe, may be
regarded as a “milestone” in the recognition of the career of folk artists. “Tree of life” Prize is
awarded to people who, by their activity, have contributed to the management of folk art as public
property, to its preservation and to its handing down from generation to generation.

(c) Acts against which expressions of folklore are protected

Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- There is a practical example from the jurisprudence of the Supreme Court, regarding the nature
of the protection afforded to expressions of folklore in Hungary. In 1977, the Supreme Court had
decided on the issue whether the known “author” of a “folk tale” had created an individual and
original work. The Court held that as regards folk tales, originality and authorship must be judged
taking into account the special rules of folk poetry. In this respect, first of all the variability of
folk tales is important: folk tales are handed down and maintained orally, therefore they are
exposed to continuous changes. A tale-teller is not entitled to copyright protection if his role in
the formation of tales does not go beyond the traditional frames of telling tales.
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(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural X
heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(i11) As the “property” of individual artists whose works are based upon folkloric X
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

Response:

- With regard to (ii), referring to the importance of the municipalities, see the answer provided
under Question IL.8.

- Further information to the (iv): expressions of folklore in Hungary are not obliged either to the
“property” of the country as whole, or the “property” of individual artists from the point of view
of the copyright law.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- The institution of vetting the works of “professional’ artists also exists with respect to the works
of applied folk arts. This task is performed by the Secretariat of Applied Folk Arts (hereinafter:
NIT) working within the Hungarian Cultural Institute, against the payment of a fee of 300,- HUF
(approximately 1,- USD)/piece. The jury consisting of ethnographers and experts dealing with
folk art judges the submitted objects in 3 categories: category “A” (distinguished), category “B”
(everything else), category “C” (low artistic value) [in practice, the latter is usually not awarded].
The jury draws up a report provided with a seal and signature, a copy of which is forwarded to the
applicant. The report and a self-adhesive label on the object certify the artistic quality of the
object and its individuality and originality. In this case the work is protected under copyright law,
since the requirements of legal protection exist. A photo is also taken of the objects, a copy of
which is put, together with the report, in the archives of NIT, and another copy is returned to the
creator. According to the information of NIT, there are sometimes disputes of plagiarism between
folk artists (who created earlier the given motif or object). In this case the only possible solution
is — beside a settlement — to come up for trial.
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(f) Relation to other forms of protection

Question Il 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- According to the Hungarian judicial practice, the result of the valuable and useful activity of
researchers of folk songs is protected by copyright as a collection of works. With regard to the
jurisprudence, in 1973 the Body of Experts on Copyright pointed out that the concrete aim of
collections of folk songs is to make them part of the public domain.

- At the request of the Metropolitan Court, the panel of the Body of Experts on Copyright gave
the following answer in 1985: “Remuneration is due to the performer even in the case of
performing works of folk music, if the performer is professional artist. On the other hand, if an
amateur takes part in the recording of folk music (or of any other genre), in principle no
remuneration is due to him/her in return for his/her consent to the fixation of the performance,
however, in practice the Hungarian Phonogram Producer Company remunerates amateurs as
well.” Since the amendment of the Hungarian copyright law from 1994 there is no distinction
anymore between amateur and professional artists, so from that time the related rights protection
is due to all kind of performer's performance. With the ratification of the WPPT in 1998,
Hungarian law also includes the definition regarding "performers" contained in Article 2 (a) of
WPPT.

Question II. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

- Tax allowance, exemption from tax is the other form of protection afforded to expressions of
folklore in Hungary. Concerning value added tax, single objects of folk art and applied art or
those manufactured in a limited number of copies by non-industrial technology and which are
given a number by the jury, belong to the preferential tax rate of 12 %. The normal tax rate is
25 %, only pharmaceutical products and therapeutic equipment belong to the rate of 0 %.
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(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes

No X

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- Hungary does not wish to make any practical proposals regarding to the mentioned problems.

111 Modifications or Adaptations to the Model Provisions

Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- Hungary is not in a position to provide any suggestions for modifications or adaptations to the
Model Provisions.

[End of response of Hungary]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF INDIA

Contact Details

Name: Mrs. Bela Banerjee

Title: Joint secretary (L)

Office/Organization: Department of Secondary and Higher Education
Ministry of Human Resource Development

Member State: India

Email: bela07 @rediffmail.combela.edu@sb.nic.in

Telephone: (91) 11 338 7781

Facsimile: (91) 11 338 7781

l. Application of the Model Provisions as a Whole
Question I. 1 Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questiomencerning the legal protection of expressions of
folklore?

Response

- Ministry of Human Resource Development
- Department of Secondary and Higher Education
- Book Promotion and Copyright Division

Question I. 2 Are the Model Provisions available in (one of) the official languages of
your country?

Response

- Yes- In English- one of the official languages of the country.
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Question 1. 3 Do “expressions of folklore”, either as desaibin the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual propertyin your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Respnse Yes

No X

If no,

() Please indicate, if possible, the reasons why such protection has not been
established.

Response

- Till recently there was no debate in India regarding protection of folklore. The organise
industries seem to be against the protection of theodiests of folklore. The traditional
communities who are the custodians of this knowledge are not organized to demand
protection. The formal legal system considered this as common property facilitating both
Indian and foreign corporations to freely expltiie folk knowledge without any obligations.
Indian Copyright Act has no provision to protect the expressions of folklore. But sectior
the Act read with section 2(qq) is capable of protecting performers’ of folklore in a limited
way.

| .

* The questionnaire concerns national experiengtsthe legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intedlgmtoperty laws. It

may be provided for bgui generigof its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for epressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent thasthenay be relevant to the legal protection of

expressions of folklore as intellectual property.
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(i) In relation specifically to the Model Provisions, please indicate below which
aspect(s) of the Model Provisionsammhave prevented their implementation in
your country:

Yes, this aspect may have

prevented implementation
of the Model Provisions

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” prated by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (section® and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

U UL

If you have marked any of the boxes, please providther information.

Response

- The deinition is restrictive and does not cover all aspects of folklore such as folk science gnd
technology and folk medicine etc. There are also no positive rights recognized under the Model
Provisions. The question of ownership is not addressed in the MRydelsions.
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(i) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response

- There can be no definite reason for this. It may be that it suits some vested interests, the Jack of
political will, or that everyone is happy with the status quas it normally happens. Having
said that, howevenne can safely infer that while there may not be any direct protection affolded
to folklore etc. through IPR laws, there are indirect/incidental and tangential ways of protecfing

the performers rendering expressions of folklore or folktal@ghich in effect means
incidental/indirect protection of certain users of folklore and not the folklore itself. However} the
application of such protection is not very extensive.

. Application of the Principal Provisions of the Model Provisions

Question 1l. 1 What arethe principles underlying the protection of folklore in your
national laws or regulations?

Response

- Not applicable.

Question Il. 2 Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the pringigie still viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response

As the basic principles as enunciated are still fundamental and valid, they are viablmaBytnay
have outlived their utility. There is, however, an urgent need to review and expand the scope gf sucf
model provisions which framed in 1982 are understandably outmoded, to be in line with:

e The present and the future by incorporating contexteals of new technologies like
Information Technology, digital technology,oemmerce, bidgechnology, bieinformatics,
bio-information, ecology, environmental sciences etc. and should generally have a futyristic
orientation.

e The pastnd to cater to theeeds of Traditional Knowledge, genetic resources, folklore,
community ownership etc.

e The concept of use of modern technologies (info, bio etc.) to exploit folklore, folkmedicipe
etc.

e The concept of botprotection/preservation, promotion and enrichmeaot folklore.

The above aspects may need special mention in the principles.
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Question 1l. 3 Please provide any additional information, comments or practical
experiences othe basic principles taken into account for the elaboration of the Model
Provisions.

Response

- There is a need to emphasize the role of local communities in the promotion, preservat]
and protecting the folk knowledge. The management of folk knowledge must be with thd
communitities as far as possible and result in benefit to the community.

(b)_Protected expressions of folklore

Question 1. 4 Is a term other than “expressions of folklore” used in your national laws
or regulations to descrilt@e kind of subject matter referred to in Section 2 of the Model
Provisions?If yes:

() What is the term?
(i)  What subject matter does it cover?
(i)  Why was that term selected?
(iv) What subject matter would the term “expressions of folklore”eyam your
country?

Response

- Not applicable.

Question 1I. 5 In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Yes

]
]

No
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Please provide further information gntipossible, examples. How are
expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response

- Not applicable.

Question 1. 6 Is a term other than “expressions ofklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

() Whatis the term?
(i)  What subject matter does it cover?

Response

- In India the term “expression of folklore” isot used. We use the term “folklore” so as to
include all forms of folk knowledge. The term “traditional knowledge” is also used to explain
the concept of folklore and folk medicine. The concept of folklore in India is all
encompassing covering all fomof folk knowledge including folk medicine, folk science and
technology etc.

Question Il. 7 Are there “expressions of folklef or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response

- Yes. All forms of traditional knowledge need protection under folklore. So the term
“expression of folklore” needs reconsideration. It needs to be a kind of ‘omnibusssipn to
cover the entire range of subjects from music to arts to handicrafts to medicine to agriculture etc.
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Question 11.8 Please provide any additional information, comments or practical
experiaces on the scope of protected expressions of folklore.

Response

- Additions suggested:

— Traditional Agricultural Practices
— Tangible products, such as handicrafts, based upon expressions of folklore.

(c) Acts against which expressions of folklore are protected

Question 1l. 9 Please provide information on the nature of the protection granted in
respect of expressions of folklore your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response

- Not applicable.

Question II. 10 Which principles are used in your laws and regulations to determine
which utilizations require authorizaton (for example, in Section 3 of the Model

Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response

- Not applicable.
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Question Il. 11 Based upon your expences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practical experienoggh implementing the relevant provisions in your

laws and regulations that would be helpful for a wider audience?

Response

- Being a member Stateot providing any specific legal protectiofor expression of folklore, w
do not have to respond the query. However, based on certain practical experiences, an atfempt
is made to answer the query for the benefit of a wider audience. Protection should be granjed

against the following forms of exploitation, uses and actions in respect of experigffoddore:

— Traditional Agricultural Practices that impact the value and quality of the produce or the
capacity of the crop to produce such value or quality

— Traditional practices that encourage perpetuation of multiple traditional technologies e.g.
crops in various combinations and succession, apiary, dairy, household rural industry, efc.

— Traditional practices that encourage maintenance of particular traditional calendar of ¢
husbandry

Question II. 12 If your laws or regulations provide rights in respect of acknowledgment
of source (such as those envisage&attion 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communities in your
county also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

- Not applicable
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Question II. 13 Is the protection afforded by your laws and regulations limited irtime?

Response  Yes

Not applicable.

No

If yes, for how long? How is the starting point of protection determined? What happens
to the expression of folklore after the expiry of the period of protection (for example,
does it fall into the public domain so that it may be freely copied and used by anyone
without restriction?)

If no, are there any national experiences in this respect that may be helpful for a wider
audience?

Response

- Not applicable.

Question II. 14 Please provide information on theeeptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response

- Not applicable.
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Question II. 15 Taking into accounthe expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response

- “Commercial exploitation” by members outside the community of existing folk knowledgelor
new products based on folk knowledge.

Question Il. 16 Please provide any other comnt&r practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response

- Not applicable.

(d) Authorization of utilizations of expressions of folklore

Question 11.17 Are expressions of folklore regarded in yarountry as:

(i) The “property” of the country as a whole (as part of the national cultural |:|
heritage)?

(i) As the “property” of indigenous or other local communities within your I
country?

(i)  As the “property” of individual artists whose waslare based upon folkloric |
traditions?

(iv) Neither (i), (i) or (iii). Please provide further information. I

Response

- Neither (i) (i) or (iii)

- There is no express law in this regard. The customary law treats folklore as property of tl
communities. But there are some forms of folk knowledge that are now so widespread thatjthey
are consideredsathe property of the nation
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Question II. 18 Please provide any other comments or practical experiences regarding
the authorization of utilization of expressioosfolklore in your country.

Response

- Not applicable.

Question II. 19 Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, fundingnatates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if fBow are they

determined and to which purposes are the fees applied (for example, for
promotion of national culture)?

Response

- Not applicable.

In general, what practical lessons and examples would benefit a wider audience?

Response

- Not applicable.
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Question II. 20 If indignous or other local communities within your country are

regarded by your law as “owners” of their respective forms of traditional artistic heritage,
how in practice do the communities concerned exercise, manage and enforce their rights
under the law? Whapractical lessons and examples would benefit a wider audience?

Response

- Not appliable.

(e) Sanctions, remedies and jurisdiction

Question II. 21 Which remedies and sanctions are provided for in your national laws
and regulations?

Response

- Not applicable.

Question II. 22 Please provide any other comments or practical experiences regarding
remedies, sanctions and jurisdiction.

Response

- Not applicable.
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() Relation to other forms of protection

Question 11 23 Are there instances in which expressions of folklore have received
protecton in your country by indirect means, such as under related rights?

Response Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response

- Yes. Performers of folklore are protected in a limited way under section 38 of the Copyrig
Act. However, no practical examples can be cited at this stage.

Question II. 24 Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response

- Not applicable.
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(g) Protection of expressions of folklore of foreign countries

Question II. 25 Have there been instances iniafolklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response Yes

Not applicable.

No
If yes:
(1 Please provide details of these cases.
Response

- Not applicable.

(i)  Was it possible for any legal action to bé&eéa by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including the legal basis for such action was taken (for example, on the
basisof reciprocity established in your national laws and regulations).

Response

- Not applicable.

Question II. 26 Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response Yes X

No
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Please provide furtheriarmation on your answer.

Response

- Yes. Since the modern technology particularly biotedbgyp enables the technologically
advanced, rich and developed nations to commercially exploit the folk knowledge and
patent/copyright the new products based on it, there is an urgent need to have internation
to protect all forms of folk knowledge.

Question II. 27 If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response Yes X

No

Please provide further information onwymoanswer.

Response

- The principles used in the Model Provisions could serve as a starting point. é8defimitions
and other provisions need reconsideration in the context of new technological developments.
There must also be a clear policy regarding the ownership and control of folk knowledge.

Question II. 28 What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressibslklore to be protected

and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response

- The question of identification and documentation of the folk knowledge must be left to the
custodians of folk knowledge. There is a need to have a Regional Council on folk knowledge
consisting of representatives of the nations of the Regi@olee the problem of folk knowledge
found in more than one nation.
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Question II. 29 Please provide another comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response

- Nil.

II. Modifications or Adaptations to the Model Provisions
Question 1ll. I Please provide any suggestions for modifications apéations that

could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response

- The suggestions made in some of the responses to this questionnaire could be used for njaking
the Model Provisions more useful, more relevant as a model for national, regional or interr

laws andstandards.

[End of Response of India]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF INDONESIA

Contact Details

Name: A. Zen Umar Purba

Title: Director General of Intellectual Property Rights
Office/Organization: Directorate General of Intellectual Property Rights
Member State: Indonesia

Email: dgip@indosat.net.id

Telephone: 6221-551 7921

Facsimile: 6221-551 7921

L Application of the Model Provisions as a Whole
Question I. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- 1. Directorate General of Intellectual Property Rights, Department of Justice and Human Rights.
- 2. Department of National Education

- 3. Department of Tourism and Culture

Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- Folklore is protected under the Copyright Law Number 12, 1997, Article 10.
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Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes X

No

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If yes:

(i) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- According to the Indonesian Copyright Law Number 12, 1997 mentioned in part four:
Copyright to works of unknown authors article 10:

1. The state shall hold the copyright for works from prehistorical and other national
cultural objects.

2.a.  Work of popular culture which are commonly owned such as stories, legends, folktales,
epics, songs, handicrafts, choreography, dances and other artistic works shall be maintained
and protected by the state.

b. The state shall hold the copyright to works referred to in paragraph (2a) outside the
country.

3. Further provision on copyright held by the state referred to in this article shall be
regulated further in a government regulation.

Article 10A

1. If the author of a work is unknown and the work has not been published the state shall
hold the copyright on such work for the sake of the author.

2. If a work has been published and the author of which or the name printed on such work
is a pseudonym the publisher shall hold the copyright on the work for the sake of the author.

- The Department responsible for administering the law and regulations is the Directorate
General of Intellectual Property Rights, Department of Justice and Human Rights.
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(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes X

No

(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not
followed in your national laws and regulations:

This aspect of the
Model Provisions
has not been followed
in our national laws
and regulations

Response:

The basic principles underlying the Model Provisions (see the Preamble) X

The scope of “expressions of folklore” protected by the Model Provisions
(section 2) X

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6) X

The provisions dealing with authorization of utilization’s of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)
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If you have marked any of the boxes, please provide further information.

Response:

-1.  In general the same basic principle is covered under Copyright Law. However, it is
but not as detailed as proposed in the Model Provisions. We are still preparing the
government regulation.

-2.  We have not followed the Model Provisions. The scope protected under our law is
quite broad and still in general. Those mentioned in the Model Provisions can be interpreted
as covered by the law.

-3.  Basically we have regulated acts against which expressions of folklore are protected
but not as specific as the Model Provisions.

(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- We have not implemented certain aspects of the Model Provisions because they have been
regulated (covered) under Copyright Law of the Republic of Indonesia. We are preparing a
further government regulation concerning folklore, which may cover those proposed in the
Model Provisions.
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(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- We believe that the principles are still viable and we can follow the concept of the Model
Provisions.

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- According to Indonesian Copyright Law Article 10, we use other term for “expression of
folklore” with “works of unknown authors.”

- The subject matter covers works from prehistoric remains, historical and other national
cultural objects such as stories, legends, folktales, epics, songs, handicraft, choreography,
dances and other artistic works.
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Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which

you believe ought to be protected?

Response:

- Traditional medicine and indigenous knowledge.

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- Publication and reproduction without authorization.

Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- The state holds the Copyright for works of prehistoric remains, historical and other national
cultural objects. The protection of “unknown works” also has moral right and economic right.
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(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(ii1) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- Indonesia at present is preparing the government regulation concerning the protection of
folklore. Authorization regulation of such utilization is being discussed.

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No
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Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- In practical experience the performance and recording of traditional Kecak Dance for
commercial purpose is protected under neighbouring right.

(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No

Please provide further information on your answer.

Response:

- Protection of folklore from countries which are not member of Berne Convention should be
regulated as so far the Convention only regulates for its member. This is proposed since that at
the moment the great number of membership of the World Trade Organization is quite
significant.
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Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (i1) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- (i)  The setting up (development) of an international folklore database/information should be
initiated and supported.

- (i)  We suggest WIPO to coordinate for settling such two main problems.
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Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

- It must be carefully considered that the modification of Model Provisions should not contradict
to the interests of each country concerning the protection of folklore.

[End of response of Indonesia]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF ISLAMIC REPUBLIC OF IRAN

Contact Details

Name: Mohammad Hassan Kiani

Title: Director General of Reg. Office for Companies and
Industrial Property

Office/Organization: Registration Organization for Deeds and Properties

Member State: Islamic Republic of Iran

Telephone: +98-21-6702147

Facsimile: +98-21-6701333

L Application of the Model Provisions as a Whole

Question I. 1: Which Government ministry (ies), department(s), agency(ies) and
office(s) in your country deals with questions concerning the legal protection of
expressions of folklore?

Response:

- Ministry of Culture and Islamic Guidance;
- The Judiciary;

- Ministry of Industry and Mines;

- Ministry of Commerce;

- The State Organization for Registration of Deeds and Property
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Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

-Yes

Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes X

No

If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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Response:

1. “The Act on Protection of Authors’, Artists’ and Composers’ Rights” dated 1969.

2. Articles 12 to 13

3. Ministry of Culture and Islamic Guidance and the Judiciary (Ministry of Justice)

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes X

No

(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not
followed in your national laws and regulations:

This aspect of the
Model Provisions
has not been followed
in our national laws
and regulations
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Response:

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions

of folklore (sections 9 and 10) X
The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection

of expressions of folklore of foreign countries (section 14) X

If you have marked any of the boxes, please provide further information.

Response:

- According to Article 22 of the National Law, authors’ economic right shall be protected by
the said Act provided that the work is printed, distributed, published or performed in Iran for
the first time and it has not been printed, distributed, published or performed in any other
country before. In the National Law, the provisions of Sections 9 and 10 of the Model
Provisions have not been taken into consideration.

(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- Adoption of the National Law (1969) earlier than the Model Provisions (1982) could have been
the main reason why certain aspects of the Model Provisions have not been implemented.
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11. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- Chapter One of the National Law covers “The Works Protected,” Chapter Two deals with
“Authors’ Rights” and Chapter Three and Four respectively cover “Duration of Protection of
Authors’ Rights and Other Legal Protections” and “Offences and Penalties.”

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- Model Provisions dated 1982 can be effective and sufficient if some modifications and changes
are made thereto. In other words, by using it as a model, a mechanism should be established
which must be capable of providing international protection for all kinds of expressions of folklore
in the broad sense of the word.

(b)_Protected expressions of folklore

Question II. 4: s a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1)) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?
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Response:

(1) National arts and cultural heritage.

(11) It covers all kinds of works, whether material or not (intellectual), having artistic and
cultural aspects inherited from our ancestors.

(ii1))  National arts and cultural heritage along with folklore will be able to cover all aspects of
folklore in the broad sense of the word.

(iv)  Mostly non-materialistic aspects of folklore.

Question II. 5: In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

Response: Yes

No X

Please provide further information and, if possible, examples. How are
expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response:

- Registration of expressions of folklore is not compulsory. But there are archives and records in
some areas and fields.
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Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which

you believe ought to be protected?

Response:

- Traditional scientific beliefs such as traditional medicine, traditional astrology etc., should be
taken into consideration while adopting new Provisions.

(c) Acts against which expressions of folklore are protected

Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- Although economic rights of the authors of expressions of folklore are not limited to any time
and place and are non-transferable, according to the National Laws, using an expression of
folklore for gainful purposes requires authorization of the owner of the work. Authors of
expressions of folklore enjoy the exclusive right to transfer these rights to third parties (Articles

3 and 6).

Question I1. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- In accordance with Articles 5, 19 and 23 of the National Law, utilizing works for gainful and
commercial purposes requires authorizations.
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Question II. 13: Is the protection afforded by your laws and regulations limited in time?

Response: Yes X

No

If yes, for how long? How is the starting point of protection determined? What happens
to the expression of folklore after the expiry of the period of protection (for example,
does it fall into the public domain so that it may be freely copied and used by anyone
without restriction?)

If no, are there any national experiences in this respect that may be helpful for a wider
audience?

Response:

- According to Article 12 of our National Law, economic rights conferred to authors are
protected for a period of thirty (30) years after the author’s death. After expiration of the said
period the public is allowed to use the work.

Question II. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- There are some exceptions in Articles 13, 14 and 15 of our National Law.




page 9
Islamic Republic of Iran

(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(i11) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

Question I1. 19: Does your law establish a “competent authority”” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they
determined and to which purposes are the fees applied (for example, for

promotion of national culture)?

In general, what practical lessons and examples would benefit a wider audience?

Response:

- As explained before, unlike Sections 9 and 10 of the Model Provisions dated 1982, no
competent authority or supervising authority has been provided for in our National Law.
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(e) Sanctions, remedies and jurisdiction

Question I1. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- Criminal and Civil Sanctions and Remedies (Penalties) have been provided for in Articles
23, 24 and 25 of our National Law against infringement of rights of owners of works.

(f) Relation to other forms of protection

Question II 23:  Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes

No X

(g) Protection of expressions of folklore of foreign countries

Question II. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

Response: Yes X

No
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If yes:
(1) Please provide details of these cases.

Response:

- There have been cases where designs, layout and patterns of Iranian carpets have been
abused and imitated in foreign countries. These unlawful acts constitute infringement of rights

of the owners as a result of which large number of people have encountered great financial
losses.

(i)  Was it possible for any legal action to be taken by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including the legal basis for such action was taken (for example, on the
basis of reciprocity established in your national laws and regulations).

Response:

- However, due to administrative and legislative difficulties, no serious action has so far been
taken against infringement, imitation and unauthorized use of original and unique designs,
layout and patterns of Iranian carpets by foreigners.

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No
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Please provide further information on your answer.

Response:

- Because, the current intellectual property system does not provide sufficient, effective and
adequate protection for all aspects of (expressions of ) folklore. Consequently, adoption of an
International Agreement for protection of expressions of folklore is quite essential.

Question I1. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Please provide further information on your answer.

Response:

- Because, there are numerous countries whose national laws are based on Model Provisions
dated 1982. Consequently, by using the experiences of those countries and researches and studies
conducted on the basis of guidelines of the Intergovernmental Committee of the World
Intellectual Property Organization (WIPO) we could proceed with completion of the Model
Provisions dated 1982 in the framework of an International Agreement.
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Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- In order to find a solution to the above-described problems first of all, by the assistance of
concerned international organizations, in particular UNESCO, governments can identify, regulate
and organize their expressions of folklore. Secondly, on the basis of cooperation among
governments, a mechanism can be established to identify their common expressions of folklore so
that no problems arise in relation with serious and effective protection of the rights pertaining
thereto. Moreover, concerned international organizations and institutions such as UNESCO can
be of great assistance in order to settle any possible disputes.

1L Modifications or Adaptations to the Model Provisions

Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- As mentioned earlier, the Model Provisions can be used as a very effective model for the
purpose of development of national, regional or international laws and standards. Of course, the
Model Provisions should be modified in a manner that:

(1) Firstly, it covers all the works based on folklore, national heritage and national
culture and it’s adequately flexible.

(i1) Secondly, from the international point of view it is able to provide for effective
and sufficient protection of expressions of folklore.

(ii1)  Thirdly, it promotes human culture and consequently facilitates cultural relations
among nations.
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Additional Information Provided by the Islamic Republic of Iran

The completed questionnaire submitted by the Islamic Republic of Iran enclosed
the following copy:

The Act on Protection of Authors’, Artists’ andComposers’ Rights
CHAPTER ONE
Definitions

Article One: For the purpose of this Act, “Author” is the writer, composer or
artist and “work” is what is created as a result of his/her knowledge, art or
initiative irrespective of their manner or method of expression and creation.

Article 2: The following works are protected under this Act:

1- Books, pamphlets, articles, plays or any other scientific, technical, literary or
artistic texts.

2- Poems, songs, melodies, and tunes, which are written, recorded or published
in any manner or method.

3- Audiovisual works for performance on stage or on screen or broadcasting on
radio or on television, which have been written recorded or published in any
manner or method.

4- Musical works, recorded or published in any manner or method.

5- Works of drawing, painting, designing, innovative geographical maps,
ornamental writings and drawings and any kind of decorative work which
has been created in any manner or method either individually or in
combination with other works.

6- Sculptures.

7- Works of architecture including plans and designs of buildings.

8- Photographic works created by an innovative method.

9- Works of human initiative related to handicrafts, industrial arts, design of
carpets, rugs and short napped coarse carpets.

10- Innovative works created on the basis of folklore, national heritage and

national arts.

11 - Any other innovative work created through combination of any of the works

indicated in this Chapter.
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CHAPTER TWO
Authors’ Rights

Article 3: Authors are entitled the exclusive right of publication, distribution,
broadcast, sale and performance of their work and exclusive economic and moral
rights relating to the use of their name and work.

Article 4: The moral rights conferred to the author are not limited to any place
and is unlimited and nontransferable.

Article 5: Authors of the works protected under this Act may transfer their
economic rights in all cases including:

1- Production of motion pictures, movies for television and the like.

2- Stage performances such as plays, ballets and other such performances.

3- Audio or visual fixation of their works on records, tapes or any other modes.

4- Television or radio or any other kind of broadcasts.

5- Translation, publication, reproduction and sale of the works through printing,
drawing, photography, gravure, stereotype., molding and the like.

6- Using the work in scientific, literary, industrial, artistic and promotional
activities.

7- Application of a work in preparation or development of other works indicated
in this Act.

Article 6: Works created through cooperation of two or more authors, if not
separated, is a collective work and the rights conferred to it belong to the authors
jointly.

Article 7: Quotation from published works and making any reference to them
for literary, scientific, technical, educational, teaching and training purposes in
form of criticism and foreword is allowed to a reasonable extent only.

Note:

Indication of the source for pamphlets or booklets prepared and reproduced by
teachers in educational institutes is not obligatory provided that it is not intended
for profit making purposes.

Article 8: Non-profit Public Libraries, Publication Collecting Institutes,
Scientific and Educational Institutes may, in accordance with the Regulations
approved by the Council of Ministers, reproduce works protected under this Act,
through taking photographs or similar ways in proportion with their activities
and on the basis of the required quantity.
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Article 9: After enactment of this Act, Ministry of Information can use those
works it has published or distributed before enactment of this Act.

Article 10: After approval and enactment of this Act, Ministry of Education can
still use the schoolbooks it has printed by virtue of School Books Publication Act
before enactment of this Act.

Article 11: Reproduction of works protected under this Act indicated in Article
2(1) and recording television and radio programs shall be allowed only if they are
intended for non-profit personal purposes.

CHAPTER THREE
Duration of Protection of Authors’ Rights and Other Legal Protections

Article 12: Economic rights conferred to Authors by this Act that can be
transferred through a will or inheritance, are protected for a period of thirty (30)
years after the Author’s death. If there are no heirs, or the rights are not
transferred to a third party through a will, the said rights will be transferred to
the Ministry of Arts and Culture.

Note:
The term of protection of a collective mark indicated in Article (6) shall be thirty
(30) years from the date of death of the last surviving author.

Article 13: Economic rights of works created upon a request or order, shall
belong to the person. making the request or order for a period of thirty (30) years
as from the date of creation of the work unless otherwise agreed upon.

Note:

All the awards and prizes that in scientific, artistic and literary contests and
competitions that are awarded to the works protected under this Act shall belong
to the author.

Article 14: The assignee receiving the author’s rights can use the said rights for
a period of thirty (30) years from the date of transfer, unless a shorter period has
been agreed upon.

Article 15: In respect of Article (13) and (14), if after the expiry of the periods
indicated therein the author is still alive, he will be entitled to exercise the rights
conferred to him. Otherwise, the provisions of Article (12) shall apply.

Article 16: In the following cases the economic rights of the author conferred to
him by this Act shall be protected for a period of thirty (30) years as from the
date of publication or sale:
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1 - Cinematographic or photographic works.
2-  Where the works belongs to a legal entity or the right to use it has
been transferred to a legal entity.

Article 17: Any special name, title or sign representing a work shall be protected
under this Act and no other person can utilize it for any work of the same or
similar kind in a manner that may cause confusion.

Article 18: The assignee, the publisher or those who under this Act hold a
license to use a certain work or those who hold the right to make any references
or adaptations from a work, for profit making purposes must indicate the name
of the author of the work as well as any name or title or special sign representing
the work either on the original or printed or reproduced copy in the usual and
customary manner unless the author has agreed otherwise.

Article 19: Any kind of distortion, mutilation or other kinds of modifications of
the works protected under this Act without the authorization of the author shall
be prohibited.

Article 20: Printing houses, broadcasting organizations, workshops and those
who deal with printing, publication, distribution, fixation, recording and or
reproduction of the works protected under this Act must indicate number of
prints made, number of copies of the books, or number of fixations,
reproductions, distribution or publications made and the serial number of the
sound recordings on all copies distributed along with the date of printing and
name of the respective printing house or workshop.

Article 21: Authors can register their work and its name, title and special sign in
the department that shall be designated by the Ministry of Culture and Arts.

The Regulations pertaining to procedure and formalities of registration as well as
the authority in charge of receiving relevant applications shall be approved by
the Council of Ministers.

Article 22: Authors’ economic right shall be protected by this Act provided that
the work is printed, distributed, published or performed in Iran for the first time
and it has not been printed, distributed, published or performed in any other
country before.
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CHAPTER FOUR
Offences and Penalties

Article 23: Those who publish, distribute or sell all or part of a work protected
under this Act in the name of its Author but without the Author’s authorization
and or knowingly and intentionally publish, distribute or sell it in the name of
any person other than the author, shall be sentenced to simple prison for a period
of 6 months to three years.

Article 24: Those who, without authorization, print publish or distribute a
translation belonging to someone else in his or someone else’s name shall be
sentenced to prison for a period of 3 months to one year.

Article 25: Those who violate the provisions of Articles 17,18,19 and 20. shall
be sentenced to prison for a period of 3 months to one year.

Article 26: Where, as a result of expiry of term of protection of author’s right,
using and exploitation of a work is free for everyone provided that the provisions
of this Act are duly observed, in respect of those who violate the provisions of
Article 17,18,19 and 20, the Ministry of Culture and Arts shall act as private
plaintiff.

Article 27: The private plaintiff can request the court in charge of issuing the
final judgment to publish the contents of the court’s judgment in a newspaper at
the plaintiff ‘s own choice and cost.

Article 28: Where the party violating the provisions of this Act is a legal entity
in addition to the criminal prosecution of the person running the said legal entity
under whose decision and guidance the crime was committed, the damages of
the private plaintiff shall be remedied from the personal properties of the said
person and if his personal properties are not sufficient and adequate for that
purpose, the balance shall be taken from the person committing the crime.

Article 29: Judicial authorities can, along with hearing the case raised by the
private plaintiff, order the bailiffs of the Justice Administration to prevent
publication, distribution or sale of work that is the subject matter of the petition
and order to proceed with their confiscation.

Article 30: The works created before adoption and enactment of this Act shall
be protected by this Act. Those who, until the adoption and enactment of this
Act, have used or exploited works belonging to others without their
authorization are not allowed to re-perform, re-publish, re-distribute, reproduce,
or re-sell the work unless expressly authorized by the author or his representative
and with due observation of the provisions of this Act. Violators of the
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provisions of this Article as well as those who, in order to avoid and evade
justice, print, record, reproduce or use the work under a date prior to enactment
of this Act, shall be sentenced to the punishment indicated in Article 23.

Court actions taken with Judicial Authorities prior to enactment of this Act shall
remain effective.

Article 31: Prosecution of crimes indicated in this Act shall be initiated by the
private plaintiff and shall be suspended and closed as a result of remission by the
said plaintiff only.

Article 32: Articles 245, 246, 247 and 248 of Penal Code are hereby announced
as null and void.

Article 33: Executional Regulations pertaining to this Act shall be prepared by
the Ministry of Culture and Arts, Ministry of Justice and Ministry of Information
and shall be approved by the Council of Ministers.

The above Act comprising 33 Article and 3 Notes, after approval by the Senate
in its session of Monday, 3rd Azar 1348 (23rd November 1969) has been further
approved by the National Consultative Assembly during its session of Thursday,
11th Day 1348 (January 1% 1970).

Abdullah Riazi
Speaker of the National Consultative Assembly

[End of response of the Islamic Republic of Iran]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF ITALY

Contact Details

Name: Raffaele Foglia

Title: Legal Counsellor
Office/Organization: Ministry of Foreign Office, Roma
Member State: Italy

Email: r.foglia@mclink.it

Telephone: 0685557 75

Facsimile: 0685557 75

Application of the Model Provisions as a Whole

Question I. 1 Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- The (gereral) protection of expressions of folklore is a task of our Ministry of Culture.

Question 1. 3 Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual propertyin your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response Yes

No

* The questionnaire caerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, proviftedn a State’s intellectual property laws. It

may be provided for bgui generigof its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirecidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folkloresave to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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- The expression of folklore doesn’t receive any specific legal protection of intellectual
property in our law system.

- Such protection has not been established in our country because the expressions of fojklore
are considered li&works, performances, or artistic expressions belonging to the commor]
domain and therefore out of a copyright or a neighboring rights protection. According to
Article 15.4 of the Bern Convention concerning unpublished work, where the identity of the

author is unknown, but where there are grounds to presume that he is our citizen, it's pogsible
to designate the authority which shall represent the author and shall be entitled to protedt and
enforce his rights in the countries of the Union.

Il. Application of the Principal Provisions of the Model Provisions

(b) Protected expressions of folklore

Question 11.8 Please provide any additional information, comments actical
experiences on the scope of protected expressions of folklore.

Response:

- In our law system the expression of folklore can be protected against some prejudicial agtions,
and also against some illicit exploitation, when those conducts aréabtampromise or
damage the authencity of the tradition or the heritage itself. In these cases the object of tlje
protection is not the exclusive right of the owner (or the stakeholder) of the expression of
folklore, but the integrity of the tradition itffeor the individuality of the community (for
example, the holy religious image, as significant design typical for a religious community.
national flag etc.).

- It's a question of liability if somebody uses an expression of folklore distortiraffending
the cultural interests or the heritage of the community concerned.
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(c) Acts against which expressions of folklore are protected

Question II. 15 Taking into account the expressions of folklore in your country, against
which forms of eyloitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- In our country a protection for expressions of folklore could be necessary against all kinds of
the abusive forms of exploitation, uses and actions which don’estgpe dignity of the
community concerned, or are offensive against their respectability or their honor (e.g. sonje
sacriligious utilization of artistic expressions belonging to a religious traditions, etc.).

(d) Authorization of utilizations of expressions of folklore

Question 11.17 Are expressions of folklore regardedynur country as:

Response

() The “property” of the country as a whole (as part of the national cultural
heritage)?

(i)  Asthe “property” of indigenous or other local communities within your
country?

(i)  As the “property” of individual artist whose works are based upon folklori
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.

Response:

- In our country the expression of folkieibelongs normally to the public domain and there
cannot be regarded as object of an exclusive right, because such expressions are a partof the
National (or regional) cultural patrimony, or of religious traditic
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() Relation to other forms of protection

Question 11 23 Are there instances in which expressions of folklore haoeived
protection in your country by indirect means, such as under related rights?

Response Yes

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- In our country some exprasss of folklore can receive protection by indirect means: for
example, some artistic local traditions, under certain conditions, could be protected againgt
unfair use made with gainful intent, or against abusive exploitation or reproduction outside their
customary context. Such protection can play in favor of one specific community or an
organized group which is generally considered as rightsholders or original titular of the sajne
artistic tradition.

(g) Protection of expresions of folklore of foreign countries

Question II. 26 Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Please provide further information on your answer.

Response:

- We do think that an international agreementtfoe protection of expressions of folklore is
necessary, especially in favor of the developing Countries and/or in favor of the Indigenousjand
local communities.
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Question II. 27 If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response Yes

No

Please provide further information on your answer.

Response:

- We also believe that the Model Provision could serve as an adequate starting point fof the
development of such an agreement.

Question II. 28 What practical proposado you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechems for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- Amag the main problems arising in order to ensure an adequate and effective protectionjof
the expressions of folklore, it has to be considered not only the lack of appropriate sourceg for
identification of such expressions, or the lack of workable mechanfisns®ttling the questior
of expressions of folklore operating in one country, but also the identification of the legal
rightsholder (which could be, for instance, legitimate to act judicially), and the exclusivity
origin of such expressions in ercountry.
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Modifications or Adaptations to the Model Provisions
Question 1ll. T Please provide any suggests for modifications or adaptations that

could be made to the Model Provisions in order that they may be more useful as a model
for national, regional or international laws and standards.

Response:

- Solution must be found for cases where more than one community holds the same
expresan of folklore.

[End of response of Italy]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF JAMAICA
Contact Details
Name: Natalie Wilmot
Title: Manager of Copyright and Related Rights
Office/Organization: Jamaica Intellectual Property Office
Member State: Jamaica
Email:
Telephone: (876) 754 95 45
Facsimile: (876) 929 1190

L Application of the Model Provisions as a Whole

Question I. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- The Ministry of Industry, Commerce and Technology (MICT)

- The Jamaica Intellectual Property Office (JIPO) is a specialized division of MICT.

Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- Yes.
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Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If no,

(i) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- Consultations are still in progress. On May 24-25, 2001, WIPO in collaboration with JIPO
hosted a Workshop on TK and Folklore to discuss the importance of the basic principles and to
solicit feedback and input from stakeholders. This workshop was a follow-up to a fact-finding
mission conducted in Jamaica on June 7-10, 1999. Further, on May 28-30, 2001, UNESCO in
collaboration with the Government of Jamaica hosted the Caribbean Member States Meeting on
TCF to review the provisions of the model law and to solicit feedback and recommendations from
Member States. Note that there is a proposed Geographical Indications Bill which will make
some provision for Agricultural and Craft Products. Note also that consideration is being given to
adopting the model law but with possible modification to take into account the Internet and a
more workable licensing/authorization regime.

1I. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- The principles which were taken into account in elaborating the Model Provisions are still viable
today. However, it may also be necessary to include the principles of cultural diversity which is
shared versus cultural specificity. This is a real issue which countries in the Regions must grapple
with as a pre-requisite to research, inventory and protection of TCF and TK.
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(b)_Protected expressions of folklore

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- Culinary recipes and processes.

(c) Acts against which expressions of folklore are protected

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- Any publication reproduction and any distribution of copies of expressions of folklore.

- Any public recitation or performance, any transmission by wireless means or by wire and any
other form of communication to the public of expressions of folklore.

- Any translation or adaptation of expressions of folklore.
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(f) Relation to other forms of protection

Question Il 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes X

No

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- The Jamaican Copyright Act of 1993 provides for the protection of related rights in a broad way
so that expressions of folklore would be captured in the genus of works being referred to as it

relates to performers rights and the rights of persons having recording rights (see Sections 107-
114 of the Act).

- The Copyright Act also empowers the Minister under Section 104 (I) (¢) to designate National
Cultural Events under this provision, the Copyright Tribunal is charged with the responsibility of
recommending to the Minister a rate of royalty or other payments payable in respect of the use or
presentation in such national cultural event as the Minister may by order designate if any works
or performance in which copyright or other rights subsist.
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(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

No

Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Please provide further information on your answer.

Response:

- It would also be useful to examine the Peru Model of a Community Rights Legislative System
and Japan’s Ancient Shrine and Temple Act and National Treasure Act.
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Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (ii) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

- Countries richest in TK and TCF have been unable to archive, utilize and share it. What is
needed at the national level is the adoption and implementation of policies favorable to
protection, archiving, preservation technical training, research, documentation and public
awareness. At the regional level, the creation of a regional organization which would serve as a
repository of data submitted from countries as a result of their national efforts. This organization
would be comprised of Member States of the region and would be charged with the responsibility
of establishing a Caribbean methodology for researching our culture, guidelines for benefit-
sharing schemes, identifying common expression in the region and to promote the exchange of
information between Member States and other regions. In addition, assistance with funding and
expertise is needed at the international level to facilitate the foregoing proposals. It may be
necessary to consider the formation of a world court/tribunal for the preservation/protection of
TCK and TK.
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Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

1. The establishment of a code of ethics ensuring appropriate respectful approaches to and
recognition of traditional scholars — the creators, bearers and transmitters of TCF and TK.

2. The repatriation of compensation post facto of TCF and TK works exploited, for example, the
Jamaican Taino Zemi in the possession of the British museum.

3. The protection of indigenous peoples and endangered TCF and TK community spaces, burial
sites.

[End of response of Jamaica]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF JAPAN
Contact Details
Name: Ken-Ichiro Natsume
Title: Assistant Director

Office/Organization: Ministry of Foreign Affairs
First International Organization Division

Member State: Japan

Email: kenichiro.natsume@mofa.go.jp
Telephone: +81-3-6402-2201

Facsimile: +81-3-6402-2203

L Application of the Model Provisions as a Whole

Question I. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

Agency for Cultural Affairs (Copyright)
Ministry of Economy, Trade and Industry
Ministry of Agriculture, Forestry and Fisheries

Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

No
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Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Yes

No X
If no,
(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

It is very difficult to provide specific legal protection for “expressions of folklore” in Japan
because of their ambiguity on definition, ownership etc. So far, there seems to be no strong
requests for their protection as IPR in Japan.

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of expressions
of folklore as intellectual property.
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Question II. 6: Is a term other than “expressions of folklore” usually used in your country
to describe the subject matter referred to in Section 2 of the Model Provisions? If yes:

(1) What is the term?
(i) What subject matter does it cover?

Response:

(1) “work”, “performance”

(1i1) “work” is defined as “a production in which thoughts or sentiments are expressed in a
creative way and which falls within the literary, scientific, artistic or musical domain”
(Article 2 (1)(1)) under Copyright Law.

“Expressions of folklore” in the Article 2 of the Model Provision might be included within
the scope of “work”, therefore, their authors are granted copyright in accordance with the
Copyright Law of Japan, where applicable.

In addition, “Performance” is defined as “the acting on stage, dancing musical playing,
singing, delivering or performing in other way of a work, and includes similar acts not involving
the performance of a work which have the nature of public entertainment” (Article 2(1)(ii1))
under the Copyright Law. The performances of “expressions of folklore” are included within the
scope of “performance”, therefore, the performers of expressions of folklore are adequately
protected in accordance with the Copyright Law of Japan.

(Reference) Copyright Law

(Classification of works)
Article 10. (1) As used in this Law, "works" shall include, in particular, the following:

(1) novels, dramas, articles, lectures and other literary works;

(i1) musical works;

(ii1) choreographic works and pantomimes;

(iv) paintings, engravings, sculptures and other artistic works;

(v) architectural works;

(vi) maps as well as figurative works of a scientific nature such as plans, charts, and models;
(vii) cinematographic works;

(viii) photographic works;

(ix) program works.
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Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response

So far, there seems to be no strong requests for the protection of folklore as IPR in Japan.

Question I1.17: Are expressions of folklore regarded in your country as:

(1) The “property” of the country as a whole (as part of the national cultural |
heritage)?

(i) As the “property” of indigenous or other local communities within your |
country?

(i11)) As the “property” of individual artists whose works are based upon folkloric |
traditions?

(iv) Neither (i), (ii) or (ii1). Please provide further information. |

Response:

There is no agreed consensus on definition and ownership of folklore both domestically and
internationally. Therefore, it is difficult to make any classification among the choices presented
above.

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Yes X

No
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Please provide further information, and, where possible, practical examples to illustrate

your response.

Response:

O Copyright

Law

“performance” : “Performance” is defined as “the acting on stage, dancing musical playing,

OLaw for the

singing, delivering or performing in other way of a work, and includes similar acts
not involving the performance of a work which have the nature of public
entertainment” (Article 2(1)(ii1)) under the Copyright Law. The performances of
“expressions of folklore” are included within the scope of “performance”,
therefore, the performers of expressions of folklore are adequately protected in
accordance with Copyright Law of Japan. This protection is consistent with the
obligations under WPPT.

protection of cultural properties

“folk-cultural properties” : “Folk-cultural properties” is defined as “manners and customs related

food, clothing and housing, to occupations, religious faiths, festival, etc., to folk-
entertainment and clothes, implements, houses and other objects used therefore,
which are indispensable for the understanding of changes in our people’s modes of
life”’(Article 2(1)(iii)) under the Law for the protection of cultural properties.
Among these tangible or intangible folk-cultural properties, the properties, which
are considered having special importance, are designated and provided special
protection as important tangible (or intangible) folk-cultural properties.

“intangible cultural properties” : “Intangible cultural properties” is defined as “art and skill

employed in drama, music and applied arts, and other intangible cultural products,
which possess a high historical and/or artistic value in and for this country”(Article
2(1)(i1)) under the Law for the protection of cultural properties. Among these
intangible cultural properties, the properties, which are considered having special
importance, are designated as important intangible cultural properties, and those
persons and bodies that highly embody these skills are also recognized and
protected.
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Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

O
No O

Please provide further information on your answer.

Response:

The discussion for international legal framework of protection of folklore might not be
unnecessary in the future. However, it might be too premature to initiate the discussion because
there are quite a few fundamental questions to be answered. Therefore, currently, discussions
should be focused upon basic issues such as definition, ownership, allocation and exercise of
rights, treatment of folklore existing beyond borders. It might be much more important to develop
common understandings on these issues among WIPO member courtiers, rather than initiating the
discussion for international legal framework..

[End of response of Japan]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF KENYA

Contact Details

Name: Mr. Paul Omondi Mbago
Title: Registrar General
Office/Organization: Attorney General’'s Office
Member State: Kenya

Telephone: 254-2227461

Facsimile: 254-2225515

l. Application of the Model Provisits as a Whole
Question I. 1 Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Attorney General’s Office.

Question I. 2 Are the Model Provisionavailable in (one of) the official languages of
your country?

Response:

- Yes, they are available in English.
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Question 1. 3 Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intélectual property in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response  Yes X

No

If yes:

(i) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulationBlease provide the WIPO Secretariat

with copies of théaws and regulations.

Response:

- The Copyright Act Chager 130 of the Laws of Kenya.

- Section 18 (3) empowers “the Attorney General to make regulations authorizing and
describing terms and conditions governing any specified use of folklore, except by national
public entity for noacommercial purposes or imgation of any work made abroad which
embodies folklore.

- Section 18 (4) defines folklore as hereunder “for the purposes e$sation (3) “folklore”
means a literary, musical or artistic works presumed to have been created within Kenya bl an
unidentified author which has been passed from one generation to another and constituteg a
basic element of the traditional cultural heritage of Kenya.”

- These provisions came into force in 1975 by Act No. 5 of 1975, section 11.

- The responsible ministry is th&ttorney General’'s Chambers.

* The questionnaire concerns national experiences with the legal protetgxpressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for bysui generigof its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folkloreyich as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevart legdl protection of

expressions of folklore as intellectual property.
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(i) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response  Yes X

No

(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may at have been implemented in your country.

Response:

- The regulations that were to be made under section 18 of the Copyright Act were not fnade
or rather have not been made, thus making it difficult to implement the Model Provision§.

. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question Il. 1 What are the principles undgihg the protection of folklore in your
national laws or regulations?

Response:

- The inclusion of the protection of expressions of folklore in the Copyright Act of Kenya
bastally to protect them against commercial exploitation by third parties and to retain th
traditional cultural heritage of Kenya.

Question Il. 2 Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- The principkes underlying the protection of expressions of folklore in the Model Provision
still hold and are thus valid.
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(b) Protected expressions of folklore

Question 1. 4 Is a term other than “expressions of folklore” used in iypational laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions?If yes:

() Whatis the term?
(i)  What subject matter does it cover?
(i)  Why was that term selected?
(iv) What subject matter wdd the term “expressions of folklore” cover in your
country?

Response:

- The current Act uses the term “folklore” as opposed to “expressions of folklore.” The tem]/
“folklore” as used in the Act covers all literary, artistic and musical works created within Kenlya
and passed down generations. Itis an all inclusive definition.

Question Il. 7 Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you beliewe ought to be protected?

Response:

- No.

(c) Acts against which expressions of folklore are protected

Question Il. 9 Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- If the regulations were made, they would protestkfore from commercial unauthorized use gs
well as illicit exploitation just as the Copyright Act protects against unauthorized use and grgants
moral rights (recognizes the moral rights of the author).
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Question II. 10 Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section thefModel

Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Regulations not in place yet.

Question II. 12 If your laws or regulations provide rights in respettacknowledgment

of source (such as those envisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how isie requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expresss of folklore? Or perhaps communities in your
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

- Folklore is dentified as that which constitutes a basic element of the traditional heritage of]
Kenya and is presumed to have been created within Kenya.

Question II. 13 Is the protection afforded by your laws and regulations limited in time?

Response Yes

No X
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Question II. 14 Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are thggnaed as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- Exceptions to the protection accorded by section 18 are basically the use of folklore by a
national public enty for nonrcommercial purposes or the importation of any work made abroad
which embodies folklore.

(d) Authorization of utilizations of expressions of folklore

Question II. 20 If indigenous or other local communities within your courdirg

regarded by your law as “owners” of their respective forms of traditional artistic heritage,
how in practice do the communities concerned exercise, manage and enforce their rights
under the law? What practical lessons and examples would benefit aaudence?

Response:

- Not applicable.

(e) Sanctions, remedies and jurisdiction

Question II. 21 Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- Not applicable.

Question Il. 22 Please provide any other comments or practical egpees regarding
remedies, sanctions and jurisdiction.

Response:

- Not applicable.
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(N Relation to other forms of protection

Question 11 23 Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as uneleted rights?

Response  Yes

No X

(g) Protection of expressions of folklore of foreign countries

Question II. 25 Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreignraoyf?

Response:

- Not applicable.

(i)  Was it possible for any legal action to be taken by the relevant authorities
and/or the affected nationals of your country to prevent, or seek redress
for, such exploitation or utilization? If yes, please provide details,
including e legal basis for such action was taken (for example, on the
basis of reciprocity established in your national laws and regulations).

Response:

- Not applicable.

[End of response of Kenya]




QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF KYRGYZSTAN
Contact Details
Name: Mr. Roman O. Omorov
Title: Director
Office/Organization: State Agency of Science and Intellectual Property under the
Government of the Kyrgyz Republic (Kyrgzpatent)
Member State: Kyrgyz Republic
Email: Kyrgyzpatent@infotel kg
Telephone: (996-312) 680 819
Facsimile: (996-312 681 703)

L Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- The state policy in the field of intellectual property protection in Kyrgyzstan is carried out by
the State Agency of Science and Intellectual Property under the Government of the Kyrgyz
Republic, the sphere of culture is regulated by the Ministry of Education and Culture of the
Kyrgyz Republic, scientific researches in the field of national cultural heritage are carried out by
the National Academy of Sciences of the KR and Kyrgyzpatent’s Scientific Research Centre.

Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- No, they are not.
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Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

If you have marked any of the boxes, please provide further information.

If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- In the Kyrgyz Republic there are not any laws on the protection of expressions of folklore.
Legislation of the Kyrgyz Republic on Intellectual Property considers expressions of folklore as
public domain. However, the Law of KR “On Copyright and Related Rights,” provides for the
payments to the State Fund of Intellectual Property for the usage of works which was in public
domain. Funds of the latter are used for the development of culture.

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- We deem that development of model provisions was based on the right principles. In particular,
it is important to preserve the balance between strong protection and the possibility of a free
development of folklore and it’s propaganda.

(b) Protected expressions of folklore

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- In Kyrgyzstan for the designation of the term “Expressions of Folklore” are used two terms:
“works of people’s traditional art” and “works of people’s creativity.” The term “expressions of
folklore” in Kyrgyzstan is understood in a more narrow sense than is provided in the Model
Provisions, and means basically the works of people’s oral art.
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Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- From our point of view,the Model Provisions cover practically all types of works of people’s
creativity.

(c) Acts against which expressions of folklore are protected

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

- Except the actions designated in Model Provisions and resulting in a economic damage, we deem
that it is necessary to provide protection of the moral rights of the nation. In particular, in our
country there are the cases where certain authors take the works without designation that this work
is common to all the people, and make the misrepresentation which prejudice the original work.
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(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your
country?

(i) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.

Response:

- Expressions of folklore are the property of the nation and performers, the works of which are
based on the people’s works.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- In Kyrgyz there is a system for the collective management of copyright and related rights and
licensing is provided for the use of copyright subject matters. Organization for copyright
management collects the fees for the use of works which are in public domain as well, which are
transferred to the State Fund of Intellectual Property.
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(f) Relation to other forms of protection

Question II. 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes

No X

(g) Protection of expressions of folklore of foreign countries

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response: Yes X

Please provide further information on your answer.

Response:

- The necessity for an international treaty on the protection of expressions of folklore is
stimulated by the increasing amounts of cases of people’s creativity products unfair utilization.
And first of all there is a necessity for the protection of expression of folklore on the
international level.
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Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Please provide further information on your answer.

Response:

- In the Model Provisions there already provided for certain points of the future legislation for the
protection of expression of folklore as well as on the international level.

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (i1) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

(1) On the criteria for determination (identification) of expression of folklore might be genre
features (for example: epochs, fairy tales, legends, which have the people’s heritage origin, on
the contrary, novels, essays are made by the authors) and such a criteria might be the absence of
author.

(i) One of the ways for the solution of this matter from our point of view is the foundation, on
the basis of regional agreements, of Regional Centres for protection and examination of
expressions of folklore, which can deal with the protection of expressions of folklore matters and
management of countries with similar traditional culture and be capable to make competent
conclusions on belonging of a particular expression of folklore to the nation of one or other
country.
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1I. Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

- From our point of view it is necessary to conduct seminars in those WIPO Member States,
where there is not any form of protection provided for expressions of folklore for the time being.

It is also necessary to make the translation of Model Provisions in official languages of WIPO
Member States.

[End of response of Kyrgyzstan]




QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF LATVIA
Contact Details
Name: Mara ROZENBLATE
Title: Head of PCT Section
Office/Organization: Latvian Patent Office
Member State: Latvia
Email: mara@lrpv.lv
Telephone: + 371 7027 622
Facsimile: + 371 7027 690

L Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- There is no such authority in Latvia

Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- Not available
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If you have marked any of the boxes, please provide further information.

(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- Since there is not any group of people in Latvia practicing traditional knowledge in everyday
life and we have not faced any illicit exploitation of our traditional knowledge we have not
established any system of legal protection of traditional knowledge and folklore. Folklore is
considered in Latvia as expression of art.

11. Application of the Principal Provisions of the Model Provisions

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- At present we have not thought of folklore as a subject matter of any property rights. We have
not had any discussion among interested circles concerning this matter
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Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1) What is the term?
(1)) What subject matter does it cover?

Response:

- In Latvia there is accepted definition of folklore as it is adopted by the 25™ Session of
Conference of the General Assembly of UNESCO on 15™ November 1989 in Paris. Music,
dances, games, plays, mythology, rites, customs, handicrafts and the like are considered as
expressions of folklore.

Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- There is no legal protection afforded to expressions of folklore in our country. Each person
can use elements of folklore in creation of new products or works which can be protected
according to copyright or industrial property rights.

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Response:

- At present we can not answer this question neither positively nor negatively.

[End of response of Latvia]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF THE REPUBLIC OF LITHUANIA

In a letter received on October 2, 2001, by the Secretariat of the World
Intellectual Property Organization (WIPO), the State Patent Bureau of the Republic of
Lithuania advised that there are no special provisions protecting traditional knowledge
and folklore in the legal acts of Lithuania. In addition, according to the Law on
Copyright and Neighbouring Rights (Art.5), protection of this law does not apply to the
subject matter of works of folk art and they therefore should be sui generis protected. It
was further stated that because Lithuania has many old traditions and folklore, Lithuania
is interested in the activites within this field.

[End of response of the Republic of Lithuania]



QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF MALAYSIA
Contact Details
Name: Ismail Jusoh
Title: Director
Office/Organization: Intellectual Property Division
Ministry of Domestic Trade
and Consumer Affairs
Member State: Malaysia
Email: wzismail@kpdnhg.gov.my
Telephone: (603) 227 43 581
Facsimile: (603) 227 41 332

L Application of the Model Provisions as a Whole

Question I. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)
in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- None for the moment.




page 2
Malaysia

Question 1. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- None.

Question L. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as

intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes

No X

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat

with copies of the laws and regulations.

Response:

- Not relevant.

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes

Not relevant

No
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(ii1) Please indicate below which aspect(s), if any, of the Model Provisions are not
followed in your national laws and regulations:

This aspect of the
Model Provisions
has not been followed
in our national laws
and regulations

Response - Not relevant

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

U UU U
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If you have marked any of the boxes, please provide further information.

Response:

- Not relevant.

(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

Response:

- Not relevant.

If no,

(i) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- Being a new subject matter, it needs to be studied in great detail.
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(i1) In relation specifically to the Model Provisions, please indicate below which
aspect(s) of the Model Provisions may have prevented their implementation in
your country:

Yes, this aspect may have

prevented implementation
of the Model Provisions

The basic principles underlying the Model Provisions (see the Preamble)

The scope of “expressions of folklore” protected by the Model Provisions
(section 2)

The acts against which expressions of folklore are protected
and the exceptions thereto (sections 3, 4, 6 and 6)

The provisions dealing with authorization of utilizations of expressions
of folklore (sections 9 and 10)

The sanctions and remedies provided for (sections 7 and 8)

The solutions offered by the Model Provisions for the protection
of expressions of folklore of foreign countries (section 14)

U Uouud

If you have marked any of the boxes, please provide further information.

- Not relevant.
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(111) Please indicate any other reason(s) why the Model Provisions
have not been implemented in your country.

Response:

- None.

11. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- Not relevant.

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?

Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- Model Provisions need to be modified to suit the current technological environment.
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Question II. 3: Please provide any additional information, comments or practical
experiences on the basic principles taken into account for the elaboration of the Model
Provisions.

Response:

- None.

(b)_Protected expressions of folklore

Question II. 4: Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1)) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?

Response:

- Not relevant.
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Question II. 5: In the practical application of your national laws and regulations, has
identification of the folklore to be protected presented any difficulties?

-
No ]

Not relevant.

Please provide further information and, if possible, examples. How are
expressions of folklore identified in your country (for example, are they registered as
such? Are there folklore inventories, archives and databases?)

Response:

(a) Identified by cultural performances by ethnic groups

(b) The Ministry of Culture, Arts and Tourism maintains a list of these ethnic groups.

Question II. 6: Is a term other than “expressions of folklore” usually used in your
country to describe the subject matter referred to in Section 2 of the Model Provisions? If

yes:

(1)  What is the term?
(1)) What subject matter does it cover?

Response:

- None.
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Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- None.

Question II.8: Please provide any additional information, comments or practical
experiences on the scope of protected expressions of folklore.

Response:

- None.
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(c) Acts against which expressions of folklore are protected

Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- Not relevant.

Question II. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Not relevant.

Question II. 11: Based upon your experiences with implementing your national laws and
regulations, against which forms of exploitation, uses and actions in respect of
expressions of folklore should protection be granted? Please provide practical examples.
Are there any practical experiences with implementing the relevant provisions in your
laws and regulations that would be helpful for a wider audience?

Response:

- Not relevant.
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Question II. 12: If your laws or regulations provide rights in respect of acknowledgment
of source (such as those envisaged in Section 5 of the Model Provisions), please indicate,
referring to practical examples where possible, whether such rights have been useful,
effective and workable in practice.

For example, how is the requirement that the expression of folklore be
“identifiable” (as being derived from a known community or place) implemented in your
country? How is this requirement implemented if in your country there may be various
communities sharing similar expressions of folklore? Or perhaps communities in your
country also live in neighboring countries, and/or communities in your country may have
adopted and developed an expression of folklore that originated in another country?

Response:

- Not relevant.

Question II. 13: Is the protection afforded by your laws and regulations limited in time?

-
No ]

If yes, for how long? How is the starting point of protection determined? What happens
to the expression of folklore after the expiry of the period of protection (for example,
does it fall into the public domain so that it may be freely copied and used by anyone
without restriction?)

Not relevant.

If no, are there any national experiences in this respect that may be helpful for a wider
audience?

Response:

- Not relevant.
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Question II. 14: Please provide information on the exceptions, if any, to the rights
referred to immediately above in your laws or regulations. Are they regarded as adequate
from the view point of both the custodians of folklore and users in your country?

Response:

- Not relevant.

Question II. 15: Taking into account the expressions of folklore in your country, against
which forms of exploitation, uses and actions may protection for expressions of folklore
be necessary? Please provide practical examples.

Response:

1. Shadow plays in Malay Heartland of Kelantan and Terengganu
2. Folk poetry

3. Folk songs

4. Instrumental folk music

5. Folk dances

Question II. 16: Please provide any other comments or practical experiences regarding
the nature of the protection afforded to expressions of folklore in your country.

Response:

- None.
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(d) Authorization of utilizations of expressions of folklore

Question I1.17: Are expressions of folklore regarded in your country as:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i1) As the “property” of indigenous or other local communities within your
country?

(ii1) As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (i1) or (iii). Please provide further information.

Question II. 18: Please provide any other comments or practical experiences regarding
the authorization of utilization of expressions of folklore in your country.

Response:

- None for the moment.

Question II. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they
determined and to which purposes are the fees applied (for example, for
promotion of national culture)?
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In general, what practical lessons and examples would benefit a wider audience?

Response:

- Not relevant.

Question II. 20: If indigenous or other local communities within your country are
regarded by your law as “owners” of their respective forms of traditional artistic heritage,
how in practice do the communities concerned exercise, manage and enforce their rights
under the law? What practical lessons and examples would benefit a wider audience?

Response:

- Not relevant.

(e) Sanctions, remedies and jurisdiction

Question II. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- Not relevant.
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Question II. 22: Please provide any other comments or practical experiences regarding
remedies, sanctions and jurisdiction.

Response:

- Not relevant.

(f) Relation to other forms of protection

Question II 23: Are there instances in which expressions of folklore have received
protection in your country by indirect means, such as under related rights?

Response: Yes

No X

Please provide further information, and, where possible, practical examples to illustrate
your response.

Response:

- Not relevant.
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Question II. 24: Please provide any other comments or practical experiences regarding
other forms of protection afforded to expressions of folklore in your country.

Response:

- None

(g) Protection of expressions of folklore of foreign countries

Question II. 25: Have there been instances in which folklore originating in your country
has been exploited or otherwise utilized in a foreign country?

.
No .

Question II. 26: Do you believe that an international agreement for the protection of
expressions of folklore is necessary?

Not relevant.

Response: Yes X

No

Please provide further information on your answer.

Response:

- International agreement is necessary in order to settle possible disputes arising between
countries on claim of ownership of the expressions of folklore.
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Question II. 27: If yes, do you believe that the Model Provisions could serve as an
adequate starting point for the development of such an agreement?

Response: Yes X

No

Question II. 28: What practical proposals do you have regarding the two main problems
that prevented the development of an international treaty in 1984 ((i) the lack of
appropriate sources for the identification of the expressions of folklore to be protected
and (i1) the lack of workable mechanisms for settling the questions of expressions of
folklore that can be found not only in one country, but in several countries of a region.)

Response:

1. Create database on expressions of folklore

2. Define workable mechanism among the countries in the region in cases of common
expressions of folklore.

Question II. 29: Please provide any other comments or practical experiences regarding
the protection of expressions of folklore of foreign countries.

Response:

- None
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111 Modifications or Adaptations to the Model Provisions
Question III. 1: Please provide any suggestions for modifications or adaptations that
could be made to the Model Provisions in order that they may be more useful as a model

for national, regional or international laws and standards.

Response:

1. Amend the Model Provision to the current technological environment.

[End of response of Malaysia]



CUESTIONARIO SOBRE EXPERIENCIAS NACIONALES EN LA PROTECCION
JURIDICA DE LAS EXPRESIONES DEL FOLCLORE

Informacion de contacto

RESPUESTA DE MEXICO

Nombre: Javier Tapia Ramirez

Cargo: Director de Proteccion contra la Violacion del Derecho de Autor
Oficina/Organizacion: Instituto Nacional del Derecho de Autor

Estado miembro: Meéxico

Correo-e: Jjtapia@sep.gob.mx

Teléfono: 52-30-75-00 Ext. 21187 y 21188

Fax: 52-30-76-44

L Aplicacion del conjunto de Disposiciones Tipo

Pregunta . 1: ;Qué ministerio(s), departamento(s), organismo(s) y oficina(s)
gubernamental(es) de su pais se ocupa(n) de las cuestiones relativas a la proteccion juridica de

las expresiones del folclore?

Respuesta:

Publica.

Instituto Nacional del Derecho de Autor, Organo desconcentrado de la Secretaria de Educacion

Pregunta [. 2: ;Disponen de las Disposiciones Tipo en (uno de) los idiomas oficiales de su

pais?

Respuesta:

Actualmente las Disposiciones Tipo no se encuentran disponibles en idioma espafiol.
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Pregunta I. 3: ;Reciben las “expresiones del folclore”, ya sea como se definen en las
Disposiciones Tipo, o como se entienda ese término en su pais, una proteccion juridica
especifica como propiedad intelectual en su legislacion nacional (esté dicha legislacion

relacionada con la propiedad intelectual o no)?

Respuesta:

Si X

En caso afirmativo:

1) Sirvase facilitar informacion sobre la legislacion pertinente, por ejemplo los
nombres completos, los articulos o parrafos pertinentes, las fechas de entrada en vigor
y el nombre y las sefias del ministerio, departamento, organismo u oficina encargada
de la administracion de la(s) ley(es) de que se trate. Sirvase enviar a la Secretaria de

la OMPI copias de dicha(s) leyes.

Respuesta:

La Ley Federal del Derecho de Autor
Titulo VII

De los Derechos de Autor sobre los Simbolos Patrios y de las Expresiones de las Culturas Populares

Capitulo I

Disposiciones Generales

Articulo 154

Capitulo III

De las Culturas Populares

Articulo 157 al 161

Titulo XII

De los procedimientos Administrativos

Capitulo I

De las Infracciones en Materia de Derecho de Autor
Articulo 229, fraccion XIII y Articulo 230 fraccion 1
Entrada en vigencia

24 de marzo de 1997

Reglamento de la Ley Federal del Derecho de Autor
Titulo VI

De los Derechos sobre los Simbolos Patrios y las Culturas Populares

Capitulo Unico
Articulo 48

Entrada en vigencia
23 de mayo de 1998
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i1) ;Se basa la legislacion pertinente, al menos en cierta medida, en las Disposiciones
Tipo?

Respuesta:

Si

1i1) Sirvase indicar a continuacion qué aspecto(s), de haberlo(s), de las Disposiciones
Tipo no se siguen en su legislacion nacional:
Este aspecto de las
Disposiciones Tipo
no se ha seguido en
nuestra legislacion
nacional

Respuesta:

Los principios basicos en los que se basan las Disposiciones Tipo (véase el
Preambulo)

El alcance de las “expresiones del folclore” protegidas por las Disposiciones Tipo
(Articulo 2)

Los actos contra los cuales estan protegidas las expresiones del folclore y las X

excepciones al respecto (Articulos 3,4, 6 y 6)

Las disposiciones que se ocupan de la autorizacion de los usos de las expresiones X

del folclore (Articulos 9 y10)

Las sanciones y los recursos previstos (Articulos 7 y 8) X

Las soluciones que ofrecen las Disposiciones Tipo para la proteccion de las

expresiones del folclore de paises extranjeros (Articulo 14) X

Si ha senalado alguno de los cuadros, sirvase facilitar més informacion.

Respuesta:

Véase la respuesta en el siguiente punto.
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iv) Indique otra(s) razon(es) por la(s) que determinados aspectos de las Disposiciones
Tipo no se han aplicado en su pais.

Respuesta:

Se desconoce porqué las Administraciones anteriores no propusieron las reformas legislativas para
que la nueva Ley Federal del Derecho de Autor incluyera todas las disposiciones tipo.

11 Aplicacion de las disposiciones principales de las Disposiciones Tipo

Pregunta 1. 1: ;En qué principios se basa la proteccion del folclore en su legislacion
nacional?

Respuesta:

La Ley Federal del Derecho de Autor establece la proteccion de las expresiones del folclore como
“Cultura Popular”. En este sentido, prevé la proteccion de las obras literarias, artisticas, de arte
popular o artesanal, asi como todas las manifestaciones primigenias en sus propias lenguas y los
usos, costumbres y tradiciones de la composicion pluricultural que conforman el Estado
mexicano que no cuenten con autor identificable.

Las obras literarias, artisticas, de arte popular o artesanal, desarrolladas y perpetuadas en una
comunidad o etnia originaria o arraigada en la Reptblica Mexicana estaran protegidas por la Ley
contra su deformacion, que cause demérito a la misma o perjuicio a la reputacion o imagen de la
comunidad o etnia a la cual pertenecen.

En toda fijacion, representacion, publicacion, comunicacion o utilizacion en cualquier forma, de
una obra literaria, artistica, de arte popular o artesanal deberd mencionarse la comunidad o etnia,
o la region de la que es propia.

Pregunta II. 2: ;Tiene alguna observacion con respecto a los principios tenidos en cuenta en
la elaboracion de las Disposiciones Tipo? ;Cree que los principios siguen siendo viables?
(Existen otros principios adicionales que deberian tomarse en cuenta en cualquier
modificacion de las Disposiciones Tipo?

Respuesta:

Se consideran adecuados los principios que guiaron la elaboracion de las Disposiciones Tipo y se
estima que éstos atin son viables.




Pégina 5
México

Pregunta II. 3: Sirvase facilitar informacion, observaciones o experiencias practicas nuevas
sobre los principios basicos tomados en consideracion para la elaboracion de las
Disposiciones Tipo.

Respuesta:

Coincidimos plenamente con el principio consistente en que debe existir un balance entre la
proteccion de las expresiones del folclore por un lado, y la libertad y fomento de desarrollos
adicionales de las mismas, por el otro, ya que este balance conlleva necesariamente a la
evolucion y enriquecimiento de las expresiones del folclore.

Pregunta II. 4: ;Se utiliza un término distinto de “expresiones del folclore” en su legislacion
nacional para describir el objeto a que se hace referencia en el Articulo 2 de las Disposiciones
Tipo? En caso afirmativo:

1) {Cuadl es ese término?

i1) (Cual es el objeto que abarca?

ii1) ¢ Por qué fue elegido ese término?

1v) ;Qué objeto abarcaria el término “expresiones del folclore” en su pais?

Respuesta:

“Cultura Popular”. Este término se refiere al conjunto de creaciones que emanan de una
comunidad cultural fundada en la tradicioén y que es expresada por un grupo que responde a las
expectativas de la comunidad en cuanto a expresion de su identidad cultural y social.

Disposiciones Tipo.

El término empleado en la Ley Federal del Derecho de Autor para las expresiones de folclore es

La palabra Cultura Popular cubre todas las categorias de expresion previstas en la seccion 2 de las

Pregunta II. 5: En la aplicacion practica de su legislacion nacional, jse han planteado
dificultades al determinar el folclore que debe protegerse?

Respuesta:

Si

No X

Sirvase facilitar mas informacion vy, si es posible, ejemplos. ;Codmo se determinan las
expresiones del folclore en su pais (por ejemplo, ;estan registradas como tales? ;Existen
inventarios, archivos y bases de datos sobre el folclore?)?
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Respuesta:

En virtud de que la Ley Federal del Derecho de Autor es practicamente nueva, a la fecha no se
cuenta con informacién practica en la materia.

Pregunta II. 7: ;Existen “expresiones del folclore” u otros ejemplos o formas de cultura y
conocimientos tradicionales que no queden protegidos por las Disposiciones Tipo, y que
considere que deberian estarlo?

Respuesta:

Tal vez faltaria la proteccion de la medicina tradicional.

Pregunta I1.8: Sirvase facilitar informacion, hacer observaciones o explicar su experiencia
practica acerca del alcance de las expresiones del folclore protegidas.

Respuesta:

El Instituto Nacional del Derecho de Autor, preocupado por difundir la proteccion de la cultura
popular en México, el 17 de agosto de 2001, organizo6 la celebracion del Primer Seminario sobre
la Proteccion de la Cultura Popular.

Pregunta II. 9: Sirvase facilitar informacion acerca de la naturaleza de la proteccion
concedida en su legislacion con respecto a las expresiones del folclore. Por ejemplo, ;qué
acciones requieren autorizacion? ;Los derechos concedidos son exclusivos?

Respuesta:

A Ley Federal del Derecho de Autor dispone que las obras literarias, artisticas, de arte popular o
artesanal, asi como todas las manifestaciones primigenias en sus propias lenguas, y los usos,
cstumbres y tradiciones quedan protegidas independientemente de que no se pueda determinar la
autoria individual de ellas o que el plazo de proteccion otorgado a sus autores se haya agotado.

La legislacion mexicana no contempla la autorizacion de la autoridad o de la comunidad para la
utilizacion de las obras literarias, artisticas, de arte popular o artesanal, ya que ésta dispone que es
libre la utilizacion de este tipo de obras, siempre que no se contravengan las disposiciones de
dicha Ley.

La Ley no prevé un derecho exclusivo para la proteccion de las obras literarias, artisticas, de arte
popular o artesanal.
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Pregunta I1. 10: ;Qué principios rigen en la legislacion de su pais para determinar los usos
que requieren autorizacion? (Por ejemplo, los principios que figuran en el Articulo 3 de las
Disposiciones Tipo son que exista fin lucrativo y que el uso se haga fuera de su contexto
tradicional o acostumbrado).

Respuesta:

Como se menciono en el punto anterior, la legislacidon mexicana no contempla la autorizacion de
la autoridad o comunidad para la utilizacion de las obras literarias, artisticas, de arte popular o
artesanal.

Pregunta II. 11: Tomando como base la experiencia en la aplicacion de la legislacion de su
pais, ;contra qué formas de explotacion, utilizacion y acciones en relacion con las expresiones
del folclore se deberia otorgar proteccion? Proporcione ejemplos practicos. ;Existe alguna
experiencia practica relacionada con la aplicacion de las disposiciones pertinentes de la
legislacion de su pais que pudiera servir de ayuda a un publico mas amplio?

Respuesta:

No se cuenta con informacion practica.

Pregunta II. 12: Si la legislacion de su pais prevé derechos en relacion con la mencién de la
fuente (como los previstos en el Articulo 5 de las Disposiciones Tipo), indique, haciendo
referencia en la medida de lo posible a ejemplos practicos, si esos derechos han sido utiles,
eficaces y viables en la practica.

Por ejemplo, ;como se aplica en su pais el requisito de que la expresion del folclore
sea “identificable” (que proceda de una comunidad o lugar conocidos)? ;Coémo se aplica este
requisito en el caso de que en su pais haya varias comunidades que compartan expresiones del
folclore similares? ;O en el caso de que en su pais haya comunidades que vivan también en
paises vecinos, y/o comunidades que hayan adoptado y desarrollado una expresion del
folclore que proceda de otro pais?

Respuesta:

No se cuenta con informacion practica.
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Pregunta II. 13: ;Tiene algin limite temporal la proteccion que proporciona la legislacion de
su pais?

Respuesta:

Si

Si la respuesta es afirmativa, cudl es la duracion? ;Como se determina el comienzo de la
proteccion? ;Qué ocurre con la expresion del folclore después de que expire el periodo de
proteccion (por ejemplo, pasa a ser de dominio publico de manera que cualquier persona
pueda copiarla y utilizarla sin restriccion)?

Si la respuesta es negativa, ;tiene su pais alguna experiencia a este respecto que pueda servir
de ayuda a un ptblico mas amplio?

Respuesta:

No se cuenta con experiencia practica.

Pregunta II. 16: Facilite cualquier otra informacidn o experiencia practica relacionadas con la
naturaleza de la proteccidon que se concede a las expresiones del folclore en su pais.

Respuesta:

No se cuenta con experiencia en la materia.

Pregunta II.17: En su pais, ;se considera que las expresiones del folclore son:

Respuesta:

1) “Propiedad” del pais en su conjunto (forman parte del patrimonio cultural
nacional)?

i1) “; Propiedad” de las comunidades indigenas u otras comunidades locales de su
pais?




Pégina 9
México

ii1) ;“Propiedad” de artistas individuales cuyas obras se basan en tradiciones
folcloricas?

1v) Ninguna de las tres. Proporcione informacion adicional.

Pregunta II. 18: Facilite cualquier otra informacién o experiencia practica relacionada con la
autorizacion de utilizacion de expresiones del folclore en su pais.

Respuesta:

Como se mencion6 anteriormente la Ley Federal del Derecho de Autor no prevé la autorizacion
de la autoridad o de la comunidad para la utilizacion de las expresiones del folclore.

Pregunta II. 19: ;Establece la legislacion de su pais una “autoridad competente” y/o una
“autoridad supervisora” tal como figura en los Articulos 9 y 10 de las Disposiciones Tipo?

Facilite informacion acerca de las atribuciones, la financiacion, el mandato, la
composicion, las responsabilidades, las funciones y las actividades de esos 6rganos en
su pais.

Describa el procedimiento para obtener autorizaciones para utilizar expresiones del
folclore.

(Hay que pagar alguna tasa para utilizar las expresiones del folclore?, y, en caso de

que asi sea, ;,como se determinan y a qué objetivos se destinan (por ejemplo, a la
promocion de la cultura nacional)?

Respuesta:

El Instituto Nacional del Derecho de Autor es la autoridad encargada de la proteccion de las obras
literarias, artisticas, de arte popular o artesanal y, por ende, de vigilar el cumplimiento de las
disposiciones previstas en la materia, en la Ley Federal del Derecho de Autor.

La legislacion nacional no prévé el pago de una retribucion por el uso de las expresiones del
folclore.

En general, ;qué lecciones y ejemplos practicos podrian ser ttiles para un piblico mas
amplio?

Respuesta:

No se cuenta con informacion practica.
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Pregunta II. 20: Si la legislacion de su pais considera que las comunidades indigenas u otras
comunidades locales de su pais son “titulares” de sus formas respectivas de patrimonio
artistico tradicional, ;como ponen en practica, gestionan y ejercen sus derechos las
comunidades concernidas de conformidad con la legislacion? ;Qué lecciones y ejemplos
practicos podrian ser utiles para un publico mas amplio?

Respuesta:

Las comunidades de los Estados de la Republica Mexicana pueden acudir al Instituto Nacional
del Derecho de Autor cuando:

- las obras literarias o artisticas, de arte popular o artesanal que sean desarrolladas por su
comunicad o etnia estén siendo deformadas con el objeto de causar demérito a la misma o
perjuicio a la reputacion o imagen de la comunidad a la cual pertenecen dichas obras.

- Cuando en una fijacion, representacion, publicacion, comunicacion o utilizacion de una obra
literaria, artistica, de arte popular o artesanal no se mencione la comunidad o etnia o la region

de la Republica Mexicana de la cual es propia.

Es importante mencionar que a la fecha no se cuenta con experiencia en la materia.

Pregunta II. 21: ;Qué recursos y sanciones preve la legislacion de su pais?

Respuesta:

La sancion prevista en la legislacion mexicana para el caso de violacion de los derechos de la
cultura popular inicia con un procedimiento administrativo de infraccién en materia de derechos
de autor que se encuentra plasmado en el Articulo 229, fraccion XIII de la Ley Federal del
Derecho de Autor.

Pregunta II. 22: Facilite cualquier otra informacién o experiencia practica relacionadas con
los recursos, las sanciones y la jurisdiccion.

Respuesta:

No se cuenta con informacidn practica.

Pregunta 11.23: ;Existe algin ejemplo en su pais de expresiones del folclore que hayan
obtenido proteccion por medios indirectos tal como los derechos conexos?

Respuesta:

Si
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No X

Pregunta II. 24: Proporcione cualquier otra informacion o experiencia practica relacionada
con otras formas de proteccion otorgada a las expresiones del folclore en su pais.

Respuesta:

No existen otras formas de proteccion en México.

Pregunta II. 25: ;Existe algun caso en el que el folclore original de su pais se haya explotado
o utilizado en un pais extranjero?

Respuesta:

NOTA: Hasta ahora se desconoce oficialmente si las obras literarias, artisticas, de arte popular o
artesanal han sido explotadas o utilizadas en otros paises.

Si

No

En caso de respuesta afirmativa:

i1)  (Pudieron las autoridades pertinentes y/o las personas afectadas de su pais
emprender alguna accidn legal para impedir esa explotacion o utilizacion o para
u obtener indemnizacion al respecto? En caso de respuesta afirmativa facilite
informacion detallada en la que se incluya la base juridica sobre la que se
emprendi6 tal accion legal (por ejemplo, la base de la reciprocidad establecida
en la legislacion de su pais). Respuesta:Pregunta I1. 26: ;Considera que es
necesario establecer un acuerdo internacional para la proteccion de las
expresiones del folclore?

Respuesta:

En términos generales la Ley Federal del Derecho de Autor establece una sancion de cinco mil
hasta quince mil dias de salario minimo para aquella persona que fije, represente, publique,
efectlie alguna comunicacién o utilice en cualquier forma una obra literaria y artistica protegida
conforme al Capitulo III del Titulo VII de la Ley Federal del Derecho de Autor.
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Pregunta I1.26: ;Considera que es necesario establecer un acuerdo internacional para la
proteccion de las expresiones del folclore?

Respuesta:

Si X

No

Facilite informacioén mas detallada acerca de su respuesta.

Respuesta:

Se considera necesario el establecimiento de un instrumento juridico internacional que permita la
proteccion de las expresiones del folclore, toda vez que algunas de estas expresiones han sido
utilizadas y explotadas sin autorizacion o sin el reconocimiento de las comunidades o etnias de
las cuales son originarias.

Pregunta II. 27: En caso de respuesta afirmativa, ;opina que las Disposiciones Tipo podrian
ser un punto de partida adecuado para el desarrollo de ese acuerdo?

Respuesta:

Si X

No

Facilite informacioén mas detallada acerca de su respuesta.

Respuesta:

Se considera que las Disposiciones Tipo pueden servir de base para la elaboracién de un Proyecto
de Acuerdo o Tratado internacional que permita la proteccion de las expresiones del folclore.
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Pregunta II. 28: ;Tiene alguna practica en relacion con los dos principales problemas que
impidieron la conclusion de un tratado internacional en 1984 (a saber, 1) la falta de fuentes
adecuadas para identificar las expresiones del folclore que debian ser protegidas y ii) la falta
de mecanismos viables para determinar las expresiones del folclore que se podian encontrar
no sélo en un pais sino en varios paises de una region)?

Respuesta:

Se considera que le primer problema podria ser resuelto mediante la elaboracion de bases de
datos sobre las expresiones del folclore, por parte de cada pais.

Pregunta II. 29: Proporcione cualquier otra informacion o experiencia practica relativa a la
proteccion de las expresiones del folclore de paises extranjeros.

Respuesta:

No se cuenta con informacidn practica.

[Fin de la respuesta de México]




QUESTIONNAIRE RELATIF A L’EXPERIENCE ACQUISE AU NIVEAU
NATIONAL EN CE QUI CONCERNE LA PROTECTION JURIDIQUE DES
EXPRESSIONS DU FOLKLORE

REPONSE DE MONACO
Coordonnées
Nom :
Qualité :
Office/organisation :  Direction de I’expansion économique
Etat membre : Principauté de Monaco
Mél : expansion@gouv.mc
Tél. : (377) 93 15 88 53
Tlcp. : (377) 92 05 75 20
L Application des dispositions types dans leur ensemble

Question L. 2 : Les dispositions types sont elles disponibles dans la (une des) langue(s)
officielle(s) de votre pays?

Réponse :

Oui.

Question I. 3 : Les “expressions du folklore”, soit telles qu’elles sont décrites dans les
dispositions types, soit telles qu’on les entend dans votre pays, bénéficient-elles d’une
protection juridique spécifique au titre de la propriété intellectuelle” aux termes de votre
l1égislation ou réglementation nationale (que les dispositions 1égislatives ou
réglementaires en question se rapportent ou non a la propriété intellectuelle)?

* Le questionnaire porte sur I’expérience acquise au niveau national concernant la protection juridique des
expressions du folklore en tant qu’objets de propriété intellectuelle. Il est donc question d’une protection
juridique spécifique de I’ordre de la propriété intellectuelle pour les expressions du folklore. Cette
protection peut, mais ne doit pas nécessairement, étre inscrite dans la 1égislation nationale relative a la
propriété intellectuelle. Elle peut découler d’une 1égislation sui generis (particuliére) ou des dispositions
d’une loi relative au patrimoine culturel national, par exemple. Le questionnaire ne traite donc pas de la
protection indirecte des expressions du folklore pouvant dériver de la législation sur le droit d’auteur et les
droits connexes ou des lois de propriété industrielle. Il ne se rapporte pas non plus a 1’identification, a la
préservation, a la promotion et a la diffusion du folklore, sauf dans la mesure ou ces ¢léments peuvent
présenter une importance pour la protection juridique des expressions du folklore en tant qu’objets de
propriété intellectuelle.
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Réponse :

Oui

Non X

d) Autorisation d’utilisation des expressions du folklore

Question II.17 : Les expressions du folklore sont-elles considérées dans votre pays
comme étant :

1) la “propriété” du pays dans son ensemble (en tant que partie du patrimoine
culturel national)?

ii) la “propriété” de communautés autochtones ou locales vivant dans votre pays?

ii1) la “propriété” des différents artistes dont les ceuvres sont fondées sur les
traditions folkloriques?

iv) autre. Veuillez préciser.

f) Relations avec d’autres formes de protection

Question II. 23 : Existe-t-il des cas ou des expressions du folklore ont bénéfici¢ dans
votre pays d’une protection indirecte, par exemple au titre des droits voisins?

Réponse :
Oui

Non X

[Fin de la réponse de Monaco]




QUESTIONNAIRE ON NATIONAL EXPERIENCES WITH THE LEGAL
PROTECTION OF EXPRESSIONS OF FOLKLORE

RESPONSE OF MOZAMBIQUE
Contact Details
Name: Boaventura Afonso
Title: Director
Office/Organization: Instituto Nacional Du Livro e Du Disco
Member State: Mozambique
Telephone: +2581428257
Facsimile: +2581420209

L Application of the Model Provisions as a Whole
Question 1. 1: Which Government ministry (ies), department(s), agency(ies) and office(s)

in your country deals with questions concerning the legal protection of expressions of
folklore?

Response:

- Ministry of Culture
- Instituto Nacional Do Livro e Disco (National Institute of Books and Record)

- Departmento de Directos de Autor (Copyrights Department)

Question I. 2: Are the Model Provisions available in (one of) the official languages of
your country?

Response:

- No
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Question 1. 3: Do “expressions of folklore”, either as described in the Model Provisions,
or as the term is understood in your country, receive specific legal protection as
intellectual property” in your national laws or regulations (whether the laws or regulations
are related to intellectual property or not)?

Response: Yes X

No

If yes:

(1) Please provide information on the relevant laws and regulations, such as their
full titles, the relevant sections or paragraphs, dates of coming into force and the
name and details of the Ministry, department, agency or office responsible for
administering the laws and regulations. Please provide the WIPO Secretariat
with copies of the laws and regulations.

Response:

- Copyright Law (published on 27" February 2001), Articles 4 (1), 31, 50, Glossary 13.
- Ministry of Culture.
- National Institute of Book and Record — Copyrights Department.

- The regulations are in production.

(i1) Are the relevant laws and regulations based, at least to some degree, upon the
Model Provisions?

Response: Yes X

No

* The questionnaire concerns national experiences with the legal protection of expressions of folklore as
intellectual property. This means specific legal protection of an intellectual property nature for expressions
of folklore. Such protection may, but need not be, provided for in a State’s intellectual property laws. It
may be provided for by sui generis (of its own kind) legislation, or as part of a law dealing with national
cultural heritage, for example. The questionnaire is, therefore, not concerned with indirect, or incidental,
protection for expressions of folklore, such as may be provided in certain cases by copyright, related rights
or industrial property laws. It is also not concerned with the identification, preservation, promotion and
dissemination of folklore, save to the extent that these may be relevant to the legal protection of
expressions of folklore as intellectual property.
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(iv) Please indicate any other reason(s) why certain aspects of the Model
Provisions may not have been implemented in your country.

If no,

(1) Please indicate, if possible, the reasons why such protection has not been
established.

Response:

- Until this year we are using the former colonial Copyrights Law (1966). Since the official
publication of our new Copyrights Law we have not produced yet the necessary regulations
to reinforce it.

11. Application of the Principal Provisions of the Model Provisions

(a) Basic principles taken into account for the elaboration of the Model Provisions

Question II. 1: What are the principles underlying the protection of folklore in your
national laws or regulations?

Response:

- In our Copyright law we consider the folklore as the other intellectual creations, give it an
unlimited time protection and give to the state the copyright property.

Question II. 2: Do you have any comments on the principles taken into account in
elaborating the Model Provisions? Do you believe that the principles are still viable?
Are there any additional principles that should be taken into account in the any further
development of the Model Provisions?

Response:

- No comments since we have no experience until now.
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(b)_Protected expressions of folklore

Question II. 4: Is a term other than “expressions of folklore” used in your national laws
or regulations to describe the kind of subject matter referred to in Section 2 of the Model
Provisions? If yes:

(1) What is the term?
(1)) What subject matter does it cover?
(ii1) Why was that term selected?
(iv) What subject matter would the term “expressions of folklore” cover in your
country?

Response:

- No.

Question II. 7: Are there “expressions of folklore” or other examples or forms of
traditional culture and knowledge which the Model Provisions do not protect, and which
you believe ought to be protected?

Response:

- No.

(c) Acts against which expressions of folklore are protected

Question II. 9: Please provide information on the nature of the protection granted in
respect of expressions of folklore in your laws or regulations. For example, which acts
require authorization? Are the rights granted exclusive rights?

Response:

- We still are producing the Copyrights Law regulations, thus we have not fixed these aspects.
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Question II. 10: Which principles are used in your laws and regulations to determine
which utilizations require authorization (for example, in Section 3 of the Model
Provisions, the principles are whether or not there is gainful intent, and whether or not the
utilization occurs outside the traditional or customary context.)

Response:

- Idem.

Question II. 13: Is the protection afforded by your laws and regulations limited in time?

Response: Yes

No X

(d) Authorization of utilizations of expressions of folklore

Question II.17: Are expressions of folklore regarded in your country as:

Response:

(1) The “property” of the country as a whole (as part of the national cultural
heritage)?

(i) As the “property” of indigenous or other local communities within your
country?

(i11)  As the “property” of individual artists whose works are based upon folkloric
traditions?

(iv) Neither (i), (ii) or (iii). Please provide further information.
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Question II. 19: Does your law establish a “competent authority” and/or “supervisory
authority” as referred to in Sections 9 and 10 of the Model Provisions?

Please provide information on the powers, funding, mandates, composition,
responsibilities, functions and activities of such bodies in your country.

Please describe the procedure for obtaining authorizations to use expressions of
folklore.

Are any fees payable for utilizations of folklore, and, if so, how are they
determined and to which purposes are the fees applied (for example, for

promotion of national culture)?

In general, what practical lessons and examples would benefit a wider audience?

Response:

- It is the State through the Ministers Council. The details will be in the regulations to be
produced.

(e) Sanctions, remedies and jurisdiction

Question II. 21: Which remedies and sanctions are provided for in your national laws
and regulations?

Response:

- The same as for any other intellectual property.

(f) Relation to other forms of protection

Question II 23: Are there instances in which e