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Summary
Objective of Study and Countries Reviewed
	The principal objective of this study is to describe the state of the law in national legislations in the Asia-Pacific regarding issues of copyright exceptions for educational activities. The countries reviewed in this study are:
	· Australia
	· Bhutan

	· Cambodia
	· China (excluding Hong Kong and Macau)

	· Cook Islands
	· Fiji

	· Indonesia
	· India

	· Indonesia
	· Iran

	· Japan
	· Kiribati

	· Lao
	· Malaysia

	· Micronesia
	· Mongolia

	· Nauru
	· Nepal

	· New Zealand
	· Niue

	· Pakistan
	· Palau

	· Papua New Guinea
	· Philippines

	· Republic of Korea
	· Samoa

	· Singapore
	· Solomon Islands

	· Sri Lanka
	· Thailand

	· Tonga
	· Tuvalu

	· Vanuatu
	· Vietnam


 	The countries whose copyright legislation are not reviewed (because these countries have no copyright legislation or there is no access to an authoritative English edition of their copyright legislation) are:
	· Bangladesh
	· Democratic People’s Republic of Korea

	· Maldives
	· Marshall Islands

	· Myanmar
	· Timor-Leste


	While this study attempts to be as accurate as possible, the descriptions set out in this study, which draws upon a literal and textual interpretation of the English versions of the copyright legislations, can neither be authoritative nor conclusive on the points postulated. The authoritative interpretation of each country’s copyright legislation is ultimately a matter for the courts of each country.
Breadth of Educational Activities and the Exceptions in National Legislation
	It will be clear from the above review of national legislation for countries in the Asia-Pacific that while all copyright legislations recognize exceptions for the benefit of educational activities, no one standard approach adopted in formulating the exceptions. Many countries supplement their exceptions pertaining to educational activities (for the benefit primarily of educational institutions) with exceptions pertaining to quotations, criticism and review, to allow educational institutions, teachers and students alike to take extracts and use quotes from diverse sources. Others have implemented statutory, voluntary or compulsory licensing arrangements to enable the use of multiple reproductions of works in educational institutions. Still others have supplemented these exceptions with generic fair use or fair dealing exceptions or even residual exceptions based on the three-step test set out Article 9(2) of the Berne Convention and Article 13 of TRIPS.
	For purposes of this part of the paper, an analysis of the copyright exceptions in national legislation for educational activities will seek to characterize the exceptions into one of the following categories:
· Exceptions for teaching purposes
· Exceptions for quotation
· Exceptions for private or personal uses or “fair dealing”
· Multiple reproductions and copyright licensing schemes
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Approaches to Formulation of Education-related Exceptions
	Two distinct approaches towards the formulation of education-related exceptions can be discerned in the copyright legislation for the Asia-Pacific countries under review. The first set of countries formulate a “broad” education exception that mirrors the approach taken in section 7(1)(c) of the Tunis Model Law on Copyright (modeled after Article 10(2) of the Berne Convention).[footnoteRef:1]  [1:  Commentary, Tunis Model Law on Copyright for developing countries, at 10 para. 42 (“in conformity with the spirit and letter of the [Berne Convention and the Universal Copyright Convention]”).] 

 “Teaching”
	Countries adopting an educational exception based on “teaching”, “teaching purposes”, “teaching and learning activities”, “lecturing purposes” or “class teaching” are Bhutan,[footnoteRef:2] China,[footnoteRef:3] Malaysia,[footnoteRef:4] Mongolia,[footnoteRef:5] Nepal,[footnoteRef:6] Palau,[footnoteRef:7] Papua New Guinea,[footnoteRef:8] Philippines,[footnoteRef:9] Republic of Korea,[footnoteRef:10] Sri Lanka,[footnoteRef:11] Samoa,[footnoteRef:12] Thailand,[footnoteRef:13] Tonga,[footnoteRef:14] and Vietnam.[footnoteRef:15]  [2:  Bhutan Copyright Act, s. 27(c).]  [3:  Copyright Law of China, Art. 22(6).]  [4:  Malaysian Copyright Act, s. 13(2)(f).]  [5:  Mongolia Copyright Act, Arts. 14, 16.]  [6:  Nepalese Copyright Act, s. 18.]  [7:  Palauan Copyright Act, s. 9(a).]  [8:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 5.]  [9:  Philippines Intellectual Property Code, s. 184.1(e).]  [10:  Korean Copyright Act, Art. 25(2).]  [11:  Sri Lanka Code of Intellectual Property, s. 13(a)(iii).]  [12:  Samoan Copyright Act, s. 10(1).]  [13:  Thai Copyright Act, s. 32(6).]  [14:  Tongan Copyright Act, s. 11(1)(a).]  [15:  Vietnam Law on Intellectual Property, s. 25(1)(d).] 

 “Research”
	Some countries have adapted the formulation in Article 15(1)(d) of the Rome Convention to exempt the use of works for “research”, “science”, “scientific research”, “scientific thesis”, “teaching and scientific research”, “research or private study”, “technical purposes” or other similar formulations. Countries adopting this formulation are Bhutan,[footnoteRef:16] China,[footnoteRef:17] Fiji,[footnoteRef:18] Iran,[footnoteRef:19] Mongolia,[footnoteRef:20] Philippines,[footnoteRef:21] Samoa,[footnoteRef:22] Tonga,[footnoteRef:23] and Vietnam.[footnoteRef:24]  [16:  Bhutan Copyright Act, ss. 12, 27(c).]  [17:  Copyright Law of China, Art. 22(6).]  [18:  Fiji Copyright Act, ss. 43, 44 (“research or private study”).]  [19:  Iranian Copyright Act, Art. 8.]  [20:  Mongolia Copyright Act, Arts. 14(2), 16(5), 23(2).]  [21:  Philippines Intellectual Property Code, s. 212.3.]  [22:  Samoan Copyright Act, s. 24.]  [23:  Tongan Copyright Act, s. 26(b).]  [24:  Vietnam Law on Intellectual Property, Arts. 25(1)(a), (g), 31(1)(a), (b).] 

 “Education”
	Some countries have adopted exceptions to permit the use of a work for “the purposes of education”, “the purposes of a course of education”, “the purpose of school education”, “in the course of instruction”, “in the course of a lesson” or such similar formulations. Countries adopting such a formulation are Australia,[footnoteRef:25] Brunei,[footnoteRef:26] Cambodia,[footnoteRef:27] Cook Islands,[footnoteRef:28] India,[footnoteRef:29] Indonesia,[footnoteRef:30] Iran,[footnoteRef:31] Japan,[footnoteRef:32] New Zealand,[footnoteRef:33] Niue,[footnoteRef:34] Pakistan,[footnoteRef:35] Singapore,[footnoteRef:36] and Solomon Islands.[footnoteRef:37]  [25:  Australian Copyright Act, Parts VA and VB. See e.g. ss. 135ZG, 135ZMB.]  [26:  Brunei Copyright Order, s. 36.]  [27:  Cambodian Copyright Act, Arts. 25(c), 29, 50(d).]  [28:  New Zealand Copyright Act 1962, s. 21(1) (Cook Islands).]  [29:  Indian Copyright Act, s. 52(1)(h)(i).]  [30:  Indonesian Copyright Act, Art. 15(a).]  [31:  Iranian Copyright Act, Art. 8.]  [32:  Japanese Copyright Act, Arts. 35, 43(i).]  [33:  New Zealand Copyright Act, ss. 44, 45.]  [34:  New Zealand Copyright Act 1962, s. 21(1) (Niue).]  [35:  Pakistan Copyright Ordinance, s. 57(1)(h).]  [36:  Singapore Copyright Act, ss. 51, 52.]  [37:  Solomon Islands Copyright Act, s. 35(1)(a).] 

Hybrid Formulations
	Other countries have developed exceptions that combine one or more of these terms. These include Cambodia,[footnoteRef:38] Indonesia, [footnoteRef:39] and Mongolia.[footnoteRef:40] [38:  Cambodian Copyright Act, Art. 29.]  [39:  Indonesian Copyright Act, Art. 15(a).]  [40:  Mongolia Copyright Act, Art. 23(2).] 

Scope of Permissible Educational Activities
	Some countries, predominantly but not exclusively those that follow the Anglo-Saxon legal tradition, seek to formulate narrow exceptions to deal with specific aspects of teaching and research-related activities that are part of modern day educational instruction. Some of these exceptions that are directly referable to educational or research activities are reviewed below.
Chrestomathies and Abstracts
	Countries such as Australia,[footnoteRef:41] Brunei,[footnoteRef:42] Cook Islands,[footnoteRef:43] India,[footnoteRef:44] Kiribati,[footnoteRef:45] New Zealand,[footnoteRef:46] Niue,[footnoteRef:47] Pakistan,[footnoteRef:48] Singapore,[footnoteRef:49] Solomon Islands,[footnoteRef:50] Tuvalu,[footnoteRef:51] and Vanuatu,[footnoteRef:52] recognize an exception where the chrestomathies as collections of short extracts from published works or their adaptations are intended for use by places of education. However, conditions such as the requirement of attribution[footnoteRef:53] and limitations on the number of extracts that may be included in the collection are imposed to ensure that such collections do not unduly prejudice the legitimate interests of rightholders. Another typical condition is that the collections contain primarily only matter in which copyright does not subsist.[footnoteRef:54] [41:  Australian Copyright Act, s. 44.]  [42:  Brunei Copyright Order, ss. 37, 64.]  [43:  New Zealand Copyright Act 1962, s. 19(6) (Cook Islands).]  [44:  Indian Copyright Act, s. 52(1)(g).]  [45:  U.K. Copyright Act 1956, s. 6(6) (Kiribati).]  [46:  New Zealand Copyright Act, s. 46.]  [47:  New Zealand Copyright Act 1962, s. 19(6) (Niue).]  [48:  Pakistan Copyright Ordinance, s. 57(1)(g).]  [49:  Singapore Copyright Act, s. 40.]  [50:  Solomon Islands Copyright Act, s. 7(4).]  [51:  U.K. Copyright Act 1956, s. 6(6) (Tuvalu).]  [52:  U.K. Copyright Act 1956, s. 6(6) (Vanuatu).]  [53:  Cf. Pakistan Copyright Ordinance, s. 57(1)(g).]  [54:  Australian Copyright Act 1968, s 44(1)(c); Brunei Copyright Order, s. 37; New Zealand Copyright Act 1962, s. 19(6) (Cook Islands); Indian Copyright Act, s. 52(1)(g); Pakistan Copyright Ordinance, s. 57(1)(g). ] 

	Countries such as Brunei,[footnoteRef:55] Fiji,[footnoteRef:56] and New Zealand,[footnoteRef:57] recognize a related exception to permit the copying of abstracts from scientific or technical articles and the issue of such copies. This exception is narrower than the chrestomathies exception as it is designed to enable scholars, scientists and others in the industry to be alerted to and stay abreast of the latest publications and is not intended to be a substitute for the publications themselves.  [55:  Brunei Copyright Order, s. 64.]  [56:  Fiji Copyright Act, s. 65 (subject to the availability of a collective licence).]  [57:  New Zealand Copyright Act, s. 71.] 

	Thailand[footnoteRef:58] has an exception in its Copyright Act which operates in a somewhat similar fashion in that it exempts from copyright infringement, the making by a teacher or an educational institution of a reproduction or adaptation of part of a work or abridgement or a summary of a work, for distribution or sale to students in a class or in an educational institution, provided that the act is not for profit. [58:  Thai Copyright Act, s. 32(7).] 

Educational Performances
	Countries such as Australia,[footnoteRef:59] Brunei,[footnoteRef:60] China,[footnoteRef:61] Cook Islands,[footnoteRef:62] Fiji,[footnoteRef:63] India,[footnoteRef:64] Indonesia,[footnoteRef:65] Japan,[footnoteRef:66] Malaysia,[footnoteRef:67] New Zealand,[footnoteRef:68] Niue,[footnoteRef:69] Pakistan,[footnoteRef:70] Philippines,[footnoteRef:71] Samoa,[footnoteRef:72] and Singapore[footnoteRef:73] have also created exceptions for teaching-related activities which involve performances. To differentiate these activities from public performances, typical conditions ascribed to these performances are: that the performers are teachers or students in the course of giving or receiving instruction,[footnoteRef:74] that the performances be free-of-charge[footnoteRef:75] and that no remuneration be paid to the performers. [footnoteRef:76] Some countries require that the members of the audience be the school teachers or students,[footnoteRef:77] but others expressly permit parents and guardians of the students to be part of the audience.[footnoteRef:78]  [59:  Australian Copyright Act, s. 28. ]  [60:  Brunei Copyright Order, s. 38.]  [61:  Copyright Law of China, Art. 2296).]  [62:  New Zealand Copyright Act 1962, s. 21(5) (Cook Islands).]  [63:  Fiji Copyright Act, ss. 45, 173, 183.]  [64:  Indian Copyright Act, s. 52(1)(i).]  [65:  Indonesian Copyright Act, Art. 15(c).]  [66:  Japanese Copyright Act, Art. 38(1).]  [67:  Malaysian Copyright Act, s. 13(2)(k).]  [68:  New Zealand Copyright Act, s. 47.]  [69:  New Zealand Copyright Act 1962, s. 21(5)) (Niue).]  [70:  Pakistan Copyright Ordinance, s. 57(1)(i).]  [71:  Philippines Intellectual Property Code, s. 184.1(i).]  [72:  Samoan Copyright Act, s.24(c).]  [73:  Singapore Copyright Act, s.23.]  [74:  Australian Copyright Act, s. 28; Brunei Copyright Order, s. 38; Pakistan Copyright Ordinance, s. 57(1)(i).]  [75:  Copyright Law of China, Art. 22(9); Indian Copyright Act, s. 52(1)(l) (amateur club or society, including those found in schools); Japanese Copyright Act, Art. 38(1); Malaysian Copyright Act, s. 13(2)(k).]  [76:  Copyright Law of China, Art. 22(9); Japanese Copyright Act, Art. 38(1).]  [77:  Brunei Copyright Order, s. 38; New Zealand Copyright Act 1962, s. 21(5) (Cook Islands); Fiji Copyright Act, s. 45; .]  [78:  Australian Copyright Act, s. 28(3); Indian Copyright Act, s. 52(1)(i); Pakistan Copyright Ordinance, s. 57(1)(i); Singapore Copyright Act, s. 23(3) .] 

	Other countries such as Republic of Korea,[footnoteRef:79] Thailand[footnoteRef:80] and Vietnam[footnoteRef:81] exempt from infringement non-profit public performances and broadcasts of publicly available works.  [79:  Korean Copyright Act, Art. 29.]  [80:  Thai Copyright Act, s. 36.]  [81:  Vietnam Law on Intellectual Property, s. 25(1)(f) (exempting performance of dramatic works or other performing art works in mass cultural, communication or mobilization activities).] 

Educational Broadcasts and Communications
	Some countries also recognize that teaching-related activities involve films, broadcasts and communications. This may involve the communication of works, the playing of sound recordings and the showing of cinematographic films for instructional purposes. Countries which recognize this exception are Australia,[footnoteRef:82] Brunei,[footnoteRef:83] Cook Islands,[footnoteRef:84] Fiji,[footnoteRef:85] Japan,[footnoteRef:86] New Zealand,[footnoteRef:87] Niue,[footnoteRef:88] Republic of Korea,[footnoteRef:89] and Singapore.[footnoteRef:90] Other countries such as Australia,[footnoteRef:91] Brunei,[footnoteRef:92] Fiji,[footnoteRef:93] New Zealand,[footnoteRef:94] Philippines,[footnoteRef:95] and Singapore,[footnoteRef:96] also recognize exceptions for the making of video and sound recordings of broadcasts, cable programmes or other communications for instructional purposes. Countries like Malaysia[footnoteRef:97] recognize a narrower exception in relation to the making of recordings of educational programming. Notably, countries such as Brunei,[footnoteRef:98] Fiji,[footnoteRef:99] New Zealand[footnoteRef:100] and Singapore[footnoteRef:101] recognize a similar exception to exempt the infringement of copyright and performance rights in the making of audio visual works or sound tracks as part of media studies. In addition, New Zealand has gone further to recognize this exception in relation to language studies and correspondence courses.[footnoteRef:102] [82:  Australian Copyright Act, s. 28(6)-(7).]  [83:  Brunei Copyright Order, ss. 36(2), 39.]  [84:  New Zealand Copyright Act 1962, s. 21(6) (Cook Islands).]  [85:  Fiji Copyright Act, ss. 44(6), 46, 172(1), 174.]  [86:  Japanese Copyright Act, Art. 34.]  [87:  New Zealand Copyright Act, ss. 178, 188.]  [88:  New Zealand Copyright Act 1962, s. 21(6) (Niue).]  [89:  Korean Copyright Act, Art. 25(2).]  [90:  Singapore Copyright Act, s. 23(4).]  [91:  Australian Copyright Act, s. 200(2) (records of sound broadcasts originally intended for educational purposes), 200(2A) (records of sound broadcasts for educational purposes).]  [92:  Brunei Copyright Order, s. 39.]  [93:  Fiji Copyright Act, ss. 46, 174.]  [94:  New Zealand Copyright Act, ss. 48, 179.]  [95:  Philippines Intellectual Property Code, s. 184.1(f).]  [96:  Singapore Copyright Act, s. 115.]  [97:  Malaysian Copyright Act, s. 13(2)(g).]  [98:  Brunei Copyright Order, Second Schedule, para. 4(1).]  [99:  Fiji Copyright Act, ss. 44(6) and 172(1).]  [100:  New Zealand Copyright Act, ss. 45(1), 177(1).]  [101:  Singapore Copyright Act, s. 115A.]  [102:  New Zealand Copyright Act, s. 45(3).] 

School Textbooks and Public Interest
	Countries such as China,[footnoteRef:103] Japan,[footnoteRef:104] Iran,[footnoteRef:105] and the Republic of Korea[footnoteRef:106] have exceptions to permit the use of works for purposes of publishing school textbooks. These are (normally) pursuant to the provision of textbooks for non-tertiary instruction, although the exceptions vary as to the entities entitled to the benefit of the exception (such as the relevant ministry in charge of education, the schools, the teachers and instructors or the publishers). The use of such works is normally subject to the payment of remuneration to rightholders.[footnoteRef:107] Similar (but not identical) exceptions can be found in the Philippines,[footnoteRef:108] Mongolia[footnoteRef:109] and Pakistan.[footnoteRef:110]  [103:  Copyright Law of China, Art. 23.]  [104:  Japanese Copyright Act, Art. 33.]  [105:  Iranian Copyright Act, Arts. 9 and 10 (limited to works and school books “already” reproduced, published, printed and issued).]  [106:  Korea Copyright Act, Art. 25(1).]  [107:  Cf. Iranian Copyright Act, Arts. 9 and 10.]  [108:  Philippines Intellectual Property Code, s. 184.1(h).]  [109:  Mongolian Copyright Act, Art. 13.]  [110:  Pakistan Copyright Ordinance, s. 36.] 

School Rentals
	Countries that have expressly recognized this exception in relation to rental rights for school and library rentals are Fiji,[footnoteRef:111] Japan,[footnoteRef:112] and New Zealand.[footnoteRef:113] [111:  Fiji Copyright Act, s. 73.]  [112:  Japanese Copyright Act, Art. 38(4), (5).]  [113:  New Zealand Copyright Act, s. 79.] 

Computer Programs and Computing Technology
	Australia,[footnoteRef:114] India,[footnoteRef:115] Japan,[footnoteRef:116] Philippines,[footnoteRef:117] Singapore,[footnoteRef:118] and Thailand,[footnoteRef:119] have recognized exceptions to facilitate the research and study of computer programs and their associated technologies. [114:  Australian Copyright Act, ss. 47B, 47D, 47E, 47F.]  [115:  Indian Copyright Act, s. 52(1)(ab), (ac).]  [116:  Japanese Copyright Act, Arts. 10(3), 47-2(1), 113-2.]  [117:  Philippines Intellectual Property Code, s. 185).]  [118:  Singapore Copyright Act, ss. 35A, 35B, 35C.]  [119:  Thai Copyright Act, s. 35.] 

Examinations
	Countries which have recognized exceptions for the use of works or their adaptations as part of examination questions or in answer to such questions include Australia,[footnoteRef:120] Brunei,[footnoteRef:121] Cook Islands,[footnoteRef:122] Fiji,[footnoteRef:123] India,[footnoteRef:124] Japan,[footnoteRef:125] Malaysia,[footnoteRef:126] New Zealand,[footnoteRef:127] Niue,[footnoteRef:128] Pakistan,[footnoteRef:129] Republic of Korea,[footnoteRef:130] Singapore,[footnoteRef:131] Solomon Islands,[footnoteRef:132] and Thailand.[footnoteRef:133]  [120:  Australian Copyright Act, s. 200(1)(b).]  [121:  Brunei Copyright Order, s. 36(3).]  [122:  New Zealand Copyright Act 1962, s. 21(4) (Cook Islands).]  [123:  Fiji Copyright Act, ss. 47, 172(2).]  [124:  Indian Copyright Act, s. 52(1)(h)(ii), (iii).]  [125:  Japanese Copyright Act, Art. 36.]  [126:  Malaysian Copyright Act, s. 13(2)(ff).]  [127:  New Zealand Copyright Act, ss. 49, 177(2).]  [128:  New Zealand Copyright Act 1962, s. 21(4) (Niue).]  [129:  Pakistan Copyright Ordinance, s. 57(1)(h).]  [130:  Korean Copyright Act, Art. 32.]  [131:  Singapore Copyright Act, ss. 52A, 115B.]  [132:  Solomon Islands Copyright Act, s. 35(1)(b).]  [133:  Thai Copyright Act, s. 32(8).] 

Residual Uses Exception
	Some countries such as Australia[footnoteRef:134]also have a residual exception to deal with uses by educational institutions that are not expressly excepted in copyright legislation.  [134:  Australian Copyright Act, s. 200AB(3).] 

Limitations and Restrictions
Limits as to Extent of Use of Works and Exclusive Rights
	Some countries such as Bhutan, [footnoteRef:135] Palau,[footnoteRef:136] Papua New Guinea,[footnoteRef:137] Samoa,[footnoteRef:138] and Tonga[footnoteRef:139] who have adapted their education exception from section 7(1)(c) of the Tunis Model Law, explicitly limit the scope of this exception to reproductions only. In contrast, countries such as Cambodia,[footnoteRef:140] Malaysia,[footnoteRef:141] Nepal,[footnoteRef:142] Philippines,[footnoteRef:143] and Sri Lanka,[footnoteRef:144] who have modelled their exceptions from, or have exceptions similar to, section 7(1)(c) of the Tunis Model Law do not have such limitations.  [135:  Bhutan Copyright Act, s. 12(1)(a); ]  [136:  Paluan Copyright Act, s. 9(a).]  [137:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 11(a).]  [138:  Samoan Copyright Act, s. 10(1)(a).]  [139:  Tongan Copyright Act, s. 11(1)(a).]  [140:  Cambodian Law on Copyright and Related Rights, Art. 29(a).]  [141:  Malaysian Copyright Act, s. 13(2)(f).]  [142:  Nepalese Copyright Act, s. 18(1)(a).]  [143:  Philippines Intellectual Property Code, s. 184.1(e). ]  [144:  Sri Lanka Copyright Act, s. 13(a)(iii).] 

	Countries can either provide for a general exception to cover all utilizations of works for educational purposes, or they can provide specific exceptions to permit the use of works in broadcasts, performances, films, sound recordings, and public shows and displays, or to expressly enable distance learning. Countries that have adopted the former approach are Indonesia,[footnoteRef:145] and Micronesia.[footnoteRef:146] In addition to the countries identified in the previous paragraph, countries that have adopted the latter approach are Australia,[footnoteRef:147] China,[footnoteRef:148] Japan,[footnoteRef:149] Mongolia,[footnoteRef:150] New Zealand,[footnoteRef:151] South Korea,[footnoteRef:152] Singapore,[footnoteRef:153] and Thailand.[footnoteRef:154]  [145:  Indonesia Copyright Act, Art. 15(a).]  [146:  Micronesia Copyright Act, s. 107 (exempting any teaching use as part of fair use).]  [147:  Australian Copyright Act, Parts VA, VB (e.g. s. 135ZMB).]  [148:  China Regulation on the Protection of the Right to Network Dissemination of Information 2006, Article 6(3).]  [149:  Japan Copyright Act, Arts. 34, 35(2).]  [150:  Mongolian Copyright Act, Art. 14(1) para. (1) and Art. 23(2).]  [151:  New Zealand Copyright Act, s. 2 (definition of “instruction” as giving or receiving a lesson either in person or by correspondence).]  [152:  Korean Copyright Act, Art. 25(2).]  [153:  Singapore Copyright Act, ss. 51, 52.]  [154:  Thai Copyright Act, s. 32(6) (excepting “communication” as a form of exhibition or display of a work by a teacher).] 

Mode and Place of Instruction
	Still others may impose limits on the particular mode or nature of instruction, such as face-to-face teaching. Countries with this restriction in their education exceptions are Bhutan, [footnoteRef:155] Palau,[footnoteRef:156] Papua New Guinea,[footnoteRef:157] Samoa,[footnoteRef:158] and Tonga[footnoteRef:159]. Likewise, some exceptions in countries such as New Zealand[footnoteRef:160] are expressly limited in their application to the instructional use of a work at an educational establishment or on its premises.  [155:  Bhutan Copyright Act, s. 12(1)(b).]  [156:  Paluan Copyright Act, s. 9(b).]  [157:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 11(b).]  [158:  Samoan Copyright Act, s. 10(1)(b).]  [159:  Tongan Copyright Act, ss. 11(1)(b), 26(c).]  [160:  New Zealand Copyright Act, s. 178 (exempting the playing or showing of a sound recording, film, broadcast or cable programme at an educational establishment).] 

	Other countries like Pakistan[footnoteRef:161] specify that the use of a work for a course of instruction need not be done within the physical confines of an educational institution.  [161:  Pakistan Copyright Ordinance, s. 57(1)(h)(i).] 

	The New Zealand Copyright Act provides a model for the implementation of exceptions can accommodate distance learning. [footnoteRef:162] Another example is provided in section 21 of the copyright laws of the Cook Islands and Niue. [162:  New Zealand Copyright Act, s. 2 (definition of “instruction” as giving or receiving a lesson either in person or by correspondence).] 

Eligibility Requirements
	Most countries reviewed in this study have imposed various eligibility requirements to limit the availability of the exceptions to specific institutions, namely educational institutions. Some have defined an “educational institution” as an institution that is regulated under their education legislation.[footnoteRef:163] Some have adopted terms to differentiate between tertiary education (universities and colleges) and non-tertiary education (primary, secondary and high schools).[footnoteRef:164] (This distinction between “schools” and tertiary institutes may be used to sanction different extents of permissible reproduction, to facilitate more extensive free multiple copying for pre-tertiary education.[footnoteRef:165]) Others have included as eligible institutions various schools of learning such as nursing schools, medical schools and hospitals and teacher education centres.[footnoteRef:166] Still others have adopted a piecemeal system for the inclusion of specified institutions that provide courses for study or training for particular professions or occupations.[footnoteRef:167] [163:  See e.g. Malaysian Copyright Act, s. 3 (defining “educational institution” as that under the Malaysian Education Act 1961); New Zealand Copyright Act, s. 2 (defining “educational establishment” as, inter alia, one under the New Zealand Education Act 1989). ]  [164:  Fiji Copyright Act, ss. 2(1) (“educational establishments” defined to mean tertiary, private training and government training institutions), 43(2) (“schools”); New Zealand Copyright Act 1962, s. 21(8) (“school” and “University”) (Cook Islands, Niue); Korean Copyright Act, Art. 25(4). ]  [165:  See e.g. Fiji Copyright Act, ss. 43 and 44 (copying in tertiary institutions is subject to the “fair dealing” test).]  [166:  See e.g. Australian Copyright Act, s. 10 (definition of “educational institution”); Singapore Copyright Act, s. 7 (definition of “educational institution”) .]  [167:  See e.g. Australian Copyright Act, ss. 10 (definition of “educational institution”), 10A(4). Cf. Sri Lanka Copyright Act, s. 13(a)(iii) (including “professional training” institutes).] 

	In contrast, some countries such as Brunei[footnoteRef:168] elect not limit the application of the exception to educational institutions. Likewise, Article 23 of the Copyright Law of China enables “[a]nyone who compiles or publishes textbooks for the purpose of implementing the nine-year compulsory education or State education planning” programme to rely on the exception (subject to payment of the prescribed remuneration). Presumably those entitled to rely on the exception will include national education administrators, educational institutions, authors and publishers alike. [168:  Brunei Copyright Order, s. 36; cf. ss. 37(1)(a), 38(1), 39(1), 40(1), 135(1), 148, 151, 152, 177 (defining an “educational establishment”).] 

	Many of the countries such as Bhutan,[footnoteRef:169] Cambodia,[footnoteRef:170] Japan,[footnoteRef:171] Papua New Guinea,[footnoteRef:172] Samoa,[footnoteRef:173] Tonga,[footnoteRef:174] and Vietnam[footnoteRef:175] simply delineate the term “educational institutions” or “educational establishments” by requiring that these be “non-profit” institutions or establishments or that the instructional activities “do not lead directly or indirectly to commercial gain”. [169:  Bhutan Copyright Act, s. 12(1)(b).]  [170:  Cambodia Law on Copyright and Related Rights, Art. 29(b).]  [171:  Japan Copyright Act, Art. 35(1).]  [172:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 11(b).]  [173:  Samoan Copyright Act, s. 10(1)(b).]  [174:  Tongan Copyright Act, s. 11(1)(b).]  [175:  Vietnam Law on Intellectual Property, Art. 25(1)(a); Vietnamese Decree No. 100/2006/ND-CP of of September 21, 2006, Detailing and Guiding the Implementation of a Number of Articles of the Civil Code and the Intellectual Property Law Regarding the Copyright and Related Rights (2006), Art. 25(1).] 

	In the copyright exceptions of other countries, the exceptions refer to participants such as “teachers”, “scientific researchers” and “students” instead of institutions. Examples of this approach can be found in China,[footnoteRef:176] India,[footnoteRef:177] Indonesia,[footnoteRef:178] Solomon Islands,[footnoteRef:179] Thailand,[footnoteRef:180]  [176:  Copyright Law of China, Art. 22(6).]  [177:  Indian Copyright Act, s. 51(1)(h)(i).]  [178:  Indonesian Copyright Act, Art. 15(c) (“lecturers”).]  [179:  Solomon Islands Copyright Act, s. 35(1)(a).]  [180:  Thai Copyright Act, s. 32(6).] 

Insubstantial Reproductions and Communications
	It is also noteworthy that Article 10(2) of the Berne Convention permits the utilization of the work for purposes of teaching illustration “to the extent justified by the purpose”, a formulation that is also adopted in section 7(1)(c) of the Tunis Model Law. However, countries such as Bhutan,[footnoteRef:181] Nepal,[footnoteRef:182] Palau,[footnoteRef:183] Papua New Guinea,[footnoteRef:184] Samoa,[footnoteRef:185] Tonga,[footnoteRef:186] have expressly limited the use of the exception to “a short part” of a published work. Conversely, countries such as Cambodia,[footnoteRef:187] Malaysia,[footnoteRef:188] Philippines,[footnoteRef:189] and Sri Lanka,[footnoteRef:190] contain no such limitations.  [181:  Bhutan Copyright Act, s. 12(1)(a).]  [182:  Nepalese Copyright Act, s. 18(1)(a).]  [183:  Paluan Copyright Act, s. 9(a).]  [184:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 11(a).]  [185:  Samoan Copyright Act, s. 10(1)(a).]  [186:  Tongan Copyright Act, s. 11(1)(a).]  [187:  Cambodia Copyright Act, Art. 29(a).]  [188:  Malaysian Copyright Act, s. 13(2)(f).]  [189:  Philippines Intellectual Property Code, s. 184.1(e).]  [190:  Sri Lanka Copyright Act, s. 13(a)(iii).] 

Multiple Copies, Reprographic and “Non-reprographic” Reproductions
	Arising from the dispute as to whether coursepacks fall within the scope of Article 10(2) of the Berne Convention one view that has developed is that there should be express provision for the making of multiple copies of works (such as coursepacks and handouts) for educational purposes in copyright legislation, separate from the provisions that deal with the “illustrative use” of works in classrooms (such as lectures and instructional materials). Thus, some countries have enacted provisions to explicitly permit the (unremunerated) making of copies of works for purposes of instruction. Examples are Australia,[footnoteRef:191] Brunei,[footnoteRef:192] Cook Islands[footnoteRef:193] China,[footnoteRef:194] Fiji,[footnoteRef:195] Indonesia,[footnoteRef:196] Japan,[footnoteRef:197] Micronesia,[footnoteRef:198] Nepal,[footnoteRef:199] Niue,[footnoteRef:200] Republic of Korea,[footnoteRef:201] Philippines,[footnoteRef:202] and Singapore.[footnoteRef:203] However, quantitative and qualitative limits are placed on the extent of the work that can be copied, or the number of copies that can be reproduced. Other conditions may also attach to the application of the exception. Please refer to the main Study for an elucidation of these conditions. [191:  Australia Copyright Act, ss. 135ZG and 135ZMB.]  [192:  Brunei Copyright Order, s. 40.]  [193:  New Zealand Copyright Act 1962, s. 21(1) (Cook Islands). ]  [194:  Copyright Law of China, Art. 22(6).]  [195:  Fiji Copyright Act, s. 44.]  [196:  Indonesian Copyright Act, Art. 15(e).]  [197:  Japanese Copyright Act, Art. 35(1).]  [198:  Micronesia Copyright Act, s. 107.]  [199:  Nepalese Copyright Act, s. 18(1)(b).]  [200:  New Zealand Copyright Act 1962, s. 21(1) (Niue). ]  [201:  Korean Copyright Act, Art. 25(2).]  [202:  Philippines Intellectual Property Code, s. 185.]  [203:  Singapore Copyright Act, s. 51.] 

	Other countries have given express recognition to the use of multiple copies of a work for educational purposes by way of a reprographic process, by which copies of a work can be made for distribution to the teachers and students. The formulation of the statutory bar may vary from an express reference to “reprographic reproduction” to “reprographic process” and from “printing process” to an implied reference to “an appliance designed or adapted for the production of multiple copies”.[footnoteRef:204]  [204:  Australian Copyright Act, s. 200(1)(a); Solomon Islands Copyright Act, s. 35(1)(a).] 

	Countries such as Brunei,[footnoteRef:205] Pakistan,[footnoteRef:206] Solomon Islands,[footnoteRef:207] have formulated a broad education exception in their copyright legislation that generally bars reprographic reproductions, but permit them in certain specific situations that restrict their usage. Typical situations are the use of reprographic reproductions for insubstantial parts of a work.[footnoteRef:208] The availability of a collective licence may also operate as a bar to these permitted reprographic uses.[footnoteRef:209] [205:  Brunei Copyright Order, s. 36(1), (3).]  [206:  Pakistan Copyright Ordinance, s. 57(1)(h).]  [207:  Solomon Islands Copyright Act, s. 35(1)(a).]  [208:  See e.g. Brunei Copyright Order, s. 40. ]  [209:  See e.g. Brunei Copyright Order, s. 40. ] 

	Conversely, in some countries such as Bhutan,[footnoteRef:210] Cambodia,[footnoteRef:211] New Zealand,[footnoteRef:212] Palau,[footnoteRef:213] Tonga,[footnoteRef:214] reprographic reproductions are expressly allowed. However, the reproduction is subject to conditions.  Please refer to the main Study for an elucidation of these conditions. [210:  Bhutan Copyright Act, s. 12(1)(b).]  [211:  Cambodian Copyright Act, Art. 29(b).]  [212:  See New Zealand Copyright Act, s. 44(1), (3). Cf. s 44(2).]  [213:  Palauan Copyright Act, s. 9(b).]  [214:  Tongan Copyright Act, s. 11(1)(b).] 

	In contrast, countries such as Papua New Guinea,[footnoteRef:215] and Samoa,[footnoteRef:216] would subject the reproduction of short works for educational purposes to similar restrictions,[footnoteRef:217] without prescribing that the reproductions be reprographic reproductions. [215:  Papua New Guinea Copyright and Neighbouring Rights Act, s.11(1)(b). Cf. s. 12(a) (only a single copy by reprographic reproduction can be made by public institutions). ]  [216:  Samoan Copyright Act, s. 10(1)(b).]  [217:  Papua New Guinea Copyright and Neighbouring Rights Act, s.11(1)(b) (short works; isolated reproduction; licence); Samoan Copyright Act, s. 10(1)(b) (short works; isolated reproduction; collective licence).] 

	Some countries such as Australia,[footnoteRef:218] New Zealand[footnoteRef:219] and Singapore[footnoteRef:220] have exceptions that prescribe different conditions for educational reproductions, depending on whether they are made by way of reprographic or non-reprographic processes. It is also notable that countries such as Australia,[footnoteRef:221] Fiji,[footnoteRef:222] and Singapore,[footnoteRef:223] have “non-reprographic” exceptions in their copyright legislation that serve as open-ended exceptions to permit the use of works for educational purposes in circumstances which will not otherwise fall within one of the enumerated exceptions in copyright legislation. However, some uncertainty remains as regards the exact scope of such exceptions.[footnoteRef:224] [218:  See Australian Copyright Act, Parts VA and VB. Cf. s. 200(1)(a).]  [219:  See New Zealand Copyright Act, s. 44(1), (3). Cf. s 44(2).]  [220:  See Singapore Copyright Act, ss. 51, 52. Cf. s. 50A. ]  [221:  Australian Copyright Act, s. 200(1)(a).]  [222:  Fiji Copyright Act, s. 44(5).]  [223:  Singapore Copyright Act, s. 50A.]  [224:  See discussion, supra, at para. 132.] 

	Most of the other countries surveyed in this study however do not expressly refer to the technologies used for making multiple copies of works. 
[bookmark: _Toc243032270]Copyright Licensing Schemes
Rationale for Licensing Schemes
	Countries such as Bhutan,[footnoteRef:225] Brunei,[footnoteRef:226] Fiji,[footnoteRef:227] Palau[footnoteRef:228] and Tonga[footnoteRef:229] put in place a statutory exception for the reprographic use of a work for educational purposes, but only to legislate to have it displaced when a collective licence is available.  [225:  Bhutan Copyright Act, s. 12(1)(b). ]  [226:  Brunei Copyright Order, s. 40(3). ]  [227:  Fiji Copyright Act, ss. 43(1), 44(1).]  [228:  Palauan Copyright Act, s. 9(b).]  [229:  Tongan Copyright Act, s. 11(1)(b).] 

	Given the breadth of use of copyright works by educational institutions, and in response to the need to license such works in an efficient way, authors and publishers have established collective management organizations (“CMOs”) to act as intermediaries and facilitate the process of securing the necessary copyright clearance. 
Types of Licensing Schemes
Voluntary Collective Licensing
	Many countries whose copyright legislations have been reviewed in this study have adopted a voluntary licensing scheme with legislative support in their copyright legislation or have provisions for a specialized body (e.g. a Copyright Tribunal) to deal with issues arising from voluntary licensing and collecting societies. These include Australia,[footnoteRef:230] Brunei,[footnoteRef:231] Cambodia,[footnoteRef:232] China,[footnoteRef:233] Cook Islands,[footnoteRef:234] Fiji,[footnoteRef:235] India,[footnoteRef:236] Japan, Kiribati,[footnoteRef:237] Malaysia,[footnoteRef:238] Nepal,[footnoteRef:239] New Zealand,[footnoteRef:240] Niue,[footnoteRef:241] Pakistan,[footnoteRef:242] Republic of Korea,[footnoteRef:243] Singapore,[footnoteRef:244] Thailand,[footnoteRef:245] Vietnam[footnoteRef:246].[footnoteRef:247] [230:  Australian Copyright Act, Part VI, Division 3 (setting up a Copyright Tribunal to determine licences and licence schemes, especially Subdivision H).]  [231:  Brunei Copyright Order, Chapter VII, ss. 134, 135, 148(2).]  [232:  Cambodian Law on Copyright and Related Rights, Chapter IV.]  [233:  China, Regulation on the Collective Administration of Copyright 2004, Order of the State Council of the People’s Republic of China (No. 429).]  [234:  New Zealand Copyright Act 1962, Part V (Cook Islands) (establishing a Copyright Tribunal with jurisdiction to resolve disputes pertaining to licence schemes).]  [235:  Fiji Copyright Act, Part X.]  [236:  Indian Copyright Act, Chapter VII (copyright societies).]  [237:  U.K. Copyright Act 1956, Part IV (Kiribati).]  [238:  Malaysian Copyright Act, Parts IVA (copyright licensing) and V (Copyright Tribunal).]  [239:  Nepal Copyright Act, ss. 30 (Copyright Registrar), 39 (royalty collecting body).]  [240:  New Zealand Copyright Act, Parts 8 (copyright licensing), 10 (Copyright Tribunal).]  [241:  New Zealand Copyright Act 1962, Part V (Niue) (establishing a Copyright Tribunal with jurisdiction to resolve disputes pertaining to licence schemes).]  [242:  Pakistan Copyright Ordiannce, Chapter VI (performing rights societies).]  [243:  Korean Copyright Act, Chapters 7 (copyright management services), 8 (Copyright Commission).]  [244:  Singapore Copyright Act, Part VII (Copyright Tribunal), Division 3 (inquiries by and applications and references to Tribunal).]  [245:  Thai Copyright Act, Chapter 4 (Copyright Committee).]  [246:  Vietnam Law on Intellectual Property, Chapter VI.]  [247:  Japan, Law on Management Business of Copyright and Neighbouring Rights 2004, Art. 1.] 

Voluntary Licensing with Legislative Support
	A second class of voluntary licences is those where licensing is supported by legislation to extend the effects of a copyright licence offered by a CMO to also cover non-represented rightholders. Examples of countries with such legislative provisions are Brunei[footnoteRef:248] and Fiji.[footnoteRef:249]  [248:  Brunei Copyright Order, s. 148.]  [249:  Fiji Copyright Act, s. 159.] 

	A variant of this approach is a compulsory collective management arrangement, where rightholders are legally obliged to make claims only through a CMO.[footnoteRef:250] Such an approach appears to be adopted in the Republic of Korea.[footnoteRef:251] [250:  IFFRO – Collective Management, at 20.]  [251:  Korean Copyright Act, Art. 25(6).] 

Compulsory or Statutory Licensing with Remuneration
	Countries with a regime for establishing a statutory licence with a remuneration scheme for payment for educational reprographic copying are Australia,[footnoteRef:252] Republic of Korea,[footnoteRef:253] and Singapore.[footnoteRef:254] China,[footnoteRef:255] Japan,[footnoteRef:256] and the Republic of Korea,[footnoteRef:257] have legislative provisions that require the reproduction of copyright material in school textbooks to be subject to remuneration of the author.  [252:  Australian Copyright Act, Parts VA and VB.]  [253:  Korean Copyright Act, Art. 25(4) (providing that remuneration is required of tertiary institutes that reproduce, publicly perform, broadcast or conduct interactive transmissions of a work deemed necessary for the purpose of class teachingand persons who intend to exploit the same and the work in textbooks). Cf. IFFRO, (KRTRA) Korea Reprographic and Transmission Rights Association, at http://www.ifrro.org/show.aspx?pageid=members/rrodetails&memberid=33 (suggesting that Korea operates a voluntary licensing scheme without any legal backup in the Korean Copyright Act). Contra KRTRA, Legal Remunerations: Copyrighted Work, at http://www.copycle.or.kr/jsp/english/NormalCtrl.jsp?L=3&M=1 (noting that Art. 25(1) requires a person who intends to exploit a work shall pay remuneration to the copyright owner when it may be reproduced in textbooks, and that KRTRA has been authorized by the Minister of Culture, Sports and Tourism under the Korean Copyright Act to collect and distribute remuneration for this purpoe).]  [254:  Singapore Copyright Act, s. 52.]  [255:  Copyright Law of China, Art. 23 (compulsory national education program); Regulation on the Implementation of the Copyright Law of the People’s Republic of China 2002, Art. 22.]  [256:  Japanese Copyright Act, Arts. 33 (reproduction in school textbooks subject to compensation to author), 34 (broadcast in school education programs), 71 (compensation to be fixed by Commissioner in consultation with the Council for Cultural Affairs). Cf. IFFRO, JRRC (Japan Reprographic Rights Center), at http://www.ifrro.org/show.aspx?pageid=members/rrodetails&memberid=28 and (JAACC) Japan Academic Association for Copyright Clearance, at http://www.ifrro.org/show.aspx?pageid=members/rrodetails&memberid=79 (suggesting that Japan operates a voluntary licensing scheme without any legal backup in the Japanese Copyright Act). ]  [257:  Korean Copyright Act, Art. 25(4) (providing that remuneration is required of tertiary institutes that reproduce, publicly perform, broadcast or conduct interactive transmissions of a work deemed necessary for the purpose of class teachingand persons who intend to exploit the same and the work in textbooks).] 

	The Mongolian Copyright Act arguably also contains a compulsory licence provision, described as the requisitioning of the author’s work for public interest purposes.[footnoteRef:258]  [258:  Mongolia Copyright Act, Art. 13.] 

Licensing Schemes for Developing Countries under the Berne Convention Appendix
	Various developing countries reviewed in this study have availed themselves of the facilities provided in the Appendix to the Berne Convention. Thus Bangladesh, India,[footnoteRef:259] Mongolia, Philippines,[footnoteRef:260] and Sri Lanka have availed themselves of Articles II and III of the Appendix. Thailand[footnoteRef:261] has availed herself of Article II of the Appendix.  [259:  Indian Copyright Act, ss. 32 (licence to produce and publish translations), 32A (licence to produce and publish local editions).]  [260:  Philippines Intellectual Property Code, s. 237.]  [261:  Thai Copyright Act, s. 54.] 

	Other countries that have implemented compulsory translation and reproduction licences outside the auspices of the Appendix to the Berne Convention are China,[footnoteRef:262] Indonesia,[footnoteRef:263] Malaysia,[footnoteRef:264] and Pakistan.[footnoteRef:265]  [262:  Copyright Law of China, Art. 22(11) (translation of Chinese works into minority nationality languages).]  [263:  Indonesian Copyright Act, Art. 16.]  [264:  Malaysian Copyright Act, s. 31.]  [265:  Pakistan Copyright Ordinance, ss. 36, 37. Cf. s 57(2) (exempting translations and adaptations of excepted works).] 

[bookmark: _Toc243032271]Quotation Exceptions
Approaches to Formulation of Quotation Exceptions
	All the countries reviewed in this study have exceptions that pertain to quotations. 
	Half of the countries surveyed have exceptions that mirror Article 10(1) of the Berne Convention, which is in turn mirrored in section 7(1)(b) of the Tunis Model Law on Copyright. Countries with exceptions modeled on this approach are Bhutan,[footnoteRef:266] Cambodia,[footnoteRef:267] China,[footnoteRef:268] Japan,[footnoteRef:269] Iran,[footnoteRef:270] Malaysia,[footnoteRef:271] Mongolia,[footnoteRef:272] Palau,[footnoteRef:273] Papua New Guinea,[footnoteRef:274] Philippines,[footnoteRef:275] Republic of Korea,[footnoteRef:276] Sri Lanka,[footnoteRef:277] Samoa,[footnoteRef:278] Thailand,[footnoteRef:279] Tonga,[footnoteRef:280] and Vietnam.[footnoteRef:281] Notably, the quotation exceptions for Iran and Korea expressly refer to the making of quotations for educational purposes.  [266:  Bhutan Copyright Act, s. 11.]  [267:  Cambodian Copyright Act, Arts. 25.]  [268:  Copyright Law of China, Art. 22(2).]  [269:  Japanese Copyright Act, Arts. 32(1).]  [270:  Iranian Copyright Act, Art. 7.]  [271:  Malaysian Copyright Act, s. 13(2)(a).]  [272:  Mongolia Copyright Act, Arts. 14(2), 16(5).]  [273:  Palauan Copyright Act, s. 8.]  [274:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 10.]  [275:  Philippines Intellectual Property Code, s. 184.1(b).]  [276:  Korean Copyright Act, Art. 28.]  [277:  Sri Lanka Code of Intellectual Property, s. 13(a)(ii).]  [278:  Samoan Copyright Act, s. 9.]  [279:  Thai Copyright Act, s. 33.]  [280:  Tongan Copyright Act, s. 10.]  [281:  Vietnam Law on Intellectual Property, s. 25(1)(b).] 

	The other countries, predominantly (but not exclusively) those following the Anglo-Saxon tradition, formulate a “quotation” exception not as an “activity-related” exception to permit the quotation of works, but as a “purpose-related” exception to permit quotations for specified purposes. Almost all of the countries in this category refer to the “fair dealing” or “fair use” of the work for the purposes of “criticism or review”, with a broad interpretation given to this expression (as explained by caselaw in some of the countries reviewed above). Countries which have adopted the latter formulation are Australia,[footnoteRef:282] Brunei,[footnoteRef:283] Cook Islands,[footnoteRef:284] Fiji,[footnoteRef:285] India,[footnoteRef:286] Kiribati,[footnoteRef:287] Indonesia,[footnoteRef:288] Micronesia,[footnoteRef:289] New Zealand,[footnoteRef:290] Nepal,[footnoteRef:291] Pakistan,[footnoteRef:292] Singapore,[footnoteRef:293] and Solomon Islands.[footnoteRef:294] In this regard, it is noteworthy that Iran[footnoteRef:295] (set out above) is both formulated as a “quotation” exception as well as an “activity-related” exception.  [282:  Australian Copyright Act, ss. 41, 103A.]  [283:  Brunei Copyright Order, s. 34(1).]  [284:  New Zealand Copyright Act 1962, ss. 19, 20 (Cook Islands).]  [285:  Fiji Copyright Act, s. 41.]  [286:  Indian Copyright Act, s. 52(1)(a)(ii).]  [287:  U.K. Copyright Act 1956, ss. 6(2), 9(2) (Kiribati).]  [288:  Indonesian Copyright Act, Art. 15(a).]  [289:  Micronesia Copyright Act, s. 107.]  [290:  New Zealand Copyright Act, ss. 42, 176.]  [291:  Nepalese Copyright Act, s. 17.]  [292:  Pakistan Copyright Ordinance, s. 57(1)(a)(ii).]  [293:  Singapore Copyright Act, ss. 36, 110.]  [294:  Solomon Islands Copyright Act, s. 7(1)(b).]  [295:  Iranian Copyright Act, Art. 7.] 

Limitations and Conditions
“Compatible with Fair Practice”, “Fair Use” ,”Reasonableness”
	Most of the countries modeled on the “activity-related” approach (“quotation” exception) follow the requirements of Article 10(1) closely: they require that the quotation be “compatible with fair practice”, “fair use” [footnoteRef:296] or observe “customary limitations”[footnoteRef:297] and that the extent of the quotation be “reasonable”[footnoteRef:298] or “does not exceed the extent justified by the purpose”.  [296:  Philippines Intellectual Property Code, s. 184.1(b).]  [297:  Iranian Copyright Act, Art. 7.]  [298:  Thai Copyright Act, s. 33.] 

	On the other hand, the countries modeled on the “purpose-related” approach require that the quotation be for a specific form – “criticism or review” – and that the extent and use of the quotation be a “fair dealing” or “fair use” for this purpose. 
Attribution
	There is generally also a requirement for attribution of the quotation. The exception is Micronesia.[footnoteRef:299]  [299:  Micronesia Copyright Act, s. 107.] 

Extent of Quotation
	Some countries such as Bhutan,[footnoteRef:300] Cambodia,[footnoteRef:301] Palau,[footnoteRef:302] Papua New Guinea,[footnoteRef:303] Samoa,[footnoteRef:304] Tonga,[footnoteRef:305] circumscribe their “quotation” exception by requiring that only a “short part” of the work be quoted. Thailand[footnoteRef:306] uses the formulation “in part” which achieves the same result, which is to prevent a whole work from being quoted. To a lesser extent, Pakistan[footnoteRef:307] prescribes various presumptions as regards what constitutes a fair dealing with a work for the purposes of criticism or review.  [300:  Bhutan Copyright Act, s. 11.]  [301:  Cambodian Copyright Act, Arts. 25.]  [302:  Palauan Copyright Act, s. 8.]  [303:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 10.]  [304:  Samoan Copyright Act, s. 9.]  [305:  Tongan Copyright Act, s. 10.]  [306:  Thai Copyright Act, s. 33.]  [307:  Pakistan Copyright Ordinance, s. 57(1)(a)(ii), explanation to clause (a).] 

	Some countries such as Bhutan,[footnoteRef:308] Palau,[footnoteRef:309] Papua New Guinea,[footnoteRef:310] Samoa,[footnoteRef:311] Tonga,[footnoteRef:312] also circumscribe their “quotation” exceptions to “reproductions”. Other countries such as Fiji[footnoteRef:313] and Nepal[footnoteRef:314] limit their “criticism or review” exceptions to copying or reproduction.  [308:  Bhutan Copyright Act, s. 11.]  [309:  Palauan Copyright Act, s. 8.]  [310:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 10.]  [311:  Samoan Copyright Act, s. 9.]  [312:  Tongan Copyright Act, s. 10.]  [313:  Fiji Copyright Act, s. 41.]  [314:  Nepalese Copyright Act, s. 17.] 
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Approaches to the Formulation of “Personal Use” or “Fair Dealing” Exceptions
	A group of countries have formulated exceptions that pertain to the personal and private use of a work for accomplishing an individual’s personal research or studies, as opposed to its collective use for a profit-making purpose,[footnoteRef:315] as formulated in section 7(i)(a) of the Tunis Model Law on Copyright. Countries that have adopted this approach are Bhutan,[footnoteRef:316] Cambodia,[footnoteRef:317] China,[footnoteRef:318] Iran,[footnoteRef:319] Japan,[footnoteRef:320] Mongolia,[footnoteRef:321] Nepal,[footnoteRef:322] Pakistan,[footnoteRef:323] Palau,[footnoteRef:324] Papua New Guinea,[footnoteRef:325] Republic of Korea,[footnoteRef:326] Samoa,[footnoteRef:327] Sri Lanka,[footnoteRef:328]Thailand,[footnoteRef:329] and Tonga.[footnoteRef:330]  [315:  Commentary, Tunis Model Law on Copyright for Developing Countries, para. 44.]  [316:  Bhutan Copyright Act, s. 10.]  [317:  Cambodian Copyright Act, Art. 24.]  [318:  Copyright Law of China, Art. 22(2) (“private study, research or self-entertainment”).]  [319:  Iranian Copyright Act, Art. 11.]  [320:  Japanese Copyright Act, Art. 30.]  [321:  Mongolia Copyright Act, Art. 15(1).]  [322:  Nepalese Copyright Act, s. 16.]  [323:  Pakistan Copyright Ordinance, s. 57(1)(a)(i).]  [324:  Palauan Copyright Act, s. 7.]  [325:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 8.]  [326:  Korean Copyright Act, Art. 30.]  [327:  Samoan Copyright Act, ss. 8, 24(a).]  [328:  Sri Lanka Code of Intellectual Property, s. 13(a)(i).]  [329:  Thai Copyright Act, s. 32(2).]  [330:  Tongan Copyright Act, s. 8.] 

	Another formulation is that adopted primarily (but not exclusively) by countries of the Anglo-Saxon heritage, which uses the formulation of “fair dealing” or “fair use” to describe an “equitable rule of reason”[footnoteRef:331] that sanctions the use of a copyright work in a reasonable manner without the consent of the copyright owner”.[footnoteRef:332] Exceptions pertaining to the use of a work for criticism or review, news reporting, teaching, scholarship and research are typically brought within its rubric.  [331:  Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 448 (1984).]  [332:  Horace G Ball, THE LAW OF COPYRIGHT AND LITERARY PROPERTY 260 (1994).] 

	In turn, two distinctly separate formulations of the “fair dealing” or “fair use” exceptions have been adopted by the countries reviewed in this study. The majority of the countries - Australia,[footnoteRef:333] Brunei,[footnoteRef:334] Cook Islands,[footnoteRef:335] Fiji,[footnoteRef:336] India,[footnoteRef:337] Kiribati,[footnoteRef:338] Malaysia,[footnoteRef:339] New Zealand,[footnoteRef:340] Niue,[footnoteRef:341] Philippines,[footnoteRef:342] Solomon Islands,[footnoteRef:343] and Tuvalu[footnoteRef:344] - have chosen to recognize aspects of “fair dealing” such as that for “research or study” and “criticism or review” (as reviewed above) as separate exceptions in their copyright legislation. However, three of the countries reviewed in this study, namely Micronesia,[footnoteRef:345] Singapore,[footnoteRef:346] and Philippines,[footnoteRef:347] have opted for the U.S. style, “fair use” exception and formulated an “open-ended”, omnibus exception of “fair use” (or “fair dealing”) in their copyright legislation, qualified only by the “fair use” factors. [333:  Australian Copyright Act, ss. 40, 103.]  [334:  Brunei Copyright Order, s. 33.]  [335:  New Zealand Copyright Act 1962, ss. 19, 20 (Cook Islands).]  [336:  Fiji Copyright Act, s. 42.]  [337:  Indian Copyright Act, s. 39, 52(1)(a)(i) (“fair dealing … for private use”).]  [338:  U.K. Copyright Act 1956, ss. 6(1), 9(1) (Kiribati).]  [339:  Malaysian Copyright Act, s. 13(2)(a).]  [340:  New Zealand Copyright Act, s. 43.]  [341:  New Zealand Copyright Act 1962, ss. 19, 20 (Niue).]  [342:  Philippines Intellectual Property Code, s. 187.]  [343:  Solomon Islands Copyright Act, s. 7(1)(a).]  [344:  U.K. Copyright Act 1956, ss. 6(2), 9(2) (Tuvalu).]  [345:  Micronesia Copyright Act, s. 107.]  [346:  Singapore Copyright Act, ss. 35, 109.]  [347:  Philippines Intellectual Property Code, s. 185.1.] 

Limitations and Conditions
Eligibility for Individuals and Natural Persons
	Countries such as Bhutan,[footnoteRef:348] Brunei,[footnoteRef:349] Cambodia,[footnoteRef:350] Fiji,[footnoteRef:351] Palau,[footnoteRef:352] Philippines,[footnoteRef:353] and Samoa,[footnoteRef:354] specifically provide that only a “physical person” or a “natural person” is entitled to rely on the exception. Other countries such as Japan,[footnoteRef:355] and Republic of Korea,[footnoteRef:356] provide that the exception may be enjoyed for “personal use or family use” or use within a “limited circle”.   [348:  Bhutan Copyright Act, s. 10.]  [349:  Brunei Copyright Order, s. 33.]  [350:  Cambodian Copyright Act, Art. 24.]  [351:  Fiji Copyright Act, s. 42.]  [352:  Palauan Copyright Act, s. 7.]  [353:  Philippines Intellectual Property Code, s. 187.]  [354:  Samoan Copyright Act, ss. 8, 24(a).]  [355:  Japanese Copyright Act, Art. 30.]  [356:  Korean Copyright Act, Art. 30.] 

	However, in some circumstances, it could be the educational institution that makes copies of a work to support the research or private study by an individual. This can be illustrated with exceptions in Fiji,[footnoteRef:357] Micronesia,[footnoteRef:358] and Philippines.[footnoteRef:359]  [357:  Fiji Copyright Act, s. 44.]  [358:  Micronesia Copyright Act, s. 107.]  [359:  Philippines Intellectual Property Code, s. 185.] 

Excluded Categories of Works
	To further address concerns that the “private or personal use” exceptions are not abused, some countries such as Bhutan,[footnoteRef:360] Cambodia,[footnoteRef:361] Nepal,[footnoteRef:362] Palau,[footnoteRef:363] Papua New Guinea,[footnoteRef:364] Philippines,[footnoteRef:365] Samoa,[footnoteRef:366] and Tonga[footnoteRef:367] have excluded certain classes of works from the scope of the exception. These are works of architecture, reprography of the whole or a substantial part of books or musical works in the form of notation, the whole or a substantial part of digital databases, and computer programs. Likewise, Fiji and[footnoteRef:368] India,[footnoteRef:369] exclude computer programs from the scope of its “fair dealing” exception. [360:  Bhutan Copyright Act, s. 10.]  [361:  Cambodian Copyright Act, Art. 24.]  [362:  Nepalese Copyright Act, s. 16.]  [363:  Palauan Copyright Act, s. 7.]  [364:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 8.]  [365:  Philippines Intellectual Property Code, s. 187.]  [366:  Samoan Copyright Act, ss. 8, 24(a).]  [367:  Tongan Copyright Act, s. 8.]  [368:  Fiji Copyright Act, s. 42.]  [369:  Indian Copyright Act, s. 39, 52(1)(a)(i).] 

Reprography, Controlled Technologies and Licensing
	Many of the same countries above - Bhutan,[footnoteRef:370] Cambodia,[footnoteRef:371] Nepal,[footnoteRef:372] Palau,[footnoteRef:373] Papua New Guinea,[footnoteRef:374] Philippines,[footnoteRef:375] Samoa,[footnoteRef:376] and Tonga[footnoteRef:377] - also exclude from the scope of their “private or personal use” exceptions, the reprography of the whole or a substantial part of books or musical works in the form of notation. They are joined by Japan,[footnoteRef:378] and the Republic of Korea,[footnoteRef:379] in proscribing the use of publicly-installed automatic reproduction machines for reprographic purposes for “private or personal use”.  [370:  Bhutan Copyright Act, s. 10.]  [371:  Cambodian Copyright Act, Art. 24.]  [372:  Nepalese Copyright Act, s. 16.]  [373:  Palauan Copyright Act, s. 7.]  [374:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 8.]  [375:  Philippines Intellectual Property Code, s. 187.]  [376:  Samoan Copyright Act, ss. 8, 24(a).]  [377:  Tongan Copyright Act, s. 8.]  [378:  Japanese Copyright Act, Art. 30(1)(i).]  [379:  Korean Copyright Act, Art. 30.] 

Types of “Private Use” or “Fair Dealing”
	Some countries like Bhutan,[footnoteRef:380] Cambodia,[footnoteRef:381] Mongolia,[footnoteRef:382] Nepal,[footnoteRef:383] Palau,[footnoteRef:384] Papua New Guinea,[footnoteRef:385] Philippines,[footnoteRef:386] Samoa,[footnoteRef:387] and Tonga[footnoteRef:388] have formulated their “private and personal use” exceptions rather narrowly as pertaining to only the reproduction of works. Likewise, Fiji[footnoteRef:389] refers only to the “copying” of a work as part of “fair dealing”.  [380:  Bhutan Copyright Act, s. 10.]  [381:  Cambodian Copyright Act, Art. 24.]  [382:  Mongolia Copyright Act, Art. 15(1).]  [383:  Nepalese Copyright Act, s. 16.]  [384:  Palauan Copyright Act, s. 7.]  [385:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 8.]  [386:  Philippines Intellectual Property Code, s. 187.]  [387:  Samoan Copyright Act, ss. 8, 24(a).]  [388:  Tongan Copyright Act, s. 8.]  [389:  Fiji Copyright Act, s. 42.] 

	Most other countries do not so constrain their “private and personal use” exceptions.[footnoteRef:390]  [390:  The Brunei Copyright Order draws a nuanced distinction between the general exception of “fair dealing”, and circumstances in which the “copying” exception may be lost. See Brunei Copyright Order, s. 33(1), (2). Cf. Brunei Copyright Order, s. 33(3).] 

	Given the new types and uses of works in the digital environment, some countries like Australia have gone further to recognize specific private or personal uses such as format shifting.[footnoteRef:391] [391:  Australian Copyright Act, ss. 43C, 47J, 109A, 110AA.] 

Extent of “Private Use” or “Fair Dealing”
	As noted above, many countries - Bhutan,[footnoteRef:392] Cambodia,[footnoteRef:393] Nepal,[footnoteRef:394] Palau,[footnoteRef:395] Papua New Guinea,[footnoteRef:396] Philippines,[footnoteRef:397] Samoa,[footnoteRef:398] and Tonga[footnoteRef:399] - exclude from the scope of their “private or personal use” exceptions, the reprography of “the whole or a substantial part” of books, musical works in the form of notation and databases. For countries adopting the “fair dealing” formation, the extent of the work used or copied would obviously also impact on the issue of whether the dealing is “fair”.  [392:  Bhutan Copyright Act, s. 10.]  [393:  Cambodian Copyright Act, Art. 24.]  [394:  Nepalese Copyright Act, s. 16.]  [395:  Palauan Copyright Act, s. 7.]  [396:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 8.]  [397:  Philippines Intellectual Property Code, s. 187.]  [398:  Samoan Copyright Act, ss. 8, 24(a).]  [399:  Tongan Copyright Act, s. 8.] 

	Countries like Australia,[footnoteRef:400] Fiji,[footnoteRef:401] Singapore,[footnoteRef:402] Philippines,[footnoteRef:403] and New Zealand,[footnoteRef:404] have expressly adopted the “fair use” factors to determine if the dealing in the work is fair. One of the factors requires a consideration of “the amount and substantiality of the portion used in relation to the copyrighted work as a whole”. Given the open-ended nature of the fair dealing test, countries such as Australia,[footnoteRef:405] Fiji,[footnoteRef:406] Pakistan[footnoteRef:407] and Singapore[footnoteRef:408] have introduced limits as to what amounts to a “fair dealing” in relation to certain works. [400:  Australian Copyright Act, ss. 40, 103.]  [401:  Fiji Copyright Act, s. 42.]  [402:  Singapore Copyright Act, ss. 35, 109.]  [403:  Philippines Intellectual Property Code, s. 185.1.]  [404:  New Zealand Copyright Act, s. 43.]  [405:  Australian Copyright Act, ss. 40, 103.]  [406:  Fiji Copyright Act, s. 42.]  [407:  Pakistan Copyright Ordinance, s. 57(1)(a)(i) explanation.]  [408:  Singapore Copyright Act, ss. 35, 109.] 

The Three-step Test
	Countries may further subject the private or personal copying exception to the delimiters of the three-step test. Examples of this “double-barrelled” approach are Bhutan,[footnoteRef:409] Cambodia,[footnoteRef:410] Palau,[footnoteRef:411] Papua New Guinea,[footnoteRef:412] Samoa,[footnoteRef:413] and Tonga.[footnoteRef:414] It could however be inquired if this additional step introduced more certainty to the application of the “private or personal” use exception, or whether it could be subject to the same criticisms of uncertainty and flexibility that the “fair use” factors have attracted. [409:  Bhutan Copyright Act, s. 10.]  [410:  Cambodian Copyright Act, Art. 24.]  [411:  Palauan Copyright Act, s. 7.]  [412:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 8.]  [413:  Samoan Copyright Act, ss. 8, 24(a).]  [414:  Tongan Copyright Act, s. 8.] 

[bookmark: _Toc243032273]Technological Measures and Education Exceptions
	At the time of the conduct of this study, 16 of the countries surveyed in this study have provisions in their laws to deal with the issue of technological measures. These are Australia,[footnoteRef:415] Bhutan,[footnoteRef:416] Cambodia,[footnoteRef:417] China,[footnoteRef:418] Indonesia,[footnoteRef:419] Japan,[footnoteRef:420] Malaysia,[footnoteRef:421] Nepal,[footnoteRef:422] New Zealand,[footnoteRef:423] Palau,[footnoteRef:424] Papua New Guinea,[footnoteRef:425] Republic of Korea,[footnoteRef:426] Samoa,[footnoteRef:427] Singapore,[footnoteRef:428] Tonga,[footnoteRef:429] and Vietnam.[footnoteRef:430] [415:  Australian Copyright Act, Div. 2A, s. 116AN.]  [416:  Bhutan Copyright Act, s. 31(1).]  [417:  Cambodia Law on Copyright and Related Rights, Art. 62.]  [418:  China Regulation on the Protection of Right of Network Dissemination 2006, Art. 12(1).]  [419:  Indonesia Copyright Act, Art. 27.]  [420:  Japanese Copyright Act, Arts. 30(1)(ii), 120-2.]  [421:  Malaysian Copyright Act, s. 36(3).]  [422:  Nepal Copyright Act, s. 25(1)(e).]  [423:  New Zealand Copyright Act, s. 226.]  [424:  Palaun Copyright Act, s. 22(a)(1), (2) (technological measures), (3) (rights management information).]  [425:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 29(1)(a), (b) (technological measures), (c), (d) (rights management information).]  [426:  Korean Copyright Act, Art. 124.2(2).]  [427:  Samoan Copyright Act, s. 28(1)(i).]  [428:  Singapore Copyright Act, Part XIIIA.]  [429:  Tongan Copyright Act, s. 30(1).]  [430:  Vietnam Law on Intellectual Property, Art. 198.1(a).] 

	Even fewer of these countries have enacted legislation that deals expressly deal with the conflict that may arise between the reliance on an educational exception to use or make accessible a work for instructional purposes, and the possible circumvention or breach of technological measures that the rightholders use to protect the works. These include:
· Exceptions that permit educational institutions to circumvent access control technological protection measures for the purpose of making acquisition decisions about the work protected by technological measures.[footnoteRef:431]  [431:  Australian Copyright Act, s. 116AN(8); Singapore Copyright Act, s. 261D(1)(a).] 

· Exceptions that permit the circumvention of technological measures for teaching and scientific research purposes, for dissemination to the same community.[footnoteRef:432] [432:  China, Article 12 of the Regulation on the Protection of the Right to Network Dissemination of Information 2006 of China.] 

	Countries like Bhutan,[footnoteRef:433] Cambodia,[footnoteRef:434] Nepal,[footnoteRef:435] New Zealand,[footnoteRef:436] Palau,[footnoteRef:437] Papua New Guinea,[footnoteRef:438] Republic of Korea,[footnoteRef:439] Samoa,[footnoteRef:440] and Tonga[footnoteRef:441] define the act of infringement of technological measures narrowly to encompass only the commercial dealings such as the manufacture or importation of any device or means specifically designed or adapted to circumvent technological measures.  [433:  Bhutan Copyright Act, s. 31(1).]  [434:  Cambodia Law on Copyright and Related Rights, Art. 62.]  [435:  Nepal Copyright Act, s. 25(1)(e).]  [436:  New Zealand Copyright Act, s. 226.]  [437:  Palaun Copyright Act, s. 22(a)(1), (2) (technological measures), (3) (rights management information).]  [438:  Papua New Guinea Copyright and Neighbouring Rights Act, s. 29(1)(a), (b) (technological measures), (c), (d) (rights management information).]  [439:  Korean Copyright Act, Art. 124.2(2).]  [440:  Samoan Copyright Act, s. 28(1)(i).]  [441:  Tongan Copyright Act, s. 30(1).] 

	Other countries such as Australia,[footnoteRef:442] Japan,[footnoteRef:443] Malaysia,[footnoteRef:444] Republic of Korea,[footnoteRef:445] Singapore[footnoteRef:446] and Vietnam.[footnoteRef:447] link the rights given to protect against the circumvention of technological measures to the infringement of copyright in the work protected by technological measures. Where it would not be an infringement of copyright to use the work pursuant to the educational exceptions in the copyright legislation, presumably it would not be a breach of law to circumvent technological protection measures towards the same end.  [442:  Australian Copyright Act, s. 116AN(9) (exempting an act of circumvention if it will not infringe the copyright in a work or other subject matter, but this act must be prescribed by regulations).]  [443:  Japanese Copyright Act, Art. 2(1)(xx).]  [444:  Malaysian Copyright Act, s. 36(3).]  [445:  Korean Copyright Act, Art. 124.2(2).]  [446:  Singapore Copyright Act, s. 261B(3)(c), (d).]  [447:  Vietnam Law on Intellectual Property, Art. 198.1(a).] 

	Likewise, section 226 of the New Zealand Copyright Act makes it legal for a person to commercially provide circumvention devices to schools and other educational institutions for the purpose of circumventing copy-protected works for educational purposes (for which these uses will qualify under an education exception). 
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