OrpaHuyeHus1 U UCKIKOYEeHUs1 U3 aBTOPCKOro npasa Ass uenen
obpas3oBaTesibHON AeATeNIbLHOCTU

Pe3ome

BaxHocTb obpasoBaHus Ansa nboro obwecTea odeBuaHa. [laxe B Tex criyyasix, korga npaea
aBTOPOB Ha CO3[aHHblE VMUK NPOU3BEAEHUS U pe3ynbTaTbl MHTENNEKTyanbHON OesTenbHOCTH
OXPaHSIlTCS 3aKOHOOATENbCTBOM U MEXAYHApOAHbIMW [AOroBopamu B 06ractu aBTOPCKOro
npaBa, BOMPOC WCMONb30BaHUS TaKUX NPOU3BEAEHWUA B LIENsiX NOOLWPEHUs1 obGpas3oBaHMs U
COOEeNCTBMS ero pasBUTUIO BCE XKE OCTAETCsl HA 0COOOM MOMOXKEHNN.

MMeHHO C y4yeToM 3TuUX OBCTOATENBLCTB B paMKax HACTOSILLEro MccnegoBaHMs NpoBOAUTCSA
0630p NpeayCMOTPEHHbIX B HALMOHANbHOM 3aKOHOAATENbCTBE OrPaHUYEHMIn U UCKIIOYEHWI B
OTHOWeEHUn obpasoBaTenbHON OEeATENbHOCTU, KOTOPbIA OOIMKEeH obecnednTtb nydwee
NMOHMMaHue TOro, Kak B HauMOHanbHOM 3aKOHOAaTenbCTBE AocTuraetca 6anaHC WHTepecoB
obuecTtBa B chepe pas3Butnst obpasoBaHnsi 1 UHTEPECOB aBTOPOB M TBOPYECKMX pabOTHUKOB B
obnactM oxpaHbl NpaB Ha pe3ynbTaTbl WX WHTENMeKTyanbHOW neatenbHocTn. [naBHoe
BHMMaHME B XoAe HacTosilero ob63opa yaenseTcs 3akoHodaTenbCTBy B 06acTu aBTOPCKOro
npaBa Bcex 189 rocygapctB — uneHoB BOWC ', koTopoe 3aTparmBaeT o6pasoBaTenbHyHO
AeATeNbHOCTb.

B paHHOM wuccnegoBaHMM BblOENAETCS BOCEMb KaTeropun OrpaHnYeHnin 1 UCKITHOYEHUN,
OTHOCSAWMXCA K cdepe obpasoBaTenbHON OeATENbHOCTU. Peyb ungetr o nonoxeHusix,
KacaloLMxCs 4aCTHOMO MM JIMYHOIO MCMONb30BaHUS (AN OTPaXeHUs MHOMBUAYanbHbIX W
CaMOMnpOCBETUTENLCKNX aCNeKTOB NepCOHanbHOro o6pasoBaHns U NMMYHOW NCcneaoBaTeNbCKON
paboThl), UMTMPOBaHMA (NOCKONbKY obydeHne n npenogaBaHve npeanonaraeT UCNonb3oBaHue
WUNMIOCTPaUUN, aprymeHtaumu, OTCbIMIOK, 3aMeYaHUn W KPUTUYECKUX  BbICKa3biBaHWN),
NCNoNb30BaHUS penpoaykumi B obpasoBaTterbHbiX Lensax (B TOM YyMcne B €AMHCTBEHHOM UMK B
HECKOMbKNX 3K3eMmnnspax, C UCNONb30BaHWEM penporpaguyecknx UnuM WMHbIX Cpeacts U C
NPUMEHEHNEM KOSINIEKTUBHOIO JULUEH3NPOBaHUS mnu ©0e3 Hero), yyebHbIX usgaHun (ans
ncnonb3oBaHus obpasoBaTesibHbIMU  yYpeXAeHUAMN B KadecTBe Yy4debHO-negarornyeckoro
MaTepuana), WKOMbHbIX MOCTAaHOBOK (4TOObI OHWM MOMMM CTaTb YacTbio y4eBHOM nporpammbl),
y4yebHbIX nepefad (Bkno4as TpaHcnaumio, nepegady no kabenbHbIM KaHanam M 3anucb Takux
nepegad M NOCTaHOBOK M AUCTaAHUMOHHOE ODyYeHne B pexnme OHManH B NOPSAKe peanv3auun
npaBa Ha JoBedeHne [0 BceoOwero cBegeHud), MPUHYOMTENbHbIX NUUEH3MA  And
BOCNpPOU3BEAEHUSA U NepeBoga NponsseneHnii B obpasoBaTenbHbIX Lensax (ocobble NonoxeHus
B MHTepecax pasBuBaKOLWUXCH CTpaH Ha ocHoBe ctaten Il n Il JononHutenbHOro pasgena
BepHckon KOHBEHUMM), U OrPaHNYEHUA B OTHOLUEHWM OXPaHbl TEXHWUYECKMX Mep 3aluuTbl W
nHpopmaumm o6 ynpaBneHun npaBamm (B TexX CcrnyyYasix, Korga npuxoamtcs 06XoauTb
nonoxexuuss 06 ynpaBneHun uUUPOBBIMA MpaBaMnm B WHTEpPecax OCYLLECTBNEHUs
obpa3oBaTenbHON AEeATENBHOCTY).

N3 1723 nonoxeHnn 2048 3akoHodaTeNbHbIX akToB B 06MnacTu aBTOPCKOro npasa
189 rocypapcte-duneHoB 1553 npeacTtaBnsloT  COGOM  OrpPaHUYEHUS U UCKITHOYEHWS,
OTHOCHLLMECH K NEPBbLIM LLECTU KAaTeropusam, nepeyncrnieHHbIM Bbllle; 77 NOSIOXeHU KacaloTcs
NPUHYOUTENbHbLIX NULEH3UN ANA Lenen BocrnpoussegeHus U nepesoda, a 93 — orpaHuyeHus
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nonoxeHun o6 ynpasneHnn ungpoBbIMX NpaBamMun, B TOM 4Yucne, B ob6pasoBaTenbHbIX Lensx.
N3 ynomsHyTbix 1553 nonoxeHUn 06 WCKMYEHUSX U OrpaHUYEHUsIX YaCTHOro M SIMYHOTO
ncnonb3oBaHus KacarTca 332 NONOXeHWa B 3akoHodaTenbcTBe 189 rocynapCTB-4YSEeHOB;
uMTUpoBaHua — 251 nonoxeHune 183 rocyaapCTB-UNeHOB; penpoayKunii, BOCNPOU3BOOUMbIX B
obpasoBaTenbHbIX Uenax, — 379 nonoxeHuni 154 rocyaapcTB-4neHoB; Y4ebHbIX M3gaHum —
149 nonoxeHun 127 rocyaapCTB-UreHOB; y4eBHO-NPOCBETUTENBCKNX ~ MOCTAHOBOK —
189 nonoxeHun 123 rocyaapCTB-YSIEHOB; W TPaHCNAUUKW, nepedadn u  3anucu  y4ebHbIX
nporpamm — 257 nonoxeHun 135 rocygapcrB-yneHoB. Hannume 605bworo Yncna nonoxKeHun
O YaCTHOM M NWYHOM MCMOMb30BaHUN NOATBEpPXAaeT UX 3HAYUMOCTb, Bedb OHW OTKpPbIBalOT
gopory ans camoobyyeHus u camoobpasoBaHudA.  AHaNOrMyHbiM 00pas3oM  OBLUMPHBIV
AnanasoH pasnuuHbix popmynmnpoBoK 379 MOMOXEHUA O penpoaykuusax B y4ebHbIX uensax u
257 nonoxeHun o6 obpasoBaTtenbHbIX Nepeaavax oTpaxaetT MHoroobpasve obpasoBaTenbHON
AEATENbHOCTU, KOTOPYKD MOXHO OTHECTUM K KaTeropuum penpoaykuMm n y4yebHbIX nepegad.
OpHako, ecnu Takaa [AesaTenbHOCTb npeanonaraeT BocrnpousBedeHne 60nbloro yucna
9K3EeMMNMsApoB MPOU3BEAEHUN, YTO MOXET HaHEeCTU HeornpaBAaHHbIM yuepb 3aKOHHbIM
WHTEepecaM aBTOPOB, BO MHOIMX Clyyasix Takue MOMOXeHWss O BocnpousseneHun TpebytoT
BbiNnaTthl BiagenbLam aBTOPCKUX NpaB CnpaBeniMBoro BO3HarpaxaeHust.

Kpome TOro, BECbMa 3Ha4YuUTENbHO YUCNO MOSOXKEHUN, gonyckarwmnx ncnonb3oBaHne uUutTar,
NOCKOJNMIbKY B  npouecce npenonaBaTeanKoﬁl OEeATENbHOCTN Hepeako UCNOMb3YyrTCA
nnncTpaunn, aprymeHTauma, oTCbiyikiu, 3aMmedaHna U KputTu4eCkme BbliCKa3blBaHUA.

Pexxe npuMMEHSsIIOTCA NONOXEHMS O MPUHYAUTENbHbLIX NULEH3USIX B OTHOLLUEHUW MEPEBOAOB U
penpoaykumi (77 NONOXeHUN B 3akoHogaTenbCTBe 37 rocydapCTB-4YNEHOB); 3TU MOSIOXEHUSA
NCNonb3yTCA pa3BUBalLLMMUCA CTpaHaMn Ans obecneyeHus 4OCTYNHOCTM NPOU3BEAEHUA B
obpasoBaTernbHbIX Lensx. CTtaTyc M LEHHOCTb MHOMMX TakMX MOMOXEHUN B HAcTosLLee BpeMs
Takke MoCTaBrieHbl NOA4 COMHEHME, MOCKONbKY psf rocyaapCTB-4rieHOB HE BO30OGHOBMAN CBOMU
3asBMneHns B COOTBETCTBUM CO cTaTben | [lononHMTenbHOro pasgena bepHckom KOHBEHUMMN.

N xoTa B HacTosiiee BpeMsi CYyLLECTBYET He TaK Y)X MHOro MOMOXEHWW, OrpaHMYMBarOLLNX
oxpaHy nHgopmaummn o6 ynpaeneHum UMdpoBbIMM NMpaBamMu, B YaCTHOCTU, Koraa peydb naget ob
obpasoBaTenbHoOM geaTenbHocTH (93 NonoXeHusa B 3akoHoaaTenbcTee 49 rocyaapCTB-4neHoB),
crnefyeT OTMETUTb, YTO 3TU HOPMbl 3BOSMOLMOHMPYIOT Ha (POHE MUHUMArbHbIX OPUEHTUPOB,
3ahMKCUpPOBaHHbIX B MEXAYHAPOAHbIX AOroBOpax.

WccnepoBaHve, wumMetowlee CTONb  OrpaHUMYEHHbIE pPecypCbl U OXBaTbiBalWee CTOsb
pa3HOO06pa3Hble NCTOYHMKK, eaBa N NO3BONSET cAenaTb OAHO3HAYHbIE BbIBOAbI OTHOCUTENBHO
MEeXAYHapOL4HON CUTyauun B chepe OrpaHnYeHnin N UCKNYeHnn ansa uenen obpasoBatenbHON
aeatenbHocTn. OfHako ObIno 661 6ONbLLUMM YNYLWEHNEM HE BKNHOYUTD B HACTOSLLMIA JOKYMEHT
HeKkoTopble coobpakeHuns, cOpPMyNMPOBAHHbIE MO UTOraM 3TOr0 MaclTabHOro aHanusa Bcex
NOSTIOXKEHWI, NOCKOSIbKY OHWM MOTYT CNYXWUTb OS5 FOCYAapCTB-YIEHOB U OUPEKTUBHbBIX OPraHoB
HEKMM OpPUEHTMPOM B Mpolecce pedopmMupoBaHnsa 3akoHOAATENBbCTBA Kak Ha HaUMOHaNbHOM,
Tak 1 MexgyHapoaHOM ypoBHE. Takum 06pa3om, MOXHO CHOpMyNMpoBaTh NATb 3aMeYaHun.

Bo-nepBbiX, HW OOWMH aHanu3 OrpaHMYEeHUA W WUCKITIOYEHUA B Lensax obpasoBaTenbHoOwn
AeaTenbHOCTU He ByaeT nonHbiM 6e3 NONMHOLEHHOTO PacCMOTPEHUS MOMOXEHUN, KacaroLUXCa
YaCTHOrO MMM NMIMYHOIO UCMONb30BaHKS, a TakKKe NONOXEHNIA O LUTUPOBAHUM.

Bo-BTOpbIX, 0OLIYHO rocyAapCTBa-YneHbl MPUMEHSIIOT MOMOXEHUS O LMTUPOBAHMK, YYEOHbIX
M30aHMAX U LIKOSMbHBIX MOCTAHOBKaX eanHoobpasHo, npuyem 3Ta Kacaetcss U opMmbl



BCeoOLlero npu3HaHWA [OaHHbIX MOMOXEHWA B HaUMOHANbHOM 3akoHo4AaTenbCTBE B Tex
rocygapcrBax-yneHax, rae UMeKTCA Takue MonoXeHusl, 1 0COGEHHOCTEN X NMpUMeHeHus. Kak
npaBuno, UUTUPOBaHME W  UCMOMb30BaHWA B paMKax LIKOMbHbIX MOCTAHOBOK He
npeaycMatpuBaeT BO3HArpaxaeHusi, OAHAKO HeKOTOopble roCygapCTBa-YreHbl MPUHANN
NonoXeHus, npeanucbiBalolLiMe BO3HArpaXaeHne 3a BKYeHMe B yyebHble martepuansl
opurnHanbeHbIX npounssBegeHnn. OaHako, NOCKOMbKY 3T KaTeropmm MOMOXEHUN NPUMEHSAOTCS
He Tak 4acTo, Kak gpyrue, rocyaapCTBa-YneHbl, 3aKOHOAATENbCTBO KOTOPbIX JINWEHO TaKux
NONOXEeHW, MOryT pedopMMpoBaTb CBOK HOPMaTUBHO-NPaBOBYK 6asy COOTBETCTBYHOLUMM
obpasom.

B-TpeTbux, NpMMeHeHne orpaHnYeHnn U UCKIIOYEHUN ANa penpoayKumMi, BOCNPOU3BOAUMbIX B
y4ebHbIX Lensx, a Takke TpaHcnauun, nepegadn n 3anucu y4ebHblx nporpaMmm MMeeT BecbMa
pa3HoobpasHble opmbl. OpHako uenu, 3asBrieHHble B CBA3W C UCNONb30BaHWEM AaHHbIX
nonoxeHun, o06bIMHO Mpo3padHbl  (NpenogaBaTenbckas  OeATeNnbHOCTb, 00pasoBaHue,
obyyeHne, HayyHaa W uccregosaTenbckad paborta). nmaBHOe orpaHuyeHve Ang
BOCMPOM3BEAEHMS PENPOAYKLUNA B YY4EOHbIX LIeNnaxX CBA3aHO C 3anpeToM Ha WX U3roToBreHue
ANA  NOMyYeHUs KOMMEPYECKOW BbIrodbl WM KOMMEPYECKOro nNpeumyllectBa, a Takke
HEBO3MOXXHOCTbIO MOSTYYEHNS] KOMMEPYECKON NIULEH3MM NN HEOCBELOMIEHHOCTLIO O TOM, YTO
Takas nuueH3us MoXeT ObiTb nonydeHa Ans BOCMPOU3BEAEHMS MaTepuanoB Ans uenen
obpasoBaTenbHON  OesTenbHOCTW. Bonpoc o0 TOM, Hackonbko o6bem npaBa Ha
BOCMNpPOM3BEAEHME 3aBUCUT OT Hanuumst U cdepbl MPUMEHEHUsT KOMMEPYECKUX TNULEH3NN,
TpebyeT [ONOMHUTENbHO M3Y4YEeHUs, MOCKONbKY OH BbIXOAUT 3a npedenbl HacTosLero
nccneaoBaHuS. MonoxeHna O penpoaykumax Takke GUKCUPYIOT KayeCTBEHHblE W
KONMMYECTBEHHbIE Mpedenbl U OrpaHWyYeHWss And  BOCMPOU3BEAEHUS  PenpoayKUuMn B
obpasoBatenbHbix uenax. C apyrov CTOPOHbI, MOMOXEHMS O TpaHCNAUMK, Nnepegaye 1 3anucu
nvetT Gonee pa3HoobpasHbie dopmbl NPaKTU4EeCKOro NpYMeHeHs BBMAOY
HEMHOIOYUCIIEHHOCTN TeX rOCy4apCTB-UNEHOB, KOTOpblE MWCNOMb3YT (POPMYNNPOBKY «B
KayecTBe wnncTpauun» unu ee npomssogHble n3 crtatbu 10(2) BepHckoW KOHBEHUMM B
COOCTBEHHbIX MONMOXEHUAX, KaCcatloLMXCs TPaHCNALUUN, nepegaydn 1 3anncu y4ebHbIX NporpaMmm.

B GonblLUMHCTBE Criy4aeB MOSOXEHMWS, Kacarolmecss penpoaykumMmn, TpaHcnaumMm, nepegayn u
3anucn B obpasoBaTenbHbIX LENsx, He npegycMaTpuBaloT BbiNnaty asTopam MU
npaBoobnagatensam  CnpaBeanvBOrO  BO3HarpaxaeHusl. Ho ecnu nonoxeHus o
BOCMNPOU3BEAEHUM penpoaykuuii B y4ebHbIX Lensx, npegycMaTpuBalolne crnpasennneoe
BO3HarpaxzieHue, kacalTcsl B NEPBYO o4epedb U3roTOBMEHUSI MHOFOYMCIIEHHbIX 9K3EMMIISIPOB,
MCMONb30BaHUS  KOMMpOBasribHOro  06opyaoBaHMS M BOCMPOM3BEOEHUSI  OpUTrMHANbHbIX
npousBeaeHWn TPeTbMMU CTOPOHaMKW, TO B OTHOLUEHMM MONOXEHUH, Tpebywmmm
CnpaBeasIMBOro BO3HArpaXKaeHust 3a TpaHCnsuuio, nepegady v 3anucb B 0b6pasoBaTenibHbIX
Liensax, aHanorm4HbIX YEeTKNX CXeM He HabrnoaaeTcs.

B-ueTBepTbIX, B OTHOLUEHUM BOMpOCa AWUCTAHLMOHHOTO ODOYYEHWS B PEXUME OHMaliH BCEro
HECKONIbKO TOCy[apCTB-YNIEHOB OnpedeneHHo npedycMaTpuBaloT MONOXKeHUs Sui generis,
KOTOpble HEABYCMbICIEHHO KacaloTCs pacnpoCTpaHEHUsi OHMalH-KOHTEHTa B 06pasoBaTebHbIX
uenax. BmecTe ¢ TeM 3TO He 03HA4aeT, YTO ApYyrMe rocy4apcTBa-YneHbl He UMEHT NOMOXKEHWN,
MOCBSILLIEHHBbIX 3TOMYy acnekty. OpHako BOMPOC O TOM, PacCMpOCTpaHATCA N npasa
rocyaapcTB-4rieHoB Ha coobLeHVe Unu JoBeaeHne 00 BCeobLero cBeeH sl Ha AesiTENbHOCTb
MO  OHNaNH-pacrnpoCTPaHEHWIO  UMPOBOrO  KOHTEHTA, BO  MHOTOM  OMpeaensieTcs
CyOCTaHTUBHLIM MPaBOBbIM  PEXUMOM  KOHKPETHbIX TOCYAapCTB-UIIEHOB. Kpome TorO,



ANCTaHUMOHHOE OByyYeHne B pexnme OHNamH Hens3beXxHO CBA3aHO C BOCNpou3BeAeHneM B TOW
UM uHOM chbopme opurMHambHbIX NPOU3BEAEHUN, KOTopble cooblialoTca Ons Bceobulero
CBedEeHUs, B CUMYy UCNONb30BaHWUS 3NEKTPOHHOrO CPeACTBa; B MOMOXEHUAX, paspeLuaroLmnx
OHJTANHOBOE AMCTaHUNOHHOE 06yYeHne, HeobX0AMMO TakkKe y4MTbIBaTb 3TOT acnekT.

M nocnepgHee, uenecoobpasHo npoaHanuM3MpoBaTb NPUYMHY, MO KOTOPOW rocygapCTBa-yneHbl
He BO30OHOBMNKM CBOM 3asiBNEHUs no crtaTtbe | JononHuTtenbHoro pasgena. B 1o e Bpems
BKMNIOYEHVe B HaUMOHanbHOE  3aKoHOOATeNbCTBO  FOCYAAPCTB-YNIEHOB  MOMOXEHWUN,
npeaycMaTpuBaroLLmx NpsiMoe UM KOCBEHHOE UCKNIOYEHMEe B OTHOWEHUM oxpaHbl TM3 n UYTI
anst uenen obpasoBaTenbHOM [OEATENbHOCTU, SBNSIETCA CBUAETENbCTBOM  NHOOOMNLITHOWM
TeHOeHUNN.
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