S R

=
WIPO

BCEMUWPHAA OPFrAHU3ALIMA
NHTENNEKTYANIbHOW
COBCTBEHHOCTM

WIPO/ACE/12/7 REV.
OPUIrMHAN: AHITIMMCKUM
OATA: 1 CEHTABPA 2017 r.

KOHcyanaTVIBHbIﬁ KOMUTET Nno 3aliuTe rnpas

[BeHapguaTasa ceccus
XeHeBa, 4 — 6 ceHTAGpA 2017 .

CMEXXHbIE OBNIACTU MHTENNEKTYANbHOM COBECTBEHHOCTU U
MEXXOYHAPOOHOIO YACTHOI O MPABA — PE3IOME MPOEKTA PYKOBOCTBA"

OokymeHm rodzomosrsieH 0-pom AHHabers BeHHemm, bbigwel cydbel, ®PedeparibHbil cyd
Aecmpanuu, CulHel, Aecmpanus, u e-om Camom [paHamod, cyObed, AnennsyuoHHbIU cyod,
AHmeepnieH, benbeus, u Cyd beHunokca, Jllokcembypa

AHHOTALUA

Llenbto HacTodwero PykoBoAacTBa No CMEXHbIM 061acTaM MHTENNeKTyanbHOM COBCTBEHHOCTH
N MeXAyHapo4HOro YacTHOro npaea, kotopoe 6yaet onybnukosaHo "aarckon KoHdepeHunen
no mexagyHapogHoMy YactHomy npasy (HCCH) n BcemupHon opraHusauven
nHTennektyanbHon cobctBeHHocTn (BOUC), aBnsieTcs npegocTaBneHne YrieHam Cygenckoro
kopnyca u 6ornee LWMPOKOMY Kpyry HOpUCTOB-NPaKTUKOB 0bLLero o63opa OTHOCUMTESNBHO TOro, Kak
MeXayHapoa4HOe YacTHOe NpaBo MOXET NMPUMEHATLCS B Cropax Mo Bonpocam
NHTEennekTyanbHon cobcTBeHHOCTU. poekT PykoBoacTBa COCTaBeEH B AOXOA44YMBOM, YAOOHOM
Ana nonb3oBaTtenen 1 ynpoleHHoM popmaTte. PykOoBOACTBO crieyeT BOCNPUHUMATL B
KayecTBe OCHOBbI, kKOTopas GyaeT nomMoraTb NOb30BaTENSAM MPU PELLEHUN TPaHCrPaHNYHbIX
BOMPOCOB, KacarLMXCa npaBa UHTeNnekTyanbHon cobctBeHHocTn. OHO He nponaraHgupyeT
KaKoOW-TO KOHKPETHbIN NOAX04 K OCHOBHbIM BONpPOCAaM NpaBa; CKopee, OCBeLLas rmaBHble
BOMPOCHI B 3TOWN CMOXHOM 0651acTh, OHO MMEET LieNnbio okasaTb COAENCTBUE CYabsaAM U HOpUcTam
B PasriMyHbIX CTpaHax B MPUHATUM OBOCHOBAHHLIX PELLEHUN.

*

HacTtosawmin JOKyMEHT npeacTaBnsieT cobon pestoMe npoekta PykoBOACTBA MO CMeXHbIM obnactam
WHTENNEeKTyanbHON COOCTBEHHOCTU U MEXAYHapOAHOro YacTHOro nNpaea, Kotopoe OyaeT onybnukosaHo Maarckomn
KOHbepeHLmen no mexayHapogHoMy yacTHomy npaey (HCCH) n BcemupHom opraHusaumen MHTenneKTyansHom
cobcrBeHHocTM (BOWC). lMpoekT PykoBoACTBa (Ha aHIMUMINCKOM si3blke) pa3MeLLeH Nno agpecy
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=382036.

MHeHMS, N3NOXKEHHbIE B HACTOSLLIEM JOKYMEHTE, SIBMNSAOTCS MHEHUSIMW aBTOPOB, HO HE 00s13aTenNbHO
MHeHusimm CekpeTapuaTta unu rocygapcts-dneHos BOUC.
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KOrgA MeEXXayYHAPOOAHOE YACTHOE MNMPABO NEPECEKAETCA C NPABOM
WHTENNEKTYAIIbHOU COECTBEHHOCTU

1. Uenbto HacTosiwero PykoBoacTBa No CMEXHbIM 061acTaM UHTENNEKTyanbHOM
COBCTBEHHOCTU M MeXOyHapOo4HOro YacTHOro npaea, kotopoe Byaet onybnuvkosaHo "aarckomn
KoHdbepeHumen No mexgyHapogHomy vyactHomy npaey (HCCH) n BcemupHownm opranmnsaumen
nHTennektyaneHon cobcteeHHocTn (BOUC), saBnsieTcsa npegocTaBneHne YneHam cygemnckoro
kopnyca u 6ornee LIMPOKOMY Kpyry HOPUCTOB-NPaKTUKOB 06LLero 063opa OTHOCUTENBHO TOrO, Kak
MexayHapoaHoe yactHoe npao (MYIlT) MOXeT NpMMEHATLCA B cnopax no Bornpocam
nHTennektyaneHon cobcteeHHocTn (MC). lNMpoekT PykoBoacTea coCTaBeH B 4OXO44YNBOM,
yaobHOM ans nonb3oBaTtenen n ynpoweHHoMm popmarte. PykoBOACTBO crieayeT BOCMPUHUMATL
B Ka4eCTBe OCHOBbI, KOTopasa 6yaeT nomoraTtb NOnb3oBaTENAM NPU PeLUEHUM TPaHCTPaHUYHbIX
BOMPOCOB, kacarowwmxcs npaea VIC. OHO He nponaraHaAMpyeT KakOW-TO KOHKPETHbIN NOOXOA4 K
OCHOBHbIM BOMpOCam npaBa; CKopee, OCBeLLas rnaBHble BONPOCHI B 3TOM CNOXHOW obnacTu,
OHO UMEET Lienblo OKasaTb COAENCTBME CyabsM M IOPUCTaM B PasfMyHbIX CTpaHax B MPUHATUN
000OCHOBAHHbIX PeLLEHW.

2. B uensax yperynupoBaHusi cnopos B obnactu MIC cTopoHbl MOryT npuberatb K pasfimyHbiM
MexaHuM3mam, BKIoYas BbIHECEHNE CYyAEOHbIX peLleHniA, agMUHUCTPaTUBHbBIE NpoLeaypbl B
obnactn NC n npouenypbl anbTepHaTUBHOIO yperynupoBaHus cnopos (AYC). Ecnu
NPYHMMaEeTCA peLLeHne O nepeaaye gena B Cy4 M Npu 3TOM 3aTparMBatoTCs CTOPOHbI, NpaBa
NC unu geatenbHOCTb B MHOCTPAHHbIX rOCYAapCTBaXx, TO MOryT BO3HUKHYTb Bonpockl MYIT,
TaKMe Kak pasHornacus B OTHOLLUEHUM KOMMNETEHUMWN CyAa, HaAnexallero 3aakoHogaTenbcTea
MHOCTPAHHOTO rocy4apcTBa U NpoLeayp ero NPUMEHEHUs], @ Takke NPU3HaAHNUS U UCMOJTHEHWS
peLLEeHN, BbIHECEHHbIX MHOCTPAHHLIM CyAOM. TO, Kak 3T BOMPOCHI peLlakTcs B paMKax
TpaHcHauunoHanbHbIX cnopos B obnactn NC, 6yaet ykpennats 3awuTy VIC, cnocobcTBoBaTh
npeackasyeMoCTN 1 OKOHYATENbHOCTU cyaebHbIX pa3dupaTenbCTB, He 4OMNycKaTb Ype3MEPHOM
NN HEAOCTaTOYHOM Mepbl OTBETCTBEHHOCTM, COXPaHATb rocyAapCTBEHHbIE PECYpChl Cya0B U
YacTHble pecypcbl CTOPOH W, B KOHEYHOM c4eTe, obecneyvmBaTb Hagnexatilee oTnpaBneHne
npaBocyaus.

3. NC v npaeo NC (NMNC) obnagatoT HEKOTOPLIMM OCOBEHHOCTAMU, KOTOPLIE NPUBOAAT K
BO3HMKHOBeHMIO B MYIT npobnem, koHkpeTHO kacarwmxcs NC. Xota UC obnagaet
rnobanbHo MOBUIBLHOCTBIO, €€ OXpaHa ABNSeTCca TeppuTopuanbHon: obbem oxpaHbl NC
onpegensieTcsa HaunmoHanbHbIMK UNKU pernoHansHeiMyM Hopmamu MUC. Kpome Toro, psg npae
MC Bo3HMKaeT Nocrie BbINONMHEHNS hopmanbHOCTEN, TAaKUX Kak perncrpauus unm
npeaocTaBrieHne, CBA3aHHbIX C NPUBIEYEHNEM roCyAapCTBEHHbIX aAMUHUCTPATUBHbIX
opraHoB. 3JT1a ocobeHHocTb MNC, koTopas TecHo yBs3sbiBaeT VIC ¢ cyBepeHMTETOM rocygapcTea,
NPeAoCTaBMAIOLLEr0 OXpaHy, M BO3MOXHOCTSIMM AN MaHeBpa B €ro rocygapCTBEHHOM
nonuTuKe, NOAYEepPKMBaAET TepputopuranbHbeii xapakrtep VIC n NMAUC.

4. Mpucywmn NMUC TepprTopUanbHbIN Xapaktep B codeTaHun ¢ 6ypHO passmBaroLLMMUCA
3KOHOMMWYECKMMU NpoLeccamMu rnobanusaumm, nepexoaom K uMdpoBbIM TEXHOSOTMSIM K
NPOCTbIMX CPEeACTBaMM pacnpoCcTpaHeHns MHPOPMaLUK, KOTOPbIE CTUMYITUPYIOT
TPaHCrpaHN4Hyto geaTenbHocTb B o6nactu NIC, BegeT kK TOMy, Y4TO lopMcTaM-npakTukam
€XeOHEeBHO NpMXoauTcst UMeTb Aeno ¢ Bonpocamu Ha cTbike MMNC n MYI1. Obecneuntb
NPeAcKasyeMoCTb U OKOHYATENbHOCTb PELUEHMI B MEXIOCY4apCTBEHHbIX COpax CTaHOBUTCS
BCE CINOXHee, 1 Cyabl AenatoT BCe BO3MOXHOE, YTOObl onpeaennTb CBA3yoLme hakTopbl
TPaHCrpaHN4yHON OeATENbHOCTH.

5.  CyTb npumeHeHuss MYI B cnopax B o6nactu VC 3aknoyaeTcs B BbIIBNEHWUM B criope
TPaHCTPaHNYHbIX 3NIEMEHTOB. TpaHCrpaHUYHble 3NIEMEHTbI MOTyT, Kak NpaBuno, bbiTe CBA3aHbI
C MECTOHaxXOXaeHeM OfHOM Unn obenx CTOPOH 3a rpaHuLLen; oxpaHsiembim npasom UNC;
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AeaTenbHoCTbIo, Hapywatowen MNMNC; unu nocnenctTemamMm obxanyemon geaTenbHOCTU Unn
HaHEeCEHHbIM B ee peayrbTaTe yuwepbom.

6. lMNpuBoanMble HWXE NPUMEPLI UANKCTPUPYIOT Bonpockl MUI, koTopble MOryT BO3HUKHYTb
B pamkax crnopos B obnactu NC.

- Cnop o HapyuleHun IC BHegoroBopHoro xapakrepa: CtopoHa A Bnageet
aBTOPCKUM MpaBoM Ha cLeHapun domnbma B rocyaapctesax X n Y. B rocypgapctse Z
CpPOK aBTOPCKO-NPaBOBON OXpaHbl UCTEK, 1 Npou3BeaeHne aBnseTcs
obwecTtBeHHbIM gocTosHneM. CTopoHa B, npoxuBatowias B rocygapctee Z,
pacnpocTpaHaeT punbm Yepes NHTepHeT-cepBep, PacrnosioXKeHHbIN B rocynapcTee
Z, OTKpbIBas K uUnNbMy LUMPOKUA AOCTYN MO BCEMY MUPY, BKOYas rocygapcrea X 1
Y. CtopoHa A Bo30yxaaeT Aeno B rocyaapctse X, B KOTOPOM OHa NPOXUBAET U
BnageeT AeNCTBYHOLLMM aBTOPCKUM NpaBoM, 1 TpebyeT Bo3melleHns yuiepba 3a
HapyLleHne aBTOPCKOro rnpaea B rocygapcrteax X, Y u Z.

- Cnop no Bonpocam NC OoroBOpHOro xapakrepa 1 BONpochl, CBA3aHHbIE C
gencteutenbHocTbio VIC: CTtopoHbl A 1 B, npoxneatowme B rocygapcteax X n'Y,
COOTBETCTBEHHO, 3aKITOYalT NMMLEH3NOHHOE CornalleHne o0 pacnpocTpaHeHum
TOBapOB, NPOU3BEAEHHbIX C UCMOMNb30BaHUEM TEXHOMNOMK, 3anaTteHTOBaHHON
cTopoHoOM A B rocygapcteax X n'Y. [Jencteme nuueH3um perynupyeTtcs
3aKoHoOaTenbCTBOM rocygapcTea X. BosHukaeTt cnop o npegnonaraeMom
HapyLUeHUN NULUEH3MK, U CTopoHa A Bo3byxxaaeT cyaebHoe pa3bupatenscTeo B
rocygapctee X, rae oHa obbl4HO NPOXMBAET, 3asBNSAS O HAPYLLUEHUN CTOPOHOM B
naTeHTHbIX NpaB B rocyaapctBax X n Y. CTopoHa B nogaeTt BCTpeYHbIN UCK,
yTBEPXOAs, YTO NaTeHTbl CTOPOHbI A B 060UX rocyfapcTBax HegeNCTBUTENbHbI.

7. B onucaHHbIX cnyyasnx cyn OyaeT, npexae BCero, pewartb obnagaeTt nm oH cyaebHon
KOMMeTeHUnen paccmaTpmBaTb 3TOT CMOP U, €CNK Aa, B KaKoMm o6beMe paccMoTpeHme cnopa
oTHocUTCA K cdhepe ero komneteHuun. Obnagaet nu cyq - B NEpBOM NpUMepe - IPUCANKLMEN
B OTHOLLEHUWN HapyLleHna B rocyaapcteax X, Y n Z unu Tonbko B rocygapctee X? O6bnagaet
nwn cyn B rocygapcTtee X - BO BTOPOM MpUMepPE - KOPUCOUKUNEN BBIHOCUTL peLleHue no
BCTPEYHOMY MCKY CTOPOHbI B, Kacatowemycst He4enCTBUTENBHOCTU NaTeHTa B rocygapcrBax X
ny?

8.  [locne ToOro kak cyq npumeT peLleHne 0 TOM, YTO OH obragaeT tpucanKumMen BbIHOCUTb
peLueHne rno cnopy, byaet HeobxoAMMO onpeaenuTb, Kakme 3akoHbl OH ByaeT NpUMeHATL B
xofe cnopa. Kakue 3akoHbl B NpvBEAEHHbIX NpuMepax 6yaeT NpuMeHsiTb CyA B rocygapcree
X? 3akoHbl rocygapcts X, Y v Z nnv Tonbko rocygapcrea X?

9. Mocne BbIHECEHWSI KOMMETEHTHLIM CyJOM - B COOTBETCTBUM C NPUMEHUMbBIM

npaBoM - peLLeHnsa No Aeny Bo3HWKaeT BOMNpoc O NPU3HaHUU N UCMONHEHUM TaKkoro peLleHns 3a
rpaHuuen. B nepsom npuvmMepe, ecnu cyf B rocygapctse X BbIHECET peLleHne O TOM, YTO
HapyLweHne 6bino coBepLUeHo B rocygapcTeax X 1Y, n 06a3yeT CTOPOHyY B, Ybk akTuBbI
HaxoAaTcHa B rocygapcTee Z, BO3MECTUTb ywep6, npusHaeT nu cyA B rocyaapctee Z 370
peLleHne n 06ecneynT fim OH ero UCrosnHeHne?
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II.  KAKWUM OBPA3OM BOINPOCbI, BOSHUKAKOLIME HA CTbIKE MEXXAYHAPOLOHOIO
YACTHOIO NMPABA VN UHTENNEKTYAJIbHON COBECTBEHHOCTMH,
PErYJINPYIOTCA B PAMKAX PA3JIMYHbLIX MPABOBbLIX CUCTEM

A.  HOPMbI MYM, PEMNYIINMPYIOLWWE MPABOOTHOLWEHNA B OBNACTUN NC

10. Heckonbko gokymeHToB MUYIT kacaloTca TpaHCrpaHUYHbIX CyAe0bHbIX pa3dbupaTenscTs no
Bonpocam NC. HepasHo HCCH paccmoTtpena Bonpoc conpsbkeHms MC n MU B Maarckon
KOHBEHLMM 06 ncknountensHom otbope cyaebHbix cornallieHnn n Maarcknux npuHumMnax o
BbIGOPE NPUMEHUMOTO NPaBa K MeXAyHapOaHbIM KOMMEPYECKUM AOroBOpam”.

11. Mexgy rocygapcteamu, NpuaepXmnBatoLMMNCS 0gHOM NPaBoBOM TpaauLuumn Unm
pacnonoXeHHbIMKU B reorpadmyeckon 6m3ocTy gpyr K apyry, 6610 nognmucaH pag
pernoHarnbHbIX JOKYMEHTOB C pas3nuyHon TpaktoBkon C. B HEKOTOPbIX JOKYMEHTaxX He
COAEPXKUTCS HUKAKMX KOHKPETHbIX NpaBui paspeLueHmns cnopos B obnactn NC, n noatomy B
xoae cnopos B obnactn NC npumeHsatoTcsa obwme Hopmbl MUT. C gpyroi CTOpoHbI, B
HEKOTOPbIX pPerMoHarnbHbIX JOKYyMEHTax npegycMaTpuBatoTcs crneymnansHble Hopmbl MUT ans
cnopos B obnactn UC. Hanpumep, B EBponenckom cotosde (EC) Bonpoc conpsiekeHmss MU un
nC KOHKEeTHO paccmaTtpuBaeTcs B PernamenTe «Bproccens Ibis»? n PernameHTtax «Pum 1»° n
«Pum [1»~,

B. HOPMbI M4YI B NMPABOBbBIX AKTAX B OBJTACTU NC

12. MexgyHapogHaa cuctema VC npusBaHa cogencteoBaTth oxpaHe NC 3a npegenamm
HaLWOHarnbHbIX rPaHuULl, coBMelllas B cebe Lenbin paa noaxoaos. K HUM OTHOCATCS nNpu3HaHue
TepputopuanbHoro xapaktepa npae C, rapmoHM3aumns HaumMoHanbHbIX 3aKOHOAATENbCTB B
obnactn NC nyTtem yCTaHOBMEHUSA MUHUManbHbIX CTAaH4APTOB M NpeaocTaBneHme 3apybexxHbiM
Bnagenbuam VC pexnma, He MeHee OnaronpusiTHOro, Yem PeEXnMm, NpPeaocTaBnseMbli CBOUM
rpaxgaHam.

13. BwmecTe ¢ TeM NonoXxeHun, HENOCPeaCTBEHHO Kacarowmxca sonpocos MUYI, cywecteyeT
HeMHoro. B cooTBeTcTBMM CO cTaTben 5(2) bepHCko KOHBEHLMK MO OXpaHe NUTepaTypHbIX K
XyOOXECTBEHHbIX NPON3BeaeHN, «00beM OXpaHbl, PaBHO Kak U CPeACTBa 3alUmUThI,
npeacTaBnsemMble aBTopy OS5 OXpaHbl ero nNpas, PerynupyrTcsa UCKNIOYMTENBHO
3aKoHOAAaTerNnbLCTBOM CTpaHbl, B KOTOpOW UcTpebyeTca oxpaHa» (lex loci protectionis). Cxoxwue
NOMoXeHMa NpeaycMoTpeHbl B PUMCKOM KOHBEHLMM 06 OXpaHe NpaB UCMOMHUTENEN,
npoussoaunTenen oHorpaMm n BellaTernbHbIX opraHu3auni n B NeknHcKoM gorosope no
ayavoBu3yarnbHbIM UCMOSTHEHUSM.

.  KAKOW cyq OBNAOAET KOMNETEHUWEN BbIHOCUTb PELLEHUSA MO CNOPAM

14. Bonpoc o ToM, 06nagaeT nv TOT Ui MHOW CyA KOMMNETEHLUNEN BbIHOCUTb PELLEHUS Mo
TOMY nnun nHomy cnopy B obnactm NC, 6yaeT pewartbcs B cooTBeTCcTBUM ¢ HOpMammn MUYT Toro

1 Cwm. gokymeHT WIPO/ACE/12/8 “OeatenbHocTb M@aarckon koHdepeHLMn no MexayHapogHOMy YacTHOMY

npaey B 06racTy TpaHCTPaHNYHON 3aLUMThl NPaB UHTENNEKTyanbHON COBCTBEHHOCTN”, C KOTOPbIM MOXHO
03HaKOMUTBCS Mo agpecy http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=374156.

PernameHnT (EC) Ne 1215/2012 EBponeiickoro napnameHTa n CoeeTa ot 12 gekabps 2012 r. o noacygHOCTU U
MIPU3HAHM 1 NCTIONHEHNN peLleHnii cyaebHbIX peLLIEeHNIA MO rPaXXaaHCKUM 1 TOProBbIM Aenam (HoBasi pefakums).

PernameHnT (EC) Ne 593/2008 EBponerickoro napnamenTa n Coeta ot 17 noHsa 2008 r. o npase,
NPYMEHMMOM K JOrOBOPHLIM 06si3aTenscTBam.

PernameHt (EC) Ne 864/2007 EBponetckoro naprnameHTa n Coseta oT 11 nionsa 2007 r. o npase,
NPYMEHMMOM K BHEJOrOBOPHbLIM 06513aTENbLCTBAM.
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rocygapcTBa, rae pacnonaraeTcs Cyfd, Ha YTO Takke MOryT NOBNUATb MeXAyHapoaHble nnu
pernoHanbHble Hopmbl MYIT 1 npaBoBble akThl B 06nactn NC. BnonHe BO3MOXHO, YTO
topUCONKUMEN BbIHOCUTbL peLLEHME No TOMY UM MHOMY crnopy OyayT obnagaTb cyabl B 6onee
YyeMm OOHOM rocyfapcTBe, W Ha NpakTMKe 3TO NO3BONSAET UCTUY BbibpaTh CyA.

A.  OCHOBHBbIE MNMPUHLUMWMNbI ONPEOENEHNA FOPUCOMKL N

a) OTBETUMK, UMEKLLINA NOCTOAHHOE MECTO XUTENbLCTBA B Npeaenax onpeaeneHHomn
ropucankunm

15. Kak npaBuno, oTBETYUK NoAanagaeT Nnojd pUCOUKLMIO cyaa Toro rocyaapcTea, B KOTOPOM
OH MMeeT NOCTOAHHOE MECTO XUTENbCTBA.

16. [lo Mepe yBenuuyeHust konmyecTBa CyOGbeKkToB B3aMOOTHOLLEHMI B obnacTtn VC
yJaLlalTCs Cropbl, 3aTparnBaroLLme NHTEPECHI HECKOMbKNX OTBETYUKOB, HAXOOSALLUMXCS B
pasHbix cTpaHax. Korga B cnopax B o6nactu MC yyacTByOT HECKOSbKO OTBETYMKOB, UCK K TOMY
UM MHOMY OTBETUMKY MOXET ObITb NPeAbABREH B Cya TOrO rocyaapcTBa, B KOTOPOM HaxoamTcs
MOCTOSIHHOE MECTO XXMTENbCTBA OQHOMO N3 OTBETYMKOB.

b) OTBETUMK, UMEKLLINA NOCTOAHHOE MECTO XUTENbLCTBA 3a Npedenamu onpeaeneHHon
ropncankumnn

17. Ecnun cTopoHa MMeeT NOCTOSIHHOE MECTO XUTENbCTBA UM HAaXoauTCs 3a npegenamm
rocygapcTtBa, AN Haanexatlero Bbl30Ba 3TOM CTOPOHbI B Cy HEO6X0ANMO NpuaepKmMBaTbCs
onpeaeneHHoro Habopa npasun. [Ons Toro 4Tobbl OTBETYMK MOT BbITh BbI3BaH B CyA,
HaxXo4sLWMICA 3a npedenamMm rocygapcTaa, M nonacTb Nog ero PUCANKLNIO, MEXAY CMOPOM n
AaHHbIM rOCYyAapCTBOM [OSTKHA CyLLEeCTBOBaTb AOCTaTOMHadA CBA3b. Hanpumep, cuntaercs,
Kak npaBumo, HeaonyCTUMbIM, YTOObI cya, B KAkOM-Nnbo rocyaapcTae BbIHOCUI peLleHne no
Cropy, He UMELOLLLEMY K OTOMY roCcy4apCcTBY HUKAKOrO OTHOLLEHMS.

18. B uenom k cBasyoLwmmM caktopam, KOTopble MOryT BbiTb NpeayCMOTPEHbI CyAeOHbIM
pernameHTOM, MOTyT OTHOCUTBCS UCKM:

- OCHOBaHUSI KOTOPbIX BO3HUKIN B JaHHOM rOCYAapCTBE;

- KOTOpble CBsi3aHbl C HapyLleHMeM [0oroBopa B [AaHHOM rocyaapcTBe wunu ¢
[IOTOBOPOM,  3aKMOYEHHbIM B [OaHHOM [OCYAapCTBe UMM perynupyembim
3aKoHO4ATeNbCTBOM AAaHHOIO rOCYAapCTBa;

- KOTOpble KacalTCs HapyLIeHWUsi 3aKoHoAaTeNnbCTBa AaHHOMo rocy4apcTea;

- KOTOpble KacalTCs MMYyLLLeCTBa B JAHHOM rocyapcTBe;

- KOTOpble KacalTCsi AEeNUKTHOIO akTa, COBEPLUEHHOrO B AaHHOM rocyaapcTse, unm
yliepba, NOHeCEHHOro B JaHHOM rocyapcTBe B pe3ynbTaTte AenUKTHOro akTa.

19. CornacHo obwemMy noaxoay CyLecTBYIOT UCKIMIOYEHUSA N3 NepCOHANbHON IOPUCONKLNA
cyna. K Hum MOryT OTHOCUTLCSA: MpaBo Ha BriageHne MHOCTPaHHOW COBCTBEHHOCTLIO,
MMMYHUTET MHOCTPAHHOrO rocygapcTaea u gunromMaTuyeckun ummyHuteT. [paBo Ha BnageHune
N 4eNCTBUTENBHOCTb HEABUXMMOro NMYLLIECTBA (KOTOpOe MOXeT BKovaTb B cebs npasa
NC) Takke MOryT OTHOCUTLCS K UCKIMTIOYEHUSIM HA TOM OCHOBaHMK, YTO Takoe npasBo ObIno
€034aHO MHOCTpaHHbIM rocyaapcTtBoM. Cya, Takum obpa3om, MOXeT He obnagatb
IOPUCAMKUMEN BBIHOCUTL PELLEeHNs MO UCKaM, CBA3aHHbIM C NPaBOM Ha BnageHue 3apybexHon
NC vnn npaBamun Ha 3apybexHyto VC.
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c) [poporaunoHHble cornatlleHms

20. CTopoHbI JoroBopa MoryT 3apaHee cornacoBarTb, rae 6yaeT BbIHOCUTLCS peLleHne no
crnopam, BbiTeKaloLwMM 13 oroBopa. ATOT MEXaHU3M U3BECTEH Kak OroBopka o cyaax,
OroBOpKa 0 IOPUCAMKLIMM UK NPOopOoraunoHHas orosopka. lMpoporaunoHHoe cornalleHue,
O[lHaKO, MOXET HMKaK He BNNSITb Ha OCYLLIECTBIIEHNE IOPUCONKLMM B OTHOLLEHUM perncTpaumnm
nnun genctenutenbHocTh npae MC, NOCKONbKy 3TOT BONPOC OTHOCUTCH K UCKINIOYUTENbHOM
chbepe komneTeHUnN CyaoB.

d) OcobeHHOCTM paccMoTpeHus gen B obnactm NC

21. OTcyTCTBUE UNW HanM4YMe CBA3YHOLLLErO (hakTopa MOXET 3aBUCETb OT COOTBETCTBYHOLLErO
3akoHopaTtenoctea. Cyay cneayeT, Npexae BCero, ycTaHOBUTb, NPEAYCMOTPEHb! NN B 3aKOHE
06 NC cooTBeTCTBYHOLLME NONOXEHUS 41K ONpeaenieHnst TepputopuarnbHON pUCaNKLNN.
dakTopbl, ycTaHaBNMBaOLME CBSI3b MEXAY CYyZA0M U CMOPOM B LieNsiX onpeaeneHus
IOPUCONKLNM, MOTYT B HEKOTOPOW CTEMNEHUN NepecekaTbCs ¢ hakTopamu, onpeaensowmmm
Bonpockl no cywectsy MNC, Hanpymep MMENo N MeCTO HapyLUEHME.

22. Css3b C cyaamMm MOXeT ObITb yCTaHOBMEHA TaM:

- roe U3nMYeckn HaxoaMTCs L0, COBEpLLAOLLEee HapyLLUEHUE;

- roe HaHeceH yllepb, 4YTO MOXEeT SBNSATbCA MECTOHaxOXAeHMeM Bragenbua
aBTOPCKOro npasa;

- rae nuua MoryT nony4mTb U NpocMaTpuBaTh OGBEKT aBTOPCKOro Npaea;

- roe HaxoauTcs Lenesas ayautopust BeG-canTa;

- roe Obin 3anyuwieH TexHUYeckuin npouecc, Mno3BonsoWMin caenaTb  O6bekT
aBTOPCKOro npaBa AOCTYMHbIM; UM

- rae pmsnyeckn HaxoaaTcs AaHHble (MeCTOHAxXoXaeHVe cepeepa).

23. Bonpoc o ToM, ByaeT N TOT UNKN MHOW cyA HageneH opUCanKUMEN B OTHOLLEHUN TaKNX
aen, 6yaeT BO MHOTOM 3aBUCETb OT TOrO, HACKOMBbKO LUMPOKO MMM CTPOro TOSKYHTCS UMK
NPUMEHSITCS CBA3YoLMe akTopbl. AHanM3 He Bceraa okasblBaeTcsl MPSIMONTMHENHBIM.
PesynbTaTbl aHanu3a ropucankuum 6yayT onpegenstecs xapakrepom npae VC. B To Bpems
Kak HanmM4ms 4ocTyna K oxpaHsieMbIM aBTOPCKUM NPaBoOM NpPou3BeAeHNsIM MOXeT (B
3aBUCUMOCTU OT 3aKOHOAATeNbCTBA 3TOr0 rocyaapcTaa) ObiTb 4OCTAaTOMHO ANS
NpeaocTaBneHnst PUCAMKLMKN MPY PACCMOTPEHUN UCKOB, CBSI3aHHbIX C HApYLLEHMEM
ABTOPCKUX NpaB B UHTEPHETE, NPY PACCMOTPEHUM UCKOB, CBSI3aHHbLIX C TOBapHbLIMW 3HaKamu,
O[HOTO NMULLb AOCTYNa MOXET 0Ka3aTbCsl HEAOCTaTO4HO, U MOryT noTpeboBaTbesa bonee
BECOMblEe CBA3YHOLLME (DAKTOPbI, Takne Kak «HaLEeNeHHOCTb» Ha TeppuTopuarnbsHyo
tOpUCONKLNIO.

24. HOpucdukyus 8 omHoweHuu OelicmeumesnibHOCMu unu peaucmpayuu. B obnactn UNC
cunTaetca obwenpuHATbIM, YTO LEeNCTBUTENbHOCTb M peructpauusa npas WC asnstotcs
BOMPOCaM, BXOOSLLMMU B «UCKMHOUUTENBLHYI» CAEPY KOMMETEHUUW CyooB rocyaapcTBa, B
KOTOpOM Oblfla OCyLecTBfAeHa WM uChpaluMBaeTCs perucrTpauusd, BHE 3aBUCUMOCTU OT
MOCTOSIHHOTO MECTa KMTENbCTBa CTOPOH Mpouecca unu kakmx Obl TO HM BbINO PaKTOpOB,
yCTaHaBNuBawLLUMX CBA3b C ApPYrMMyW rocygapcrsamu. OT0 o0bbAcHAeTCa TeMm, 4TO
3apeructpupoBaHHble npaBa VC asnsaioTca TepputopuanbHbiMYA npasBaM, HagensowmumMm nx
BNagenbLa onpegeneHHbIMM NpaBaMy TOMbKO B npegerax Ton IpUCAMKUUN, B KOTOPON 06 bekT
NC 6bin 3apernctpupoBaH.
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25. Y10 KacaeTcsl He3apermcTpmpoBaHHbIX Npae VIC, Takux kak aBTOPCKOE NpaBo, KOTopble
TaKke ABMATCA TeppUTOPUanbHbIMKU, HO AN OCYLLECTBIIEHUSA KOTOPbIX He TpebyeTcs
HWKaKOro rocyaapCTBEHHOr0 afAMMHUCTPATMBHOIO akTa, TO CyAabl MOryT 6onee oTKpbITO
NOAXOAUTb K BbIHECEHWIO PeLUeHUA NO Uckam O HapyLleHun MHocTpaHHbix npae NC, ocobeHHo
Korga He ocnapveBaeTca AencTBuTensHOCTb Npas VIC. Takue npaBa MOryT Takke nogHumaTtb
BOMNPOCHI BNageHns NpaBoMm, U Toraa topucavkumnsa bygeT onpegenaTtbes no obwmm npasunam
npegocTaBneHnst PUCOUKLUN.

26. HOpucdukuusi 8 omHouwlieHuUU 0o2o8opa. B cnopax, KacarLnxcs BbINOSTHEHUS
A0roBopHbIX 06s3aTenscTB B 06nactn NC, nck MoxeT ObiTb NpeabsiBNEH OTBETUMKY, Cpeam
npoyero, No MecTy BbINOMHEHUS 3aTparnBaemMoro obszarensctea. BaammonepeceyeHune
MeXay cropamMu, KacatoLMMNCS BbINOSTHEHUS JOrOBOPHbLIX 00513aTENLCTB, U BONPOCaMM,
KacaloLwmmMmcst 4eNCTBUTENBHOCTM UNun pernctpaumm npas NIC, koTopble BXOAAT B cdhepy
NCKNIOYMTENBHOM KOMMNETEHLMM CYA0B, NPeACcTaBnsieT cOO0M MHOTOrpaHHyH U pa3BMBatoLLYHCS
obnacTtb nNpaea, 1 peweHnsi No NoA0OHbLIM UCKaM BbIHOCATCS UHANBMAYANbHO B KaXO0M
KOHKPETHOM Crny4ae.

B. PASBE CY[ HE ABNTAETCA HAOJNEXXALLM MECTOM PACCMOTPEHWA CIOPA
(FORUM NON CONVENIENS)

27. B HeEKOTOpbIX PUCOUKUMSAX, AaXKe eCrn Cya KOMMEeTEHTEH paccMaTpuBaTb TO UMK UHOE
[1eN10, OH MOXET 0TKa3aTbCs OT CryLlaHUsl cropa Ha TOM OCHOBaHWK, YTO AaHHbIN cyq SBNsieTcs
SIBHO HEMOAXOASLLUM OPraHoM.

28. Cya MOXET NPUHSTb peLLeHne NOMHOCTBLI0 NpekpaTuTb cyaebHoe pasbupaTensCcTBoO Unn
NYLWb NPUOCTAaHOBUTbL €T0 Ha OonpeaereHHbI Nnepuoa BpemMeHu. MNprMeHsieMble Npy 3TOM
KpUTEPUM ONpeaenstoTcs HaLMoHanbHbIM 3aKoHOAaTENBLCTBOM M MOTYT BKItOMATbL creaytoLlee:

- ABnseTcsa nu cya «sIBHO HEMOAXOASLUM OpraHoM»?

- Hocut nn pa3bupatensCTBO AeEMOPANU3YOLLNIA UK CYTSHKHUYECKUIA XapakTep, 1
CBS3aHO N OHO CO 3noynoTpebneHvem npoueccyanbHbIMU HOPpMaMn?

- ABnseTcsa nu kakon-nnbo Apyron cyn «ecTeCTBEHHbIM OpraHoM» unu «bonee
noaxogsiLmm opraHom»?

29. byayt yuuTbiBaTbhCA crieqyolime aktopsi:

- BeOyTCSl NI OQHOBPEMEHHO MapannesnbHble pa3bupaTenbCTBa;

- NpeayCcMOTPEHbI SN MHOCTPaHHBLIM CYA0M CPeACTBa NPaBOBOW 3aLLUTDI;

- KakMM NpaBoM crneayeT pyKOBOACTBOBATLCS NPU YperynvpoBaHun crnopa; u

- MECTOHaxoXJeHNe y4aCcTHUKOB npoLiecca, cBuaeTenein n HaHeceHHoro yulepba.

IV. KAKOE 3AKOHOAATEJIbCTBO NPUMEHAET CY[

30. Btopon npobnemon, C KOTOPOW CTankMBaeTca cyq Npu pacCMOTPEHUN TPAHCTPaHUYHbIX
cynebHbix gen no sonpocam NC, aenaeTca onpegeneHme 3akoHogaTenbcTea, NPUMEHMMOro B
KaXkOOM KOHKPETHOM crny4dae.
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31. Korga cya, obnagatowmi lpucankumen BbIHOCUTL PELLEHMS MO KOHKPETHOMY CMopY,
CTanknBaeTCs C MHOCTPaHHbLIM 3NIEMEHTOM, eMY NPUAETCS OCYLLECTBUTD MHO20CMYyrieH4Yambil
rpouyecc B Lenax onpeneneHns sakoHogaTenbcTsa, NPUMEHNUMOro B OTHOLLEHUM 3TOW YacTu
gena. [lNpouecc onpegeneHms NPUMEHMMOrO 3aKkOHO4ATENbCTBA CBOANTCS K BbIOOPY Mexay
pasfMyYHbIMU HOPMaTMBHO-MPaBOBbIMU Basamu.

32. [lepesod ghakmuyeckux obcmosimernibcme 0ena 8 rpagosyro rninockocms. epBbiM
LIarom siBMsieTCA NepeBod nNpeacTaBreHHbIX hakTuiecknx o6CToaTeNbCTB Aena B NITOCKOCTb
NpaBOBbIX BOMPOCOB. YCTaHOBMEHNE KOHKPETHbIX MPaBOBbIX aCMeKTOB UCKa M BCTPEYHOro 1cka
MOXET Ka3aTbCsl NPOCTbIM AENOM, HO HEPELKO CTOPOHbI NpeHebperatoT npeaBapuTernbHbIMU
BOMNpPOCaM, OTBETbI Ha KOTOPbIE HEOOXOAMMO HAWTU A0 BbIHECEHUSI PELLEHMS MO CaMUM
NCKaM/BCTPEYHbIM NCKaM.

33. Keanugbukayus npu onpedesieHuU npUMeHUMOo20 rpaesa. JTa cTaausi, BO3MOXHO, yXKe
3aBepLuMniach B Xo4e OLEHKM CYLOM CBOEW KOMNETEHLMN paccMaTpuBaTh TO UM UHOE Aero.
BmecTe ¢ Tem cyay cneayeT BHOBb YETKO M B Goree nerannctuyeckmx TepMnuHax onpeaenutb
nexatiue B OCHOBE cropa npaBoBble BONPOChl U COOTHECTU UX C YCTaHOBIEHHOW KaTeropuen
npUMeHUMoro npaea. BrnonHe BeposiTHO, YTO MPaABOBOW BOMNPOC MOXET ObiTb KBaNMMLUMpOBaH
B paMKax OTAenbHOro 1 onpeaeneHHoro BbIGopa npaea, KOTOPLIN Ha crieayloLem aTane
npoLecca MOXeT NPUBECTU K YCTAHOBIEHMIO COOTBETCTBYIOLLEN ONpPeaeneHHON HOPMbI
KONNM3nMoHHoro npaea. Keanudukaums moxeT TpeboBaTb pasaeneHuns Kaxaoro npaBoBoro
BOMpoca Ha OTAenNbHblE CErMEHTbI, peryrnmpyemMble pasnmyHbiMM HOpMaMy NPUMEHUMOTO
npasa.

34. UmnepamusHbie HOpMbI, obriadarouiue npeumMmywiecmeeHHoU cunod, u ornpedeseHue
HOPM KOJIITU3UOHHOR20 npasa. B uenom nmnepartmBHblie HOPMbI, 0bnagatowme
NPEeMMyLLLECTBEHHOW CUMOW, MOXXHO ONpeaenuTb Kak HOPMbl Takon NONMMUTUYECKOM, CoLMarnbHOM
NN 3KOHOMMYECKON 3HAYMMOCTU UM 3HAYUMOCTU A1 FOCYAAPCTBEHHOW MOSIUTUKA, YTO MU
HEBO3MOXXHO NMpeHebpeyb, HECMOTPSI HA MEXAYHAPOAHbLIN XapakTep crnopa.

35. B oTcytcTBME uMnepaTmBHbIX HOPM, 06nagaroLwmx NpenMyLLECTBEHHON CUITON,
npMMeHMMoe npaBo ByaeT onpeaenaTbcs B COOTBETCTBMM C HOPMaMu KOSIITM3MOHHOIO npasa.
HopMmbl KONMM3MOHHOMO Npasa perynupytot npobnemy Beibopa NPMMEHNMOro npasa, HO He cam
npaBOBOK BOMPOC.

36. HopMbl KONMM3MOHHOrO NpaBa y4YnuTbIBalOT CBA3yloLLME hakTopbl. CBsA3yloLMeE aKTopbl
ABMSAOTCA OCHOBOMONaralLWyM 31eMEHTOM HOPM KOMMM3WOHHOMO MpaBa, KOTOpbI nmomMoraet
cyaam nsbpatb NpMMEHMMOE Npago.

37. B OTHOWEHWM KOHKPETHbIX BOMPOCOB MOryT MPUMEHSITLCS Creayllmne HOpPMb
KONINM3NOHHOro Nnpasa:

- B cBs3u ¢ erradeHuem u nepedayed Toro unu nHoro npasa MIC MoxeTt ObITb
NpoBedeHO pasnuyne Mexay 3aperMcTpMpoBaHHbLIMU U He3aperncTpupoBaHHbLIMU
npaBamun. B cniyyae He3apermcTpupoBaHHbIX NpaB (HanpMMep, aBTOPCKOE NpaBo)
MOTYT NPUMEHSTLCA ABE HOPMbI KOSFTM3MOHHOIO NpaBa: 3aKOH «OCHOBHOIO
MeCTOXUTENbCTBa» co3gaTens; unu, ecnu nponsseaeHne 6bino co3gaHo B pamkax
A0rOBOPHbIX OTHOLLEHWI, 3aKOH, KOTOPbIA NPUMEHSETCH K 4orosopy. B oTHoLweHuun
3aperncTpmpoBaHHbIX NPaB Takke NPUMEHSAIOTCA ABE HOPMbI KONMM3MOHHOrO npasa:
3aKOH, NPUMEHUMbIV K OrOBOPY, €CNN 3aperncTpupoBaHHoe npousseaeHne 6bino
CO3[aHO B COOTBETCTBUM C AOrOBOPHbBIMU OTHOLLEHUAMM, UMM 3aKOH rocygapcTea
perucrpaumm.
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- B oTHOLWEHMN 002080pHbLIX BONPOCOB AOSMKEH NpeobnaaaTth NPUHLMN aBTOHOMUM
CTOPOH.

- YT0 KacaeTcs ucnonb3osaHus MC 8 kauecmeae obecriedumersibHO20 rpasa, T0
HOPMbI KOSISIM3MOHHOIO NpaBa ABMsTCA 6onee CroXHbIMU U pasHonnaHosbIMKU. B
TunoBom 3akoHe, paspabotaHHom Komunccmenn OOH no npaBy mexgyHapogHOM
Toproenu (KOHCUTPAJT), npoBoguTcsa pasnuyve mexgy HopmMamm KOoSnn3noHHOro
npaBa C TOYKN 3pEeHNS NaTeHTOBaHHbIX M AOrOBOPHbIX acrnekToB obecnevymTensHoro
onpaea B obnactn NC.

38. Bbibop cmopoHamu npuMeHUMOo20 rnpasa. 3a4acTylo CTOPOHbI JOroBapMBatTCA O npase,
koTopoe bygeT NpMMEHATLCA B pamkax cnopa. Ecnmn cTopoHbl 4OroBOpATCA O NPUMEHUMOM
npaee, cyay crefnyeT NPUMEHSITb MMEHHO 3TO NPaBO 3a UCKIMIOYEHNEM Cry4YaeB, Koraa
aBTOHOMMUSI CTOPOH OrpaHU4eHa, B YaCTHOCTU B CBA3W C HaNM4nem mmnepaTmBHbIX HOPM,
obnagarowmx NpemMmyLLeCcTBEHHON CUoN. TOo, B KAKOW CTEMNEHN CTOPOHbI MOTYT
AoroBapmBaTbCA O nogsiexallem npMMeHeHUIo Npaee, MOXeT BapbUpoBaTbCsl B 3aBUCUMOCTU
OT lopucamkunin. Hanpmumep, BoNpochl 4ENCTBUTENBHOCTU B OTHOLLEHUN HaLMOHarbHOM
perucTpaumm ToBapHbIX 3HAKOB, Kak MPaBuIo, perynmpyoTcs 3akoHOAAaTeNbCTBOM rocygapcTea
pernctpaummn. CTOpOHbI, Takum ob6pasom, He OyayT nmeTb NpaBa BbibupaTb NHOE
3aKOHOAATENbCTBO AN peLleHns Bonpoca 4eNCTBUTENbHOCTH.

39. [lpumeHeHue usbpaHHo20 rpaea. MNpuMeHMMOe B criope Npaso onpeaenseTcs B Xoae
MHOrOCTYNeH4YaToro NpoLecca, ON1McaHHOro BbiLLE.

40. [lpwu ocywecTBNEHUN MHO20CMYyneHYamoao rpoyecca Cyn MOXET CTOSKHYTbCS C
pasnuyHbiMK Npobriemamu. Camol BaXHOM U3 HUX SBMSIETCS Npobnema o6paTHOM OTCbINKK
(renvoi). [JoBONbHO YacTo Npu OCYLLECTBIIEHUM MHO20CMYNeH4Yamoezo rnpoyecca OKkasblBaeTcs,
YTO NPUMEHUMOE (MHOCTPaHHOE) NPaBo OTCbINIAeT CyAbto 06pPaTHO K NpaBy opucankumn. B
Takom criyyae cya MoXeT nonacTb B 6€3BbIXOAHYI0 cuTyaumto. Teopus o6paTHON OTCbINKM
HanpasneHa Ha To, YTOObl HAaWTU BbIXOA U3 3TOM TYNMUKOBOW CUTyaumn 1 notpeboBaTb OT cyaa
npekpaTuTb NOMUCK NPUMEHMMOrO NpaBa Nocre nepBon o6paTHOM OTCbINKK.

41. OTx0O0M OT MHO20CMYrneH4Yamoao rnpoyecca ABNSETCS UCKIMYEHNE rocyaapCTBEHHOM
nonutukn. B cnydyae Takoro uckniodeHus MNC no3sonsaeT cyay He NpUMeHATb NpaBso,
n3bpaHHOe B COOTBETCTBUM C HOPMaMu KOMNIU3NOHHOIO NpaBsa.

V. KAKUM OBPA3OM CYAEBHOE PELUEHME MOXET NPU3HABATbLCA U
NCMOJIHATBLCA B APYITOM NrOCYOAPCTBE

42. Tlocne TOro kak cyq NpUHAN peLleHre o0 TOM, YTO OH obragaeT HeobxoauMon
IOPUCONKUMNEN, U BbIHEC PELLEHNE MO TOMY UM MHOMY CMOpPY B COOTBETCTBMU C MPUMEHUMbIM
NpaBoOM, MOXET BO3HUKHYTb JOMOSHUTENbHbIA BONPOC O TOM, MOXET NN 3TO peLleHne ObiTb
NPU3HaHHBLIM U UCNOMHEHHbLIM B PYTOM rocyapcTBe 1 ecnu Aia, kakum obpasom. OTOT BONPOC
4YacTo BO3HMKAET B Cry4asix, Korga OTBETYMK, MPOTMB KOTOPOro BbiNo BbIHECEHO peLUeHue,
Haxo4uTCs B APYroM rocy4apCTBe UIN ero akTUBbI HAXOAATCS B PYrOM rocyapcTBe.

43. CornacHo obemy NpuHUMNY NpuU3HaHus, Mexay OAHUMU U TEMU Xe CTOPOHaMU He
[0IMKHO NPOBOANTBLCS MOBTOPHOTO NpoLiecca B OTHOLLEHUM OHOr0 U TOro Xe Bonpoca. B
HEeKOTOpPbIX CTpaHax Hannyne BO3MOXXHOCTM NPOAEMOHCTPUPOBATL, YTO [iBa rocyaapcTaa
NPUMEHSIIOT pasnnyHble 3aKOHbI K OLHOMY BOMPOCY, MOXET CTaTb NMOBOAOM ASsi HENPU3HAHNS
peLLeHusl, BbIHECEHHOTO MHOCTPaHHbLIM CyaoM. B ocTanbHbIX cryyasix MexxayHapoaHas
BEXIIMBOCTb M OMUCAHHBIN Bbille 06N NPUHLMIN NPUBEAYT K NPU3HAHWIO PELLEHNS,
BbIHECEHHOIO MHOCTPAHHbLIM CYZIOM.
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44. T[locne npu3HaHWA cneayeT aTan UCMOMHEHUs, NpeanonaratoLmii, YTo UCTONHEHNEe
BbIHECEHHOIrO MHOCTPaHHbLIM CYZIOM PELLEHUS B rocydapcTBe, rae obecneynmBaeTcs ero
ncnonHeHve, 6yoet MeTb TO XKe AelCTBMe, YTO M B rocydapcTBe, rae 370 pelleHne 6bino
BbIHECEHO.

45. T[lpoueanypa MNpU3HaHUS M UCMOSNTHEHUS] PELUEHUSI, BbIHECEHHOrO WHOCTPaHHbLIM CyAOM,
perynupyeTcsi 3akoHO4AaTeNnbCTBOM 3anpallvBaemMoro rocyaapcrsa. Cyn, B KOTOpbIN
nocTynuno obpallieHne, He NPOBEPSIET, KacaeTcsl N pelleHne, BbIHECEHHOE MHOCTPaHHbLIM
CyZOM, cyllecTBa gena v Gbiv N Npu ero BblHECEHMM COBMoAeHbl Hagnexalline npaBoBble
NPUHLMMbI.

46. Kak npaBuno, cyq OyaeT npusHaBaTth U UCMOSMHATb PelleHne MHOCTPaHHOro cyaa, ecrnm
cobntofieHbl onpeaeneHHble YCNOBUS: Cya NPUHSATUSE PELLEHWUsI OCYLLECTBNSAN
«MeXayHapOoHYH IOPUCOMKLMIOY; pelleHne Obiio OKOHYaTeNbHLIM U HEOCNOPUMbIM; peLLeHne
ObINO BLIHECEHO MO CYLLECTBY Aena; CTOPOHbI AOMKHbI ObITb TOXAECTBEHHbIMU. B HEekoTopbIx
IOPUCONKUMNAX PELLEHNE OOMMKHO Takke NpeaycMaTpmBaTh BbinnaTy KOMNeHcauum B
yCTaHOBMNEHHOM pa3mepe.

47. 3akoHoAaTenbCTBO 3anpallvBaeMoro rocyaapctsa MOXeT YeTKO npedycmaTpmBaTh
MCMOJHEHNe peLLeHUin CyoB onpeaeneHHbIX CTpaH Nbo B yCTaHOBNEHHOM 3aKOHOM MOpPSsiAKe,
yCTaHaBNMBaOLLEM CUCTEMY PErncTpaummn peLleHnin onpeaeneHHbiX Cy4oB OrpaHUYeHHOro
KONMMYECTBA MHOCTPAHHBIX FOCYAapCTB; MO0 Ha OCHOBE B3aMMHOCTU, KOrAa Cy/ rocyaapcTea, B
KOTOpOe NocTynuno obpalleHne, NpoBepsieT, NpeaycMaTpmBaeTCsl I B3aMMHOCTb B
3anpaluvBatoLLeM rocyapcTBe.

48. Kak npasuiio, 0CHOBaHUA, NO KOTOPbIM pernctpauna peeHna MHOCTPaHHOro cyaa MoXeT
OblTb OTKMNOHEHa, M OCHOBaHWA, MO KOTOPbIM Cyd MOXeT OTKa3aTbCA MNpu3HaBaTb WIN
MCNONHATb pelleHne NHOCTpaHHOro cyga, cosnagatroT. K HMM MOXET OTHOCUTbLCS cneayrwoulee:

- pelueHne 6bino BbIHECEHO MyTEM MOLLEHHMYECTBA;

- B xode pasbupaTenbCcTBa B OTHOLUEHUN OTBETYMKA HE Oblnyn cobntogeHbl NPUHLMN
€CTECTBEHHOWN CnpaBeaNIMBOCTW/HaANexalme npoueccyasnbHble HOPMbI/MPUHLMN
cnpaBeanuBoro Cyaonpon3BOACTBa;

- ncnonHeHve cyaebHoro peleHmsa NpoTMeBopeynno 6ul rocyaapCTBEHHOW MOSUTUKE;

- no crnopy yxe 6bifN0 BbIHECEHO MHOE pelleHWe B APYroM rocyaapcree wnn B
3anpawmBaemMoM rocygapctse, YTO NPUBOOMT K BbIHECEHUIO HECOBMECTUMbIX
peLlueHnin; n

- OTBETYMKOM SBMSAETCH MHOCTPAHHOE rocydapCTBO, €CNU TOMbKO nepBoHaYvanbHbIN
crnop He Obin BbI3BaH AEesTHUEM, KOTOPOE BbIXOAWIO 3a paMKu ero oguumanbHbIX
NMOMHOMOYMI.

49. B COOTBETCTBUM C APYrMMU 3aKOHAMM rocyapcTBa cy/ BripaBe 0TkasaTbCsi UCMONHATb
peLLeHve 1 Npu apyrmx obcTosTenscTeax.

VI. BOMPOCbI, KACAKOLWMECA COTPYOAHUYECTBA B ADQMUHUCTPATUBHOMN U
NMPABOOXPAHUTENbLHOW OBJIACTU

50. B pamkax TpaHCrpaHuU4HbIX rpaXXgaHCKMX Ui KOMMepYeCcKMxX onepawunmn unm crnopos
MOryT BO3HUKaTb TPYOHOCTU, €CNN OTBETYMK UMEET MOCTOAHHOE MECTO XUTeNbCTBa UM ecrnv
AoKa3aTenbCTBO HAX0AUTCA 3a NpegenamMu rocygapctea, B KOTOPOM HavyaTo
CyOonpou3BOACTBO; €CMv MHOCTPaHHOe rocyaapcTBo nybnukyeT Heobxoaumble oduumarnbHble
OOKYMEHTbI; UIu ecnu napannensHoe Cyoonpou3BoaCcTBO NO O4HOMY U TOMY Xe cropy
HauMHaeTCH B pa3Hblx rocygapcreax. JOTo 06yCnoBreHo TeM, YTO Kaxgoe rocyaapcTeo
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obnagaet cBoer COO6CTBEHHOW NPaBOBOW M agMUHUCTpaTUBHON cuctemon. HCCH
pa3spabaTbiBaeT KOHBEHLUUN B LLENSAX MOOLPEHNS COTPYAHNYECTBA B paMKax pasfiMyHbIX
MEXaHN3MOB. JTU KOHBEHLMKX NO3BONSAOT HALMOHAIbHBIM aAMUHUCTPATUBHbLIM OpraHam U
cygam, B YacTHOCTH, bonee acpdekTmBHO cobupaTth foka3aTeNnbCTBa 3a rpaHuLEen, NpusHaBaTh

WHOCTPaHHble oULManbHbIE JOKYMEHThI 1 NnepeaasaTh JOKYMEHTbI AN UX BPyYeHns 3a
rpaHuLen’

[KoHev, gokymeHTa]

JononHuteneHyo nHdopmaumio cM. B gokymeHte WIPO/ACE/12/8.



