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INTRODUCTION

Sackground

1 The Permenent Bureau of the International Union for the
Protection of Incdustrial Property (Paris Union) and the Permanent
Committee of the International Union fcr the Protection of Literary
and Artistic Works (Berne Union) decided, at a joint meeting held
in October 1962, to set up a ‘orking Group to begin the preparatory
work for a Diplomatic Conference to revise certain administrative
rrovisions of the Conventions anc Agreements now being administered
oy 3IRPI anc to draw up an “icéministrative Convention'. The
Swedish Government has agreed to act as the host to the siplomatic
Conference which is to be heléd in Stockholm in 1S67.

2, The Permanent Bureau and the Permanent Committee decided
to invite the following countries to form the Jorking Group:
Czechoslovak Socialist Republic, France, Federal Republic of Germany,
‘lungarian Peeple's Kepublic, Italy, Japan, liexico, Sweden, Switzer-
land, Tunisia, United Kingdom of Great Britain and Northern Ireland,
“nited States of America.

e The orking Party met in Geneva at the fdeadquarters of
BIRPI, from lMay 20 - 26, 196L.

Locumentation
4, The documents submitted to the “orking Group were prepared
Jointly by the representatives of Sweden and BIRPI. They consisted

of an Introductory Report .doc. 4e/1/2), a first draft of the Admin-
istrative Agreement (doc. 4:/T/3) and a Draft Aesulution (doc.A;/T/L).
They were based largely on a iorking Document (3P/G7/2) submitted to
the joint meeting of the Permanent 3Sureau and the Permanent Committee
in October, 1962,

Participation

S The Working Group was composed of experts from the
following countries: Czechoslovak Socisclist Republic, France,
- Federal Republic of Germeny, Hungarian People's Republic, Italy, °
Japan, Sweden, Switzerland, United Kingdom of Great Britain and
Jforthern Ireland, and United States of America.



LE/I/1E

pace 2

Upening of the lceting

6. Professor G.H.C. Bodenhausen, Director of BIRFI, opened the
proceedings of the Working Group. Heving reminded whe -orking.Croup
of their mendate and of the origin of the d.cuments put before them
he proceeded tc. explain: . the basic reasons for the proposed reform. He
stressed thet the proposals for reform had not erisen from a feeling
thet the supervision of BIRPI by the: Swiss Government did nct work excel-
lently. Any proposals which the dorking Group might wish to prepare
woula later be submitted to & Committee of  Experts composed .of all Merxber
States of the Paris Union an¢ the BerneUnien which might wish to partici-
pate, with a view to submitting = finel draft to the Diplometic Conference
in Stockholm, which alone had the power to modify the Paris end Berne Con-
ventions and the fgreements sdministered by BIRPI.

Powers of the Perticipants

Vi trow the beginning it was emphasized that the members of the
working Group were experts who did not have the power o bind their
Governments. It was clearly understood thet the verious Governments
reserved their pesitions vis-a-vis both the entire proposesl an. the
indivicual provisions.

Officers snu becretariat
8. In its opening session, the wsorking Group proceeded to elect
the following:-

= Mr. H. dorf (Switgerland) proposéd by the ¥rench experts,
was elected Chairman ' by acclamation.

= Mr.H. Puget (irance) end ir. E. Tesnadi (Hungérian People's
Republic) proposed by the United Kingdom and Swedish experts,
were elected Vice-Chairman ;5 by acclamaticon.

2. Dr. 4. Bogsch, Deputy-Director 5f BIRPI, with the assistance of
Mr. C. ilasouye, Counsellor of BIRPI, was responsible for the Secretariat
of the Meeting.

GENER) L, DISCUSSION

10 The French exierts asked to be informed of the sttitude of the
Swiss Government regarding the transfer of its supervisory functions.
Ls these powers had been exercised for nesrly 80 years to the full
satisfaction of Lember States of the Uniuns, it would appear that the
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view of the working Group depended :n knowing whether the Swiss Govern-
ment wished to give them up. Moreover, in conformity vith internaticnal
courtesy, it was necessary to soun. the Swiss Government on its views.

1k The .Chairman of the verking Greup, Mr. H. Morf, speaking
for the Swiss Government, stated that the letter had neither sought to
retein its functions nor menifested a desire tu 2bandon them, but that
it was prepared to do so if the mejority of Wember States so asked. In
effect, it seemed that recent developments in the field of international
cuoperation tended to strengthen the influcnce of States in the mrnage-
ment of the Unions and to 2llow States to control the implementetion of
their desiderata more closely. If, therefore, the ma jority of States
considered it exgedient that the Unions of Paris and Berne shculd follow
the trends of other internationsl organizations, the iwiss Government
would have no objection and would not interpret such an attitude as evi-
dence of misbtrust.

il The Italian experts recalled the terms of the note published
in Uctober, 1962,by the Permanent Committee and the Permenent Bureazu and
considered that the documents submitted to the sorking Group went further,
as they also auvocated the establishment of a new international organi-
zation.. The setting up of such an organization might be a good thing,
but the working Group was not empowered to recommend it. The Italian
experts, therefore, reserveu their Government's position vis-a-vis the
entire scheme,

150 On the other hand, the experts of the Federzl Kepublic of Germany,
United States of hbmerica, Japan, United Kingdom and Sweden considered
that the working Group should investigate the best means of achieving
the objects of the proposed reform; that the setting up of 2 new orgeni-
zation seemed to bhe indispensable to the achievement of those objects
and that, cunsequently, it was perfectly proper for the Working Group
to examine %nd recommend the settin% Up oi & new organization.

Al The Hungarian and Czechoslovek experts, while agreeing in prin-
ciple with the viewpoint of the Italiesn experts, did not express .
opposition to the ides of setting up 2 new organization. In their view,
there were grounds for discussing the zdministration and financing of
the Unions - including the trensfer of the superviscry functicns from
the Swiss Government tu an assembly of Member States - on the one hand
znd the question of the setting up of a new international organization
on the other. '

2

15.  The French exgerts also agreed that, in prineciple, the Italian
eXperts were right. However, maechinery hed to be created Whereby the
Member States could deternine the policies of the Unions and initiate
new conventions on intellectual property, and also provide a "forum"
open to all States, whether Union Members or not, tc eneble them to
discuss problems of common interest in the field of intellectual pro-
perty and aveid the discussion of such metters elsewhere. There were
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thus reasons for setting up a new orgenizetion having 2 certain standing
on the internaticnal glene, which could be recognized as the acknowledged
euthurity in matters of intellectusl property. AU the seme-time, the
inuependence of the Unions hed to be respected and non-member States
could not be allowed to pronounce on their golicies and financing.
Briefly, it was advissble to set up & forun” open to 2all States but
there could of course be no questicn of granting States which did not
accept obligations deriving from the Conventions of the Union the means
of influencing themn.

16. 411 experts agreed to interpret the task of the -orking Group

in this manner except the Italien experts, who reserved the position of-
their Government.

DISCUSSION OF IHE DRAFT CONVEL:ION

Preliminary Remarks

i Before starting to discuss the draft Convention article by
article, the French and Itelian experts voiced their reservetions on
the whole draft whatever the result of the votes which might be obtained.

s -

11185, The name proposed for the new organization in the document
before the Working Group was “International Orgenization for Intellectual
Property". . .

2] Following proposals made By the Japanese and Freneh experts,
the #Working Group chose the following descriptions: in French, "Organi-
sation Mondiale de la Propriété Intellectuelle” (0¥PI); din English,
"world Intellectual Property Organizetion" (WIPC).

2). As regards the title of the instrument, the document before the
working Group described it as en "Agreement". At the suggestion of the
French experts, the word "Conventicn" was retained.

Definitions
(4rt. 4, doc. m-/I/m }-rt 2, doc. LA/I/3) .

2k, The Working Group precposed the deletion of the expression
"Technical Conventions" in describing the Conventions creating the
verious Unions. They elso considered that the word "Union" shouid
cover the individual Agreements made within the framework of the Paris
Convention. Lastly, they counsidered that all references tc the Rome
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Convention for the international protection of perflormers, producers
of phonograms and broadcasting organizations, as well as the Paris
Convention for the protection of new plant varieties should be de-
leted, and thet these two Conventions could be described by a
general reference to the "Unions for the administration of which

the Organization is responsible"; of course, the Stockholm Con-
ference could, if it so desired, expressly mention these two
Conventions as well as all those which ney in the meantime come
under the administration of 3IRPI,

Zstablishment, Objective and Functions

{&rt, 2, doc. Ah/T/1k; £rt.1, doo.hb/1/3)

220 The first paregraph of the first draft was completed on
the basis of a proposal by the Czechoslovak Delegation that no
distinction should be made between the different nations on the
grounds of their economic and social structure or the level of
their industrial development,

Member States and Organs
(irts. 3 and 5, doc.£A/T/1); Arts. 3 and 5, doc,AL/T/3)

2550 The draft submitted to the working Group envisaged that
membership of the Organization should be open to States not
parties to the Unions (so-called "third" States) and that all States
which were Members of the Organization would be placed on an equal
footing.

2L,  The French experts reminded the Group that if the "forum"
were to be open to all States, whether lMembers of the Unions or not,
the policy-meking power within each Union should belong only to the
Lembers of that Union. Since the Unions were open to all States,
there could be no question of granting Stetes which would not
accept their obl® g tions the right to participate in their
administration,

25, The Italian experts considered that, if the Swiss Govern-—
ment gave up its supervisory functions, its powers could be trans-
ferred to the &ssembly of each Union. If, however, an organization
open to all States were to be set up, it would be advisable to
agree to the suggestions of the French experts, and, furthermore,
States which were parties to several Unions ought to be given more
#elght than those belonging to only one Union or even to none at
alit,

- 26,  The experts of the Federal Republic of Germany and United
states of America thought that so-called "third" States which, while
they were desirous of participating in the Organization itself,
could not yet belong to one of the Unions, should not be given a
secondary status.
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Various suggestions along those lines were made to 2llow States Members
of the Unions to exercise their influence within the Organization:
qualified or weighted votes (proposed by the experts of the United
Stetes of imerica) or admission to the Organizstion only of those non-
Union States which hed adequste institutions for the protection of
intellectual: property (Iroposed by the Germen experts).

27 In the end, the majority expressed themsclves: as fully aware
of the necessity for creating e “forum™ open to 211 Stztes, while at
the szme time continuing the search for & system which would allow Union
nembers to remain in control of their Conventions. ithin the 'forum®
States would be ecual but the States Members of 2 Union could alone
pronounce on cuestions relating te thet Union. In preactice, the Genersl
Conference of the Orgenization would discuss general gquestions and vote
on the general budget of the Orgenization, while the Assemblies of each
Union would determine the policics of thet Union 2nd vote on its own
budget. This suggestion was accepted by 211 experts except those of
Italy who stated thet the suggestion was of interest since its aim wes
to preserve the indepenaence of the Unions but thet they were not
authorized to approve it, as their Government hed not been able to
express a view on the subject, ; :

28. The draft before the working Group envisaged thst membership
would be open to Stateswhichwere Members of the Paris and the Berne
Conventions or of any Treaty, Convention or Lgrecment to be administered
by the Organization, as well as to the Member States of the United
Nations or any of its Specialized Agencies. In order to stress the
universel charscter of the Organization, the Czechoslovak experts pro-
posed that Lrticle 3 should specify that no distinction would be made
between States on the grounds of their economic and socisl structure or
their level of industricl development. The majority of experts con-
sidered, however, that this formula which was 2lready incorporated in
article 2 did not need to be repeated in Article 3.

295 On the other hand, another proposzl by the Czechoslovek experts
wes upheld. This proposal sought to provide for the admission of States
invited by the Genersl Conference to become lembers of the Organization.
The working Group expressed the unanimous view, with two abstentions
(United States of Emerica and Italy), that the Generzl Conference could
extend such an invitetion by a two-thirds mejority (compare Art. 18 (3)

Gl

30. - The experts of the Federal Republic of Germany, however, con-
sidered thet the paragrephs relating to membership of the Paris and
Bernc Conventions znd all other Treaties administered by the Organi-
zation were superfluous: it was sufficient to provide that =ll Member
States of. the United Nations or of one of its Specialized Agencies
could become Hembers of the Org-nizastion. Other States could be invited
by the General Conference to become Members of the Orgenization. This
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proposeal was rejected by seven votes ( Czechoslovakia, France, Hungary,
Italy, Japan,Sweden,Switzerland ) " te two (Federal Republic of
Gurmany and United singdon,) and one 2bstention (United States of
America), the mejority holding thet the Organization envisaged should

be based on the Paris and Berne Conventions. The Delegation of the
rederal Kepublic of Germeny ssked thot its viewpuint should be expressed
in & footnote at the end of Article 3. The .orking Group cerried out
the request.

Headguarters
(irt. L, doe. LR/T/ML  Bot, L, doec. £2/1/3)

Silis This Article,which provides thet the headquarters of the
Orgenization shall be at Geneva end can be transferred elsewhere pur-
suent to a two-thirds mejority decision of the Genersl Conference, was
approved by the working Group.

General Conference of the Organization
Chrts 6, due. AT MLy vk, 6, doo, L4/1/3)

. 3, Taking intc account the principle of the independence of the
Unions, it was unuerstood thet each Union should have its own General

Asssembly (the rowers of which would be largely the same os those of

the General Cunference of the Orgenization) and also, if appropriate,

en Ixecutive Coumittee. rhe wWorking Group, therefore,-adopted the

French proposal that the powers of the General Conference should be

unuerstoow to be subject to the powers reserved to the General fissemblies

and the Executive Committees of the various Unions.

B The document before the sorking Group provided that the General
Conference could decide whether the Orgenization should agree to ad-
minister existing or future treatics on intellectusl property. The
Erench experts commented that the "forum' could not be granted the right
to refuse to adwinister existing agreements; nor could it be granted
the right to pronounce on the creation of future agreements as that
would be contrary to Article 15 of the Paris Convention and Article 20
of the Berne Conventiun; the right arose from the exclusive power of
States which agreed to accept the obligations arising under those: agree-
ments; lastly, a.new Union on intellectual property could not be pre-
vented from joining the new Organization. - ‘he torking Croup zgreed
with this viewpoint, However, it was pointed cut that if the General
Assembly of each new Union was to meke its own decision whether to-

Join BIRPI, the c.nditions for Joining should be negotiated by the
Directur General with that 4#ssembly and approved by the General Con-
ference of the Organization.



e On the other hand,.at the suggestion of the Czech.slovek experts,
it was dgreed that the G&nerul Conference might admit, as .observers;
representatives of internaticnel orgenizations and of States nct Qnrties
to the Convention.

General Assemblles of the Unicns

(Ext. 7, oo, An/T/ ML)

51515 Teking into consideration the-advice of the 'orking Group re-
garding the independence of the linions and the formetisn of the General
Lssemblies of the Unions, & new frticle 7 wes drevn up. The provisions
of that Article were based on thuse relating to the Cenersl Conference
of the Organization.

Executive Board of the Organization
(ert. 8, doc. A4/T/14; hrt. 7, doc. AL/T/3)

56, The draft before the Working Group provided for one single
General Conference and a single Executive Board :for the entire Organi-
zetion. A4s regerds election and re-election to the Executive Board,
separate rosters were to e established for each of the following cate-
gories of States:-

(i) States parties to the Paris and Berne Conventions and to the
Madrid lLgreement;

(ii) States parties to the Paris and Berne Conventions;
(iii) Ststes parties only to the Paris Convention;
(iv) States parties only twu the Berne Convention.

Separate rosters would be established for the States which were parties
to other Conventions on intellectual property and a separete roster for
Stetes not parties to any Convention on intellectusl property. Further,
no State could be inscribed on more than one roster '

St Some experts, notably thsse of France anl ltaly, asked that a
certain preemincnce should be accorded tec States lMembers of several
Unions ~ for example, by means either of weighted vote, or of the allo-
cetion of permancnt seats, or by recognising multiple representation
gtc.
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HE The Czechoslovak experts, for their part, recommended ﬁhat
separate rosters be drawn up for each Union and thcot iember States
of several Unions be inscribed on the rosters of cach of the Unions;
this would enhance the election chances for tlo:c States. The
Czechoslovak experts also suggested that a Nom_nztions Committee be
set up to submit proposals to the General Conference.

e Certain experts, notably those of the United states, con-
sidered that the preceding proposals might be hurtful to those States
who were not parties to any Convention on intellectual property and
would penalize States which, although industrially important, belonged
only to one Union.

L0. After the Jforking Group had proposed to modify the system pro-
vided in the first draft by four votes (Federal Republic of Germany,
France, Italy and Switzerland) to one (United states of America), wit
five abstentions, a small ad hoc Committee submitted the f'ollowing pro-
posals (doc.AL/I/9): the rosters proposed in the first draft should
be retained, but each State not elected to the Zxccutive Board on the
basis of the roster on which it was inscribed in the first place could
be elected on the basis of the rosters that follo.ed inasmuch as it was
a party to at least one of the Treaties mentioned therein; thus, if
the first roster eontained 16 States, 4 would be clected; if the
second roster sontained 25 States, 6 would be elected from those 25
states and from the 12 States left on the first roster, and so forth.
This process would give multiple chances of election to States parties
to several Treakies,

L1. This proposal was approved by the Jorking Group, subject to
two reservations: the United States expert reserved the position of
his Government in regard to Article 8, since in his view the system
penalized unduly the countries which belonged to orly one Union or to
none at all; the Czechoslovak experts restated their preference for
their original suggestion.

L2, The Jorking Group also tackled the problcm of the permanent
seats on the fxecutive Board. The Swiss experts stated that they con-
sidered it necessary to grant ex officio permanent seats to States that
agreed to control the accounts of the Organization., Certain experts,
notably those of the United States of imerica, remarked that the draft
Convention did not exclude the existence of de facto permanent seats
(the draft provides for the re-election of one-third but does not pro-
hibit a State from being re-elected at three or more successive con-
ferences). The proposal to create permanent seats was rejected by
seven votes (Federal Republic of Germany, United States of America,
Hungary, Japan, United Kingdom, Sweden and Czechoslovakia) to two
(France and Italy) with one abstention (Switzerlond). However, it
was agreed that Switzerland, which controls the tccounts of the
Organization, should be an ex officio Member of the Executive Soard as
well as of the Executive Committees of ‘the Unions.
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I It was spﬁcifie& that each State would heve one vote on the
bxecutive Board ard its decilsions would be by a simple majority of those
present and vutlng. Lbstentions were not to count.as votes.

bl . The experts of the U:rited Kingdom requested that the question
of voting and of the majority within the Executive Board be referred
to & generel article on voﬁlng.

A5i Before closing the débate on this question, the following wes
noted: the Czecheslovak experts reserved their positicn regarding the
whole of Article 8. They wished to have it steted that in electing
the Members of the Executive Board the General Conference should hesve
regard to a balanced geographical distribution, without distinguishing
between different nations on the grounds of their economic and social

structure or the level of their industrial development; and lastly,
 the Czechoslovak experts preferred the system advocated in paragraph
38 above. S

Executlv& Cunmlttces of the bnluns
(Arts. 9 and 10,. doc. AL/T/AL) .
" 46, Having thought it necessary to safeguard the independence of
the Unions, the Working Group considered it appropriate t: establish
txecutive Committees of the intellectual property Unions analogous to
the Executive Board of the Crganization. It was stated that the Paris
end Berne Unions should of necessity have such Executive Conmittecs
and that the other Unions should have the option of creating them. In
eifect Unions which copyrlse only & few Members could scarcely be
requlreu tc establish a limited Lonmlttb&.

L7. The Paris and Berne Uni.ns should fix the number of Members of
their Executive Committee at one quarter of their lember States.

48, The Executive Committees of the Unicns are an emenation of the
General Assemblies of the Unions, in the same wey es the Bxecutive Board
of the Orgenizeatiun is an emenation of the Genersl Conference; the
powers of these Executive Committees should, therefore, be l=rgely the
same as those of the Executive Board.

Coordination ( uommlttug
Art. 11, doc. AA/T/AL)

Higi s The first dreft before the Working Group provided for a single
General Assembly and one Executive Board for the Organization as a
whole, The vorking Group recommended o General Conference for the
Organizetion and a Generasl Assembly er each Union, and considered it
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necessery to set up a Committee to coordinate the sctivities of these
verious organs; becceuse of the independence of the Unions, its charac-
ter would be purely advisory.

5. Yembers of the Ixecutive Board of the Orgenizetion, the Execu-~
tive Commiitee of the Paris Union snd the Executive Committee of the
Berne Union would form the Coordinstion Committee; individuel Lgree-
ments made under the provisions of a Union Convention could be repre-
sented as such on the Coordinstion Committee if they anpointed their
representatives from amongst Member States of that Committeec.

Bl Certain experts, notably thet of the United Kingdom, expressed
doubts about the need for a Coordinetion Committee. In their view,
the functions of this Committee could be carried out by the Executive
Board. <thi: viewpoint was embodied in o special note et the end of
Artiele 10. Uther exjerts, however, notably those of France, spoke
egeinst this view. They considered, in effect, that the Executive
Board coulu not carry out the functions of coordination.

Secretariat
(Ert. 12, doo. BA/T/14; #rt, 8, doc. 28/1/3)
e The French experts asked thet it be leid down that the Director
General must belong to a Member State of the two Unions of Paris and
Berne, since the Director Generzl had not only to direct the work of the
“forum" but to supervise the proper functioning of the two Unions. The
majority of the experts considered that international civil servants
were, by definition, independent of their respective Governments and
thet, in any case, they should not prejudge .the:futpreg ve.. 2. °wre,
end they rejected the brench proposzs by six votes (Federal Republic of
Germany, Japan, Sweden, Switzerland, United Kingdom, United States of
America ). to two (France and Ivaly) with two ebstentions (Hungary
and Czechoslovakiz).

Sl AT the suggestion of the experts of the United States of America,
& provision stating that,should the post of Director Genersl fall vacant
between two sessions of ihe Genersl Conf'ercnce, the Executive Board shall
neme an Acting Lirector General (Art. 8 (3)(vi)). was included in the
drafc Convention.

ik, The French experts proposed thet zt least two Deputy—Directogg;ral
be provided for; one in charge of the administration of the Paris
Union and the other in charge of the administretion of the Berne Union.
The majority of the experts, however, considered such a system too
inflexible; it would prevent the Director Genersl from allotting cer-
tain duties to his staff and would result in creating 2 "lobby" for
the special incerests of the Unions. The torking Group thercfore,
recommended thet the Secretariat should include two or more Deputy-
Directors General without® specifying their duties.
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Iinances
(Ert .13, doc. A8/ L Avb. 9, doc. AL/T/3)

515 The first araft before the wWorking Group provided for a single
buaget for the entire Organization. In order to decide the amount
each State should contribute to it, the States would have to be divided
. into different classes, according to whether they belonged to the Paris
and Berne Unions, or to either the Paris or the Berne Union, or to no
Union at zl1l.

56. In order tc¢ emphasize the independence of the Unions, the
working Group considered that the Orgenization should have it: own
budget and that there should be separate budgets for each ¢f the Unions.
The Orgenization's budget would cover expenses incurred by the Orgeni-
zation itself, as well as its shere of the common expenditure; the
budget of cach Union would be in respect of that Union's .expenses end
its shere of the common expenditiure. The guestion of the allocation
of shares in the common expenditure and of determining between items
of ccmmon expenditure and those specific to each body could be examined
by the Coordination Committee.

Loy Once separate budgets for the Unions were cstablished, it would
no longer be nccessary tu take into account whether a State belonged to
the various Unions in order to determine the contribution of that State
to the budget of the Organization itself. Consequently, the system set
out in paresgraph 55 above should be replaced by the system zlready
existing within the Paris and the Berne Unions (/rt. 13(4)(a)). However,
as the Vorking Group had egreed to a Czechoslovak proposal thet eech
State should indicate its class "with due regsrd tc the importance of
its natiinal ecuonomy”, the Director of BIRPI pointed out that the
cexisting six classes did not fully teke into account the relative economic
situations of States; he, therefore, proposed sdding a seventh cless
representing one unit. - This would emphasize the difference between the
contributions of States belonging to the first class and those in the
last. All experts thought this propossl very interesting. - In the
absence of instructicns from their respective Governments, however,
they dié nut cunsider they were authorized to proncunce on it. This
question will be examined in greater deteil by the Secretariat; in par-
ticular their study should define the financiel effects of the above-
mentioned proposal.

58 The first draft before the dorking Group provided that the
Executive Board should assign & cless to those States which had omitted
to choose one to which they wished to belong. The Czechoslovak experts
asked that it be made clear that this should be done "with the consent
of the State concernedi”. However, this proposal was not accepted by
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the Working Croup as it did not provide a solution in case a State
refused its consent. The Czechoslovak experts expressly reserved the
position of their Government nn this point. '

B The working Greup also specified that the cless chosen by a
State, or to which it had been assigncd, should apply for purposes of
the budget of the Organization itself as well as for Lhe separate budgets
of the Unions to which the State belonged (Art. 13 (4)(a)).

60. Similarly, the sanctions provided in cascs of delay in the pay-
ment of contributions should apply to all organs of the Crganization and
of the various Unions, including those organs of the Unions where no
delay had occurred (irt. 13 (4)(e)). However, the Working Group accepted
& proposal from the Swiss experts that States could set off their eon-
tribution to the expenses of the Orgenization or of any one Union against
pessible redits they might have with any other Union.

Bl Ax regerds the financing of the registration services, it was thought
thet the amount of the fee ought to be fixed by the Director General
with the agreement of the majority of the Members of the General Assembly
of the Union concerned, and that it should be fixed at a level at least
sufficient to cover the expenses occasioncd by the masintenance of these
services.

&”52. The first draft before the iorking Group provided for the estab-
lishment of a working capital fund consisting of the payments made by
Member States and the varicus registretion services; this fund should
consist epproximetely of the amount of annusl contributions and the foes
received in a year.

63. The working Group discussed the name of the working capital fund,
the size of the fund, the crgan to decide on its size and the problem
of' the ownership of the fund. 1 ¢

6l Certain experts, notably those of c¢he United States of fmerica,
Hungary and United Kingdom, considercd thot an amount ecuivalent to the
annual budget oi the Organization wes excessive and that most of the
other internsétionsl organizations had working capital funds representing
ebout one-tenth ot their annual budgets. These experts proposed a wor-
king capital fund, in view of the specizl tasks of the Secretariat
(registration service), of twenty-five percent of the annual budget, at
the seme time authorizing the General Conference to review this per-
centzge every three ivesrs. Other experts, notably those of the Federal
nepublic of Germaeny and Sweden, considered that a higher level than 25
percent should be agreed so that the Orgenization would not be compelled
to ask for a loen from any State or financial institution.
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65. On the other hana, certzin Delegates, notzbly those of the United
states of America, stressed that in eny event it was & matter for the
General Conference to decide the size of the fund when exemining the
triennial budget ena that it could, therefore, alter the size.

6. Regarding the question of ownership of the fund, the orking
Group considered th-t the gayments should remsin the property of the
Stetes which made them but that, in the interest of the smooth functioning
of the Orgenization, States should not be 2llowed to with'rcw their pay-
ments or reduce their advances except under certzin conditions yet to be
defined.

67. The preceding remarks epply of course not .only-to payments made
by lember States of the Organization but equelly, mutetis mutandis, to
those mede by the registration services i hich would remain the property
of the States parties to the Agrecments.

68. Laestly, the Working Group expressed the following view: there
shall be & working capital fund consisting of the payments mede by States
and the registration services; the Convention shall decide the emount of
the contributions to be made by States and the registration services,
whereas the General Conference can decide to ineresse or diminish the
fund; the payments are to remein the property of the States, but they
maey only witharaw their money or reduce their payments in certein eon-
ditions still to be decided.

69. This entire gquestion should be re-examined by the Committee of
Ixperts.

70. The .orking Group noted vhat, depending on the size of the working
cepitel fund, it might perhaps be necessary tc obtain advances from a
Government or & bank; with regerd to that point, the Swiss experts stated
that their Government would be prepared to continue to meke the necessary
‘advences to the working capital fund provided agreement was reached between
the Swiss Government end the Crgenization concerning the menner of advencing
money, of notifying denuncistions, etc., and that Switzerlznd or any other
state prepered to meke such advences be granted e permenent scat cn the
Executive Board of the _rgenizetion. '

Wil The Swiss experts, morecover, stated thet their Government was
prepaered to continue to supervise the accounts until the second ordinary
session of the General Conference oi the Organization, thet is to say
for three rears from the entry into force of the Convention; thereafter,
he supervision should be taken over by the Governments of other Member
States or by outside zsuditors appointed by the Genersl Conference.
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e The wWorking Group stated that the budget should be approved by
& two-thirds mejority o: those voting 2t the General Conference, it
being understood of course thet if the budget was not aporoved, the limit
of the expenses would have to be maintained at the same level.

73; As for deciding the currency in which peyment for the registra-
tion services be made - Americen dollars or Swiss frazncs - +the orking
Group left this question for the Diplomatic Conference in Stockholm.

Tl Apart from the reservetions noted above, the experts of France,
Itely end Japan expressly reserved the positions of their Covernments
in regard to all finencial questions.

legal Sta*us, Privileces and Immunitics
(Art. 14, doc. AL/T/4k; Art. 10, doc. AA/TI/3)
L
il The first draft before the .orking Group was largely based on
enalogous provisions in the constitutions of other international organi-
zations.

76. The Germen experts pointed out that, even if they were in sgree-
ment with the principles set out in the first draft, it should not be
forgotten that some countries had to emend their national legislation
before they could retify the Convention in this respect. They, therefore
suggested that a very general provision be inserted in the Convention
¢nd supplemented by an snnexed protocol. The cuestion was referred back
to the Committee of Hxperts.

bl

Tils The Hungarisn experts proposed thet as regards Switzerland, the
practical details should be settled by 2 Headquarters Agreement with
the Government of tt country, and es regards the other States, by
bilateral <r multilateral agreecments to be concluded as reguired. This
proposal was accepted by the working Group (art. 14, paragraph (3)).

et The United Kingdem end German EXperts reserved the pesition of
their Governments vis-s-vis the entire problem.

Independence of the Intellectual property Conwentions, Agreements and
freaties

(BB 5, . dool AR /AT 4l rdial 44, tma 15, doc. AA/I/3)

Tk The first draft before the “orking Group provided in Article
11 that the substantive provisions of the verious treaties on intellec-
tuel property weuld not be affected by the new Convention. In addition,
it set out in Article 15 and the Annex the provisions of those tresties
which Would be replaced by the ncw Convention,
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80. The iorking Group expressed its agreement with the sbove
principles.

&, The Group replsced the expression "Technical Convention” in
describing the treatics on intellectusl propert: by "Intellectual Property
Convent ons, Agre=msnss and ireaties”; this formula covers both
the Peris and Berne Conventions and the individual Agreements, as well
as Conventions or Agreements which the Orgenization might be esked to
administer in the future.

82. The Group proceeded to emelgemate the two Articles listed sbove
(4rt. 15, doc. AA/1/1L). As a result, the new Article reiterates in
its first paregraph the principle of the independence of the treaties
on intellectual property end sets out in the second paragraph the twc
exceptions theretu.

83. The French experts declered that they could express & view only
after a detailed examination of the provisions listed in the Annex; in
effect, the Annex provides for th. sbrogation of the Regulationsy

of various fgreements whereas the clauses containing those provi-
sions are not all being replaced by the provisions included in the dreft
Convention.

Revision of the Intellectual Property Conventions, Agreements and
‘reeties
(Art. 16, dec. AR/TA1L: At 12 Sdoe. BA8/T/3)

Bl The first draft before the liorking Group provided that the
revision of the substantive provisions of the treaties on intellectusl
property shall remain the exclusive right of the States parties to
those treaties.

B85 This proposal was accepted.

86. The Czechoslovak experts again stated their view that it ought
to be stressed thet the States competent in the matter were the States
parties to those treaties "without distinction as to their economic
and sociel structure or the level of their industrial development™.

Relations with other Internaticnal Organizations

(&rt.17, doc. AR/I/9k; Art. 13, doc. AL/T/3)

87. The working Group stated that only genersl agreements with other
internetional organizations might be approved by the Executive Bcard,
and not working agreements which cuuld be made in speciel cases, for
example when arranging a joint seminsr or mcetings between officials for
the settlement of common problems.
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bo. Onc paragraph {3) providcs for the case where anvther inter-
nationel organization wants to entrust the new Organization with the
administration of an elready existing treaty on intellectusl property;
the conditions of joining the Organization should be negotiated by the
birector Gencral and approved by the General Conference in accordance
with Art. 6(2)(ix).

Settlenent of Disputes
(Art. 18, doc. AA/T/1L; Art. 14, doc. AR/T/3)

89. The first draft before the norking Group provided for compulsory
recourse to the jurisdiction of the Internstionzl Court of Justice except
in cases where the parties concerncd agree on another mode of settlement.
It also provided thaet the Organization may obtain =n advisory opinion
from the Court.

90. The provision relating to obteining an acvisory opinion was
deleted, in view of the fact:that, pursuent to Article 65 of the Con-
stitution of the Court and Article 86 of the United Nations Charter,
only the Specialized Agencies of the United Lations are entitled to do
So.

IR ‘he German experts expressed their preference for & system of
arbitration end the setting up of ad hoc machinery for the purpose
(compare Article 27 of the Cherter of ITU0; Article 84 of the ICAQ
Cherter; end Article 31 of the UPU Charter).

D2n the Hungariam and Czechoslovak experts steted thet their Govern-
ments could not accept compulsory jurisdiction of the Court and that
they could not ratify a Convention which included such o provision; in
their view, in fact, such & clsuse interfered with the sovereignty of
States. They propnsed, therefore, that an erticle with very general
provisions be adopted and thet an optional protocol be drawn up. The
me jority of the wor.ing Group, however, agreed on the system of com-
pulsory jurisdieticn os known already to the Bernc Convention. The
problem is to be studied by the Diplomatic Conference in Stockholm.

5. The French experts pointed out thet if the Diplomstic Conference
could not agrec o the system of accepting the compulsory jurisdiction
of the Court, it might be advisable to insert a compromise clause;
they indicated thet they would submit & draft to thet effect at the
appropriate time.
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Voting
(Art. 19, doc. AA/T/12; Art. 15 bis, doc. AA/I/412)
S The Working Group considered it more suitable to combine in

cne erticle the provisions for tle necessars voting majorities to
encble the Generel Confercnce of the Organizatic: and the General
£ssemblies of the Unions to errive at their decisions.

95. the United Kingdom expert asked that this srticle should also
contein the provisions for the voting meéjoritics required in the Exe-
cutive Board of the Organization and the Executive Committees of the
Unions. ihe question was referred back to the Committee of Experts.

g6 the United States experts recommended the adoption of an articlc
to provide for voting on important questions - including budget questions,
adoption of the program, the examinstion of the Director General's
report on activities, the election of the ixeccutive Board - to bec by

a qualifiedmejority (two-thirds) snd voting on other questions should
be by simple majority (es in the United Nations).

S This proposel was supported b. the experts of the United Kingdom
and Czechoslovekia who pointed out that up to now the Paris and RBerne
Conventions applied e unenimous voting system; it would be advisable
Tto provide, therefore, at lesst in the cazse of 2ll importznt questions,
for a quelified majority which ought to be as high as pussible (for
instance four-fifths).

98. The majority of the wWorking Group agreed in principle with the
United States experts. They wished, however, t avoid & general for-
mula such as "important guestions” =ndpreferred ®weiumerate the metters
in the draft Convention, namely:

(i) invitation to 2 State to become 2 Member of the Organizetion;

(ii) = decision concerning the trensfer of the hcadouarters of the
Orgenization;

(iii) edoption of the budget;
(iv) elteration in the size of the working capital fund;

(v) ratification of deccisions concerning the administration of new
intellectual property treaties;

(vi) a possible decision on an agreement with the United Nations.
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99. The working Group advocated the following mejorities:

- for all questions other than those listed above, ‘a' simple
majority;

- for entering into an sgreement with the United Nations for
recognizing the Organization as & Specislized Agency of the
United Netions, a nine-tenths majority;

= for ratifying arrangements made by the Director General with
a view to underteking the administration of new intellectual
property treaties, s three-quarters majority;

- for the other important questions listed above, a two-thirds
ma jority.

100. As regerds the adoption of the budget, the Working Group con-
sidered that if the required two-thirds majority was not obtzined, the
budget for the preceding year ought to be maintained, it being under-
stood that the allocetion between various items might be altered; thus
the expenditure ceiling would be the same.

amendments
(Art. 20, doc. AB/T/1ks Avt. 16, doo. AL/T/3)

101. In modern international organizations, there are two very dif-
ferent systems for amending constitutions: according to the first
(as in WHO), an emendment, if it is to be adopted, must be approved
by 2 qualified majority (usuelly two-thirds) in the Assembly, and be
ratified by 2 cualified majority of States (usually two-thirds); when
those two conditions have been setisfied, the amendment binds all lem-
ber Stetes; the second system (used by UNESCO) draws the distinction
between importent questions, to which the above rules apply, and
questions of sccondary importance for which 2 oualified vote in the
Assembly is sufficient and which do not require ratification.

102. The first 1raft before the Working Group was a half-way house
between the two systems referred to.

103. The United States experts pronounced themselves in favor of the
system referred to above as that used by UNESCO.

104. The United Kingdom expert stated that he preferred 2 nine-tenths
majority for all questions whether important or not; if the traditional
unanimity rule was to be abandoned, it would be better, in his view, to
provide for as high e mejority as possible.
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105. The Germen experts recommended the edoption of rules analogous
to those referred to above as the WEHO system: amendments would come
into force for all cuestions, whether importent or net, after 2 three-
quarters mejority vote by the General Confercnce &nd their ratification
by three-quarters of the States (which may not be the same as a2t the
Assembly); once edopted in this menner, the amendment should be binding
on all States, irrespective of whether they had voted for the amendment
or not.

10€. The French experts supported the proposal of the German experts

provided thet, ;ﬁmgggiﬁigp, provision bc made for & unanimous vote by
States belonging to & Union in the case of revision of the rules gurran-—
teeing the autonomy of the Unions. The Working Group accepted the pro-
posel of the French experts. They further recommended that emendments
to increase the obligations of States would be binding only on States
which had accepted them, and provided two-thirds of the Member States

of the Orgenization had also accepted them.

Zntry into Force
(Art. 27, doc. AA/T/14; Art. 17, doe. AL/T/3)

107. The Working Group considered that Stetes could become parties
to the Convention:-

= either merely by signing it and not subject to retification;
this is & recent system esdopted notably by the Council of
Burope;

- or by depositing instruments of ratification; this is the
most usuel system nowadays;

- or, if they have not signed che Convention, by depositing
instruments of zccession.

108. It was specified that no time limit for signing the Convention
by 21l States would be laid down.

109. It wes also specified that the instruments of ratificetion or
accession should be deposited with the Director General.

110, the Japanese expert asked on what basis States belonging to a
Union but not yet parties to the Convention after the letter came into
force should pzy their contribution; it was specified thaet there would,
of course, be a de facto co-existence between the present and the new
system, end that, as was the case at present with the Paris Union, States
belonging to & Union could voluntarily pay e higher contribution than
that laid down in the Convention of the Union - thus voluntarily giving
effect to the decisions of the General Assemblies.
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Denunciztion :
(Art. 22, doc. AL/T/1L; Avt. 19, doc. AA/T/3)

191,  The ‘text of this Article did not five rise to any substantive
discussion.

dotifications
(ArE: 23, doc. AN/T/iL:. Avt. 19, doc. £A/T/3)

112, The text of this Article did not give rise to sny substantive
discussion.

Finel Provision end Llrensitionsl Provision
(Arts. 24 and 25, doc. Ab/I/1k; Art. 27, doc. AA/I/3)

113. * The first draft before-the norking Group provided thet the Con-
vention would be deposited with the Director Generzl.

114. The Germen experts expressed the view that it could not be
deposited with the Director General since, before the entry into force
of the Convention, there¢ would be no Director Generel. They, therefore,
proposed thet the Convention should be deposited either with the Govern-
ment of Sweden or of Switzerlsond. '

115. The majority of the experts agreed the text of the first draft,
on the understanding that until the first Director Genersl took up
office, all references to the Dircctor General should be rezd zs referring
to the Director of BIRPI.

116. The Germen experts reserved the position of their Government on
this point.

s e Jorking. Group further proposed, bearing in mind their pro-
posels regarding the official lenguages of the Orgenization, that the
French and English texts of the Convention should be of ecual validity
end thet official translations should be made into Germen, Spanish and
Ttalian, '

Resolution

(Doc. ZA/I/14 end doe. AL/T/4)

118. The draft resolution approved by the Working Group is designed
to permit the Organization to function in the interim period between
the signing of the Convention and its entry into force in the following
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menner: the obligations of Stetes belonging to the Unions will remein
unchenged, but the resolution grants them rights deriving from the
Convention, notebly that of participsting in the new organs.

119. The draft resolution provides thet nine-tenths of the signatories
to the Convention may decide on its cencellation or modificetion; in
fact, provision must be mede in cese the Convention docs not come into
force,

120. The United States experts proposed that the entry into force of
the interim measures should only be within the limits permitted by the
Constitution and the laws of each Stzte; this proposal was accepted
by the working Groug.

121. The Germen experts pointed out thet to give effect to the rese-
lution wes possible only if two conditions werc fulfilled - one of which
wes legal, - namely that it was unanimously adopted - and the other
practical, - namely that close collsboration be established between the
Government of the Swiss Confederation and the Director of BIRPI.

122. ‘The Swiss experts declared, in their personal capacity, that
they would request their Government to do its utmost to facilitate the
setting up of the new Organization. '

123. Further, the French experts pointed out that, if it is correct
‘that the Paris and Berne Conventions cen only be altered by unanimous
vote, it should not be forgotten that = resolution, even if not unanimous,
has & certain persuasive force for the Stetes which voted in favor of
ki - :

Closing of the Session

124. Before the dispersel of the Group, the Italisn experts stressed
their Government's reservations on the whole natter. The ‘Chadrmen:
pointed out that none of the exwerts present hed the suthority to bind
his Government. lMoreover, only the Diplomatic Conference at Stockholm
was cepable of meking decisions which could bind States. Since both
the Paris Convention end the Berne Convention znd the various individusl
Agreements hed to be revised, - not to mention thc other intellectual
property Treaties which BIRPI might in the meantime be asked to administer, -
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the Stockholm Conference would, in fect, consist of a number of Diplo-
metic Conferences which would 211 have to take their decisions in
accordence with the rules of the epproprizte Convention (which provide
for unznimous voting in the cese of the Paris and Berne Unions).

125. It was recslled that the secreteriat would furnish to 211 Union
Governments the revised texts of the draft Convention, the draft reso-
lution, znd a new explenatory note covering the whole of the nroposed
reform.



