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BkCKCyROmi)

The preparatory work directed towards the administrative

reform of the Berne and the Paris Unions and the spécial Unions

created in relation with the latter, as well as towards the

establishment of an OrganiZcation with the main objective of

promoting the protection of intellectual property throughout

the world, ha.s a history of slightly over three years.

2. The Permanent Bureau (since replaced by the Executive
Committee) of the Paris Union and the Permanent Comraittee of
the Berne Union, at a "jbihTmeeting'held in October 1962, ex
presse! the opinion that the supervisory functions of the Swiss

Government should be transferred- to the Assembly of Member
States of the Unions and that the System of contributions of

the iMember States towards the expenditure of. BIRPI should be

modernized, The joint meeting recommended that a working party,
and then a committee of experts, be convened to start the prepar
atory work for'a diplomatie conférence designed to effectuate

the reform. The program of work in this respect bas been report-
ed to and approved by the sessions of the Interunion Coordination

Committee held in 1963, 1964, and 1965. '

The Working Party met at Geneva in May 1964, and the Commit
tee of Experts in March/April 1965, also in Geneva (see BIRPI
documents, sériés AA/l and ilA/lI, respectively). Experts from
the following ten countries were invited to the first meeting
and ail responded to the invitation: Czechoslovakia, France,
Fédéral Republic of Germany, Hungary, Italy, Japan, Sweden,
Switzerland, United Kingdom, United States of America. Ail the
Member States of the Paris and Berne Unions were invited to the
second meeting, and 37 participated: Australie, Austria, Belgium,
Brazil, Canada, Congo (Leopoldville), Czechoslovakia, Denmark,
Finland, France, PederaL.1 Republic of Germany, Greece, Hungary,
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India, Indonesia, Iran, Ireland, Israël, Italy, Ivory Goast,

Japan, Lebanon, Luxembourg, Monaco, Morocco, Metherlands,

New Zealand, Norway, Pakistan, Poland, Rumania, Spain, Sweden,

Switaerland, Lnited Klngdom, Lnited States of America,

Yugoslavi^.. The Union of Soviet Socialist Republics, at that

time not yct member of the Paris Union, attende! as an observer.

4. Hereinafter, the Working Party of 1964 will be referred

to as "the 1964 Working Party," and the Committee of Experts

of 1965 as "the 1965 Committee."

5, As is known, the G-overnment of Sweden agreed to act as the

inviting power for the Stockholm Diploms,tic Conférence on Intel
lectuel Property irtended, among other things, to effecuate the

administrative ond structural-reforms. The progrs.m of the Con

férence includes also the administrative revisions of the !4adrid

and Hague Agreements. Since Sweden is not a psrty to these Agree-
ments, the Contracting States adopted spécial resolutions indi-
cating that they would be grateful if the Swedish Government
would include these Agreements in the program.

The Conférence is scheduled for June/July 1967. Herein

after it will be referred to as "the Stockholm Conférence."

7. The 1965 Committee revealed différences of opinion on

several questions, .ihcluding .in ..particular the question of

membership in the propose! new Organisation and the question

of a jurisdictional clause in the Convention establishing that •
Grganization. Purthermore, the Committee only had time to deal
hurriedly and incompletely with the question of links between

the propose! new Convention, the propose! Administrative Proto
cols, and the propose! revisions of the substantive clauses of

the Berne and Paris Conventions, Einally, the 1965 Committee

did not even attempt to propose changes in the final and admin

istrative cla.uses of the Berne and Paris Conventions and the
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Agreemen'fcs related to the latiter, although the révision of

the substantive clauses of the Berne and Paris Conventicns

and the administrative refcrm of ail instruments lïake the

revision of the final and administrative clauses necessary.
The Oommittee had time only to establish a list of the

changes in the various Conventions and Agreements which most
obviously seemed necessary (doc.Aâ/II/30, Ànnex I). Pinally,
several members of the Committee expresse! général or spécifie-
réservations in respect to the drafts adopted by the Committee
(see doc.AA/Xl/33) .

of these considérations, and in order to facili-
tate the work of the Stockholm Conférence, the Director of BIRPI,
in agreement with the Swedish Covernment, decided to convene

another Committee of. Experts, The Governments of ail States

Members of the Paris and Berne Unions are invited to partic-
ipate in this Committee (hereinafter referred to as "the 1966
Committee") which will meet at Geneva from Hay 16 to 27,

The preparatory d-ocuments for the 1966 Committee are
based on the results of the délibérations of the 1965 Committee
and were established, on the invitation of the Swedish Government,
by BIRPI, in consultation with Experts of that Government,

MAIK EEATIjRES CE THE 1964 AND 1965 Dlb'VETS

10. In order to provide background for the work of the 1965
Committee, it might be useful to recall first-the outline of
the draft drawn up by the 1964 Working Party, That Working
Party formulated only one draft instrument, a convention, which
would have included tidministrative provisions concerning ail
existing (Paris, Berne, Madrid, The Hague, Rice) and future
Unions to be administered by what was called in the draft the
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World Intellectual Property Organization (VjTPG). WIPC would ■

have iiad a.n assembly, consisting of ail States lYIembers cf the

various Unions and of other("Third") States eligible for member-

ship in WIPO, and would have had an executive committee. The

WIPO Convention would nevertheless ha.ve provided for separate

assemblies of the Members of each Union, and executive committees

for at least the two largest (-Paris and Berne), Each Union

would have had a sepa.rFite budget but since they would ail have

been administered by the same secrétariat, the Secrétariat of

WIPO, a -coordination committee, with purely advisory -functions,

and consisting of members of the Executive Committees of the

Paris and Berne Unions, v/ould have ensured the required coordi
nation, .

11, The 1965 Committee substantially modified this outline.

12. It decided to remdive from the text of the IPO Convention—

"WIPO" ha.ving been changed in the process to "IPO" (International

Intellectual Property. .Org.ani^tion)—all-matters within the ex

clusive jurisdiction of each Union. It decided that a separate

administrative protocol be formulated for each Union, this

protocol to be annexe! to the Convention or Agreement of the

Union which it concerns. The Protocol for each Union would

establish an assembly (consisting of the Hember States of the

■U'hlon), outline the duties of the Secrétariat in connection
with the particule.r Union, regulate the finances of that Union, ..
ahd provide for the procédure for amending the Protocol. The
Protocols of the Paris and Berne Unions would establish also

an executive coinmitteè for'each of these Unions. The Committee

itself drew up the text of a model protocol, to be adapted to
the spécial needs of each Union, particularly as far-as the duties
of the Secreta.riat are concerned iherewith.
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left to the draft Convention establishing the new
Grgn.nisation the régulation of a général assembly (including
only the members of the Paris or Berne Unions), a conférence

(^including also "Third" Statcs), a coordination comraittee, and
the Secrétariat. The Crèanization itself would have no execu-

■  tive .co.wittee. The Général Assembly, as well as its émanation,
the Coordination Comraittee, would have mainly consultative tasks
wi h the aim of facilitating and coordinatinj^ the work of the

■ becretariat which viould be common to ail Unions, as well as to
IPO, The Gener.a,l Assembly would, in a few cases, also have
a power of décision, the rela.tively most important of which

probably being that it would appoint the Birector Général of
the Organization. Even here, however, the décisive influence
of the Paris and Berne Unions would be safeguarded o.s the
appointment of the Director Général would require not only the
vote of the Général Assembly but also an identical vote in the'
two Unions.

OUlLIPE CF THE DPAiFTS gUB?IITTED TC THB 1966 CGMITTEE

1966 Committee will have hefore It the following
■  drafts:

(1) the drofts of_the final clauses for the Paris and
Berne Conventions, the two Madrid Agreements, the
Ha^e Agreement, and the Nice Agreement (doc.AA/lIl/
y J 1

(2) the drafts of the five' Administrative Protocols, eaoh
of xhem rclating to one of the five Unions (Paris
Berne, Madrid, The Hague, Nice) (doc.AA/lIl/A);

(3) the dro.ft of the IPO Convention (doc,AA/lII/5) ;
(4) the dra.ft of the Resolution concerning the provisiona.1

and limlted application of certain provisions adopted
■  by the utockholm Conférence (doc.Aii/lIl/6).
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BRII'F RESU14E OF THE CONTENTS

OF TRI-j DFJiFTS SUBMITTLB TG THE 1966 COmiTTEE;
TI'IE DIFFERENCES 3ETWEEN THEM

Ai\-D THE DRiiF'i'S GF THF 1965 COfMITTEE

15. This section is intended to give'a- brief summary of

the contents'of tîae drafts submitted to the 1966 Commlttee.

16. The 1965 Gommittee formulated drafts of the IPO Gon-

ventlon, the model Protocol, and the Resolution on provisional

application. Subject to the exceptions to be stated hereinafter,

'the documents prepared for the 1966 Gomaittee (docs. AA/III/4^ 5^

and 6) .reprcduce these drafts without change. The exceptions

are very fev7 and fall into two catégories: cla-nges in form or

style without lega.1 conséquence, and changes of substance.

An effort is made te indicate the few changes of substance either

in this document and/or in the comiTientary accompanying the various

drafts.

17. The Gommittee did net draft new final clauses for the

Gonventions and Agreements and the Protocol Regarding Developing

Gountries. These are presented now for the first time (see doc

ument AA/lIl/3).

A. FINAL CLAUSES

18. Every revision nécessitâtes some new final clauses, in

particular on the deposit, signature, and ratificrxtion of, acces

sion to, and entry into force of, the revised texts. It al.so

requires that the effect of the new Act on the relations between

States formerly linked by earlier Acts be clarified. The question

of the languages cf the texts might be re-examined in the light

of changing circumstances, These subjects are dealt with in

document AA/III/^-
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19» Thai: docunien"t aise deals with the conse'^uential changes

nec6ssitF_ted ly the proposed administrative changes,. The follow-

iné are the main cases of such, consequential changes:

20. (a) The establishment^ in each Union, of an assembly
and, in the Paris and Berne Unions, calso of exec
utive committees involves the deletion of the provi
sions concerning the Conférence of Plenipotentiaries
and the Conférence of Représentatives of the Paris
Union, and the, provisions on the "Committee of
Birectors" of the Madrid Union, The Permanent Com
mittee -of the Berne Union set up by a résolution of
the Brussels Revision Conférence of 1948 would be
replaced by the Berne Union Executive Committee.
This would make the resolution obsolète. Its formai
révocation does not seem to be necessary,

21- (U) The régulation of ail financial matters in the
Administrative Protocols requires deletion of the
provisions on financial matters in the Conventions
a.nd Agreements now containing such provisions.

22. (c) ihe enumeraticn, in the Administrative Protocols,
of the functions of the International Bureau in
volves deletion of the provisions dealing with
such functions in the Conventions and Agreements

containing such provisions.

transfer of ail depositary functions to the
Director Général of IPO involves deletion of ail
refereuces to the Swiss Govemment a.s depositary.

O) The entrustlng, to the ..ssembly of each Union, of
the task of preparing for revision conférences
results in the deletion of provisions which have
entrusted this task to the host Government of the
revision conférence.
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B. ALMINISTRiiTIVB PROTOCOLS

25. The Adjuinistrative Protocols of the Paris and Berne

Unions would consist of five Articles, dealing, respectively,

with the Assemhly (Article A) , the Executive Cornmittee (Article B) ,

the Secrétariat (now proposed to be called "the International

Bureau") (Article C), finances (Article D)^ and amendments to the
Administrative Protocol (Article E), As the Madrid, The Hague

and Nice Unions would have no executive committees, no article on

this suhject would be included in their Administrative Protocols,

26. The ma.in reason for placing the administrative provisions

in a protocol is that their revision is governed by spécial rules

which are différent from the rules governing the revision of the

Bubstantive a-nd final clauses of the various Gon^-'entions and

Agreements. More is sa.id about this matter in the Commentary to

Article E of the Administrative Protocols (see document AA/III/4).

27. The main différences between the 1965 Cornmittee drafts

and the drafts contained in this paper are the following:

(a) Préparation for conférences of revision is now
expressly mentioned among the" powers of the Assembly,
This power wds probably already implicit in the
provision giving the power to the Assembly to deal ■
"with ail mattcrs concerning the...development of
the Union" (model Protocol, Article B(2)(ii)).

29. (b) A tvjo-third majority in the Assembly would be re-
Quired for the admission of observers (States or
organizations) to meetings. The provision would
parallel sirailar provisions in the draft IPG Con
vention (Articles 6(5)(c)(iii) and 7(3)(d)). It
was probably inadvertently omitted from the model
draft Protocol.

30, (c) The final provisions of the draft model Protocol,
dealing with the entry into force of the Protocol
(Article G), notifications (Article H), languages,
etc. (Article I), and the transitionrcl provision
(Article J), do not appear in the draft Administra
tive Protocols now presented. This différence is,
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howfever, onlv a d ifference in form, ̂  thc
essence cf these T)rovisicns is ms.intained ;

it is included and nerged into the final
clause of the dr'"ft revisions of the Stockholm

Acts themselves of the various Conventions sind.

Agrecments. It scems necessary that there should.
be one set of these provisions for the Conventions
c0.nd Agreements, on the one hand, and the Protocols,,
on the other, in order te avoid difficulties. If-
separate clauses of this kind werc applicable, dif
ficulties would occur when a State took action (ad
hérence, denunciation, etc.) under one set of claus
es vjhich would not be in harmony with the other.
Also, matters regarding languagc-s, notifications^
etc., should be in one set of provisions.. However,
it is to "be emphasized that this merging of the
final clauses does not affect the right which Mem-
bers of the Berne Union have cf becoming pa.rty to
the revisions to be effected in Stockholm in the

substantive clauses (Articles 1 te 2C .a.nd the Proto
col Regarding Developing Countries) without becoming
bound "by the Administratiye Protocol, and vice versa,.

Ihus, the principle laid dcwn by the 1965 Committee
in Article G-(l) (a-bis) of the modcl Protocol is fully
respecte!, The same is true with respect,to the Paris
Convention's révision on substance (i.e., introduction
of inventons' certifiantes as a basis of priority)
and its Administrative Protocol.

C . IPC COUW; TIGK

31. The draft IPC Co'-vention (sce document AA/lIl/5) con-

sists of a. preamble - -.nd nineteen articles. The first three

deal with establishment, définitions, and objective. Member-

ship and headquarters are rcgulated by Articles 4 and 5. The

four organs cf the Organization—G-eneral Assembly, Conférence,

Coordination Com':^ittee, and International Bureau—constitute

Articles 6 te 9. Finances are dealt with in Article IG; the

légal status of the Organization, in Article 11; .and relo.tions

with other organizations, in Article 12.^ The usual final pro

visions-—amendments, entry into force, etc.—constitute the

last seven articles.
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32. Some of the delegates in the I965 Committee expressed
the View that most of these Articles were too long and that
they should be broken down into many more, each of them much

sîiorter. They also expressed the view that the numbering
System of paragraphs, subparagraphs, and items (in enumerations),
be changed. These suggestions were carefully considered, but it

was decided to preserve--at least for the moment--the organization
of the Articles as they emerged from the 1965 Committee, mainly
in order to facilitate comparing the new draft with the draft

of the 1965 Committee.

33- The main différences between the draft of the IPO Con

vention, as now presented, and the 1965 Committee draft are dis-

cussed in the following points:

34. (a) Name of the Secrétariat.- The Secrétariat is given
a name of its own: "International Bureau of Intel- ■
lectual Property," abbreviated as "international
Bureau." This would maintâin the traditional désig
nation, Bureau," and would avoid the need for any
changes since the term "international Bureau" occurs
frequently in the varions Conventions and Agreements
now^àdministered by BIRPI. The fact that the Secre-
tariat would have its own name is not without préc
édent. Por example, the Secrétariat of the Inter
national Labour Organization is called the "inter
national Labour Office."

35. (h) Membership.- On the question of membership, the
présent draft reproduces the first alternative of
the 1965 Committee, whlch provides that the new
Organization would be open to (i) countries party

■  to the Paris Convention or the Berne Convention,
(ii) countries party to any other treaty adminis-
tered by IPO, (iii) countries members of the United
Nations or any of its Specialized Agencies, (Iv) coun
tries invited by the Général Assembly of IPO to become
members.

3^* ^ This draft does not solve the différences of
opinion of a political nature regarding the
membership in the Paris and Berne Unions but only
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extends them into the field of the IPO Convention. This
is seen as an advantage as It wlll net be possible nor
can It be ccnsidered approprlate to try to solve a
hlghly political and controversial issue .In this
technical context. Ail other proposais made in the I965
Committee are unlikely to meet with unanimous approval
because of their political implications. This is the
reason for which they have not been taken over into

.the présent draft.

37. (c) ■ Election of Director Général.- The I965 Committee..
draft provided that the Conférence should give advice
to the Général Assembly as to the question of who
should be elected Director Général. The élection
itself was to be by the Général Assembly, which could
disregard the advice of the Conférence. See Articles 5
(2)(ii) and 6(2)(iv) of the 1965 draft.

3S. In View of certain opinions expressed in.the I963
Committee, and in order to underline even more that
in its décision the Général Assembly is under no outslde
influence, the présent draft does not contain the
provisions which gave this advisory rôle to the
Conférence. ifi

39

40

41

42

It is to be noted that when the présent draft was
prepared and the change in the provision for the
élection of the Director Général made, the Swedish
Experts reserved the position of their Government.

(.^) Général Assembly and .Coordination Committee.-
Article 5(l)(a),. in the 19^5 draft, provided that
the Général Assembly shall consist of the States Members
of any of the Unions. The présent draft spécifiés
that such States must also be party to the IPO
Convention.

A slmilar qualification is added in the présent
draft in connection with membership in the Coordi
nation Committee (Article 8(l)(a)).

»

The changes do not inject any really ,new thought,
since the 19"'^5 draft itself, in one of its transitory
provisions, provided that countries not parties to
the IPO Convention would not be able to vote in the
Général Assembly and the Coordination Committee after
five years from the Convention's entry into force
(Article 14(3) ) . The- propoaed ■ changes in the text
merely bring out more clearly that countries cannot be
full voting members of the organs. of an Organisation of
which they are not members. However, the said transitory
provision would be maintained.
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43. (e) Settlement of Disputes.- ïhe draft of the 1965
Committee ccntained four alternatives for an
article on the ouestion of settlenient of disputes.
Alternative A provided for the compulsory juris-
dlotion of the International Court of Justice;
Alternative B provided for the same "but lUade the
accerjtance of the clause optional; Alternative C
provided for arhitration; and Alternative B pro
vided for the jurisdiction of the International
Court of Justice hut only if the dispute was
brought before it by common accord of ail countries
party te the dispute. There was also a proposai
in the 1965 Corn ;ittee simply to omit any article on
settlement of disputes.

44. It is believed there is no urgent need
for a clause on settlement of disputes. The IPC
Convention is o.dministrative in its nature and
situations in v^hich interc-sts so importent to the
countries^ could be at stake that they would wish
to. ligitate over them would hardly arise. The Paris
Convention and the Agreements under it, far more
susceptible of différent interprétations and affect-
ing substantiel mateiial interests, do not contain
provisions on the settlement of possible disputes.
It is true that the Berne Convention does contain
such provisions, but they have never been invoked
so far. In view of the foregoing, and because of
the différences of opinion regarding provisions on
the settlement of disputes, the proposai to omit
any provisions on the subject has been adopted in
the propos ed dr?-ft.

45. (f) Bntry into force.- Article 14 deals with entry
into force of the IPO Convention and differs in
three minor respects from the 1965 draft.

46. One of the différences is that the présent
dra^ft provides for a State to become party to the
IPO Convention by ratifying or acceding to the
Stockholm Act ôf the Paris or Berne Conventions,
provided it does not make a déclaration to the
contrary or a déclaration., indicating that it will
not be bound by the Administrative Protocol (which
declaro.tion can be made, however, only by Paris or
Berne Union countries).

47. The second différence consists in the following.
The 1965 draft provided that the IPO Convention
would enter into force when twenty Paris Union and
twenty Berne Union countries had ratified or acceded
to it, it being understood that a Sto.te Member of
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both Unicns would be counted in both :eroups.
The présent draft simply provides that the IPC
Convention will enter into force when the Admin
istrative Protocols of the Paris and Berne Unions _
enter into force. The solution seems to be more
logical and more practical. Cnce these two Admin- '
istrative Prctocols enter into force, the two
Unions will have Asscmblies and Executive Committe-es,
These organs are indispensable for the functioning
of the G-eneral Assembly of the IPO (see Article 6
(3)(f)) and the Coordination Committee (see Article
8(l)(a)), respectively. Ccnsequently, the IPû Con
vention could not enter into force before these '!
organs of the two Unions exist, but once they do, a
the entry into force of the IPO Convention is a
practical necessity because of the rôle of coordi
nation assigned to IPO,

third différence simply makes explicit that
which w^s generally understood-that a Paris or Berne
Union country cannot become a party to the IPO Con
vention withcut being a party to one of the Admin
istrative Protocols.

49- Thus, the proposed draft merely establishes
the link between the IPO Convention and the Âdmin-

.  istr^i.tive Prctocols, the need of which was specially
unoerlined ir. the 1965 Committee by the Délégations
of France, India, Israël, and Japan (see document
AA/ll/33, par.(36)).

(ê^) Denunciation.- For similar considérations on the
Question of the ■ link...between the IPO Convention ■
and the Administrative Prctocols, the présent draft
provides that the IPO Convention mny be denounced
only by a country which is not party to any of the
treaties administered by IPO.

91* (U-) Tr^nsitional Provisions The 1965 draft contained
only one tr'nsitional provision, providing in essence
that until the first Directcr Général of IPO assumes
office, references to him will be deemed to be ref-
erences to the Director of BIRPI (Article 19(l)).

92- _ The présent draft contains, in addition, provi
sions 01' what has been rcferred to in previous dis
cussions as the coexistence of the "old" ;-^nd the
"new" Bureau. In fact, until ail the States of the
Paris and Berné Unions a.ccept the Administrative
Protocols, the présent International Bureau must
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continue as tiie Secrétariat for the States net
yet parties to the so.id Protocols. The proposed
paragraphs (2) and (3) of Article 19 would inean
that the Secrétariat would, at the same time, he
the "old" Bureau, as provided for In the pre-
Stockholm Acts, ?nd the "new" Bureau, as provided
for in the proposed Stockholm tezts.

B. RESOLUTICK GCPCPRÎÎING TBIE PRCVISICh'AL
Aî:ro LIMITED APPLICATION OP CERTAIN PROVISIONS

ABOPTED BY THE STCCKHGLW CONFERENCE

55, The présent draft of this Resolution (see document

AA/IXI/6) is identical with the draft "which eraerged from the
1965 Committee, except that the changes In terminology (na.me
of the Secrétariat, title of the Protocol) effected in the
Administrative Protocols ha.ve been carried over into it. Also,

a provision ha.3 been inserted Indicating that Article 13(10) of
the Paris Convention and Article 23(5) of the Berne Convention,

concerning advances by the Swiss Government, shall not be affect-
ed by the provisional application.

54. As will be recalled, the Resolution would provide for

the intérim applico.tion—i.e., application before their entry

into force—of some of the provisions adopted at the Stockholm

Conférence.

55, It is to be noted that such intérim application has

two essential safeguardsî

(i) The intérim application would give rise to obli
gations on any Member State "only to the extent
compatible with its Constitution laws" (par.(l)
(a) ), and

(ii) the contributions to the budgets to be established
by the intérim organs would be voluntary (par.(l)
(c)).

[END]


