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INTRODUCTION

The present document contains, in parallel columns,
the text of the five draft Administrative Protocols and
a commentary on such text.

In view of the fact that most of the provisions in
each of the five Administrative Protocols would be identical,
the text of each is not separately reproduced, and no sepa-
rate commentary is given for each., The few differences are,
however, indicated both in the text and the commentary.

The five Administrative Protocols would be annexed
to the Stockholm Acts of the Paris and Berne Conventions,
and the Madrid (Trademarks), the Hague and the Nice Agree~
ments, respectively,

Each Protocol would be an integral part of the Act
to which it is annexed (see proposed Art, 13 of the Paris
Convention, Art. 20ter of the Berne Convention, Art. 12(1)(c)
of the Madrid (Trademarks) Agreement, art, 22(1)(c) of %he
Hague agreement, and Art. 6(1)(c) of the Nice Agreement ),
Ratification of, or accession to, the Stockholm Act of the
Paris and Berne Conventions, by countries of the Paris or
Berne Unions, would constitute also ratification of or
accession to the Administrative Protocols, unless expressly
excluded by a declaration included in the instrument of
ratification or accession, Ratification of, or accession
to, the Stockholm Acts of the three Agreements would always
constitute ratification of or accession to the respective
Administrative Protocols- The same. would apply for coun-
tries outside the Paris or Berne Unions which become members
of these Unions after the entry into force of their
Stockholm Acts,

A1l five Administrative Protocols would contain the
Articles dealing with the Assembly, with the International
Bureau, with Finances, and with Amendments. The Article
on the Executive Committee would be included only in the
Administrative Protocols annexed to the Paris and Berne
Conventions,
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ASSEMBLY

DraftText

(1)(a) The Union shall
have an Assembly consist—
ing of the States Members
of the Union,

(b) The Government of
each Member State shall
be represented by one or
more delegates who may be
assisted by alternate
delegates and by advisors,

" they would be under the Protocol,

(2) The Assembly saall:

(i) deal with all matters
concerning the maintenance
and development of the
Union and the implementa-
tion of its Convention
Lﬁgreemen§7;

ARTICIE A:

Commentary

Paragraph (1)

EBach of the five Unions would have
an Assembly of its own, consisting only
of the States members of the Union.

At the present time, only the
Paris Union has organs composed of all
member States on the highest level
("Conference of Representatives,
"Conference of Plenipotentiaries,",
Lisbon Act, Art. 14(5)); their powers,
however, are much more limited than
i The
basic objective of the proposed admi-
nistrative reform is to create a body
in which all Member States have a voice
and control the policy of the Union.
The objective would be accomplished
by this Article which would create a
separate Assembly of all Member States
for each of the five Unions and would
give to each the powers which, accord-
ing to contemporary views on interna-
tional organizations, should be given
1ie) Al

| Paragraph (1) is identical in each
of the five Protocols.

Paragraph (2)

This paragraph deals with the
powers of the Assembly.

Item (i) is the same in all five
Protocols, except that the word
"Convention" is replaced by the word
"Agreement" in the Protocols of the
Madrid, The Hague and Nice Unions,

The provision is based on Article
14(5)(a) of the Lisbon Act of the
Paris Convention, providing that
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(Protocol, Article A: Assembly, contd.)

Draft Text Commentary

(Paragraph (2), contd.)

"Conferences of Representatives shall,..
consider questions relating to the pro-
tection and -development of the Union,"
No similar provision exists for the
other four Unions, Inclusion of such

2 provision seems to be an obviously
desirable result since it is logical
that Member States should have a cons-
tant and close control over and influ-
ence on the present and future of their

Unions.
(ii) give directions to Item (ii) concerns preparations
the International Bureau for conferences of revision, The pro-
of Intellectual Property visions appear in each of the five
(hereinafter referred to Protocols.
as the "International
Bureau") concerning the Under the present system, prepara-
preparation for conferen- tions for conferences of revision are
ces of revision; made by the host country, with the

assistance of BIRPI (see Paris Conven-
tion, Art, 14(3); Berne Convention,
art. 24(2))- This method, which places
-a heavy burden on one member country,
requires revision in line with modern
practice. The Berne Union, in creating,
at the Brussels Conference of 1948,

a "Permanent Committee" of 12 members,
made a first step in the right direc-
tion; however, that Committee's only
task is to "assist" the International
Bureau in its task of assisting, in turn,
the Government of the host country of
the revision conference, De facto,
member countries participate more and
more in the preparation of revision
conferences. The Stockholm Conference
has thus far been preceded by two pre-
paratory meetings regarding the Berne
Convention; two, concerning the matter
of inventors' certificates in the Paris
Convention; and two, on "Structure."
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(Protocol, Article A: Assembly, contd.,). :

Draft Text Commentary

(Paragraph (2), contd.)

These meetings were held, not only with
the approval, but with the encouragement
and active cooperation of the Swedish
Government, which will be the host of
the revision Conference,

The preoposed provision completes
the institution of required changes as
it gives egual power to all Member
States in the preparation for revision .
conferences, and does-so for each of the
five Unions: preparation for revision
conferences would be made by the Inter-
national Bureau according to directions
received from the Assembly, i.e., all
the Member States.

(iii) determine the This item (number (iii) in the
program and adopt the Paris, Berne, and Nice Protocols, and
triennial budget of ° number (iv) in the Madrid and the Hague
the Union and approve Protocols) deals with one of the most
its final accounts; , important powers of the Member States,
' the power to control the program and
the budget,

This power, so natural and so custo-
mary in intergovernmental organizations
that it hardly requires justification,
is, curiously, missing from the present
provisions in which there is practically
no legal basis for the control of the
program and the budget of BIRPI by Mesmber
States. One only of the Member States,
Switzerland, exercises the role of a
financial controller. A beginning towards
multilateral control has been made in
the Paris Union, but is limited to the
drawing up of a report on foreseeable
expenditure (Lisbon Act, Art. 14(5)(a)).
A body of some 20 States, the Interunion
Coordination Committee, which, however,
has no legal basis in the various Conven-
tions, does exercise a kind of de facto
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(Protocol, Article A; Assembly, contd,)

Draft Text

(iii) /Madrid and The
Hague Protocols only/
modify the Regulations
including the fixation
of fees;

(iv) /Paris and Berne
Protocols only/ elect the
members of the Executive
Committee of the Assembly;

Commentary
(Paragraph @), contd.)

control, through its "advice," both over
program and budget. The proposed provi-
sion vests the power of control, not
only in a limited number of States, but
in all Member States, and not only as a
matter of expressing advice, but as a
matter of sovereign decision,

This item (number (iii) in the
Madrid and The Hague Protocols, and
appearing only in these two Protocols)
provides that modifications of the Regu-
lations of the Madrid and The Hague
Agreements, including modification of
the fees, shall be within the power of
the Assembly, i.e., of all the Member
States., The fees in question are the
fees payable for the international regis-
tration of trademarks, and the interna-
tional deposit of industrial designs,
respectively. The provision should be
read in conjunction with par.(3)(d) which
provides that any such modification
requires at least two-thirds of the wvotes
cast.

Since the Paris and Berne Conventions
and the Nice Agreement do not provide for
international registration or deposit, no
provision paralleling the one in question
would exist in the Paris, Berne, and Nice
Protocols,

This item would be in the Paris and

. Berne Protocols only. It provides for

the election of an Executive Committee,
consisting of one-fourth of the Member
States.(cf., Art.B(3)). No Executive
Committee is provided for the Madrid, Zhe
Hague, and Nice Unions since the number
of their members (21, 14, and 19, res-
pectively) does not seem to justify the
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(Protocol, Article A: Assembly, contd.)

Draft Text

(v) /Paris and Berne Pro-
tocols only/ review and

approve reports and acti-

vities of its Executive
Committee, and give
instructions to such
Committee;

(vi) review and approve
reports and activities of
the Director General
concerning the Union and
give instructions to him
on such matters;

(vii) establish /in addi-
tion to the Committee of

Experts esfpablished under
Article 3/ such committees

28 may. be considered necessa-
v

ry for the work of the
Union; '

Commentary
(Paragraph (2), contd,)

creation of a smaller body: their
Assemblies, themselves, are not too
large to handle even matters of detail.
On the other hand, the Paris and Berne
Unions have so many members that the
frequent convocation of all of them
would hardly be economical or practical,

This item, too, deals with Execu-
tive Committees, Since such would
exist only in the Paris and Berne
Unions, the item is not included in
the Madrid, Hague and Nice Protocols.

The provision is self-explanatory.

This item would be numbered (vi)
in the Paris and Berne Protocols,

"{v)-in the lMadrid and Hague Protocols,

and (iv) in the Nice Protocol.

The provision provides for the
supervision of the management of the
Director General by the Assembly. This
power of the Member States is acknow-
ledged in other intergovernmental orga-
nizations in general, but has no legal
basis in the present Conventions and
Agreements.

These last four items of para-
graph(2) would appear in all five Pro-
tocols, although with different rumbers
(vii-viii-ix-x in the Paris and Berne
Protocols, vi-vii-viii-ix in the Madrid
and Hague Protocols, and v—-vi-vii-viii
in the Nice Protocol),

*
The words in brackets are in the Nice Protocol only,
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(Protocol, Article A; Assembly, contd,)

Prafh Texd

(viii) determine which
States not Members of the
Union and which interna-
tional organizations shall
be admitted to its meet-
ings as observers;

(ix) take any other appro-
priate action designed.to
further the objectives of .
the Union; ‘

(x) exercise such other
functions as are allocated
GON '

(3)(a) Bach Member State
of the Union shall have
one vote in the Assembly,

(b) Subject to the pro-
visions of subparagraphs
(c) and (d) and Article E*,
the Assembly shall make its
decisions by a simple majo-
rity of the votes cast.

Commentary

(Paragraph (2); contds)

They contain provisions which are
customary and do not seem to require
any comments,

Item (v) in the Nice Protocol
would include an express reference to
the Committee of Experts established
under Article 3 of the Nice Agreement,

‘That Committee deals with the ‘periodic

modification of the international -
clasgification,

Paragraph (3)

This paragraph deals with the
matter of voting in each of the Assem-~
blies, '

Subparagraph(a) provides that
each State shall have one vote. This
is a corollary of the equality of

‘sovereign States, with no regard to

their size, population, the class they
chose for the purposes of contributions
in the Paris, Berne, or Nice Unions,

or other criteria which otherwise dis-
tinguish each of them,

Subparagsraphs (b), (c) and (4)
deal with the majorities required for
decision in the Assembly. The majority
is two-thirds in two cases: admission
of observers (subpar.(c)) and decisions

on certain financial matters (subpar.(d)).

+* ,
In the Madrid,  the Hague and the Nice Protocols, the reference

would be to Article D,
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(Protocol, Article A: Assembly, contd.)

Draft Text

(c) Decisions to admit
o meetings as observers
States not Members of the
Union, as well as inter-
national organizations,
shall require at least
two-thirds of the votes
~ast,

(d) The adoption of the
budget to the extent that
it increases the financial
obligations of the Member
States** shall require at
least two-thirds of the
votes cast,

(e) Abstentions shall
not be counted as votes.

(f) Each State shall
be allowed to cast only
its own vote,

Commentary

(Paragraph (3), contd,)

In the case of the Paris, Berne and
Nice Unions, where Member States pay
convributions, any increasgse of contri-
butions could be made only if approved
by a two-thirds vote. In the Madrid
and Hague Unions States do not pay -
contributions, but any modification

of the Regulations--—-which fix the fees
for internationzl registration or depo-
sit—--would require a qualified majority
of two—thirds.

It is to be noved that voting on
amendments to. the Protocol is governed
by separate rules contained in Article E
(or D}ﬁ They require either unanimity
or a gqualified vote of three-fourths
(the matter is discussed under Article E
(or D) below).

It is to be notsd also that the
paragraph under coxnsideration does not
deal with the revision of the substan-
tive clavees of the Conventions or -
Agreements . This mat“er is untouched
by the Protocol, and. the present rules,
for example, ‘the unanimity rule in
Article 24(3) of the Berne Convention,
would continue,

Subparsgraphs (e) and (f) would be
the same in each of the five Protocols.
Abstentions would not be counted., Neither
would absences, since paragraphs (b), (c)
and (d) speak about votes '"cast." The
rule contained in paragraph (f) excludes
voting by proxy .

i’ _
In the Madrid, the Hague and the Nice Protecols, the
" reference would be to Article D,

it
The first 18 words of this subparagraph would be replaced
by the words "Any modifications of the regulations" in the
Madrid and the Hague Protocols.
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(Protocol, Article A: Assembly, contd.)

Drafh Mexb

(4)(a) The Assembly shall
meet in ordinary session
upon convocation by the
Director General during the
same period and at the same
place as the General Assem—
bly of the International
Intellectual Property Orgas
nization (hereinafter
referred to as the "Organi-
zation").

(b) The Assembly shall
meet in extraordinary session
upon convocation by the
Director General at the
request of the Executive
Committee or* at the re-
quest of one-fourth of the
Member States of the Union,

(¢) /In Madrid, The Hague
and Nice Protocols only/ The
agenda of each session shall
be -prepared by the Director
General,

(5) The Assembly shall
adopt its own rules of
procedure,

Commentary

Paragraph (4)

Paragraph (4) concerns the convo-
cation of sessions of the Assembly and
related guestions,

Subparagraph {(a) would be identi-
cal in all five Protocols, The ordi-
nary sessions of all five Assemblies
would take place at the same place and
during the same period in order to
facilitate contact where coordination
is necessary and in order to reduce
expenses both for the delegates and
the secretariat. Since the IPO Conven-
tion provides for General Assemblies
once every three years, the five
Assemblies of the five Unions would
also meet every three years,

Subparagraph (b) would be identi-
cal in the five Protocols except that
the Madrid, Hague and Nice Protocols
would not refer to the Executive
Committee since the Madrid, Hague and
Nice Unions would have only Assemblies
and no Executive Committees.

Subparagraph (c) would appear
only in the said three Protocols.
The agenda of the Paris and Berne
Union Assemblies would be prepared
by their respective Executive
Committees rather than by the
Director General.,

Paragraph (5)

This paragraph is self-explanatory.

*
The words "at the request of the Executive Committee or"
would not appear in the Madrid, the Hague and the Nice Protocols.
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PROTOCOL, ARTICLE B: EXECUTIVE COMMITTEE

This Article would appear only in the Paris andé Berne
Protocols since, for the reasons explained in connection with
Article A, the Madrid, the Hague and the Nice Unions would
have no Executive Committees.

Of course, if their memberships increase and the
cstablishment of Executive Committecs appears desirable, they
could provide for establishing them by amending their Adminis-
trative Protocols accordingly.

All the provisions of this Article would be identical in
the Paris and Berne Protocols.

Draft, Text Commentary

Paragraph (1)

(1)} - /Baxis swdiBowne It is customary practice of
Protocols only/ ‘Thc Assembly intergovernmental organizations
shall have an Bxecutive having a certain number of members
Committee. to institute a body of more restric-

ted number to deal with

matters which because of their
urgenecy cannot be considered by the
Assembly of all States, or because
of thelr lesser importance do nNet
need to be considered by such
Assembly.

sueh body is variously ‘ealled
Coverning Beody. Executive Committee,
BExecutive Board. The draft uses

the name "Executive Committee."

Paragraph (2)

(2) /Paris and Berne This paragraph, as well as
Protocols only/ (a) The paragraphs (3) to (5), concerns the
Executive Committee shall composition of the Executive Committee.
consist of Members of the

Union elected by the Assembly The first-sentence of-'-

from among the States Members subparagraph (a), and subparagraph -(b),
of the Union. Furthermore, are self-explanatory. The second

the Member State on whose sentence of subparagraph (a), giving
territory the organization an ex officlo seat to Switzerland; 1s
has Lost Headguartepstsha L, explained in connection with

subject to the provisions of Arvicle "D(7).-

Artiele D(7), have an ex
officio seat.
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(Protocol, Article B;

Draft Text

(b) /Paris and Berne
Protocols only/ The Government
of each State Member of the
Executive Committee shall be
represented by one delegate
who may be assisted by alter-
nate delegates or advisors.

&) /Paris and Berne
Protocols only/ The number
of the States Members of the
Executive Committee shall
correspond to one-fourth of
the number of the States
Members of the Unlion. In
establishing the number of
seats to be filled, remainders
after division by four shall
be disregarded.

(&) Z?aris and Berne
Protocols only/ In electing
the Members of the Executive
Committee, the Assembly shall
have due regard to a
balanced geographical distri-
hution.

Executive Committee, contd.)

Commentary

o T e —

(Paragraph (2), contd.)

Paragraph (3)

This paragraph follows closely
the system already in forcece in the
Paris Union and means that the number
of seats available on each of the two
ixecutive Committees would correspond
to one~fourth (or a little less because
of the possible remainders after
division by four) of the number of the
States Members of the corresponding
(Paris or Berne) Union. (There would
be an extra seat for Switzerland; sece
para. 2{(a)). This would, for the Berne
Union, result in an Executive Committee
which would have one more member than
its Permanent Committee has today, and,
for the Paris Union, in an Executive
Committee of The same size as today.
Under this provision the Committees
would be enlarged should the member-
ship of the Unlons grow. The Executive
Conmittee of the Paris Union has this
feature already, but not so the
Permanent Committee of the Berne Union.

Paragraph (%)

Such a provision is customary
in comparable international instru-
ments. 1Its Justification is self-
evident.
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(Protocol, Article B: Executive Committee, contd.)

Draft Text

(5) /Paris and Berne
Protocols onlf7hﬁach Member
of the Executive Committee
shall serve from the close of
the session of the Assembly
which elected it to the close
of the next ordinary session
of the Assembly. However,
Members may be reelected, bhut
not more than two-thirds of
them. -At each election, and
until the 1limit of two-thirds
may have been attained, the
names of the States Members
of the Executive Committee
shall be called in alphabet-
ical order and the Assembly
shall vote on each separately
whether to reelect it or not.
It shall be decided by 1ot
drawn before each election
whether the names of the
States shall be called on the
basls of the English or the
French alphabetical listing
of their names; furthermore,
the letter of the alphabet
with which the calling for

possible reelection will start

shall be drawn by lot.

Commentary

Paragraph (5)

The first sentence of this
paragraph means that members would
generally serve not less than Three
years.

According to The second sentence,
a limited number of the members could
be reelected. The 1limit is to be
understood as a maximum: no per-
centage of the members would have to
be reelected but, within the stated
limit, some may be reelected. The
limit is two-thirds. - In other words,
every third year the minimum-pro=-- -
portion of new members would have to
be one-third. It 1s to be noted that
any given State may be reelected; not
only once but any number of times.
Thus, States whose presence in the
Committee is considered to be indis-
pensable could serve continuously.

The proposed system is almost
identical with that provided for the
renewal of the present Executive
Committee of the Paris Union. Its
main feature 1is that it provides for
a minimum rotation in the membership
of the Committees in order to avoid
non-application of rules for renewal
(as was generally the case in the
Permanent Committee of tThe Berne
Union) and to afford opportunity for
every country of the Union to serve
on the Fxecutive Committee.

The remainder of the paragraph
deals with the procedure of election.
The decision as to which members
should be reelected and which should
not be reelected would be taken by
voting (the procedure would, of
course, cease 1if the maximum number
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(Protocol, Article B: Executive Committee, cohtd,)

Draft Text

(6) /Paris and Berne
Protocols onlv/ The Ixecutive
Committee shall: ‘

(1) prepare the draft agen-
da of the Assembly;

(1i) submit proposals to the
Assembly respecting the draft
program and triennial budget
of the Union, prepared by the
Director General;

(1ii) establish, within the
limits of the program and the
triennial budget, the

Specific yearly budgets and
programs prepared by the
Director General;

(iv) submit, with appropri-
ate comments, to the Assembly
the periodical reports of the
Director General and the
yearly audit reports on the
aceounts;

(v) in accordance with the
decisions of the Assembly and
having regard to circumstances
arising between two ordinary
sessions of that Assembly,
take all necessary measures to
ensure the execution of the
program of the Union by the
Director General;

(vi) perform such other

Commentary
(Paragraph (5), contd.)

of "re-eligibles" is attained before
the entire list is voted upon). In
actual practice, the Assembly of the
Union would probably set up a nomi-
natlon committee which could agree

on and propose a complete list, and
the Assembly could adopt, by a single
vote, the list as proposed.

Paragraph (6).

This paragraph enumerates the
functions of the Executive Committec.

Etems: (1), (1i) and (iv) dre
functions concerning the preparation
for the work of the Assembly. Items
(iii) and (v) are functions to be
performed by the Committee between
ordinary sessions of the Assembly.
The provisions are of the customary
lzaliayel

functions as are allocated to it.
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(Protocol, Article B: Executive Committee, contd.)

Draft Text ot i Commentary

Paragraph (7)

('7) Zir;Paris and Berne This paragraph means that normal-
Protocols only/ The Executive 1y each Executive Committee will meet
Committee shall meet at least once a year.

ocnce every year upon convo-

cation by the -Director General.

Paragraph (8)

(8) Zin Paris and Berne This paragraph deals with
Protoecoels onlg7 Each State voting and follows a customary pattern.

Member of the Executive
Committee shall have one vote.
Decisions shall be made by a
simple majority of tThe votes
cagt. More than half of the
votes cast by the Members
present shall constitute a
simple majority. Abstentions
shall not be considered as
votes. Each State shall be
allowed to cast only its own
vote.

Paragraph_(9)

(9) /In Paris and Berne This paragraph concerning rules
Protocols. only/ The Executive of procedure ‘is also of the customary
Committee shall adopt its own kind.

rules of procedire.
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PROTOCOL, ARTICLE C: INTERNATIONAL BUREAU

This Article deals with the tasks of the Internationsl

Bureau in connection with

the various Unions,

The provisions proposed are generally based on the pro-
visions presently existing in the Paris and Berne Conventions

and the Madrid, the Hague

and the Nice Agreements, and dealing

with the role of the International Bureau (BIRPI),

The comments accompanying these provisions generally
point out the corresponding provisions in the existing texts
and the main differences between such texts and the present

proposals,

This Article is designated as Article C in the draft
administrative Protocols of the Paris and Berne Unions, and

as Article B in the draft

Administrative Protocols of the Nice,

Madrid and The Hague Unions,

Since the contents of the Article in the first two

Protocols would be rather

different from its contents in the

Nice Protocol and the last two Protocols, they will be discussed

separately,

Dz, Mlssie

Paris and Berne Protocols:

(1) The administrative tasks
with respect to the Union
shall be performed by the
International Bureau.

(2) The International Bureau
shall assemble and publish
information concerning the
protection of iindgg rial pro-
perty/* /copyright/ . Each

*

In the Paris Protocol.
*%

In the Berne Protocol,

Comnmentary

Paris and Berne Protocols

Paragraph (1)

This paragraph constitutes =
general clause; the details follow
in the subsequent paragraphs.

Paragraph (2)

The first sentence is essentially
identical to the first sentence of
Article 13(3) of the Paris Convention,
and the first two sentences of Article
22(1) of the Berne Convention, The
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Protocol, Article C: International Bureau, contd.)

Draft Text

(Paris and Berne Protocols, contd.)

Member State shall promptly
communicate to the Interna-
tional Bureau all new laws

snd official texts concern-
ing the protection fof indus-
trial property, and shall fur-
nish to the International
Bureau all the publications

yf its industrial property
service which the Interna-
tional Bureau may find useful
in its work/¥*. /of copyright/ .

(3) The International Bureau
shall publish a monthly perio-
dical.

(4) The number of free copies
of the monthly periodical and

other publications of the Inter-
national Bureau that each Member

Commentary

(Paris and Berre Protocols, contd,)
(Paragraph (2),contd.)

second sentence is designed to facili-
tate the tasks given to the Interna-
tional Bureau by the first sentence,

by providing that the relevant official
texts must be communicated by the Member
States to the International Bureau,

The Paris (Art.13(3)) and the Berne
(Art.22(1)) Conventions already provide
that the Administrations must place
certain documents at the disposal of
the International Bureau.

Paragraph (3)

Provisions for the publication of
a periodical are already contained in
the existing texts (Paris Convention,
Art.13(3); Berne Convention, Art,22(1)).
No provisions are proposed on the lan-
guages of these periodicals (presently
both English and French in the case of
"Industrial Property," "La Propriété
industrielle," and in the case of "Copy-
right," "Le Droit d'Auteur"), The
matter would be decided by the General
Assembly .

Paragraph (4)

This paragraph is based on Article
13(4) of the Paris Convention but
leaves the details for decision by
the Assembly .

State shall be entitled to receive

shall be proportionate to the

number of units in the class to
which the State belongs accord-
ing to Article D(4) and shall be
fixed by the Assembly.

.’:_

In the Paris Protocol,
A

In the Berne Protocol,



(Protocol, Article C:

Draft Text

(Paris and Berne Protocols,

(5) The International Bureau
shall, on request, furnish in-
formation to the individual
Member States on matters con-
cerning the protection of
Llndustrlal property/* /copy~
Tieht /o

(6) The International Bureau
shall conduct studies, and
shall provide services,

of Llndustrlal property/
Lcopyrlgh_/

(7) The International Bureau
shall, in accordance with the
directions of the Assembly,
make the preparations for the
periodical conferences of
revision of the Convention.
It shall take part in the
discussions at these confer-
ences, but without the rlght
to vote.

(8)

The International Bureau

shall carry out any other tasks

assigned to it by this Conven—
tion,

contd,)

design~
ed to facilitate the protecflon

AA/TIIT/4
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International Bureau, contd.)

Commentary

(Paris and BerneProtocols, contd.

Paragraph (5)

This provision is, in essence,
similar to the first sentence of Arti-
cle 13(5) of the Paris Convention and
Article 22(2) of the Berne Convention,

Paragraph (6)

The basic idea contained in this
provision comes from Artlcle 13(% ) of
the Paris Convention. ("It /the Inter-
national Burequ7 undertakes studies of
general utility concerning the Union.
and Article 22(1) of the Berne Conven—
tion ("It /The International Bureau/
shall undertake the study of guestions
of gemeral interest to the Union¥...").

Paracraph (7)

This paragraph deals with the role
.0f the International Bureau in the pre-
paration for revision conferences and
in the Conference., The corresponding
provisions are now in Article 14(3) and
(4) of the Paris Convention and the last
two sentences of Article 24(2) of the
Berne Convention. At present the role
of the International Bureau is limited
to assisting.

Paragraph (8)

This provision is self-explana-
tory.

* In the Paris Protocol-.
*%
In the Berne Protocol,
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Draft Text

Nice Protocol:

(1) The administrative tasks
with respect to the Union
shall be performed by the
International Bureau.

(2) The International Bureau
shall, in accordance with the
directions of the Assembly,
make preparations for the
periodical conferences of revi-
sion of the Agreement to
~which the present Protocol is
annexed, It shall take part
in the discussions of these
conferences, but without the
right to vote.

(3) The International Bureau
shall make preparations for
the meetings of the Committee
of Experts provided in Article
3 of the Agreement to which

the present Protocol is annexed.

It shall take part in the dis-
cussions of this Committee,
but without the right to vote,

International Bureau, contd.)

Commentary

Nice Protocol

Paragraph (1)

This paragraph constitutes a
general clause; The details
follow in the subsequent para- 1
graphs, '

Paragraph (2)

This paragraph deals with the
role of the International Bureau
in the preparation of, and at, Revi-
sion Conferences. The correspond-
ing provisions are now in Article
8(3) and (4) of the Nice Agreement
of 1957. However, as already’
indicated, the role of the Inter-
national Bureau in the preparation
for Revision Conferences would no
longer consist of assisting the

. host country but of working under .

the direction of the Assembly of
the Union,

Paragraph (3)

The first sentence of this
paragraph means that preparations
will be made by the International
Bureau for the work of the meetings
of the Committee of Experts 'charged
with deciding all modifications and
additions to be made in the inter-—
natilonal clagsitication,'s Ihe
second sentence parallels the last
sentence of Article 3(1) of the
Nice Agreement providing that "the
International Bureau shall be repre-
sented on the Committee,"



(Protocol, Article C:

Dratftt Text

Madrid and The Hague Protocols:

(1) The international regis-

tration and related duties, as
well as all the other adminis-
trative tasks with respect to

the Union, shall be performed

by the International Bureau,

(2) The International Bureau
shall, in accordance with the
directions of the Assembly,
make preparations for the
periodical conferences of .
revision of the Agreement

to which the present Protocol
is annexed, It shall take
part in the discussions of
these conferences, but with-
out the right to vote,

AA/TIIT/4
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International Bureau, contd.)

Commentary

Madrid and The Hague Protocols

Paragraph (1)

Since the main activity under
the Madrid and The Hague Agreements
consists of maintaining the inter-
national registration services for
trademarks and industrial designs,
respectively, this paragraph emphs-
sizes the task of registration.

Paragraph (2)

This paragraph would give a
similar role to the International
Bureau in connection with the rewvi-~
sions of the Agreements of the Madrid
end The Hague Unions as it would
have in connection with the revi-
sion of the Paris Convention (see
Art,C(7) of the draft Protocol to
be annexed to the Paris Convention.) -
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PROTOCOL, ARTICIE D: TFINANCES

This Article deals with finances. BSubject to the few
exceptions indicated below, the Article would be identical in
each of the five proposed Administrative Protocols. However,
it would be designated as "Article D" in the Paris and Berne
Protocols, and as "Article C" in the Madrid, *%he Hague and
the Nice Protocols.

The Article would leave intact the mode of contributions
in the Paris, Berne and Nice Unions, characterized by the
class—and~unit system and by the free choice of class by each
Member State., This system is very different from that pre-
vailing in most other comparable organizations, where the
contribution of each State is expressed in terms of a percentage,
imposed by the will of the majority of the Member States. But
since the class-and-unit system, based on the free choice of
the class, continues to work in a satisfactory way, there seems
to be no reason %o depart from it,

In other respects, the proposals contain some. innovations,
They are pointed out and explained where they occur,

Dhiezi i, s : Commentary

Paragraph (1)

(1)(a) There shall be a Subparagraph (a) provides that
budget of the Union., the Union will have a budget, that
is, a budget of its own, separate and
distinet from the budgets of the other
Unions and the Conference budget of
the proposed new Organization.

(b) The budget of the Subparagraph (b) requires that
Union shall include the the budgeted expenses of the Union
proper expenses of the Union be divided into three main headings:
itself, its contribution to (i) proper expenses of the Union
the Conference budget, and (for example, the expenses of @ meet=
its share in the common ing dealing with matters exclusively

expenses of the Organization. relating to the Union), (ii) contri-
butions to the Conference budget (as
will be seen later, Union members.
contribute towards the Conference
budget of the IPO only indirectly,
namely through earmarking a portion
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(Protocol, Article D: Finances, contd.)

Draft Text

(2) The budget of the
Union shall be established
with due regard  to the re-
gquirements of coordination
among the various Unions
administered by the Organiw
zation,

(3) The budget of the
Union shall be financed
from the following sources:

(i) /In Paris, Berne and Nice

e

Commentary

(Paragraph (1), contd.)

of the Union budget for purposes of
the Conference), and, (iii) share in
the common expenses of the Interna-
tional Bureau (for example, the salary
of the Director General or the main-
tenance costs of the Headquarters
Building). The first and the last
divisions exist today in the budgets.
The second one would, of course, be a
new division as at the. present time
there is no IPO Conference.

Paragraph (2)

As this paragraph indicates, the
administration of various Unions by
the same International Bureau makes
o certain coordination indispensable,
For example, no Union should budget
less than its fair share in such
common expense as the cost of main-
tenance of the Headquarters Building
used for its own purposes and for
those of the other Unions.

Paragraph (3)

This paragraph enumerates the
sources of income of the Union.

Item (i) would appear only in

Eromoeolls only/

of the Member States;

(ii) fees charged for servi-
ces performed by the Interna-

tional Bureau;

contributions the Administrative Protocols of the

Paris, Berne and Nice Unions since
States do not pay contributions in
the Madrid and The Hague Unions.

Consequently, in the Madrid and
Hague Protocols, items (ii) to (v)
would bear the numbers (i) to (iv).
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(Protocol, Article D: Finances, contd.)

Draft Text Commentary

(Paragraph (3), contd.)

(iii) sale of, or royalties Item (i) in these Protocols
on, the publications of the ~~that is, "fees charged for servi-
International Bureau; : ces performed by the International
Bureau"--relates primarily to the
(iv) gifts, bequests and fees charged for the international
subventions; registration of trademarks and

industrial designs.
(v) rents, interests, and
other similar miscellaneous The remaining items are self-
income, ‘ explanatory.

-Paragraph (4) in the Paris and
Berne Protocols

This paragraph would be included
only in the Paris and Berne Protocols.
As will be noted later, however, the
game provisions apply in effect also
to ‘the Nice Union., - The paragraph
deals with contributions. of Member
States. As there are no such contri-
‘butions in the Madrid and The Hague
Agreements, the provision would not be
included in the Madrid and The Hague
Protocols. '

(4)/Par. 4 of Paris and ' _ Subparagraph (a) continues the
Berne Protocols only - class—and-unit system presently
see below for others/ applied in the Paris, Berne and Nice
(a) For the purpose of Unions (cf.art,13(8) of the Paris
establishing its contribu- Convention, Art.22(2) of the Berne
tions towards the budget Convention, Art.5(1) of the Nice Agree~
referred to in the preceding ment), subject to the only difference
paragraph, each Member State that an additional, VIIth, class would
shall belong to a class, and be added, with a share in the contribu~
shall pay its annual contri- tions which is one-third of the share
butions on the basis of a of ‘the lowest existing class., The
fixed number of units as addition was made by the 1965 Committee
follows: _ in order to take into account the fact

that the relative contributive power
of the richest and the least rich
States is not adequately represented
by the present six classes in which
the highest contribution is only

8 1/3 times larger that the lowest
contribution. If the proposed seventh

(lags @ w2 .25
iyl L & 20)
(@it vsis) IEIREG Al
Ehlzyee iy 5 alg
Gl 8 5
Class VI : 5
Class VII: 1L
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(Protocol, Article D:

Draft Text

(b) /Paris and Berne Protocols
only/ Unless it has already
done so, each State shall indi-

cate, concurrently with deposit-

ing its instrument of ratifica-
Gion ‘or accession, the eclass to
which it wishes to belong, Any
State may change class. If the
change is to a lower class, the
otate must announce it to an
ordinary session of the Assem-
bly. 4Any such change shall
take effect at the beginning
of the calendar year following
the session.

(c) /Paris and Berne Protocols
only/ The contribution of each
State shall be an amount in
the same proportion to the
total sum to be contributed

to the budget of the Union

by all lMember States as the
number -of its units is to the
total of the units of all
contributing States,

(d) /Paris and Berne Protocols
only/ The contributions of the
Member States shall become due
on the first of January. of
each year,

.din time is

Finances, contd.,)

Commentary

(Paragraph (4) in the Paris .
and Berne Protocols, .ctntd,)

class is accepted, the highest contri-
butions will be 25 times. larger than
the lowest contributions.

Subparagraph (b) maintains the
complete freedom of each country to
choose the class which it wishes and
later to modify its choice (ef.Art,
13(9) of the Paris Convention and
Art,23(4) of the Berne Convention;
the former is incorporated by refer-
ence into Art,5(1) of the Nice Agree~
ment), The last sentence provides
in effect that any change in class
will be applicable only from the

.. beginning of the next budgetary

period following the announcement

of the change, This is so because
immediate effect would disturb budge-
tary provisions.

Subparagraph (c¢) is differently
worded from, but would obtain the
same result as, the last two senten-
ces of Article 13(8) of the Paris
Convention, Article 23(3) of the
Berne Convention, and Article 5(1)
of the Nice - Agreement.

Subparagraph (d) would intro-
duce an important change in the
present system. In the present sys-
tem, Member States pay their contri-
butions approximately 6 months after
the close of the financial year., It
is now proposed that they pay their
contributions on the first day of
the budgetary year. The difference
some 18 months and would
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(Protocol, Article D: Finances, contd.)

Draft Text

(e) /Paris and Berne Protocols
only/ A Member State which is
in arrears in the payment of
its financial contributions
shall have no vote in any organ
of the Union, if the amount of
its arrears equals or exceeds
the amount of the contributions
due from it for the preceding
two full years.

Commentary

(Paragraph (4) in the Paris
and Berne Protocols, contd,)

mean that in the year of the tran-
sition from the old to the new sys-
tem States would be required to pay
not only the contributions for the
preceding year but also for the

then current year. In other wordss
in that particular year, as an excep-
tion, they would be required to pay
contributions relating to two years.

The present system is possible
only because of loans to BIRPI by
the Swiss Government to cover any
cash need, Such need is constant
because inherent in a system in
which States are required to pay - -
only 6 to 18 months after the ex--
penses were incurred by BIRPI,

It is now proposed to do away
with this system and adopt the system
of concurrent payment. The proposed
system would seem to be in conformity
with the situation in all other
intergoverimental organizations.

It would, normally, liberate Switzer-
land from the obligation of granting
loans, obligation partly assumed
because of Switzerland's role as
Supervisory Authority-- a role

which would be discontinued.

Subparagraph (e) would suspend
the right of vote of any State in
arrears of contributions for two

years or more. Naturally, once the
arrears are paid, the right of vote
would automatically revive, Similar
provisions may be found in the
charters of many other organiza-
tions. No similar provision exists
in the present system in which the
Swiss Government advances to BIRPI ---
the overdue contributions of other
countries, The proposed sanction




(Protocol, Article D:

Draftl Next

(4)(a) /Nice Protocol only/ .
For the purpose of establishing
its contributions towards the
budget referred to in the pre-
ceding paragraph, each Member
State shall belong to the same
class to which it belongs in
the International (Paris)

Union for the Protection of
Industrial Property, and shall
pay its contributions as pro-
vided in the Protocol annexed
to the Convention of that Union.

(b) /Nice Protocol only/
The consequences of non-payment
shall be the same as those pro-
vided in the said Protocol.

(4) /ladrid and The Hague Pro~
tocols only/ The amount of the
fees charged for international

AA/TITIT/4
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Finances, contd.)

Commentary

(Paragraph (4) in the Paris
and Berne Protocols, contd.)

for failure to pay has presumably
been proposed by the Committee of
1965 because it realized that there
must be some incentive for prompt
payment in a situation in which non-

‘payment could place the International

Bureau in a precarious position.

Paragraph (4) in the Nice Protocol

This paragraph deals with the
question of contributions to the
budget of the Nice Union.

The Nice Agreement of 1957
regulates this question by incorpo-~
rating, by reference, the analogous
provisions of the Paris Convention
(Article 13(8),(9),(10)) into the
Nice Agreement (see Article 5(1) of
the Nice Agreement),

Paragraph (4) proposed for the
Nice Protocol would do exactly the
same but, of course, what would be
incorporated are the analogous pro-
visions of the Administrative Pro-
tocol of the Paris Union rather than
Article 13(8),(9), and (10), of the
Paris Convention, : AR

Paragraph (4) in the Madrid
and The Hague Protocols

Since the Madrid and Hague
Unions are mainly supported by
international registration fees
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(Protocol, Article D: Finances, contd.)

Draft Text

registration / (including the
basic fee, the supplementary
fee, the complementary fee)
and its renewal./* shall be
proposed by the Director
General and shall be fixed
by the Assembly of the Union.
The fees shall be fixed at a
level so that the revenues

of the Union from fees and
other sources shall be at
least sufficient to cover

the expenses of the Interna-
tional Bureau for maintenance
of such service.

(5) The amount of the fees
charged for Jother/**servi-
ces rendered by the Interna-
tional Bureau shall be esta-
blished, and reported to the
Assembly, by the Director
General.

¥ The words in brackets would

Commentary

(Paragraph (L4) in the Madrig
and The Hazue Protocols, contd.)

(non-existent in the other Unions )
rather than contributions by States
(not provided for in the Madrid and
The Hague Unions), paragraph (4)

in the Madrid and The Hazue
Protocols deals with these fees

and not with contributions.

The fecsianSfoncala bR thoN e
these Protocols will enter into
effect will continue until they are
modified. Modifications would be
proposed by the Director General
and would be adopted by the compe-
tent Assembly, by a two-thirds
vote (see Madrid Protocol, Art.A

(2)(1ii) and (3)(d); The Hague

Protocol, Art.A(2)(iii) and
(30i(a) ).

The second sentence expresses

the principle according to which

the Madrid and The Hague Unions
should be self-supporting.

Paragraph (5)

This paragraph deals with the
fees to be charged for services
rendered by the International
Bureau other than the interna-
tional registration of trademarks
and industrial desizgns.

As these miscellaneous fees
are less important than the
registration fees,the former would
normally be fixed not by the
Assembly concerned but by the Direc-
tor General. The possibility for
subsequent control, criticism, and
instruction for change, by the

appear only in the Madrid Protocol.
** The word "other" would appear only
in the Madrid and The Hazue Protocols.
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(Protocol, Article D: Finances, contd.)

Draftt Text

(8) The auditing of the
accounts shall be effected

by one or more Member States
or by external auditors, as
provided in the financial
regulations, They shall be
designated, with their agree-
ment, by the Assembly.,

Commentary

Paragraph (8)

At the present time, it is
the Swiss Government which, in
conformity with the provisions of
the Paris and Berne Conventions,
(Articles 13(10) and 23(5), respec-—
tively) controls ("supervises,"
"draws up") the accounts of BIRPI.
In the course of the meeting of
the Working Group, the Swiss ex-
perts declared that it would be
hardly justifiable to ask the Swiss
Government to continue to assume
this task in the new system in
which the supervision of the Orga-
nization would no longer devolve
upon the Swiss Government. Never-
theless, Switzerland would be pre-
pared to continue to audit the
accounts until the second ordinary
session of the General Assembly
of the new Organization, i.e.,
during a period of approximately
three years from the entry into
force of the Convention.

Thereafter, the financial
control would be exercised by the
Government of one or other of the
lMember States, or by external
auditors (professional accountant
firms)., The designation would,
of course, be made in agreement
with the State or States designated,
or the professional accountant firm
engaged, for this purpose. The
details would be regulated by the
financial Tegulations.
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PROTOCOL, ARTICLE E: AMENDMENTS TO THE ADMINISTRATIVE PROTOCOL

Subjeect to one exception noted in connection with paragraph
(3), this Article would appear in identical form in each of the
five proposed Administrative Protocols.

The Article relates o bhe preocedure for amending che preo=
visions of the Administrative Protocol. It does not deal with the
matter of amending the substantive and final provisions of the
Conventions and Agreements. That matter is regulated by other
provisions (Article 14 of the Paris Convention; Article 24 of the
Berne Convention; Article 8 of the Nice Agreement). The unanimity
rule for such revisions, contained in the Berne Convention (Art.24
(%)), would be maintained.

As previously indicated, one of the main reasons for formu-
lating an "Administrative Protocol" to contain the administrative
and Tinancial provisions is to make it clear that amendment of
those provisions is governed by different rules--appropriate for
such provisions--than the rules governing amendment of the other
provislons of the Conventions or Agreements.

The rules which apply are different not only as regards the
matter of unanimity or majority but also with respect to the body
which adopts the amendments prior to their submission to contracting
parties for acceptance and with respect to the entry into force of
the amendments.

The body which considers and adopts amendments of provisions
of the Administrative Protocol is the Assembly of the Union. The
body which takes such action with respect to the substantive pro-
visions is a diplomatic conference held for the special purpose of
negotiating and adopting revisions.

The provisions for entry into force of amendments of the
Administrative Protocol are contained in the Administrative Protocol
itself and would apply to every amendment of fhe Protocol. In the
case of amendments of the substantive provisions there are no entry
into force provisions which have general application. In each such
case the entry intc force provisions are formulated by the diplomatic
conference of revision, in connection with its consideration of such
amendments.

This Article would be designated as "Article E" in the Paris
and Berne Protocols and as "Article D" in the Madrid, The Hague
and Nice Protocols.
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(Protocol, Article E: Amendments

o the Administrative Protocol, contd. )

Text

Draft

(1) Proposals for the amendment
of this Protocol shall be commu-
nicated by the Director CGeneral
to the Member States of the
Union at least six months in
advance of their consideration
by the Assembly.

(2)(a) Amendments to this Proto-
col shall be adopted by the As-
sembly. Adoption shall require
three-fourths of the votes cast,
provided, however, that any amend-
ment of Article A shall require
the unanimity of the votes cast.

(b) Abstentions shall not be
counted as votes.
(c) Each State shall cast

only its own vote.

(3) Amendments to this Protocol
shall enter into force when
written notifications of accept-
ance have been received by the
Director CGeneral from three-
fourths of the Member States of
the Union. Amendments to the
Protocol fthus accepted shall bind
all the Member States of the
Union, /except that any amendment
increasing the financial obliga-
tions of Member States shall bind
a State not included in the three-
fourths upon acceptance by it./*

* The words in brackets would
be dm the Baris. Berne and
Nice Protocols only.

Commentary

Paragraph (1)

s
essence

paragraph provides ir
that Member States mu:t
receive at least six months'
advance notice if a proposal for
amending the Administrative
Protocol is to be considered by
the Assembly.

Paragraph (2)

This paragraph deals with the o
majorities required for the adop-
tion, by the Assembly. of amend-
ments to the Administrative
Protocol. It does not concern
the matter of the majorities re-
guired for the entry into force
of amendments. The latter questior
is governed by paragraph (3).

The paragraph distinguishes he-
tween amendment of Article A, deal-
ing with the Assembly, and the
amendment of other Articles of the
Protocol. Amendment of Artiele A
would require unanimity; amendment
of other provisions would requirc
three-fourths of the votes cast.

Paragraph (3)

This paragraph provides, in
effect, that amendments will enter
info force when three-fourths of
the Member States have notified
their acceptance. The amendments
will fhereupon bind not only those
States but the remaining one-fourth
as well. There i1s one exception
this rule--but only in the Paris,
Berne and Nice Protocols--namely
that if the amendmert increases
financial obligations of Member
States, then it will bind any gi-
ven State only upon express accept-
ance by it. This exception does
not appear in the Madrid and the
Hague Protocols since in the Madrid
and the Hague Unions the Member
States have no financial obliga-

tions. a N
/ End 7
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