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HHPOEKT TEXHUYECKOI'O UCCIIENOBAHMA OTHOCHUTEJIBHO TPEBOBAHMUI 1O
PACKPBITHUIO NHOOPMAILIMH, OTHOCAILIENCA K TEHETUYECKUM PECYPCAM
U TPAIUITMOHHBIM 3HAHMAM

Lokymenm noocomoénen Cekpemapuamom

1. HpOGKT TCXHHUYCCKOI'O UCCIICAOBAHUA, HpHBGI[CHHBIfI B TAHHOM HOKYMCHTC, KaCacTCAa
TpeOoBaHUM, COAEpKAIIMXCS B CUCTEMaX IMAaTEHTHOTO 3aKOHOJATENbCTBA, KOTOPHIE
IMOCBAIICHBI PACKPBITHUIO HH(bOpMaHI/IH OTHOCHUTCIIbBHO I'CHCTHYCCKUX PECCYPCOB U
TpaAUITMOHHBIX 3HaHU (T3), UMEIOIMMUX OTHOIIIEHHE K 3alIaTEHTOBAaHHBIM H300peTeHusM. B
nokymente WO/GA/30/7 npemmaraercs, 9To0bI TaHHBIA MaTepHras OblT ObI TIepeaaH B
KaueCTBE TEXHUYECKOIO CIIPaBOYHOro qokyMeHTa B Cekperapuar KoHBeHIuu mo
OMOJIOTHYECKOMY Pa3HO00pasnio, Kak 3TO ObLJIO PEKOMEHI0BaHO MeXXTpaBUTEIHCTBEHHBIM
Komuterom 1o HHTEIIEKTyallbHOW COOCTBEHHOCTH M TeHETUYECKUM pecypcam,
TPaAUITMOHHBIM 3HAHUSM U (DOTBKIIOPY Ha €ro IsATo# ceccuu (cM. JokymeHTh BOUC
WIPO/GRTKF/IC/5/12 and WIPO/GRTKEF/IC/5/15).

2. TlonHble JaHHBIE O MOATOTOBKE JAHHOTO MCCIEI0BAHNUS IIPUBEACHBI B JOKYMEHTaX
BOUC WIPO/GRTKEF/IC/5/10 u WIPO/GRTKEF/IC/4/12. Onu ocHOBaHBI Ha OTBETAX,
NOJYYEHHBIX OT TOCYIapCTB-4ICHOB Ha aHKeTy, coaeprkanrytocss WIPO/GRTKF/IC/Q.3.
CBoA OJTHBIX OTBETOB HA YKAa3aHHYIO aHKETY MOKET OBbITh ITPEOCTaBIIEH 110 IpOckhOe,
aapecoBaHHoi B Cekperapuar, 1 umeercs Ha caiite BOUC B MHTepHeT.

[[Ipunoxenue cnenyer|
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[. BBEAEHUE
1.  JlaHHBIN MPOEKT MCCIICIOBAHUS KAacaeTCsl TPEOOBaHMM MO PACKPHITHIO HH(OPMAIINH,

COJIepIKaIINXCs B TATEHTHOM 3aKOHO/ATEIhCTBE, KOTOPhIE UMEIOT OTHOIIICHHE K
reHetudeckuM pecypcam (I'P) u tpagunmonssiv 3HanusM (T3), CIIONB30BaHHBIM B
n300peTeHusIX, Ha KOTOPBIE UCIIPALIMBAETCS MTATEHTHAsE OXpaHa.

2. JlaHHBII IPOEKT UCCIen0BaHUs OCHOBaH Ha pabote BOMC, kacatorelicsi B3auMOCBS3H
MHTeIIeKTyanpHoi cobetBenHocTr (MIC) m 'P/T3,! Bkmouas nesrensHOCTh Paboueit
IPYIIIBI 10 GUOTEXHONOTUHM 2, MaTepuanbl copemanus BOUC 10 MHTeNIeKTyalbHOM
cobctBenHoctH (ampens 2000), 1 pe3yabTaThl MOCIEAYIOMIEeH padoTh
MexmpaBurenbcTBeHHOro komurera BOUC no nHTemekTyaabHoi COOCTBEHHOCTH U
TEHETUYECKUM pecypcaM, TPaAUIIHOHHBIM 3HaHUM U (onbkiopy ( “MIIK”), koTopsrii ObuT
yupexaer B 2000 r. I'enepanbHoii Accambneeit BOUC.

s mpoctoTel oTchuloK abOpeBuatypa ‘I'P/T3’ B maHHOM mpoekTe OyAeT UCTIOIB30BaTHCS B
ob1eM Buie: MO0 K TCHETHUECKHUM pecypcaM, OO0 TpaauITMOHHBIM 3HAHHUSM, JTHO0 K
COYETaHUIO FeHETUUECKUX PECYPCOB U CBSI3aHHBIX C HUMU TPAAULIMOHHBIX 3HAHHUH.

2 Cwum. Toxkymear BOUC WIPO/BIOT/WG/99/1 «Bonpocwt, npednazaemvie 05 8KOHUEHUs 8
Ipoepammy BOUC no buomexnonozuuy, moaroTosieHHsli a1-pom. baperro ne Kactpo, r-
Hom Kymmanom, a-pom 3anexa u npod. Lltpayccom (maparpad 46).
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3.  HemocpencTBEeHHBIM TOJYKOM JJIsl IPOBEIEHUS JaHHOIO MCCIEI0BaHUs ObLIO
npurnamenue, nomrydyennoe BOMC ot Kongepenuu crpan-yyactaun (KCY) Konseniuu
o ouonornyeckomy pazHooopaszuto (KbP):

“NONrOTOBUTH TEXHUYECKOE UCCIIEIOBAHUE U MIPEJICTABUTH €r0 BHIBOBI Ha
Kondepennuro crpan-y4acTHHII Ha €€ CEIbMYIO CECCUIO OTHOCUTEIHHO METO/IOB,
HCIIOJIB3YEMBIX B CBSI3U € 00s13aTenbcTBaMH 1o goroBopam BOUC, Tpebyronumu
PacKpBITHS COOTBETCTBYIOIIEH MH(OPMAIK B paMKaxX IMaTEHTHBIX 3asBOK, B YACTHOCTH
OTHOCHUTEJIBHO:

(2) TeHEeTHYEeCKHX pPEeCypCcoB, HCIIONb30BAaHHBIX IIPHU CO3JAHUH 3asBICHHBIX
nu300peTeHnii;

(b) CtpaHbl IPOUCXOXKACHUSI TEHETUYECKUX PECYPCOB, UCIIOIB30BAaHHBIX B
3asBJICHHBIX N300PETEHUSIX;

(c) Cps3aHHBIX ¢ HUMH (2CCOITMUPOBAHHBIX ) TPAIUIIMOHHBIX 3HAHUH,
WHHOBAIIUU N CHOCOGBI, HUCITOJIBb30BAHHBIC B 3ai4BJIACMbBIX I/I306peTeHI/I$IX;

(d) MHcrounmka acCOUMUPOBAHHBIX TPAJAUIUOHHBIX 3HAHUH, WHHOBAIMHA H
cIoco0O0B; a TaKXKe,

(e) JlokazaTenbCTB paHee MOTYUYSHHOTO coryiacus.”

Ha cBoeif Tpetneii ceccun B mone 2002, MIIK npuHSI peleHne, 9To yKa3aHHOe
HCCJICIOBAHKE JTOJKHO OBITH IPOBEJICHO U JIOTOBOPUIICS O TpaduKe MPOBEICHUS 1
paccMOTpEHMS Pe3yIbTaTOB JAaHHOTO NpoeKTa. bplta pazociiana aHKeTa, UMENas UebIo
noJydeHue HHPOPMAITUHU B YACTH HAIIMOHAIBHBIX 3aKOHOJATEIHCTB U MPAKTUYECKOTO OMBITA
ux npumeHeHus: (cm. mokymeHT WIPO/GRTKEF/IC/Q.3, mpuBeneHHbII B Ka4yecTBE
[Ipunoxenus 1I). [lepBoHayanbHBIN OTYET O XOJ€ MOATOTOBKU JAHHOTO HCCIIEIOBAHUS U
0030p OTBETOB, TIOJYUCHHBIX HAa aHKETY, OblT onyoOsrKkoBaH B HOsiOpe 2002 roma (HOKyMeHT
WIPO/GRTKF/IC/4/11) u paccmorper MITK na ero uerseproit ceccun.* MIIK cormacuics,
YTO MOCJIEAYIONMINE OTBETHI IOJDKHBI OBITH MpecTaBieHbl K 14 mapta 2003 roga (cMm.
nokyment WIPO/GRTKEF/IC/4/15, naparpadst 174 and 175(x)). K 30 anpens 2003 roga
OTBETHI OBUTH MOJTy4YeHBI OT ApreHTHHbI, ABcTpanuu, bypynau, Kananer, Kuras, Yermckoi
Pecniyonuku, lanuu, Ouansaaun, Opannuu, I'epmannn, Bearpun, Utamuu, Kenuw,
Manasu, Mekcuku, HoBoit 3enanauu, Hurepun, @ununmnun, [lopryranuu, Pecriybnuku
Kopes, Peciybnuku Mongoa, Pymsinuu, Poccuiickoit @enepannu, Ucnanuu, [lBennn,
[IBeriapun, Ypyrsas, Coenunennbix [lItaroB Amepuku, BeetHama, EBponieiickoi
Komuccun n EBponeiickoro narentHoro Benomcrsa. Ilocne 3aBepiienus quckyccuii Ha
YETBEPTOM cecCuu B OCHOBY JJAaHHOTO MPOEKTa UCCiIeI0BaHUI ObLT MOJI0KEH, 10
BO3MO>KHOCTH, YKa3aHHbBIE OTBETBHI.

3 Hoxyment WIPO/GRTKEF/IC/3/17, maparpadsr 79-81.
4 Hoxyment WIPO/GRTKEF/IC4/15, naparpadsr 169-174.
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II. OBLLMH [TOAXO/

4.  JlaHHBIN IPOEKT UCCIICIOBAHUS KacaeTcs IBYX OOIMX objacTel mpaBa U MpaBoOBOIO
peryJlupOBaHus:

- peryJMpoBaHUE JOCTYIA K TEHETUUECKUM pecypcaM U CBA3aHHBIMU ¢ HUMU T3, ux
MCIIOJIb30BaHUE U paclpeieieHHe BbIro/1 (J0X0I0B) OT HUX; a TaKKe

- IIPaBOBBLIE HOPMBI, PEryJIHUPYIOLINE BbIAAYy IATCHTHBIX IIPaB HA COOTBETCTBYIOLINE
HU300peTCHMUS.

5. JlaHHBIW MPOEKT UCCIEAOBAHUS pACCMAaTPUBAET B3aUMOCBS3b, a TAK)KE MOTEHI[UATBLHO
HOBbIE (DOPMBI B3aMMOICHCTBHS MEXKTY YKAa3aHHBIMU JIByMsI CHCTEMaMHU PETYIHPOBaHUSI.
[TpaBoBBIM HOpMaM U aIMUHUCTPATUBHBIM MEXaHU3MaM, IPUMEHSEMBIM B 3TUX 00JIaCTsIX,
MPUCYIIU KaK HAIIMOHAJIBHBIC, TaK U MC)KAYHAPOAHBIC KOMIIOHCHTBI (BKJIIO‘IEUI OTACJIIBHBIC
peruoHanbHbIE COTJIAICHHS U MPOYNE MHCTPYMEHTHI). B cyliHOCTH, MMEHHO HallMOHAJIbHbIE
3aKOHOJIATENLCTBA ONPEEIAIOT YCIOBHUS JOCTYNA K TeHETUYECKUM pecypcam’ 1
TpPaJWLMOHHBIM 3HAHUSM, 1 IMEHHO HAallUOHAJIbHbIE 3aKOHOIAaTEeNIbCTBAa 00ECIEUNBAIOT
IMMPU3HAHUC, BbIAAYYy U IMMOAACPIKAHUC B CUJIC TATCHTHBIX npaB6 (OT,Z[@.HBHBIG CHUCTEMBI
o0ecreuynBaroT TAK)Ke BbIAAYy PETHOHAIBHBIX MATEHTOB € UX JAIbHEUIINM PAaBOBBIM
JEHCTBUEM COTIJIACHO HAllMOHAIBHOMY 3aKOHOJIaTEIbCTBY). MexIyHapOJHOE MPaBO,
Hale/ee cBoe 0co00oe BBIpaKEHUE B PsiJie KIIOYEBBIX JOIOBOPAX, YCTAaHABIMBAET 00IIHE
IMPUHIUITBI I[eﬁCTBHH HaIlMOHAJIBHBIX 3aKOHOAAaTCJIbCTB U O6CCHC‘II/IBa€T TaKXKE UXx
aIMUHHUCTPATUBHYIO MOJJIEPKKY.

6.  IlosTomy manusbii [IpoekT nccnenoBaHus HAIPaBIEH HA YIIOMSHYThIE BOIPOCHI, UCXOMS
U3 IBYX YPOBHEW — OOIIUX MPUHITUIOB U aJ]MUHUCTPATUBHBIX CHCTEM PETYIUPOBAHUS,
CO3JJaHHBIX Ha MEKIYHAPOIHOM YPOBHE, U IPUMEHEHUS 3TUX IIPUHLUIIOB Yepe3 IeUCTBUE
OTJIE/IbHBIX HALIMOHAJIBHBIX 3aKOHOB. OJIHAKO UMEETCS TAK)KE JONOJHUTENbHBIN
MEXIYHAPOJHBIN aCIEKT, KOTOPBIM paccCMaTpUBAETCA B JAHHOM ITPOEKTE — HACKOJIBKO
BO3MOYKEH y4eT HallMOHAJIbHOM IPAaBOBOW CHUCTEMOMN OJHOMU CTpPaHbl JEHCTBUS U IIPABOBBIX
MOCJIC/ICTBHI pa3JIMUHBIX 00JIacTel MpaBa B Ipyroit ctpane. B yacTHOCTH, B IPOEKTE
paccMaTpuBaeTcsi BO3MOKHOCTb CYIIECTBOBAHUS 3aBUCUMOCTH MEXKIY BblAaueil Uin
JICHCTBUEM MMATEHTA B paMKaxX OJHOM IOPUCAMKINN U TPABOBBIMU HOPMAMH JIPYrOil CTPaHbl, B
KOTOPBIX YCTAHABJIMBAIOTCS YCIOBMSI IOCTyIa K F€HETUYECKUM pecypcam u T3.

7. Ilogxon, MIPUHATHIM B JAHHOM IIPOEKTE, IPEIyCMaTPUBAET PACCMOTPEHUE B CAMOM
Hauasle Pa3Iu4HbIX B3aUMOCBA3EH, CYIIECTBYIOIUX MEX/y 3allaTeHTOBAHHBIM H300pETEHUEM
U COOTBETCTBYIOIIMM I'€HETUYECKUM PECYPCOM WIN TPAAULMOHHBIM 3HAHUEM, BKIIIOYAs
PacCMOTPEHHE BBITEKAIOIIUX U3 OTOT0 MOCIEICTBUN B PAMKaX MaTEHTHOTO
3aKOHOJATENbCTBA. 3aTEM B IIPOEKTE pACCMATPUBAIOTCSI BHITEKAOIINE TIOCIIEACTBUS U3
KaX/10M TaKOM B3aMMOCBSI3U B CBETE OOIIMX MEXIYHAPOAHBIX HOPM Ul NaTEHTHON OXpaHHl,
a TaK)Ke CIELUAJIbHBIX JOTOBOPOB.

B wyacTHOCTH, 3TO COOTBETCTBYET MPHUHIIMIIAM “CYBEpEHHOT0 MpaBa rocy1apcTBa 1o
OTHOIIEHHUIO K MPUPOTHBIM pecypcaM’ U “HaJMYUS MIPEAIICCTBYIOMIETO COTIacus’”
OTHOCHUTENBHO aoctyma (crtaths 15 KBP).

B wacTHOCTH, 3TO COOTBETCTBYET MPUHIIUITY HE3aBUCUMOCTH TIATCHTA COTJIACHO CTaThe 4bis
THapuoiccrou Konsenyuu.
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[II. AICTOPUYECKAA CITPABKA

8.  Bospacraromiee 3HaueHne OMOTEXHOJIOTUHU M BCE YBEIMUMBAIOIIEECS YUCIIO MTATEHTOB,
BHIZIABAEMBIX HA M300peTeHHs B 00J1aCTH OHOTEXHONOTHH,  OAYEPKUBAIOT MOTEHIHATLHOE
3HAUEHUE TEHETUYECKUX PECYPCOB M CBSI3aHHBIX ¢ HUMH T3 KaK UCXOAHOTO MaTepuaia Jyis
CO3JIaHUs OTACIIBHBIX H300peTEeHN B 00J1aCTH OMOTEXHOJIOTHH; OJIHAKO CYIIECTBYET €IIIe
HENBIN PSAJl TEXHOJIOTUH, B KOTOPBIX T€HETHYECKHE PECYPCHl MOTYT UCIIONIb30BAThCS B
KayeCcTBE MUCXOJIHBIX MaTepUasoB, BKIIOYasl TPAJUIIMOHHbIE 3HAHUS, IOATOMY WX 3HAYCHUE U
[ICHHOCTh HE OIPaHMYUBACTCS TOJIBKO 001aCThI0 OMOTEXHOJIOTUH KaK TakoBOi. B To ke
BpeMsl POU3OIILIN 3HAUUTEIbHbIE MEKTyHAPOIHbIE H3MEHEHHUSI B IPaBOBOM cdepe,
Kacaroleicsl TeHETUYECKUX PECYPCOB U CBSI3aHHBIX C HUMH TPAJAUIIMOHHBIX 3HAHUH,
ocobenHo B yactu peanusanuu KbP u nenapaux neperopopos no nuauu FAO ITPGR. Otu
COOBITHSI B COBOKYITHOCTH 00OCTPHII 03a00YEHHOCTH 110 TIOBOJTY CO3IaHHUS
COOTBETCTBYIOILIETO MEXaHU3Ma U cpeACTB d(PPEKTUBHOTO PEryIUPOBAHUS TOCTYIA K
TeHETUYECKUM PecypcaM U CBsI3aHHBIX ¢ HUMHU T3, B 0COOEHHOCTH, B YaCTHU MOTY4YEHUS
MPEIIIECTBYIOLIETO MOATBEPKACHHOTO COTacksi OTHOCHUTEIbHO BO3MOXKHOCTH JIOCTYTIA, a
TaKXe B YaCTH COJACHCTBUS CIIPABEUIMBOTO paclpeieeHus BBIro (10X00B) OT
HCIIOJIb30BaHUs yKa3aHHBIX PECypcoB U 3HaHUI. B To jxe camoe Bpems ykazaHHbIE COOBITHS
HOJYEPKHYIH HEOOX0AUMOCTh APPEKTUBHOTO HCIoNb30BaHus cucteMbl UC mms
CTUMYJIMPOBAHUS BHITOJl OT UCIIOJI30BAHUS TEHETUYECKUX pecypcoB U T3 B COOTBETCTBUU C
MEXIYHAPOJAHOU IIPAaBOBOM U NOJIUTUYECKON CTPYKTYpPaMHU.

9. B obmem cinyyae CylecTBYIOT OTAETIbHBIC HAIMOHAIbHBIE (2 B OTJIENIBHBIX CIy4asX U
pErnoHaIbHbIC) 3aKOHOJATEIbCTBA, KOTOPBIE YCTAaHABINBAIOT M PETYJIUPYIOT ITpaBa B 0071acTH
NC, a Takxe perynupyroT I0CTYIl K TEHETUYECKUM pecypcaM. Y Ka3aHHBIE OT/EIbHbIE
IIPABOBBIE CUCTEMBI COOTBETCTBYIOT HEKOTOPBIM MEXIYHAPOJHBIM IIPAaBOBBIM CTPYKTYPaM —
c ogHoi croponsl. KBP u FAO ITPGR, a ¢ apyroii cTopoHbl, CBOAY MEXyHAPOIHBIX
KoHBeHIMH, Kacaromuxcsa MC. OnHako yka3aHHBIE IBE CUCTEMBI PETYIUPOBAHUS
B3aMMOJICHCTBYIOT Ha pakTuke. Hampumep, Takue npasa MC, kak maTeHThl MOTYT OBITh
4acTbIO MPABOBOM U KOMMEPUYECKOH CTPYKTYP, KOTOPBIE UCIIOIB3YIOTCS IS IOJIYyYCHUS
JIOXOJI0B OT UCIOJIb30BaHNUsI TEHETUYECKUX PECYPCOB, @ COIVIALIEHUS] OTHOCUTEIBHO BIIaJECHHUS
IATCHTOM, MX JIMIIEH3MOHHOT'O MCIIOJIB30BAHMS IOMOTAIOT ONPEAEIUTD PACIIPEICICHHAE
NOJy4aeMbIX 10X0/10B. OTCIo1a 03a00UE€HHOCTh OTHOCUTEIBHO JIOCTYIIA ¥ paclpeieeHus
JIOXOJIOB MOJKET OBITh MEepeBeIeHa B INIOCKOCTh AUCKYCCUH O B3aUMOJEHCTBUH MEXY
cucremoit IC u perynmpoBaHueM UCIOIb30BaHUS TEHETUYECKUX PECYPCOB U CBSI3aHHBIX C
Humu T3.

OO01muii mokas3arenb pocTa aKTHBHOCTH MATCHTOBAHUS B 00JacCTH OMOTEXHOJIOTUU BHUJICH U3
HenaBHO npoBeaeHHoro uccnegopanuss OECD , B KOTOpOM JenaeTcs TAKOU BBIBOJ:
“abCONIOTHOE YUCIIO MTATEHTOB B 00J1aCTH OMOTEXHOJIOTHH, BEIIAHHBIX TTATEHTHBIM BEZOMCTBOM
CHIA u EIIB, cymiecTBeHHO BBIPOCIIO IO CPAaBHEHHUIO ¢ OOIITAM YHICIIOM BCEX IMaTEHTOB. B
BegomctBe CIIHA B mepuon ¢ 1990 mo 2000 r.r., YMCII0 MATEHTOB B 00JIaCTH OMOTEXHOIOTHH
YBENTUYWIOCH Ha 15 % 1o cpaBHEHUIO ¢ 001muM npupocToM 5 %. B EIIB nojaua naTeHTHBIX
3asBOK B 00JIaCTH OMOTEXHOJIOTUH UMEET aHAIOTHYHYIO TEHACHITHIO: B iepro ¢ 1990 mo 1997
IT, YHCJIO BBIJIaHHBIX ITATEHTOB B 001aCTH OMOTEXHOJIOTHH BIpocio Ha 10.5%, B To Bpems Kak
o011ee YUCIO MAaTeHTOB Bo3pocio Ha 5%,” CM. “Biotechnology Statistics in OECD Member
Countries: Compendium Of Existing National Statistics,” STI Working Paper 2001/6, at, p. 10.
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Hocmyn k ecenemuueckum pecypcam u T3 u pacnpedenenue 61200 ( 00X0008) om ux
UCNONIL30BAHUS — MENCOYHAPOOHbBLE CUCTEMb]

10. 3axmouenne Konenmmu KBP B 1992 rony ObuTO OHMM M3 KIIFOUEBBIX IIIaroB B
MEXIyHAPOJIHOM IIIaHe TpU (POPMYITUPOBAHUH MPABHII, PETYIUPYIOMIUX TOCTYII K
TEHETHYECKUM pecypcaM U cBa3aHHbIX ¢ HUMH T3. Llensmu KBP sBnsrorcs:

“...COXpaHeHue GHOJIOTHYECKOTO Pa3sHOOOpasHs, MoIepKaHHE YPOBHS
HCIIOJIb30BAHHUA UX KOMIIOHCHTOB U YECTHOC U CIIPABCAJIMBOC PACIIPCACIICHUC 6JIaF,
BO3ZHHKAIOIIUX B PE3yJbTaTe MCIONb30BAHUS F'€HETHYECKMX PECyPCOB, BKIIHOUAs TyTeM
COOTBCTCTBYIOIIICTO NOCTYIIa K HUM U COOTBGTCTByIOHleﬁ nepcaaun CBA3aHHBIX ¢ HUMU
TEXHOJIOTUH, YIUTHIBas BCE MPABa HA ITH PECYPChl U TEXHOJOTHH, a TAKKE MyTeM
COOTBETCTBYIOIIETO (PMHAHCHPOBAHMS.”S

11. Takum o6pazom, KbP HanpaBieHa Ha pean3anuio ABOSKUX LIEIeH: COXpaHCHHS
OHOJOTHYECKOr0 Pa3HOO0pa3usl U CONEUCTBUS MOIICPKAHUIO OTIPEACIIEHHOTO YPOBHS
MCIIOJIb30BAaHUS X KOMIIOHEHTOB, OHA TaK)K€ OrOBapUBAET MPUHIIMIT YECTHOTO U
CIIPaBEJIMBOTO PACIIPEICTICHUS BBITOJl OT UCIOIb30BaHUS TeHETHYECKUX pecypcoB. KBP
bopmynupyeT cnenyromuid npuHIMIL: “["ocyaapcTBa UMEIOT ... CyBEPEHHOE IIPABO
HCIIOJIb30BaTh CBOM COOCTBEHHBIE PECYPCHI COTIIACHO COOCTBEHHOM MOJIMTUKE COXPAHEHHUS
okpy:Katoleii cpesibl...”? OHa IpU3HAET “CyBepeHHbIE MPaBa ToCy[apcTBa MO OTHONIECHUIO K
IPUPOJIHBIM pecypcam,” U MPeyCMAaTPUBAET, YTO «ITOJTHOMOYMS IO ONPEACIICHUIO T0CTyna K
TEHETUUYECKUM PECYPCAaM OCTAIOTCS 3@ HALIMOHAIBHBIM IPABUTEILCTBOM U PETYIUPYIOTCS
HallMOHAIBHBIM 3aKOHOAATEIBCTBOMY, a TAKXKE “OCTYI, B CIIy4ae ero NpeloCTaBIeHus,
JOJIKEH OBITH COTJIACOBAH HA B3AUMHBIX YCIOBUSX U PETYIUPOBATHCS OMPEeIEHHBIMH
MTOJIOKEHUSMH, BKJIKOYAs MOJIOKEHUE O TOM, UTO JOCTYI K TEHETHUECKUM pecypcaM JO0JIKEH
OBITH 00YCIIOBIICH MPEIIECTBYIOIIUM MOJIYYeHUEM coriacus JloroBapuBaromieiics CTOpOHSHl,
TIpeIOCTABIAIONIEH TaKnue Pecypehl, eClIM HET HHOM I0TOBOPEHHOCTH € 3TOi cTopoHoit.”!?
s ueneit KbP “‘renerndeckuii Marepuan’ 03HaYaeT J000M MaTepual pacTUTEIBHOTO,
KUBOTHOT'O, MUKPOOHOTO MJIM MHOTO IPOUCXOXKIEHUS, CoAep A (QyHKIIMOHAIbHBIE
KOMIIOHEHTHI HAaCJIEICTBEHHOCTH, ‘TEHETUYECKUE PECYPCHI’ 03HAYAET M'€HETUUECKHUI
MaTepHua, UMEIOIINI peabHYIO WU OTCHIIMAIBHYIO IICHHOCTD,” U “‘OMOJIOTHYECKHE
pecypchbl’ BKIIIOUAET TEHETUYECKUE PECYPChI, OPraHU3Mbl WIIM UX YaCTH, MOMYJISALNHI WA
MHOM OMOTHYECKUN KOMIIOHEHT 3KOCHCTEMBI, UMEIOLTNE IEHCTBUTEIBHYIO HIH
TMOTEHIUAIBHYIO IIEHHOCTh UM TIPHMEHEHHeE s denoBedecTna.” !

12. C yderoMm Mep MO COXpaHEHHIO OMOIIOTHMUYECKOTO pasHoobpaszus in situ (ctatbs §8) KbP
TpeOyeT, YTOOBI KaKJ0€ TOCYAapCTBO-yYaCTHUK “HACKOJIBKO ATO BO3MOXKHO H
1eJIeco00pa3Ho”, a TAK)Ke B COOTBETCTBUU ‘‘CO CBOMM HAIlMOHAILHBIM 3aKOHOJATEIIECTBOM
YBa)KaTh, COXPAHATh M TOJICP’)KUBATh 3HAHUS, HHHOBAIIUU M TPAKTHYECKHE METOIBI
KOPCHHBIX U MCCTHBIX COOGH.[GCTB, BOINIOMIAOMIUX TPAAUIIUOHHBIC YKJIA[Ibl JKU3HU,
CTIOCOOCTBYIOIIME COXPAHEHHIO U MOJIEPKUBAEMOMY YPOBHIO HCITOJIb30BAHHSI
OMOJIOTUYECKOT0 Pa3HOOOpa3sl, a TAKXKE COACHCTBOBATH UX IMTUPOKOMY MIPUMEHEHHIO C
0JIOOPEHUsT | MIPU y4acTUU HOCUTEIICH TaKuX 3HAHWH, MHHOBAIIUI W IPAKTUIECKUX METOJIOB
U TOOHIPATH CHPABCIIIMBOC PACTIPCACIICHUC BbII'OJ, BBITCKAIOMIUX U3 UCITIOJIb30BaAaHUA TaKHUX

8 KBP, cratbs 1.
? KBP, Crartbs 3.
10 KBP, cratbs 15.
1 KBP, cratbs 2.
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3HAaHUH, MHHOBALMI U IpakTH4Yeckux MeTos1oB” (ctaths 8(j)). [Ipu peanuzanuu >THX
TpeOOBaHUI HEOOXOMMO TAK)KE YUUTHIBATH CBSI3aHHBIE C HUMU IOJIOKEHUS, TAKHE KaK:
crarbio 10(c), B KOTOpPOH AenaeTcst OTChUIKA Ha TPAJAULIMOHHOE UCIIOJIb30BAHUE
OMOJIOTMYECKUX PECYPCOB B paMKaX apaMeTpOB YCTaHOBIEHHOIO YPOBHS UCIOJIb30BaHUs, a
TaK)Ke cTaTbio 18(4), Kacarlyrocss yCTaHOBJIEHUS COTPYIHUYECTBA B LIEIAX PA3BUTHS U
WCTIOJIb30BAaHMS MECTHBIX U TPAJUIIMOHHBIX TEXHOJIOTUN BO ucnioniHeHue nened KbP.

13. KBP npenycmarpuBaet, 4To0bI Kaxkaasi JloroBaprBaromiascs CTopoHa “rmpuiarajia
YCWJIHS IO MPOBEJCHUIO HAYYHBIX MUCCIIEIOBAHNUM, OCHOBAaHHBIX Ha FTEHETUYECKUX pecypcax,
MPEIOCTABIAEMBIX Ipyrou JloroBapuBaromiericsi CTOpOHOM, MPHU MTOJTHOM YYaCTHHU TaM, TIe
3TO BO3MO3KHO, 3Toii JloroBapuBatoleiics cTopons”!? 1 4To6bl OHa IPHHUMAA
COOTBETCTBYIOIINE 3aKOHOAATENIbHBIC, AAMUHUCTPATUBHBIE WJIN MOJUTHUYECKUE MEPHI [C
Y4E€TOM ONPEIETNECHHBIX YCIOBHI | B IIEJISIX YECTHOTO U CIIPABEIJIUBOIO pacipeieeHus
Pe3yNbTaTOB HCCIEA0BAHUN U Pa3pabOTOK, a TAK)KE BHITOJI, BRITEKAIOIIMX U3 KOMMEPUYECKOTO
WJIM MUHOTO UCIOJIb30BaHUs TEHETUYECKUX PECYPCOB, C APYrOl CTOPOHOMU, MPEIOCTABUBIIEH
>tH pecypebl.” '} KoHBeHIus npeycMaTpiBaeT, 9YTo0bI TaKOe pacipeieieHHe BhIro
“IpOMCXOANIIO HA B3aMMHO COTJIaCOBaHHBIX ycioBusix.” CraThs 19, kacaromasics “necTBuit
B 00611acTH GMOTEXHONOrUK 4 M pacrpenenenus BbITo,” IPeyCMaTPUBAET CPEIH MPOUMX
BeleH, yToObl Kaxkaas JloropapuBaromascsi CTOpoHa “‘lpeANnprUHUMAa BCE MPAKTHIECKUE
MEpBI 10 COJIEUCTBUIO U MTPOJIBUKEHHUIO TPUOPUTETHOTO JOCTYNA HA YECTHOU U
CIIPaBeITMBOM OCHOBE Uit [|oroBaprBarOIIUXCS CTOPOH, OCOOCHHO ISl pa3BUBAIOIIIXCS
CTpaH, K pe3yjbTaTaM HUCCIIeI0BaHUIN U BHITOJ]aM, BHITEKAIOLIUM M3 OMOTEXHOIOTMUECKUX
METO/I0B, OCHOBAaHHBIX Ha FTEHETUYECKUX PeCcypcax, MPEJOCTABICHHBIX YKa3aHHBIMU
JloroBapuBarOIMIMMKCS CTOPOHAMH , @ TAKXKE YTOOBI TAKOW ““IOCTYIT MPOMCXOIUIT HA B3AUMHO
COIJIACOBAHHBIX YCIOBHSIX.” DTO Ha MIPAKTHKE MOXKET MPUBOAUTD K 3aKIFOUYEHHUIO
JIBYXCTOPOHHUX COTJIAIIEHUI MEXIy CTOPOHOM, MPEAOCTABISAIONIEH PECYPCHI U
TPaJULIMOHHBIE 3HAHUS, U CTOPOHOU, UCIOJIb3YIOIIEH HX.

14. Tpunsarue B HosOpe cornamenus FAO ITPGR ' 6b110 anbHEHIINM KIIIOUEBBIM
[1aroM B PacIIMPEHUH MEKIYHAPOIHBIX PAMOK IO MPEIOCTaBICHUIO JOCTYIIA K
TEHETUUYECKUM pecypcaM U pacnpeaeneHuto Beiroa. Cornamenue ITPGR npenycmarpuaer
IIPUMEHEHNE MHOTOCTOPOHHETO MOJAX0/1a MO IOCTYITY U PACIPEAEIEHUIO BBITOJI, TP KOTOPOM
IIPU3HAIOTCS CYBEPEHHBIE IIPaBa rOCYAapCTB B OTHOLIEHUN UX T€HETUYECKUX PECYpPCOB. bbuia
JIOCTUTHYTA TaK»Ke JOTOBOPEHHOCTH 10 PeAIN3alMU 3THX IIPaB MyTEM YUPEKICHUSI OTKPBITOU
MHOTOCTOPOHHEH cucTeMbl 0oMeHa. ' TIpuMepoM MposBIeHus 3TOM CHCTEMBI SBISETCS
pabota u pyHkuroHupoBanue KoHCyIbTaTUBHON TPYMIIBI IO MEXAYHAPOAHBIM
HCCIICIOBAHUSAM B 00JIACTH CEIILCKOro X03s1icTBa, coranacHo yactu [V Cornamenns ITPGR
JOJIKHA OBITH CO37]aHa cucTeMa B BHJie MHOTOCTOpOHHEH CUCTEMbI  JO0CTYIa U
pacnpenenenus B3auMHbIX Beiroga (MCJl). MCJ] Oyaer BKIIO4YaTh pacTUTEIbHBIC
TE€HETUYECKHE PECYPCHI 110 MPOJTOBOIBCTBUIO U CEIBCKOMY XO351CTBY, IEPEUNCICHHBIE B

12 KBP, crates 15.6.

13 KBP, cratbs 15.7.

14 buorexHomorus onpeenseTcs B CTaThe 2 Kak: “IIro00e TEXHOIOTHIeCKOe MPUMEHEHHE,
UCTIOIB3YIOIIee OMOJIOTMYECKUE CUCTEMBI, )KUBBIC OPTraHU3MbI WIIH U3 TPOU3BOIHEIC C IENTBIO
MPOU3BO/ICTBA MITU MOJU(DHUKAIIMU TIPOIYKTOB WIIH COOTBETCTBYIOIINE MPOIECCHI ISt
yKa3aHHBIX IENIeH.”

5 Cwm. noxyment WIPO/GRTKF/IC/2/INF.2.

Cwum paznen IV.A.3 B nokymerte WIPO/GRTKF/IC/1/3 B oTHOIIEHNY NaNbHEUIITNX JICTANCH,

Kacarolnuxcss MHOTOCTOPOHHHX CHCTEM.
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[punoxenun 1 Cornamenust ITPGR u koTopsie OyayT HaXOAUTHCS MO YIPABICHUEM U
KOHTpoJieM [[oroBapuBaromuxcs CTOPOH, Oy aydn o0mecTBeHHbIM noctosiaueM. MCJ] Oynet
oOecrieynBaTh 00JIETYEHHBINA JOCTYI B COOTBETCTBUHU C ONPEACICHHBIMH YCIOBUSAMU U
pacrpeienieHue BbIro/l Yepe3 MeXaHU3Mbl HHPOPMALIMOHHOTO 00MEHa, IPEJOCTaBICHUS
JI0CTyIa U Nepelau TEXHOJIOTUH, CO3JaHUsI COOTBETCTBYIOLIUX ITOJITHOMOYMH, a TAKkKe
pacrpeieneHus 10X0/10B, MOSBIIAIOINXCS B pe3yabTaTe KOMMepLHaIu3auuy. B To Bpems kak
KBP conepxut onpeneneHue TepMuHa “‘cTpaHa MpOUCXO0KIEHHUS T€HETUYECKUX PECYPCOB”™
(cratps 2), B cornamennu ITPGR ucnonb3yercs TepMuH “TICHTP MPOUCXOKIACHUS
PacTUTENIbHBIX T€HETUYECKHX PECYPCOB (CTaThs 2), oTpaxasi TOT (haKT, UTO JJII MHOTHX
NOJOOHBIX PECYPCOB OBIBACT 3aTPYAHUTENIBHO ONPEAETUTh EAUHCTBEHHYIO CTPaHy
npoucxoxaenus.'’ OHa U3 opraHu3aluii B cTaTyce HabIIoAaTeNls Ha YeTBEPTOl ceccuu
KomuteTa ormeruia, 4ro:

“ Cornamenue FAO ITPGR npenycmaTprBaeT MHOTOCTOPOHHUIA MPUHITUI JOCTYTIA U
pacrpenieneHus 10X0/10B, HO TOJIBKO JUIS epedHs (PUTOTCHETUYECKUX PECYPCOB U
UCKJTIOYUTENBHO ISl IPOJIOBOJILCTBEHHBIX M CETbCKOXO3SIMCTBEHHBIX IIeNIed, 1
MIOSTOMY YCTAHABJIMBACT OOJIETYCHHBIM MEXaHU3M JOCTyIa ISl IePEUNCICHHBIX
TeHETUYECKUX PECYpPCOB, HE SBISSACH OTKPHITHIM MeXaHU3MOM oOMeHa. HecMmoTps Ha
10, yTO 1eHTpbl CGIAR ynomsaHyThI B JloroBope, OHM B HACTOALIEE BPEMsI HAXOATCS
BHE ero cdepbl. Hakoner, MexaHu3M 00J€r4eHHOr0 JOCTYTA HE PaBEeH MOHATHIO « B
00IIECTBEHHOM A0CTOSHUMY.” '8

Hayuonanvnoe pecynuposanue oocmyna k 2eHemu4eckum pecypcam

15. TlomHoe WM aBTOPUTETHOE OOCYXKIEHNE HAIIMOHAIBHOTO PEryJIUpOBaHUS,
OTPaXKaIoIIEero MPUHIINIBI U cylllecTBeHHbIE nonoxeHus KbP, He BxoauT B 3a1a4n JaHHOTO
UccnenoBarenbckoro [IPOEKTa — 3T Bonmpock! 1eTabHO OBLIIN UCCIIEIOBAHbBI Ha
nomatudeckux Gpopymax KBP.!” Aunanorumdso, MexaHu3Mbl HAIMOHALHON peanu3aum
HoroBopa FAO ITPGR sBasitoTcsa npenmeTom paccmMoTpenus B pamkax FAO. Onnako
OUYEBHUJTHO, YTO pa3HOOOpa3ue CyIIECTBYIOINX MEXaHU3MOB Ha YPOBHE HAIMOHATLHOTO
3aKOHOJIaTEIbCTBA MOXKET UMETh ONPEACICHHBIE ITOCIEICTBHS JIs PETYIUPOBAHMS TOCTYyMA K
TEHETUYECKUM PECypcam, a TaKKe JJIsl YCTAHOBJICHUS M peaT3allii YCIOBHM 10CTyMa, B
YaCTHOCTH, MEp MO PacClpeAesICHUIO JOXOI0B ¢ yU€TOM OTpaHUYEHUH, HAIaraeMbIX
HAITMOHAJILHBIM CyBEpEHUTETOM U oOrumu npuHiunamu cornamenus KbP.  Croma moryt
OTHOCHUTHCS 3aKOHBI O COOCTBEHHOCTH, 3aKOHOJATEILCTBO 00 OKpY Kalouleil cpese u
pecypcax, 3aKOHbI, OTPaXaIOIMe HHTEPEChl KOPEHHBIX HAPOAHOCTEH, a TAaKXKe CIeUaIbHbIE
3aKOHBI, PETYIMPYIOLINE JOCTYII K Pa3JINYHBIM KaT€rOpyUsM I'€HETUYECKUX WU
OMOJIOTUYECKHIX PECYpcoB. MOXKET CyIIeCTBOBATh TAKXKE CIEIMAIbHAS ITPABOBast CTPYKTYPA,
peryaupymoias 10CTyl K TeHETUYECKUM pecypcaM. Takoi JOCTyN MOKET TaKKe
pEeryaupoBaThCsi KOCBEHHO MOCPEICTBOM 3aKOHO/IaTEIbCTBA, KACAIOIIETOCs 3eMIICBIIaICHUS
WM apeH/Ibl, yTeM COOJIIO/IEHUS YCIOBHM, MPUMEHSIEMbIX B OTHOLICHUH JIOCTyMa U

17 Cwm. “UnenTudukanys reHETHISCKUX PECYPCOB U UX MMPOUCXOXKICHNE: BOBMOXHOCTH U

OTpaHUYEHHsI COBPEMEHHBIX OMOXMMHUYECKHX U paBoBbIX cucteM,” CGRFA, HccnenoBanne
ucropuu Borpoca No. 4, 1994,
18 Cwm. Oruer yerBeproii ceccun, nox. WIPO/GRTKF/IC/4/15, naparpad 171.
Ocob6enno B matepuanax Otkpsitoit Paboueii rpynmsl KBP o noctymy u pacnpeneneHuro
nmoxonoB u Kondepenuu Jlorosapusatonuxcs ctopoH (KJIC), kak 3To paccmaTpuBaeTcst
HIDKE.
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UCIIOJIb30BAHUS TOCYJaPCTBEHHBIX 3€MENb U PECYPCOB UIIU MTYTEM MPUMEHEHUS JOTOBOPHOTO
npaBa. [IpaBuTeICTBEHHBIE OPTaHbl U MTPOBANACPHI JOCTYIA UCTIOIb3YIOT KOHTPAKThI
(HarmpuMmep, CorIaleHus O iepeaaye 00bEKTOB MaTeprUaIbHOTO MpaBa ), JIMIECH3UH U
paspelieHus 1Mo yCTAaHOBJICHUIO M BHITIOJTHEHUIO YCIOBHH JIOCTYIA K TCHETHYECKUM pecypcam
U CBSI3aHHBIX ¢ HUMU T3.

16. B pamkax paccmorpenus nyteil peanuzanun KbP na nenasueit Kondepenunu
yuactHUKOB KBP Gbliy mpHHATH peKkoMeHaamuu>’ OTHOCHTENBHO A0CTYNA U paclpeaeleHus
BBITO/I (JI0XOJIOB) C MCTOIb30BaHUEM pekoMeHAanuii CriennanbHOM OTKPBITON padoueit
rpynmbl KBP o noctymy u pacnpeneneHuto 10X0A0B (OTYET COAEPIKUTCS B JIOK.
WIPO/GRTKEF/IC/2/11). OHu Takxke BKIIOYAIN TaK Ha3biBaeMble BOHHCKHE TUPEKTUBHI,
KOTOpBIE HOCST JOOPOBOJIBHBINA U HEOOS3aTEIbHBIN XapaKTep, HO XOPOILO UILTIOCTPUPYIOT
BO3MOJKHBIE TOJXObI K CO3IaHUIO HAIMOHAILHBIX CUCTEM PETYJIIMPOBAHUS B IAHHOUW 00JIacTH
B YaCTH “ KOMIIETEHTHBIX OPTraHOB, BBIIAIOIINX COIJIACKE C MPEAIIECTBYIOIIUM

YBEJOMIICHHEM

“26. [IpenamiecTByroliee coriiacue ¢ yBeJOMICHHEM OTHOCUTEIBHO JI0CTYIa K
TEHEeTUYECKUM pecypcaM in Sifu JOJKHO OBITh ody4YeHo oT [loroBapuBaroieincs
CTOPOHBI, IPEJOCTABJISAIOLIEN TAKUE PECYPCHI, UepPe3 KOMIIETCHTHBIM HAlIMOHAIbHBII
OpraH, €CJIM 3TO HE ONPECIICHO HHBIM 00pa3oM JloroBapuBaromencss CTOpOHOM.

“27. B COOTBETCTBUU C HAIMOHAJIBHBIM 3aKOHOJIaTEIbCTBOM MOJTyYECHHE
MPEIIIECTBYIOIETO COMIACHS C YBEIOMIICHHEM MOKET OTPeOOBaTHCS Ha PA3HBIX
aJIMUHUCTPATUBHBIX YPOBHSX (0OIIETrOCy1apCTBEHHOM/PErHOHAIBHOM WJTH
00J1aCTHOM/MECTHOM) B CTpaHe MPOUCXOXKIACHHUS, IIOATOMY 3TO JOJDKHO OBITH

CIIEINATBLHO OrOBOPeHo.” !

17. Tlo Bompocy (HpyHKITMOHHUPOBAHUS HAITMOHALHBIX CHCTEM peryianpoBaHus boHHckas
JUPEKTUBA B YaCTU « IIPOLELYPEI» IIPEAYCMATPUBAET:

“36. XogaraiicTBa 0 1OCTyII€ K TECHETUYECKUM PECypcaM Ha OCHOBE MOIYYEHUS
IPEIIECTBYIOIIETO COMIACUs C YBEIOMICHUEM U PEIIEHUs] KOMIETEHTHBIX OPraHOB O
IIPEIOCTABIEHUN WJIM HENPEAOCTAaBICHUH JOCTYyNa K TEHETUYECKUM PECYpPCaM J1OJIKHBI
OBITH 3aJJOKyMEHTHPOBAHbBI B TUCBMEHHOM BHJIE.”

“37. KoMIeTeHTHBIN OpraH MpeloCTaBISIET JOCTYI MYyTEM BbIAAYH pa3pelieHUs] WIH
JIMICH3UU WUJIM OCYHICCTBJICHUA UHBIX COOTBCTCTBYIOIIHX MIPOUCAYP. HpI/I 9TOM MOXKET
OBITH HCIOJIb30BaHA HALIMOHAJIbHAS CUCTEMAa pErucTpaluu paxkTa BblJauu BCexX
paspemeHHﬁ niim .HI/II_IGHSI/II\/'I MyTeM HUCHOJB30BAHUA JOJI’KHBIM 06pa30M 3aIlI0OJIHCHHBIX
dopm 3assnennii.”*?

18.  Jlns BbIsABIEHUS MH(DOPMALIUK OTHOCUTEIBHO IPUMEHSAEMBIX IPABOBBIX PEXKHMOB B
ctpanax-wieHax BOWC B Bomnpoce 1 pazociaHHON aHKETHI 3alIpalIMBaINCh JeTalIN
“HallMOHAIILHOTO M/WJIU PETMOHAIBHOIO 3aKOHOAATENILCTB, a TAKXKE APYTUX HOPMATUBHBIX
JIOKYMEHTOB, KOTOPBIE PEryJIMPYIOT IOCTYI K TeHETUYECKUM pecypcam u/ Win

20 Cum. UNEP/CBD/COP/6/20, pemenue V1/24; cm. Takke WIPO/GRTKEF/IC/3/12.
2L Cwm. WIPO/GRTKF/IC/2/11, Tlpunoxenwue, ctp. 20.
2 Cwm. WIPO/GRTKF/IC/2/11, Ipunoxenue, ctp. 21.
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TPAAULIUOHHBIM 3HAHUSAM. . L’ OTBGTBI, MOJIYYCHHBIC K HACTOAIICMY BPCMCHHU, BKIIFOYAIOT
CCBIJIKH Ha:

- @enepanbHbIe, PETHOHAIBHBIC W TEPPUTOPUATBHBIC TPABOBBIC PEKHIMBI,
PETyJIUPYIOIINE TOCTYII K 3¢MEIbHBIM YTObSIM, 3aKOHBI 00 OKPYKAIOIIEH cpelie HiTn
OTpacjeBbIe 3aKOHBI (TaKWE KaK: O JISCHOM WJIM PHIOHOM XO35HCTBE), a TAK¥KE
MIPABOBBIC PEXKHUMBI, PETYJIUPYIOIIUE MpaBa a0OPUTEHOB HA MCIIOJIb30BAHUE TPUPOTHBIX
pecypcos;?

- ChernuanbHOe 3aKOHOIATENILCTBO MO0 TCHETHYECKUM PECypcaM Kak TaKOBBIM, KOTOPOE
MOYKET KacaThCsl TAKXKe CBA3aHHBIX ¢ Humu T3;24

- 3akoHOJaTeIbHOE U 00IIIee PABO OTHOCUTEIBHO HEIBUKUMOTO U JIBHIKUMOTO
MMYIIECTBA, a TAKXKE OOIIHe 3aKOHBI O COOCTBEHHOCTH;

- TIpaBo cOOCTBEHHOCTH U JIOTOBOPHOE MPaBO, HOPMBI, Kacatoriuecs: DenepanbHbIX
HAIIMOHAJIBHBIX MapKOB, & TAKKE 3aKOHBI O TOCYIapCTBEHHOM KOMMEpPUYECKOM TalHe,
npuMenuMbIe K T3;%

- Mcnonb30BaHKe CHCTEMBI JOFOBOPOB 110 JJOCTYIY K TeHeTUYECKUM pecypcam;?’

- JlenmoHupoBaHUE OHMOJOTMYECKOTO MaTepHaia Jis [elel TaTeHTOBAHUS;

- CnenuanpHble IPaBUIa OTHOCUTEIFHO TEHETHUECKUX PECYPCOB KHUBOTHOTO H
PACTHTENBHOTO NPOUCXOKICHHS (CETEKIMOHHbIE JOCTHKEHHS ); 2

- TlonoxeHus1, Kacarouuecss OXpPaHbl OKPYKAIOIIEH CPE/Ibl, ¥ 3aKOHOIATEILCTBO O
COXpaHeHHH OMOpPa3HOO00pa3us, BKI0Yask (yHKIMOHUPOBAHUE Pa3peUINTEIbHOM
CHCTEMBI C YETKO BBIPAXKEHHBIMU MEPaMH I10 PACTIPEICIICHUIO JOXOI0B IPH
HENoCpeICTBEHHOM y4acTH IpoBaiiaepa goctyma .>°

19. B HECKOJBKHX OTBETaxX OTMEYaNach poJib IPABOBBIX CUCTEM (heIepaIbHOIO YPOBHH,
00Js1acTHOTO (IITATOB) MJIM MECTHOTO YPOBHEH IPH OOIIEM peryJupoBaHUU JOCTYyIA K
TeHETUYECKUM pecypcaM U CBsi3aHHBIX ¢ HUMU T3. B 01HOM 13 OTBETOB OTMEYanach
BO3MOXXHOCTh CYIIIECTBOBaHUS KOHCYJIbTATUBHOTO MEXaHNU3Ma, HAIIPABJICHHOTO Ha
obecrieyenye KOOpAUHAIIMH PellleHuil Ha (eepalbHOM YPOBHE U yPOBHE IITATOB. !

20. B OonpIIMHCTBE OTBETOB, MOJIYYEHHBIX HA JAaHHBIH MOMEHT, YKa3bIBaJIOCh, YTO B
HACTOSIIEE BPEMS HE CYIIECTBYET CIEIMATbHBIX 3aKOHOB WJIM HOPMATUBHBIX IOKYMEHTOB,
PEryIUpPYIOMIHKX TOCTYI K TeHETUUYECKUM pecypcaM win T3, B OT/AENbHBIX OTBETaX
€o00MIaIoCh, YTO HA4aThl PAOOTHI MO MOJITOTOBKE TAKUX 3aKOHOATEIHHBIX aKTOB.
Hcnonp3yroTest Takke MUPOKO pa3iIudHbIC MPOLEAYPhl, OCHOBAHHBIE Ha IOTOBOPAX,
COTJIAIICHUSX, BhIJIAUe JINIICH3UH WM Pa3pelIeHUH, a TAK)Ke aHAJIOTHYHBIX MOIX0AaX, YTO
paccmatpuBaetcs B jokymentre BOUC WIPO/TKGRF/IC/4/10, “Otuet 06 31€KTpOHHOM
0a3e JaHHBIX O MPAKTUKE 3aKIFOYCHUS JJOTOBOPOB U YCIIOBHSX, OTHOCSIIIMXCS K
UHTEJUIEKTYaJIbHON COOCTBEHHOCTH, JOCTYIY K TeHETHYECKUM PEeCcypcaM U pacipeaeICHHUIO

23
24
25
26

Otet Kanassr.

Ortsert [lopTyranuu.

Ortser llIBeiapun.

Otsetr CUIA, Bximtouas takoke “Tlporieaypsr oOpamierus u TpedoBanus s nmposeneaus HUP u
nmoJTydeHwusI pazpemnieauii” ot Ciry>kObl HaroHaTRHBIX TapkoB JlemapramenTa CIIA o
BHYTPCHHHM JICJIaM.

OtBeT Mekcuku.

OtBet PecryOiimkyn MomioBEL.

Otset Poccuiickoit @enepanuu.

OTtBeT ABCTpanuu.

OtBeT ABCTpasum.

27
28
29
30
31



WO/GA/30/7 Add.1
Annex, page 10

BBITO11 (m0x0/10B) , a Takxke B fokymente BOUC WIPO/GRTKEF/IC/5/9 “ O mpakTuke
3aKITIOYCHUS JJOTOBOPOB U YCIIOBUSIX, OTHOCSIIMXCS K HHTEIJICKTYaJIbHOM COOCTBEHHOCTH,
JOCTYIY K TEHETHYECKUM pPecypcaM U paclpeeNIeHUIo JOX0I0B.”

Humennexmyanonas cobcmeeHHOCMb U OOCMYN K 2enemuydeckum pecypcam u 13

21. Cucrema MC urpaer npakTHUECKYIO pOJIb B COAEMCTBUM PEIIEHUIO BOIIPOCA O
pacnpeaeneHny T0X010B, BOSHUKAIOIIUX B pe3yJIbTaTe NPEAOCTaBICHUs JOCTYIIA K
TEHETUUYECKUM PecypcaM U cBs3aHHbIM ¢ HUMHU T3. Bomnpoc o npasax Ha MIC Bo3HUK B X07€
nuckyccuu o peanuzanuu KBP, a Takke B pamkax camoit ynpasisitoiieit ctpyktypsl KBP,
ocobenHo Ha Kondepeniun crpan-ydactHukoB KbP 1 ee moqunHEHHBIX OPTaHOB, TAKUX KaK:
CrernuanbHOM OTKPBITON pabodeil TPYMIIBI IO JOCTYNY K TEHETHUECKUM pecypcam U
pacnpeneseHnIo J0X010B, a Takke CrenuanbHON OTKPHITON MEKCECCUOHHON IPYTIIIbI
KacaTeJbHO CTaThu 8(j) U APYTHX CBSI3aHHBIX MMOJOKEHUM 1 BcromoraTenbHOTO
KOHCYJIbTaTUBHOT'O OpraHa I10 HayYHbIM, TEXHUYECKUM U TEXHOJIOTHYECKUM BOIIPOCAM.
Jannas pabora nmpuBena, Hanpumep, kK npuHaTuio Ha Kordepenuu JloropapuBaromuxcs
CTOPOH PEKOMEHJAUK OTHOCUTENIFHO POJIM NIPAaB UHTEIUIEKTYaIbHONH COOCTBEHHOCTH MIPH
peanu3aiuy MEpONPUATHIA MO JOCTYIY M pacipeeneHnio 10xoa0B.°> B xonsennun KBP
nenaercs uetkas ccbuika Ha UC 1, B 0COOCHHOCTH, Ha MATEHTHI B paMKax cTaThu 16 B cBETE
oOecrnieyeHus JOCTyNa K TEXHOJIOTHUHU U €€ Mepeiadull, a TAaKKe OTAENbHbIE aClIeKThl 3TOT0
naparpada Takxe MpUBOIATCA B cTaThe 17, Kacatomelics oomena nadopmarueir. Ctatbs 16
peycMaTpUBaET, YTO JOCTYI WU Tepefada ““IOoJKHBI 00ecrieynBaTHCS Ha YCIOBUSX,
KOTOpBIE MPU3HAIOT U COTJIACYIOTCS € a/IeKBaTHOM U 3P PeKTUBHOI 0XpaHoil pas
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH B T€X CIy4yasiX, KOT/a JaHHAasl TEXHOJOTHUS TOJIeKUT
oxpane ¢ nomouipto MC. OHa Taxke nmperycMaTpuBaeT, yTo JloroBapruBaromuecss CTOPOHbI
JIOJIKHBI IIPEINTPUHUMATD ONIPEIEIICHHbBIE 3aKOHOAATENbHbIC, aIMUHUCTPATUBHBIE WIH
MOJIMTUYECKHE MEPBI OTHOCUTENILHO JI0CTYIA U NIEPEAAYN TEXHOJIOTHUH, “‘BKIIIOYAst
TEXHOJIOTHIO, OXPAHsAEMYIO [TATEHTaMH U IpyruMu BuaMu oxpassl npaB MC B cirydae
HeoOxoauMocTu.” B monokeHnu, KacaroleMcst JOCTyIa U repeadyn TEXHOJIOTHH, OHa
npeaycMarpuBaet (cM cTaThio 16.5), 9ro:

“JloroBapuBaroLIMeCs: CTOPOHBI, TPU3HABAs, UTO MATEHTHI U APYTUe BUAbI OXPaHbl IPaB
NC moryT nMeTh BIUSHUE HAa IpUMeHeHHe fanHoi KoHBeHInu, OyayT COTpyIHUYATh
M0 JaHHOMY BOIIPOCY, UCXO/IS U3 CBOET0 HAIIMOHAIBHOIO 3aKOHOAATEIhCTBA U
MEKYHAPOIHOTO IIpaBa ¢ TeM, YTOOBI 00ECTIEUYUTh MOANCPKKY ITUX MPaB U UX
HEMPOTUBOPEUUBOCTH € ydeToM 1eneil Konsenuuu .”

Cocrosoch Takke yriryoneHHoe oocykaenue poiu mpaB MC ¢ y4eToM MoI0KEeHNUH CTaTbu
8(j), xacaromieiics “3HaHUI, HHHOBALMI U PA3TUYHBIX MPAKTUK KOPEHHBIX U MECTHBIX
HapOJIOB M COOOIIECTB, BOTUIOMIAIONINX TPATUIIMOHHBIN 00pa3 KU3HH, U OTHOCSIICHCS
Takke K 0oJee MUPOKOMY HCIIOJIB30BAHUIO U CIIPABEIITNBOMY PACIIPEACTICHUIO BBITO/T;, YTO
SBJISIETCS TI0 CYILIECTBY OCHOBHBIM HampaBieHUEM pabOThl JaHHOTO KOMUTETa B 3TOM

HaIlTpaBJICHHUH. 33

32 B pamkax Pemenust Kouseniuu VI1/24, u ucxozst U3 peKOMEHIALMI CIICIHAILHON OTKPHITON

Paboueii rpynmsl o JOCTYIY U paclpeeeHuIo J0X0I0B.
33 Cwm. Hanmpumep, nokymentst BOUC WIPO/GRTKF/IC/5/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/3/9 u WIPO/GRTKEF/IC/3/7.
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22. DBOHHCKas JUpEKTHBA JAET ONPENEICHHBIA HCTOPUUECKUN paKypc B OTHOIIEHUN
JIUCKYCCUH O MPaKTUYECKOMY B3aumoeiicteuio Mmexay cucremoit UC u KbP. Hanpumep,
JIMpeKTUBBI IpeJIaraoT, YToObI cornameHus o nepenadye marepuana (CIIM) B yactu
TEHETHYECKUX PECYPCOB 110 BO3MOKHOCTH BKJIFOYAJIH “YCIIOBHS, IPH KOTOPBIX MOJIb30BATENb
[[Ipe1OCTaBIEHHOT'O B IOCTYI T€HETUYECKOI0 pecypcal MMeeT paBo UCIIpaIIUBaTh OXPaHy
MHTEIUIEKTYalbHOM coOCTBEHHOCTH ;> a He/leHeKHbIE BBITOIBI MOTYT BKJTKOYATh

“COBMECTHOE BJIajIeHHe MATEeHTaMu 1 Apyrumu popmamu npas MC.”3

23. B xoze MeXAyHapOIHBIX TUCKYCCUH OB clenaH psij MpeIoKeHNH, KOTOpbIe
npeanoararT oojee cnenuduueckoe B3auMoaeicTerue mexay cucremort UC u cucremamu
JOCTYTA U paclpeaeNieHus BHIro1. TH NPEIOKESHHSI TOTPEOYIOT OT MATEHTHBIX 3asBUTEICH
Mpe0CTaBIeHUS MHPOPMAIIUH, OTHOCSIIEHCS K TCHETHYECKUM pecypcamu/uiu T3,
MCIIOJIb30BaHHBIM MPHU pa3pabOTKe W300peTEeHNi, Ha KOTOPBIC MOIaHbI MATEHTHBIC 3asBKU.
OT0 MOXET MOTpedoBaTh PaCKPHITUE UCTOYHHKA HCTIOIH30BAaHHOTO MaTepuasa u
npenocTaBlieHne HHPOPMAIMH O TIPABOBOI OCHOBE IOCTYIAa K HEMY (HampuMep, TAKOTO Kak:
JI0Ka3aTeNbCTBO WIIM YKa3aHUE Ha TO, ObLIO JIM TOJIYYEHO MPEAIECTBYIOIIEE COTJIacue C
yBepomieHueM). [Ipemioxkenus, coepkamiie 3Ty KOHIICTIIHIO B pa3INYHbIX (hopMax, ObLIH
npecTasiaeHsl Bo Beemupryio Toprosyro Opranumsaruio (BTO);*¢ ma Kondepentmio KBP;?’
na Kongepenrmio OOH no Toprosie u passutuio (UNCTAD);*® u BOUC.?° Pemenue
Kondepennnn yqactaukoB KbP V1/24 coneprkano ob6pamenue k JloropapuBaronumest
CTOPOHAM U UX MPABUTENILCTBAM ‘‘COJIEUCTBOBATH U MOOUIPSTh PACKPHITUE CTPAHBI UCTOUHHUKA
MIPOUCXOXKICHUS TeHETUYECKUX PECYPCOB B 3asiBKax Ha noxyueHue mpas MC Bo Bcex
CIIy4asiX, KOTJla MpeIMET U300PETCHHUS B 3asIBKE KaCAETCsl TEHETUYECKUX PECYPCOB WIIH UX
MCIIOJIb30BaHUs IIPU CO3JaHUH U300pETEHUs, a TAK)KE YCTAHOBIIEHUE COOTBETCTBUS C
BBIJJAHHBIM MPEIIIECTBYIOLUIUM COTJIACUEM U B3aUMHO COTJIaCOBAaHHBIMH YCJIOBUSIMHU, Ha
KOTOPBIX OBLT MPEOCTABJICH IOCTYII K JAHHBIM pecypcaM ~, a TakKe “OOIMIPATH PACKPBITHE
B 3asiBKax Ha nonydyeHue npaB MC ucTouyHuka NpoucXoxACHUS TPAIULIMOHHBIX 3HAHUH,
WHHOBAIIMH U MPAKTUK KOPEHHBIX U MECTHBIX COOOIIECTB, UMEIOIINX OTHOIICHHE K
COXPaHEHHIO U TIOJICP’KAaHHUIO HA OTIPEIEJIEHHOM YPOBHE HCIIOJIb30BAaHMS OMOJIOTMYECKOTO
pa3zHooOpa3us BO BCEX Cllydasx, Korja MpeAMeT U300peTeHus B 3asBKe KacaeTcs WM B HEM
UCIIOJIb3YIOTCS TAKUE 3HAHUA .”

24. VYxazaHHBIC MPEIIOKEHUS JETATHHO 00CYKIAI0TCs HIDKE (CM. oco0eHHo pazzaen V). B
TO BpeMsI KaK UMEETCs Psi/i APYTUX MPEUIOKEHHUH, BCEe OHU BPAILAIOTCS BOKPYT OAHOTO MITH
JIBYX 0OIIMX TpeOOBaHUI: TpeOOBaHUE K MATCHTHOMY 3asBUTEIIO PACKPHIBATh
MPOMCXOXKACHUE MITM UCTOYHUK T€HETUYECKUX PECYpCOB MU TPAJIUIIMOHHBIX 3HAHUH,
HCIOJIb30BaHHBIX B U300pETeHUH (MIIM KAaKUM-TO 00Pa30M CBA3aHHBIX C JAHHBIM
u300peTeHneM), a TaKxke TpeOOBaHUE PAaCKPhIBATh MTPABOBOM KOHTEKCT, B COOTBETCTBHHU C
KOTOPBIM OBLII MPEOCTaBJICH JOCTYI K COOTBETCTBYIOIIMM I'€HETUYECKUM pecypcaM HIIH
TpPaJMLMOHHBIM 3HAaHUSAM MU B O0JIee )KeCTKOM Gopme - IpeoCcTaBlIeHUE 10Ka3aTeIbCTB,
YTO OBLT OCYIIECTBIICH B COOTBETCTBUHU C HEKOTOPOI MPOLIEAYPOM WM ITPaBOBOM HOPMOH (B

34
35

bonnckas nupextusa, [Ipunoxenue 1.

bonnckas nupextusa, [lpunoxenue II.

36 Cwum. Taxxe nokymentsl [IP/C/W/195, IP/C/W/228, WT/GC/W/233, IP/C/M/32, map. 128,
IP/C/M/33, map. 121.

Cwm. pemenue [V/8, map. 3 u [Ipunoxenue; Pemmenue V/26, nap. A.15(d); nokyMmeHT
UNEP/CBD/COP/5/8: map. 127.

38 Cwum. Tox. TD/B/COM.1/EM.13/3, map. 17.

39 Cwm. JTok-te1 SCP/3/10, WIPO/IP/GR/00/2, WIPO/IP/GR/00/4.

37
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YaCTHOCTH, COIVIACHO HEKOTOPOMY KPUTEPHUIO OTHOCUTEIBHO aIeKBAaTHOCTH
IPEIIECTBYIOLIETO COIIACUS C YBEIOMIICHHEM). DTH MIPEUIOKEHUS pa3INyaroTCs
(dopMyIMpOBKaMU OTHOCUTENBHO TPEOOBAHUIN YCTAHOBJICHUS B3aUMOCBS3H Mexay [P nim
T3 1 cOOTBETCTBYIOIIMM U300pPETEHUEM, OTHOCUTENILHO MTPABOBOM 0a3bl yCTAaHOBIEHUS TaKUX
TpeGoBaHuH (B paMKax MJIM BHE MATEHTHOI'O 3aKOHA C BO3MOKHOCTBIO IPUMEHEHHS U
UHTEpIpEeTallii KOHTPAKTHOTO MIPaBa WM 3apyOE’KHOI0 A0CTYyNA), a TAKKE YTOUHEHUS
IPaBOBOM CYIIHOCTH TaKUX TPEeOOBAaHUI U MOCIEACTBUI UX HEBBIOMHeHU. Hampumep,
UCTOYHUK WJIM IPOMCXOXKAEHUE T€HETUYECKUX PECYpPCOB MOT'YT OBITh OUECHb
cneuu(pUIeCKMMHU WK MOTYT OBITh OTPaHUYEHBI TOJIBKO CHIPAHOU NPOUCXOHCOEHUS
eenemuyeckux pecypcog (kak B cirydae oOpamieHus yuacTHukoB Konsenuun). Cnenyer
oTMeTHTh, uT0 B KBP 3T0 onpenensiercs kak “crpaHa, KOTopas o0agaeT yKa3aHHBIMH
TEHETUYECKUMH PECYpCAMU B YCIOBUSX In-Situ.”

25. bbuita BeICKa3aHa HEKOTOpasi 03a00YEHHOCTH 1O TTOBOJTY MPAKTUYECKHUX U MPABOBBIX
BOIIPOCOB, COJIEPKALIUXCA B HEKOTOPBIX U3 ATHX MPEUI0KEHHUH, 0COOEHHO OTHOCUTENIHHO
00513aTEILHOTO PACKPHITUS HHPOPMAITUN 00 NCTIOIb30BAHUU T'€HETUYECKHUX pecypcoB u T3.
Ota 03a004EHHOCTh Kacanach AeHCTBHS MATEHTHOW CUCTEMBI U IPUMEHHUMBIX
MEXKTyHapOHBIX 10roBopoB.*’ COOTBETCTBEHHO MPOJOIKAETCS MEKYHAPOIHBIH UATIOT
OTHOCHUTEJIbHO HEOOXOAUMOCTH, LIEHHOCTH, IPAKTUUECKUX MOCIEICTBUN U MPaBOBOM 0a3bl
MEXaHHU3MOB, KOTOPHIE B OCOOEHHOCTH 00ECIICUNBAIOT YBSA3KY JOCTYIA K TEHETHIECKUM
pecypcam u T3 ¢ mateHTHOM cuctemoit. CrieruanbpHas oTKpbITas padouast rpynmna KBP mo
JOCTYITY U paclpeie]ICHUIO BBITO/I OTMEUAIa, YTO ‘‘CYIIECTBYET HEOOXOAMMOCTh B
obecrieueHnn TOUHOM MH(pOopMaluu oTHocuTenbHO TipaB MC u npeacTaBieHUN pa3bsICHEHUN
OTHOCHTENHEHO METOIOB PACKPBITHS 3TOH HH(POPMAILIMH B PAMKaX TaTEHTHBIX 3agBOK.”*!

Paccmompenue 6onpocoe packpuimus 6 pamxkax BOUC

26. IlpenmectByromas padota B pamkax BOWC kacanack B OlpeieIeHHON CTETICHH dTUX
BOIPOCOB. B mokymeHTe, moaAroToBieHHOM Paboueii rpyrimnoi mo OMOTEXHOJIOTHH,
COJIEPKATKCH CIIEIYIOIME KOMMEHTAPUU:

“B pamkax BOUC u npyrux ¢gopyMoB ObUTH BBIIBUHYTHI PsI IPESIOKEHHH, KOTOPbIE
IpeaycMaTpUBalOT BBEJICHUE TPEOOBaHUS, YTOOBI TATEHTHBIE 3asIBUTEIN PACKPBIBAIH
OTIpeieIeHHYI0 HH(POPMAIIMIO OTHOCUTEIBHO OMOJIOTHYECKUX MaTepHaioB, KOTOpPbIE
OBbUIM UCIIOJIB30BaHbl IPU CO3JIaHUM M300peTeHus. HekoTopsle U3 3TUX MpeUI0KeHui],
110- BUIUMOMY, IIPECIIEI0BAIH 11€7b 00€CIEUnTh, YTOOBI CTOPOHBI MOJIyYaId 00pa3Iibl
OTIpEICTICHHBIX OMOJIOTMYECKUX MAaTePUAIOB JJI pa3pabOTKH U300pETeHUS Ha
3aKOHHOW OCHOBE MJIM MOTJIM IOTPEOOBATH OT 3asBUTENCH PaCKpPHITHS B TATEHTHON
3asiBKE OIPEJICIEHHBIX B3aMMOOTHOUIEHUH, OTPAXKEHHBIX B KOHTpakTe. OnHaKo
HESICHO, JOJDKHO JIM 3TO TPeOOBaHHUE OBITh BKIFOUEHO B IIATEHTHBIN 3aKOH B Ka4eCTBE
CyOCTaHTHUBHOI'O TIOJIOKEHHUSI, IPUBOAIIETO K OTKJIOHEHHIO TATEHTHOM 3asBKH, B

40 CwM., HarIpuMep, pe3foMe AUCKYCCHI OTHOCHTEIBHIIO MPEII0KEHHH, KaCatOIIHXC s

Cormamenust TRIPS, comepskammxcst B MaTepuaiie: «B3anMoCBsI3b MEXKIy COTIIAIICHIEM
TRIPS u Kongenyueit KbP: Pestome nocmynusuiux 60npocos u npeonodxceruiiy, 1okymenr WTO
IP/C/W/368, maparpads ¢ 20 mo 28.

4 Otuer Komurery B 1ok. BOMC WIPO/GRTKEF/IC/2/11, ctp. 35.
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Cllydae ero HecOOIOICHHS MU JTOJDKHO OBITh CKOPEE BCETO YHCTO MPOIETYPHBIM
TpeboBaHnem .+

27. Pabouas rpymia npeaioxuia “mpoBECTH OICHKY CYIIECTBYIOMIEH MPAaKTUKU U
CpCACTB, UCIIOJB3YCMbIX JJISA I/I,Z[GHTI/I(bI/IKaL[I/II/I " 3alMUTBI HHTCPCCOB PA3JIMYHLIX CTOPOH,
KOTOpBIEC MPUHUMAIOT Y4acTUE B UCCIEAOBAHUSIX U CO3/IaHUU U300peTeHUi B 00JaCTH
OMOTEXHOJIOTHH,” BKJIIOYAs MPOBAWICPOB FTeHETUYECKUX PECYPCOB M IMIPOUUX OMOIOTHUECKUX
matepuanos.*® Ha coem 3acenannu 8-9 Hosi6ps 1999 r. PaGoyas rpynmna pemmna
MMOoATOTOBUTH NMEPCUCHL BOIIPOCOB OTHOCUTCIILHO CYH_IGCTByIOH_[eﬁ IMMPAKTUKH OXPaHbL
n300peTeHuii B 001acTu OMOTEXHOJIOTUU COTJIACHO MAaTEeHTHBIM CHUCTEMaM M CHCTEMaM
OXpaHbI MATCHTOB HA paCTCHUA UJIU UX KOM6I/IHI/IpOBaHHBIM BapuaHTaM, IPUMCHSACMbIM
crpaHamu-ydactHulaMu BOMC. DToT nepedyeHp BKIIIOYal HECKOJIBLKO BOIIPOCOB
OTHOCUTCIIbHO CIICIHAJIbHBIX HOHO)KGHHﬁ, OGGCHG‘-II/IBaIOH_[I/IX 3allucCh (1)aKTOB HUCITOJIb30BaHUA
TeHETUYECKUX WM OMOJIOTHYECKUX PECYPCOB B H300pETCHUSIX.

28. Otsetnl ObutH cBeieHBI B TokymMmeHTe BOMC WIPO/IP/GR/00/3 Rev.1, “Undopmarus,
npeJcTaBieHHas cTpaHaMu-ydacTHUIIAaMH BOVIC OTHOCUTENBHO crielMaIbHBIX TOJI0XKEHUH,
o0ecreunBaroMX 3amuch (akTOB UCIOIb30BAHUS T€HETHUYECKUX U OMOJIOrMYECKUX PECypCOB
IpY co3laHuK M300peTeHuit,” koTopsiii Obu1 paccmoTpen Ha Cosemannu BOWC no
WHTEJUICKTYyaJIbHONW COOCTBEHHOCTH M FeHeTHYeCKuM pecypcam 17-18 anpens 2000 roxa u
npezcTasieH Ha paccMoTpenre Komurera B Buje nok.-ra BOMC WIPO/GRTKEF/IC/1/6,
“Undopmanus, npeactarieHHas wieHamu BOVC, oTHOCUTENHHO MPAKTHKHA OXPaHBI
u300perenuii B obaactu ouorexnonoruu.” U3 57 crpan-yuactauny BOUC, koTopeie 0TBETHIN
Ha BOIPOCHI, 5 CTPaH I YTBEPAUTEIIbHBIN OTBET HA BOMPOCHI, BKJIIOYAIOT JIM OHU ‘‘KaKue-
1100 CeHalbHBIC MTOJIOKEHUS 10 00ECTICUSHUIO 3alMCH JAHHBIX 00 MCIOIB30BaHUN
TeHETUYECKUX WM OMOJIOrMYECKUX MaTepuaoB (B YaCTHOCTH, OTHOCUTENLHO UCTOUHHKA
roCyJapCTBEHHOTO (PMHAHCUPOBAHMSI, UCTOYHUKA IIPOUCXOXKICHUS T€HETUIECKUX PECYPCOB,
MCIOJIb30BaHHBIX B OMOTEXHOJIOTMYECKUX H300PETEHUSX, HaJMUUs MPEAIeCTBYIOLIErO
COIJIacHs C yBEIOMIIEHHEM OTHOCUTENIBHO focTyna ?” Tpu Ipyrue cTpaHbl yKa3aid, YTO UMHU
IUTAHUPYETCS BBECTU COOTBETCTBYIOIIME TIOJIOKEHUS B UX 3aKOHOAATENILCTBO. JIBe cTpaHbl
OTMETHJIU, YTO ‘‘HEBBINOJIHEHHE TPEOOBAHUS 110 PACKPHITHIO TaKOH HH(OpMAIIMK TPUBOAUT K
3alpeTy Ha BbIJauy IMaTEeHTa U/WIK MOXKET OBbITh OCHOBAaHUEM JJISl IPU3HAHUS €T0
HEJECWCTBUTEIbHBIM WM AHHYJIUPOBaHUSA.”

29. Kowmmuret Takxke paccmorpen gokymeHT WIPO/GRTKEF/IC/1/3, B koTopom cpenu
JPYTUX BOIPOCOB PACCMATPHUBAIICS BOIPOC “‘3aIMCH 3aMHTEPECOBAHHOCTH B 00JIalaHUN
NaTeHTaMH, KOTOPBIE CO3/1al0TCS B CBSI3U C JOCTYIOM MJIM UCTIOIb30BAHUEM ICHETHUYECKUX
pecypcoB,” U OTMETHII, YTO “‘aCIeKTHI JUIS TaIbHEUIIIET0 0O0CYKIEHUS MOTYT BKJIFOYATh
CJICAYIOIIME BONPOCHL: (1) MpUMEHSETCA JIM TaKXkKe MpeuiaraeMoe TpeOOBaHUE B T€X CIyYasXx,
KOT/1a M300peTeHne, Ha KOTOPOE Mo/1aHa 3asBKa, KaCcaeTCsl CHHTE3UPOBAHHBIX BEIIECTB,
KOTOpbIE OBbLIIH BBIICICHBI MM W3BJICUYEHBI U3 aKTUBHBIX COCTMHEHUN T€HETUYECKOTO
pecypca, Ipe1oCTaBICHHOTO B IOCTYII, U €CIIH 3TO HUMEET MECTO, TO OTBETHTH, KaKk
OTIpeNIeNAeTCsl TEPMUH «U3BJICUCHHBINY; (i1) MPUMEHSETCS JIM JaHHOE TPeOOBaHUE, U €CIH
71a, TO KaKMM 00pa3oM IO OTHOILICHHIO K TEHETHYECKUM Pecypcam, MPea0CTaBIsIEMbIM JUIs
00JIEr4eHHOr0 JOCTYIa W3 MHOTOCTOPOHHUX CHCTEM, CO3aBaEMBIX OOBIYHO B

42 Hox. BOUC WIPO/BIOT/WG/99/1, Bonpocwl, npednoscennule 0as exniovenus 6 Ilpoepamvmy
BOHC no 6uomexnonozuu, noarotoBieHusie 1-pom Barreto de Castro, r-nom Kushan, n-

pom Zaleha u mpog. Strauss, nap. 46.
¥ Ilokymenr BOUC WIPO/BIOT/WG/99/1, nap. 48.
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CEJIbCKOXO03SUCTBEHHOM CEKTOpe; M (iil) KaKOBBI OBIBAIOT MOCIEACTBHSI HECOOTIOCHIS
JTaHHOTO TpeOOBaHUS, HAYMHAS OT HAJIOXKEeHU mTpada U KOHYask aHHYIMPOBAaHUEM MaTeHTa.”
Komurer BpIcKa3an MHEHHUE, YTO ‘‘C TOUKH 3PEHUS HHTEIJICKTYaIbHOW COOCTBEHHOCTH
CYILIECTBYIOIINE HOPMbI OTHOCUTEIBHO MPEIOCTABIICHUS TATEHTOB, X 00beMa U
UCIIOJIb30BAaHUS B TOM BHJIE, KAK OHM OTpaXeHbI B cTaThsX 27, 29, 32 u 62 CornamieHus
TRIPS , MoryT naTh onpeeIeHHYI0 OPUEHTAIIMIO0 OTHOCUTEILHO TOT0, KAKUM 00pa3oM
onpouieHHble cTpanbl-uieHsl BOUC, kotopsie sBisitoTcs Takxke wieHamu BTO, oTHocsTCs K
NAHHOW KOHIIEIINN.”

IV. ACIIEKTBI CUCTEM UHTEJUIEKTYAJIBHOM COBCTBEHHOCTH

30. B nanHOM paszaene paccMaTpHUBAIOTCS T€ ACIIEKThl MATEHTHON CUCTEMBI, KOTOPbIE
MOTYT UMETh OTHOLIEHHUE K TPEOOBAaHUAM, IPEABSIBIAEMbIM K IaTCHTHBIM 3asiBUTENISIM B
OTHOILIECHUM PACKPBITH ONPEAETICHHON HH(OpMAINH, TIPU 3TOM JAI0TCS WILTIOCTPALIMU CO
CCBIJIKAMU Ha OTBETHI CTPAH-y4aCTHUL AHKETBI 1 OTMEYAIOTCS OTACIIBHBIE COOTBETCTBYIOIINE
MI0JIO’KEHHUS U3 KIIFOUEBBIX COIIAIIEHUH, HAXOAAIMXCS B AIMUHUCTPAaTUBHOM BEIACHUU
BOUC, ocobernno Iapmxckoit konsennun,** JJorosopa o IlarentHoit Koonepamuu (PCT)* u
Jlorosopa o IMarentaom npase (PLT).*® B psiae oTBeTOB Ha AHKETY COJEPKAIINCH TAKKE
CCBUIKHM Ha CHCTEMBI IETOHUPOBAHUS MUKPOOPTraHM3MOB, KOTOpbIe 00€CIIeUnBatOT JIeiicTBHE
MEXIYHAPOJAHOU CUCTEMBI IIPU3HAHHUS , YUPEXKIACHHON COMIacHO bypanemrckomy
Jorosopy.*” B nansom IIpoexte MccnenoBanuii IUTUPYIOTCS TAKKe PAa3IHIHbIE YIEMEHTHI
cornmamenuss TRIPS B pamkax BTO, Tak kak OHM SIBJISIOTCSI BA)KHBIM BBIPa)KEHUEM
HEKOTOPBIX KJIFOUEBBIX MOHATHH, 00CYKIa€MBIX 3[1€Ch, HO IIPU ATOM HE JI€TIAETCs MONbITKA
Kakoii-muoo untepnperanuu Cornamenust TRIPS u cymHocTn 00s3aTenseTB, HajgaraeMpIx
JAHHBIM COTJIALICHUEM.

31. B TO BpeMs Kak MEXIyHapOHBIC IOTOBOPa YCTAHABIMBAIOT OOIIHME MPABOBHIE HOPMBHI,
MPUMEHSIEMBIE B ITATEHTHBIX 3aKOHAX, W 00ECTICUNBAIOT a]MUHUCTPATUBHYIO TIOJICPKKY UX
peanu3anuu, 1eHCTBUTENbHBIE TATEHTHBIE ITPAaBa ONPEAEIIIOTCS, NPEIOCTaBISAIOTCS,
pean3yroTCs U PETYIUPYIOTCS COTJIaCHO HAI[MOHAIBHBIM (B OTAENIBHBIX CIyYasX -
peruoHanbHbIM) 3aKkoHaM. [laTeHTHBIE IpaBa MPeI0CTaBIAIOTCS IEHCTBUTEILHOMY
n3o0peraTento (WK ero MpaBoMpPEeeMHUKY, OOBIYHO pabOTONATENIO H300peTaTeNs) Ha OCHOBE
3as1BJICHUH, IOJJAHHBIX B HAIIMOHAJILHOE WM PErMOHAIBHOE BeAOMCTBO. CucreMa
[IpeayCMaTpuBaeT oAady €AMHCTBEHHON MEXAYHAPOJIHOU ITATEHTHOM 3a1BKH, KOTOPAst
MMeeT TIpaBoBoe AeiicTBue *® 0TIeNbHBIX 3a9B0OK B KaXKI0M U3 CTPaH MM PETHOHOB,
YKa3aHHBIX B MEXIYHapOAHOM 3asBKE.

HHd)OpMCZI/}MOHHble mpe606aHu;1 K nameHrmnHsbIM 3a:16KAM

32. IlaTeHTHBIE 3a5BKH COAEPKAT COBOKYITHOCTh TEXHUYECKOW, IPABOBOM U
aJIMUHUCTPATUBHOM HH(pOpMaMU. B cCOOTBETCTBUM ¢ HALIMOHAIBHBIMU U PErHOHAIbHBIMU

4 [Tapmkckast KOHBEHIHS 110 OXpaHe MPOMBIIIJIEHHON COOCTBEHHOCTH C YI€TOM IEPECMOTpa B

Croxkronbme, Uroab 1967 r.

Horosop o marearHoit koonepanuu (PCT), 3akmodennsrit B Bamuarrone 19 utonsa 1970 .
JloroBop o mateHTHOM TipaBe, mpuHATHIN B JKenese 1 mions 2000 r. (e1me He BCTYNHI B CHITY).
Bynanemrckuii J{oropop mo MexxayHapoJHOMY MPU3HAHUIO JEOHUPOBAHUS MHUKPOOPTaHU3MOB
JUTSL LIeJIeH maTeHTHOU mpoueaypsl (1977).

% Cwm. PCT, cratesa 11(3).
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MATCHTHBIMU 3aKOHAMH ( @ TAK)KE B COOTBETCTBUU C MPUHSATHIMA MEXIYHAPOIHBIMU
HOpMaMHU) MaTEHTHBIE 3asiBKU JOJDKHBI COAepkKaTh MH(POPMALIHIO 110 CIETYIOIIUM YEThIPEM
HATPABICHUSM:

(a) Hudopmaruio, KoTopast MO3BOJISET CIEIUATUCTY B JAHHON 00JIaCTH OCYIIIECTBUTH
3asBIISIEMOE M300pETeHNE, a B HEKOTOPBIX 3aKOHAX TPeOyeTCsl paCKPHITHE HAMITYUIIIEero
crioco0a peanu3auy 3asBICHHOT0 H300peTeH s, U3BECTHOIO H300peTaTelnio Ha
coOTBeTCTBYIOIIYIO AaTy.*® JInst 13006peTenuii, NCIOMb3yIONMX HOBBII MUKPOOPTaHU3M,
00513aTEeJIbCTBO MO PACKPHITHUIO MOYKET TaKXkKe OBITh CBSI3aHO C JEMTOHUPOBAHUEM CaAMOTO
MHKPOOpraHn3ma;>’

(b) wuwHbOpPMaIMIO, KOTOpPAs ONMPEACIIACT MPEAMET UCIIPAIINBACMON OXPaHbI
(MpUTSA3aHUE WU NIPUTSI3aHNSA);

(c) mpouyro HHHOPMALMIO, PEJEBAHTHYIO IS ONPEAEIEHUS HOBU3HEI,
H306peTaTeIbcKOro ypoBHs WIH HEOUEBHIHOCTH, a TAKKE BO3MOKHOCTH TIPOMBIIILIEHHOTO
MMPUMCHCHUA WA MTOJIC3HOCTHU 3a4BJICHHOT'O I/I306peTeHI/I$I, BKJIFOYasi OTYCTHI O ITIOMCKE U
M3BECTHBII ypOBEHb TEXHHUKH;" |

(d) anMuHMCTpaTHBHYIO WK OMGIHorpadudecKyo HHPOPMaIIUIO, OTHOCSIITYIOCS K
3asBJICHHBIM MTaTEHTHBIM IIPaBaM, TaKUE KaK: UM H300peTaTess, CIy)KeOHBbIH ajpec, TaHHbIE
O MIPHOPUTETHBIX JOKYMEHTaX U T.]I.

OOBIYHO 3TH TPeOOBAHUS XaPAKTEPUIYIOTCS MO0 Kak «(popMalibHBIEY», THOO0 KakK
«cymectBeHHbIe». B pamkax cucrem PCT u PLT paznugaror mexxay TpeOOBaHUSAMH IO
CYIIECTBY, T.€. TP€OOBAaHUSIMHU MaTepUAIBHOIO MATEHTHOI'O MpaBa U TPeOOBaHUIMH,
KacaromuMucs «(hopmbl WK CoepKaHUsD 3asBKH (CM. OOCYKICHHE TaHHOTO BOIIPOCa HIKE,
HauuHas ¢ maparpada 168). DTo BaKHOE pa3iInvre B CBETE IAaHHOW JUCKYCCHH, K TOMY K€
JTaHHOE Pa3Inyue He Bceraa 4eTko popmynupyercs. Beipakenue « hopMaabHbIe
TpeOOBaHUM» MOKET OTHOCUTHCS K HEOOXOMMOCTH PACKPBITHUSI HEKOTOPOH nHpopManuu
(Takol Kak: IMEHA n300peTaTeNeil U ajipeca) Wik K HEOOXOAUMOCTH MPEICTABIATh
orpezieNieHHbIe JOKYMEHTHI (TaKre KaK: MPUOPUTETHBIE JOKYMEHTHI, B YaCTHOCTH KOIUH U
MIEPEBOJIbI MHOCTPAHHBIX 3a5BOK, COCTABJISIFOIINX OCHOBY ISl IIPUTSA3aHUS HA IPUOPUTET);
«popmanbHbIE TPeOOBAHUS» MOTYT OTHOCUTBCS TaKXke K (pu3udeckomy popmary
(pacriosio’keHue Ha CTpaHHIle, pa3Mep Oymaru u T.4.). ‘TpeOoBaHMs MO CyIIECTBY B IEJIOM
OTHOCSITCS K AGMCTBUTEIHLHON CYITHOCTU N300peTEeHNUs KaKk TAKOBOTO U K TOMY,
YIOBJIETBOPSIET JIM OHO KPUTEPHUSIM MATCHTOCIIOCOOHOCTH (‘MaTepuaibHOe’ MPaBO MOKET
UMETh MECTO MPH ONpPeeSIEHUU TaKUX BOIIPOCOB KaK: aBTOPCTBO, MpPaBo (IIPaBOMOYHOCTD)

49 Hampumep, cratbs 29.1 Cornmamenuss TRIPS npenxycmarpusaer, uro: “anmens BTO momkHbBI

TpeOOoBaTh OT IATEHTHOI'O 3asiBUTEINS, YTOOBI OH PACKPBIBAJ H300PETEHUE JOCTATOUHO SICHBIM
U TIOJIHBIM 00pa3oM C TeM, YTOOBI CIIEHHaTUCT B JaHHOH 001aCTH MOT €r0 OCYLIECTBUTH, KPOME
TOTO, OHU MOTYT TpeOOBATh TAKXKE OT 3aABUTEIIS, YTOOBI OH YKa3bIBal HAMIYUIIHHA cI0c00
peanu3anuu U300peTeHus], U3BECTHBIN €My Ha JaTy IOoJauy WK B TeX cIydasx, Koraa
UCIIpaIllMBaeTCs IPUOPUTET, HA AAaTy IPUOPHUTETa JaHHOH 3asBKU.”

CM. Bypanemtckuii 1oroBop 1o Npu3HAHUIO ACTIOHUPOBAHMS MUKPOOPTaHU3MOB IS IeTIeH
NaTEHTHOM IIpolelyphl; JaHHOE TpeOOBaHUE IPUMEHSETCS B HEKOTOPBIX CTpaHax B LIEJIOM II0
OTHOIIEHUIO K OMOJIOTHYECKIM pecypcaM — CM. 0OCYXKACHHE 3TOTO BOIpOca HIDKE B map.45.
Cratps 29.9 Cornamenus npegycmarpusaeT, 4to “Unenst BTO mMoryT nmotpe6oBath ot
3asgBUTENIS IPEACTABIATH HHPOPMALIUIO OTHOCUTEIEHO HHOCTPAHHBIX 3asIBOK M OXPaHHBIX
JIOKYMEHTOB 3asBUTEIS.”

50
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Ha M0/1auy 3asBKU WJIU TOJIyYEHHE MMaTeHTa, a TAKXKE IPYrue HUHTEPEChl OTHOCUTEIBHO
MNaTEeHTHBIX IPaB, COBEPIIEHHO OTJIMYHBIE OT XapaKTEPUCTUK U300PETEHUS KaK TaKOBOTO).
JanHoe paznuuue Mexay (opMaTbHBIMU U CYIIECTBEHHBIMUA TPEOOBAHUSIMH YacTO
paccMmaTpuBaeTcs, UCXO0/1 U3 MOCIEICTBUH, BHITEKAIONIUX B pE3yJbTaTe UX HecoOmoaeHus (
B YaCTHOCTH, HEBBITIOJTHEHHE TPEOOBAHUH MO CYIIECTBY, TAKUX KaK HOBU3HA JIeTIAeT MAaTEeHT
HEICMCTBUTEIbHBIM), HEBBITIOJIHEHUE OTJENIbHBIX ()OpMaIbHBIX TPEOOBAHUN MOXKET TaKXKe
OKa3aThCs (haTaTbHBIM JJIsl TATCHTHOH 3asBKH, B OCOOCHHOCTH, €CITM  OHA HE UCIPABIICHA BO
BpeMs.

33. TlosTomy 00513aHHOCTb 3asIBUTEIS MTPEACTABIIATH COOTBETCTBYIONIYIO HH(POPMAIIHIO
MOYET OBITh PACCMOTPEHO C JIBYX acCleKTOB — BBIIIOJHEHHE (POPMAIbHBIX TPeOOBaHUN U
BBINOJIHEHHE TpeOoBaHuil Mo cyiecTBy. Hampumep, B Tex ciyyasix, KOr/ia B 3asiBKe
TpeOyeTcs uASHTUPUITUPOBATH H300peTaTens (eii), 3T0 MOKET pacCMaTPUBATHCS
dbopMabHBIM TpeOOBaHKMEM (TIPY TOM OOBIYHO TTATEHTHAsS 3asBKa HE Oy/IeT MPUHSATA, €CIIU B
HEell OTCYTCTBYET YIIOMHHAHHE O M300peTaTee), OJJHAKO YCTAaHOBICHUE TNYHOCTH
n300peTaTelis TaKKe BICUET 32 COOOM MPaBOBOE CYXKJEHUE MO CYIECTBY U (haKTHIECKU
COCTaBIISIET OCHOBY OTPE/ICIICHUS TPABOMOYHOCTH Ha MOJyUYEHUE MTATEHTHBIX MPaB.
HesepHoe mwiu HenosiHOe yKazaHHue U300peTaTelis MOKET IPUBECTHU K Mepeiade MaTeHTHOTO
npaBa WU TPU3HAHUS €r0 HeNeHCTBUTENbHBIM. AHAIOTHYHO, (POpMaTbHBIM TpeOOBAaHUEM
ABJISIETCS TO, UTO IaTEHTHAas 3asBKa JIOJKHA BKJIIOYATh OMMCAHUE U300peTeHus, OJJHAKO
TaKoe OIKCAHUE JIOJDKHO YAOBIETBOPSThH CICIHU(PUISCKIM CYOCTaHTUBHBIM HOPMaM JIsI
TOTO, YTOOBI MATEHTHAS 3asBKa Obl1a Obl IPUHSATA ( UJIM BBIJAHHBIN MATEHT OBLIT OBI
JEHCTBUTEIbHBIM).

34.  MexayHapoaHble HOPMbI, KOTOPbIE IPUMEHSIOTCS IO OTHOIICHHUIO K MAaTEHTHOU
CHCTeMe, OKa3bIBAIOT BIIHMSHHUE Kak HA ()OPMAJIBHBIC, TAK M CYIIHOCTHBIC aCTICKTHI
TpeOOBaHU, MPEABIBIAEMBIX K 3asIBUTEII0. DTO pa3Indnue MOXKET ObITh
NPOMJUTFOCTPHPOBAHO Ha MPUMEpe TPeOOBAHUH, MPEIBIBISIEMBIX K 3asBKE B YaCTH
YCTAHOBJICHUA ITATCHTHBIM BEAOMCTBOM, MMOJYUYHUBIINUM 3aABKY, AAThlI €C IMOAA4YH. Takne
TpeOOBaHUS PACCMATPUBAIOTCS CKOpPEE BCETO KakK «(hOopMabHBIC», HEXEIN TPEOOBAHUSIMH T10
cymecTBy. Hampumep, kak mpaBmiio, ObIBaeT 00s13aTeNIbHO, MMPEACTABIATE MPEANoIaraeéMoe
OIHCaHKe N300pPETEHUS 10 YCTAaHOBIICHHSI ATHI ITOIa4y MMATCHTHOW 3asBKH; HA JIAaHHOM JTarle
HC BBIHOCUTCS HUKAKOT'O PCIICHUA OTHOCUTCIILHO CYIIECTBA COACPIKAHUSA JAaHHOT'O OIIMCaHUA,
OJTHAKO 3asiBKa MPUHUMAETCS JJIsl PACCMOTPEHUS, KOT/Ia OHA YAOBJIETBOPSET (GOPMATLHOMY
TpeOOBaHUIO, 2 MYMEHHO BHEIIIHE OHAa BOCIIPUHUMAETCS TaK , KaK €clii Obl OHA coJlepiKaia
MIOJTHOE OIUCaHue n300peTeHus. B mocinencTBim naTeHTHBIC 3aIBKH MOTYT OBITh
PACCMOTPCHBI C TECJIBIO OLICHKH TOI'0, COOTBCTCTBYCT JIM JaHHAs 3asdBKa Tp660BaHI/I$IM 110
CYIIIECTBY, HAIIpUMEP, TPEOOBAHUIO HOBU3HBI M300PETEHUS, HATUYHS H300pETaTETHCKOTO
ypoBHs ( MJIM HEOUEBUIHOCTH) U IPOMBILLIEHHOH IIPHMEHUMOCTH, > a TaKkKe TPeOOBaHHIO
JOCTAaTOYHOCTH OIMCAHMS M €r0 JOCTaTOYHOCTH 0OOCHOBaHUS MpHUTs3aHnid. Ha maHHOM
9Tanc ONMMUCaHruC MOXKCT OLICHUBATHCA OTHOCHUTCIIBHO €TI0 CYIIIHOCTHOI'O COOTBCTCTBUA
MPaBOBBIM TPEOOBAHUSAM, a TAK)KE TPEOOBAHUSAM (DOPMATHLHOTO COOTBETCTBHS.

35. Hanpumep, otHOcuTenbHO onrcanuii Jloropop PLT (crares 5(1)(a)) onpenensieT B
KadecTBe OpMaIbHOTO TPeOOBaHUSI, JOCTATOYHOTO, HAPSIY C APYTUMHU, U YCTAaHOBIICHUS
JIaThl 110/1a4M 3as8BKH, Cleytollee TpeOOBaHUE: ¢ 4acTh, KOTOpasi BHEILIHE IIOX0XKa Ha
ornucanue *. Crarba 3(2) PCT ananornyno tpelyeT, YTOOBI MEKAYHAPOIHAS 3asBKa
coJiepaKaiia OIKMCaHue, Hapsily ¢ APYTMMHU 3JIEMEHTaMU, HEOOXOUMBIMHU Il yCTaHOBJIEHHUS

52 Crates 33(1) PCT u crates 27(1) TRIPS.
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natel nonaun, Ho PCT Takke ycTaHaBIUBaEeT JJisl OMMMCAHUS HOPMY IO CYIIECTBY, YTOUHSS,
YTO OHO «IOJI’KHO PACKPBIBATh N300pETEHHE SCHBIM U MOJIHBIM 00pa3oM C TeM, YTOObI OHO
MOTJIO OBITH OCYIIECTBIICHO CIIEIUATMCTOM B IaHHOUW 0051acTh» (CTaThs 5). OTO TpeOoBaHUE
no cymiectBy orpaxeHo B Cornmamenun TRIPS (crates 28), cormacHo KOTOPOMY CTpaHBI-
yiieHbl BTO 00s3aHb1 «TpeboBaTh, YTOOBI 3asIBUTEH pACKPhIBAJI H300pEeTEHHE SICHBIM H
MOJIHBIM 00pa3oM, IOCTATOUYHBIM JIJISl OCYILIECTBICHUS TaHHOTO U300PETEHUS CIIEIUAINCTOM
B JAHHOU 00JacTH...». HekoTopbie MexayHApOIHBIC HOPMBI SBIISIOTCS pa3peIInTEIbHBIMHU,
HEXeTU MPEIUCHIBAIOIINMU, APYTUM CIIOBAaMH, OHU Pa3bIACHAIOT (paKyIbTaTUBHBIC
TpeOOBaHUS, KOTOPBIE MOTYT OBITh IPEIBIBICHBI MATCHTHOMY 3asBUTEN0. OTCIOAa
cornamenue TRIPS cogepxkut ykazanue, uro wiensl BTO “moryt (mo)rpeboBath OT
3asBUTEINS YKa3bIBaTh HAMIIYUIIUH CIIOCOO OCYIIECTBICHUS N300pETEHHsI, U3BECTHBIN
n300peTaTelnto,” OCTaBisAsA JaHHOe TpeOoBaHUEe (DAKTUYECKH B KAUECTBE JOTOTHUTEIIHBHOTO
TpeboBanus K nareHTHo 3asBke. Muctpykuus PCT (IlpaBuno 5.1(v)) mpemycMaTtpuBaer,
YTO ONHCAHWE JOJDKHO: ‘‘yCTaHABIMBATh, 10 KpalHEW Mepe, HAMTYUIIIHKA CIoco0,
paccMaTpuBaeMbIii 3asBUTEINEM, JUIs OCYILIECTBIICHUS 3asiBJIEHHOTO U300pETEHHS; 3TO JOJKHO
OBITh C/IETIAHO C TIOMOIIIbIO PUMEPOB TaM, IJie 3TO YMECTHO, U C IOMOIIBIO CChIJIOK Ha
YepTeXH, B CIydae UX HAIMYMS; B TEX CIIyYasx, KOTJa HAIIMOHAIBHBIN 3aKOH YKa3aHHOTO
rocyznapcTBa He TpeOyeT OnmucaHusl HAaUTy4IIero crnoco0a, HO yJOBIETBOPSETCS OMHCAHUEM
1r060r0 croco6a (He3aBUCUMO OT TOTO, PACCMATPHUBAETCS JIM OH HAMIYYIITUM HUJIH HET),
HEMpPEACTaBICHUE HAMITYYIIETO CII0c00a OCYIIECTBICHUS HE OYAET MMETh KaKuX-Tn00
NOCJIEACTBHM B JAHHOM rocyaapcTse.”

36. OtHocurenpHO (hopManbHBIX TpeOoBaHUl B Oosee obiem Bujae cornamenue TRIPS
npeaycMmarpuBaet, 4to “Unensr BTO MoryT TpeGoBaTh B Ka4eCTBE YCIOBUS MOTYyUCHUS WITH
MOJIJICP)KAHUS B CHJIC TIPAaB MHTEIIEKTYaIbHON COOCTBEHHOCTH (BKJIIOYAsl TATEHTHBIC MIPaBa),
cOOJTI0ICHHs pa3yMHBIX TIpolieyp U hopMasibHOCTeH. Takue mporeaypsl U GopMaaTbHOCTH
JIOIKHBI COOTBETCTBOBATH MON0XkKeHusaM ganHoro Cornamenus.”> Jlorosop PLT Takxke
pelycMaTpuBaeT TPeOOBaHUS OTHOCUTENIBHO (OPMBI U COJIEpKaHUsI MATEHTHBIX 3asIBOK,
yTOuHstoIMe (HPaKTUIECKH (B COOTBETCTBUHU C IPYTMMH MOJOKESHUSAMH ), UYTO TPEOOBAHUS K
dbopMe 1 cofepKaHUIO HE JOJKHBI OTIIMYATHCS WM ObITh JOTIOTHUTEILHBIMU IO OTHOLICHUIO
K TpeboBaHusM cuctemsl PCT.

Tpe606aHu;1 K qu)OpMCZL}MM 6 pamKax HAYUOHAbHbLX 3aKOHOO0AMENbCME

37. Jlns nosydeHus WLIIOCTPALMU MTOIX0I0B, UCIIOJIb3YEMBIX B HAIIMOHAIBHBIX
3aKOHOJIaTEIbCTBAX BOMPOC 2 aHKETHI, pazociaanHon wieHaMm BOUC, npocun ux “ykaszaTh
KaTeropuu MH(opMaIum, KOTOPYIO MaTEHTHBIHN 3asBUTENb JJOJDKEH MPEICTABUTh B XOIE
NOJy4deHus naTeHTa.” B o0mux yepTax B OOJIBIIMHCTBE OTBETOB TPEOOBAHMS IO PACKPBITHIO
UH(POPMALIUK OTHOCHIIUCH K CIIEAYIOIIUM IIUPOKUM KaTeTOPHUsIM:
- YkazaHHe Ha TO, YTO MCIIPAIINBAETCS BblJjaua MaTeHTa (3asBJICHUE WU X0J1aTaliCTBO);
- Hwms wm anpec 3asBuTeneit, nzodperareneil 1/ UM NATEHTHBIX areHTOB/ JIETalbHbBIX
MpEeICTaBUTENEH;
- HasBanwue nzobperenus;
- OpnHo unm 6onee npUTA3aHUM (ITyHKTOB (hOPMYITBI);
- Hudopmanus, OTHOCSIIANACST K YTBEPKIACHUIO O IPUTA3aHUHU HA TIPUOPHUTET (JI100
COOTBETCTBYIOIAsl MHOCTPaHHasl 3as1BKA B KAYECTBE OCHOBBI HA IIPABO IPUOPUTETA
cornacHo [lapmxkckoit kKoHBeHIUH, 100 Oosiee paHHsS 3asBKa B TOH e CTpaHe

33 Cratps 62.1 Cornamenust TRIPS .
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(TopuUCAMKLNN) B CIy4Yae BBIIACICHHON 3asBKH, MPOAOKEHHOM 3asBKU WU
AQHAJIOTUYHOU CUTYAIUH);

- Pedepar;

- Onucanue n300peTeHus (a TAKKe YEPTEKU B CITydae HEOOXOTUMOCTH).

38. B HEKOTOpHIX OTBETaX 0COO0 YIMIOMHUHAIUCH APYTHE JIEMEHTHI (UTO HE HCKITIOYAIIO
BO3MOXXHOCTH NPUMEHEHHsI aHAIOTUYHBIX TpeOOoBaHMii B Apyrux crpaHax-wienax BOUC),
Hanpumep:

- HupopmManys OTHOCHTENFHO aHAJOTHYHBIX 3asBOK WM ATEHTHBIX IPAaB B APYTUX
cTpaHax (IOPUCAUKIHUSX ) M IIPEIIECTBYIONIErO yPOBHS TEXHUKH, H3BECTHOTO
3aABMTEIIO M PEJIEBAHTHOTO /I TOHUMAHKS N300pPETEHNS MIIH PACCMOTPEHHUS
MIPUTA3AHUM;

- JIOKyMEHTBI, OTHOCSAIIUECS K TF0OOMY IIOHUCKY, IPOBEJCHHOMY IS LIeJIei SKCIIepTH3bI
MHOCTpaHHOI 3asBKu;>*

- YkazaHHe IPaHUI TEXHUYECKON 00IaCTH MIIM TEMATHKH M300PETEHMS UIIH JaHHbIX
Mex1yHapOIHOM MaTeHTHOH Kiaccuukamm,

- Pacnpesenenue aBTopcTBa/ MPaBOMOYHIA HA TTATEHTHOE MPABO;>>

- AKT nepeycTynku;

- CnenmanbHbIe TIOJ0KEHHS, KACAIOLIUECs OMMCAHUS WU JIeTIOHUPOBAHUS
MHUKPOOPTaHM3MOB W1 OHOJIOTHIECKMX MAaTEpPUAIIOB.

Tpebosanus k packpvimuio u30opemeHus

39. B Bompoce 2 coaepkanach Takxe nmpockoa k crpanam-wieHam BOUC “ykazaTh
TpeOOBaHUS IO PACKPBITHIO N300pETEHMSI B MATEHTHOM 3asiBKe.” [IOMUMO €TMHOIYIIIHOTO
yKa3aHUs Ha TO, YTO OMHKCAaHUE U300peTeHH He0OOX0IMMO B KaueCTBE COCTaBHOM 4acTu
(opmanbHBIX TPeOOBAHUH, B PsiJie OTBETOB 3aTPAarMBajioCh TPEOOBAHHE IO CYILIECTBY, B
COOTBETCTBUU C KOTOPHIM OIMKCAHUE JIOJKHO “pacKpbIBaTh U300pETEHUE TOCTATOUYHO SICHBIM
Y TIOJTHBIM 00pa30oM JIsl 0OecTieueHUs] BO3MOKHOCTH OCYIIECTBIICHUS JAHHOTO U300peTEHUS
CIIEIUATIMCTOM B TaHHOM o0yiacTu.” B psizie OTBETOB COO0IAIOCH, UTO TOTOTHUTEIIbHAS
(aKymbTaTHBHAS HOPMA OTHOCHTENIBHO «HAUIYUIIErO CII0CO0a» TaKKe MpuMeHseTcs. >
TpebGoBaHuUs 110 CYIIECTBY O PACKPBITUU MOKHO OXapaKTEpPH30BaTh CChUIKON Ha JIBE 001IMe
LEJIN:

(1) rapaHTUPOBATh, YTOOBI B OOIIECTBEHHOE JOCTOSIHUE MOMAJI0 JOCTATOYHO
WH(POPMAIINH, TTO3BOJISIONIECE MOATOTOBICHHOMY B JAHHOM 00JIaCTH JIMIY PEeaTn30BaTh
JaHHOE U300peTeHne. DTO YUUThIBaeT PyHAaMEHTATbHBIA IPUHIIUI B TATEHTHOM
3aKOHOJATEIhCTBE, YTO MATCHTHBIC TIPaBa OCHOBAHKI HA BBHITTOJHEHUN 0053aTEIIBLCTBA
UH(POPMHUPOBATH OOIECTBEHHOCTh O TOM, KaK OCYILIECTBHUTD 3asBJICHHOE N300peTeHne
(MHOT A ATO XapaKTEPHU3yeTCs KaKk 0053aTeNIbCTBO MO «00YUEHHUI0» B UCIIOIb30BaHUHN
u300peTeHusi). B HEKOTOPBIX MPaBOBBIX CUCTEMaX TO TPEOOBAHHUE PACIIUPSACTCA TAKHM
00pazoM, 9YTO OHO BKJIIOUAET PACKPHITHE HAWTYUIIETO CIoco0a OCYIeCTBICHUS H300pETEHN,
U3BECTHOT'O 3asBUTEIIIO;

54
55
56

Cwm. Orsert Kuras.

Cwum. OtBet Benrpun.

Bruttouast Apreatuny, ABctpanuio. Benrputo, HoByto 3enanauio, Pecriyonnky MoanoByuc
Coemunennsie llTaTer AMepuky.
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(11) 00ecTeunTh OCHOBY JIJISl BRIHECEHUS CYKJACHHUS OTHOCUTEIHLHO TOTO,
COOTBETCTBYIOT JIM IPUTA3aHUS (POPMYIIBI, OTIPEIEISIONINE TATEHTHBIE MTPaBa
JCHCTBUTEIIEHOMY 00bEMY MpaB, HOCKOJIbKY ATEHTHOE NPUTSI3aHUE, KOTOPOE BHIXOIUT 3
00BEM TOTO, YTO OMMCAHO AJISi HHPOPMUPOBAHUS OOLIECTBEHHOCTH, MOKET paCCMaTPUBATHCS
CITMIIKOM HMIMPOKUMH, CIIEJOBATEIbHO, HE COOTBETCTBYIOIIMMH BBIIIE HA3BAHHOMY OOIEMY
NPUHIUITY (MHOT/Ia XapaKTepU3yeMOMy KaK MPUHIIHIT «T0CTaTOYHOCTHY WU
«CIPaBEUTMBOTO OCHOBAHU»). JI0CTaTOYHOCTH PACKPBHITHS MOKET OLIEHHBATHCS HA OCHOBE
3asBKH, pacCMaTpUBAaeMO B IEJIOM, BKIIIOYAsl OMKCAHKE, TYHKTHI (POPMYJIIBI M YEPTEKHU B

clydae MX Haauums.”’

Bo MHOTHMX OTBETax yKa3bIBajoCh, YTO JUJIsl JOCTHKEHHUSI YKA3aHHBIX LI€JIel B OTHOILICHUH
U300peTeHuil, B KOTOPBIX UCIIONB3YIOTCSI MUKPOOPTaHU3MBI M OMOJIOTMYECKIE MaTepHaIbl,
MIPUMEHSETCA CUCTEMA JETOHUPOBAHUSI MUKPOOPraHU3MOB JUIS LIEJIEH MATEHTHOU
IpoIelypbl, OCOOCHHO /Il CIy4aeB, KOTJja MUKPOOPTaHU3M HE MOXKET ObITh OMHCaH
MOJIHOCTBIO B MMCBMEHHOM BUJIE.

40. B otBere CIIIA mpuBoAuTCS AeTaIbHOE 0OBSICHEHHE TPEOOBAHUH T10 CYIIIECTBY
OTHOCHTEJIHO PacKphITHs MHPOPMALIUHU coriacHo 3akoHoaatenseTBy CIIA, ¢ Bbienennem
CIIEMYIOIINX TPEX TPEOOBAHMIA:

“TpeboBaHME O TUCEMEHHOM ONMCAHWW: OCHOBHOM 3aripoc TpeOOBaHMUSI OTHOCUTEILHO
MUCHMEHHOTO OMMCAHMSI HAIIPABJICH HA BBISICHEHHUE TOTO, CMOKET JIM CHIEIUAIUCT (JIUIO
¢ mpoeccroHaTbHON TOATOTOBKO) B TAaHHOW 00JIACTH MPUHTH pa3yMHBIM 00pa3oM K
3aKTFOYEHHUIO OTHOCUTEIBHO TOTO, YTO U300peTaTenh ObUT BIaACTbIIEM 3asBICHHOTO
M300peTeHHsT BO BpEeMsl TI0/Iauy JaHHOM 3asBKU. ECIIM TaKoW CIIeMaICT CMOXKET
MPUATH K 3aKTFOYEHUIO O TOM, YTO U300pETaTeNb SIBISCTCS BIaICIbIIEM 3asBICHHOTO
M300peTeHsl Ha MOMEHT MOJauu 3asBKH, 1aXKe €CIM KaXK/Iblil HI0aHC MPUTA3aHUS HE
OTKCaH SIBHBIM 00pa30oM B OMUCAHUU U300PETEHHS, TO CUUTAETCS, YTO TpeOoBaHUE 00
aJICKBaTHOM IMMCbMEHHOM OINHMCAHUU BBINOJIHEHO.”

“B03MOXXHOCTB pealin3yeMOCTH: H300PETEHNE CUMTACTCS PEATU3yeMbIM, €CITH
oIrcaHue N300peTeHus «00yyaeT» CIeHaaucTa B JaHHOW 001aCTH, KaK OCYIIECTBUTh
M300peTeHne U KaK ero UCroib30BaTh 0e3 MPOBEIECHUS U3IUIIHETO
HKCIEpUMEHTHUPOBaHMs. 3HIIHee SKCIEpUMEHTHPOBAHUE ONPEACTSAeTCS IyTEM
B3BEIIMBAHUSI HECKOJIBKUX PakTopoB. K HUM OTHOCATCS: XapakTep n300pereHus,
MIMPOTA MPUTSA3aHUN, YPOBEHb TEXHUKH, TPeOYyeMbIil ypOBEHb Mpo(hecCHOHAIN3MA B
JAaHHOM 00JIaCTH, MPEICKa3yeMOCTh HIIM HETIPECKa3yeMOCTh Pa3BUTHs 00J1aCTH, 00BEM
BCIIOMOTaTeNbHONU MHPOPMALIMU OPUEHTHPYIOLIETO XapaKTepa, IPUBEACHHON B
ONMCAHUH, HAJIMYME U OTCYTCTBHE PabOUrX MPUMEPOB B OMMMCAHUU U 00BEM
HKCIIEPUMEHTAIBHOM paboThl, HEOOXOAUMOM ISl OCYIIECTBICHUS 3aABICHHOTO
n300peTeHus.”

“Hanmyumuii croco0: onucaHue 3asiBKH JI0JDKHO COJIepKaTh HAWITYUIIHi CIIoco0
ocymecTBiIeHs n300peTeHus. TpeboBaHne HAMTYUILIETO CrIoco0a SBIsETCS
MPEBEHTUBHOUN MEPOI1, MPEIOTBPAIIAIOIIEH KETAHUE OTIEIbHBIX JIOJICH MOJYYUTh
oxpaHy 0€3 MOJTHOTO PACKPHITHS H300PETeHHUS, KaK 3TO TPEOYETCs 3aKOHOJATEIbCTBOM.
Nmeercs nBa criocoba aHanmm3a HAIMYWS HauTydiiero croco6a. [lepBelit ocHOBaH Ha

37 Cwm., narmpumep, Pexomenpanuu EITB no skcnepruse, map. C.I1.4.1
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CyOBEKTUBHOM TPEOOBAHUN OTHOCUTEIILHO TOTO, 3HAJI JIM U300peTaTeib HA MOMEHT
10JIa4YM CBOEH 3asBKH O KAKOM-JIMOO HHOM CIIOCO0€ OCYIIECTBIICHUS 3asBICHHOTO
U300peTeHus, Ty4IlIieM, 4eM Ipodre crocoOsl. BTropoii mpemycMarpuBaer, 4To B
clIyJae, eClii u300peraTelib (PaKTHUSCKH pacCMaTPUBAN TAaKOH MPEIOYTHTEIbHBIH
Croco0, TO TMO3BOJISIET JIM PACKPBITHE N300PETCHMSI, TPUBEACHHOE 3asBUTEIIEM,
CIEIUAIIMCTY B JaHHOW 00J1aCTH OCYIIECTBUTH 3TOT HAWIYYIIUH CIIOCO0 MK
M300peTaTeNlb CKPBUT 3TOT MPEANOYTHTEIBHBIA CIOCOO OT OOIIECTBEHHOCTH.
HenocraTku, oTHOCSIIHECS K PACKPBITHIO HAMITYYIIETO CIIoco0a OCYIIeCTBICHUS
3aSIBJICHHOTO U300pEeTeHMSI, 0OBITHO BCTPEUYAIOTCS PEJIKO BO BPEMSI pACCMOTPEHUS
3asIBOK, ITOCKOJIbKY 3aITMCH, CBHJICTEIBCTBYIONINE O TAaKUX HEJIOCTATKAX, MPAKTHYCCKU
OTCYTCTBYIOT.”

41. B HEKOTOPBIX CIy4asX YTOUHSETCA, YTO CYLITHOCTh TPEOyeMOro OmMCcaHusi H300peTECHHS
JIOJKHA COEPKATHCSA B CaMOM ITATEHTHOM JOKYMEHTE, a He ITOAPa3yMeBaThCs WA
IIPUBOAUTHCS IIyTEM OIIOCPENOBaHHOM cChUIKU. [IoaToMy B oTBeTe Poccuiickont denepanun
OTMEYAETCsl, YTO “HE NOIYCKAETCA 3aMEHA COOTBETCTBYIOIIETO pPa3feila ONHUCAHUS 3asSBKH
CCBUIKOW Ha UCTOYHHK, COJACPKALIII TaKyl0 CYIIECTBEHHYIO MH(DOPMAIUIO (MCTOYHHUK
JUTEPATYypBl, HA ONIMCAHUE NPEAIIECCTBYIOLICH 3asIBKH, ONIUCAHNE K OXPAHHOMY JOKYMEHTY U
T.1.).”

Hpedwecmeymmuﬁ YpPOB8EHb MEXHUKU U AHAJIOCUYHbLE 3AABKU

42. TloMuMO packpsITusi, TpeOyeMOro B OTHOILIEHHH CaMOT0 3asBJICHHOTO U300pEeTeHN S,
3asIBUTEIN B COOTBETCTBUU C HEKOTOPHIMU HAllMOHAIbHBIMH 3aKOHAMHU JTOJIKHBI
nH(OPMUPOBATH MATEHTHBIC BEOMCTBA O MPoUYei HHPOPMAIIH, KOTOPast MOXKET OKa3aThCs
IIOJIE3HOM B OLIEHKE JACHCTBUTEIBHOCTH MATEHTHBIX MPUTI3aHNUN WU TIOJIE3HOW B IOHUMAaHHUH
u300perenusi. COOTBETCTBEHHO MOTYT MPEIbSBIATHCS TPEOOBAHUS O PACKPBITUU
MPEIIECTBYIOLIET0 YPOBHS TEXHUKU WM O MPEAOCTaBICHUH HH(OPMALIUK O IPOBEICHUN
MATEHTHBIX MPOIEAYP B APYTUX BEIOMCTBAX MO aHAJIOTMUYHBIM 3asiBKaM. PackpbiTue
W3BECTHOTO YPOBHS TEXHUKH MOKET IPUBOJUTHCS B CAMOM OIMCAHUM WIIN JaBaThCA ITyTEM
CCBIJIKU Ha pejieBaHTHbIE NToKyMeHThl. Ha MexayHnapogHoM ypoBHe MucTtpykuus PCT
MpEeyCMaTPUBAET, YTO OMKUCAHUE JOJDKHO BKIIIOYATh ““IPEAIIECTBYIONIEE COCTOSTHUE TAHHOM
00J1aCTH, HACKOJIBKO OHO M3BECTHO 3asBUTEIIO, KOTOPOE MOXKET pacCMaTPUBATHCS MOJIE3HBIM
JUTSI TOHUMAaHMs, TOMCKa M 9KCIIEPTU3bI TaHHOTO U300PETEHNs, a TAK)KE MPEINOUYTUTENBHO,
TIPUBOUTE CCHUIKM HA JOKYMEHTBI, OTPAKAIOIIIE COCTOSHYE B JaHHOI obnactu.”> B
cornamenuu TRIPS mmeercst oTchuiKa Ha MOJIOKEHHE, TPEOYIOIIee “TIpeACTaBICHUS
uH(OpPMAIIUK OTHOCUTEIFHO aHAJOTHYHBIX 3apy0eKHBIX 3asSBOK U BBIIA4 Y JAHHOTO
3asBuTeNs.”>’

43. B orBere Benrpuu Ha JaHHBIM BOMPOC aHKETHI COOOINACTCS, YTO Y HUX CYILIECTBYET
TpeboBaHue “00 yKazaHHH MPEIIIECCTBYIONIETO YPOBHS TEXHUKHU ITyTeM ONUCAHUSI PEIICHUH ,
KOTOpPBIE COOTBETCTBYIOT OJIMIKE BCETO JaHHOMY M300PETEHHIO U IIyTeM LIUTHPOBAHUSA, TJe
3TO BO3MOXHO, JOKYMEHTOB, OTPAXKAKOIIUX TAKOW YPOBEHbB, a TAKKE MYTEM ONUCAHUS
HEJIOCTAaTKOB, HA YCTPAaHEHHE KOTOPHIX HAMPaBJICHO JaHHOE n3o0peTeHue.” OO0 aHATOTHYHBIX
TpeboBaHusIX cooommian Mekcuka, Mcnanus u Ypyrsaid. [loaToMmy B HEKOTOPBIX
3aKOHOJATENLCTBAX COACPKHUTCS TPEOOBAHUE K 3aSBUTEINIO MPEJOCTABIATH HHPOPMAITUIO 00
M3BECTHOM YPOBHE TEXHHMKH, BKIIFOUAsl CCBUIKM HAa COOTBETCTBYIOIINE TOKYMEHTHI C
000CHOBaHHEM HEOOXOUMOCTH OTPEACIICHUS TAKUX MAaTEPUATIOB IS LIeTIeH MOHUMaHUS

58 IMpasuio 5.1(a)(ii).
ok TRIPS, ctaths 29.2.
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JTAHHOTO M300pETEeHHUs WM OCYLIECTBICHUS 33a]]a4 SKCIIEPTU3bI MATEHTHBIX NpUTI3aHuii. B
otBeTe CIIIA manHOE 0053aTE€NBCTBO 3asIBUTENS OMMMCHIBACTCS CICTYIOITUM 00pa3oM:

“Crarps 37 C.F.R. 1.56 TpeOyer oT 3asBUTENCH U WX MPEICTABUTEIICH MTPOSIBICHUE
UCKPEHHOCTH, YECTHOCTHU M pacKphITus HHPopmMarmn. Kaxnoe nuio, cBa3aHHOe ¢
nojayeil U JAEeNONpPOU3BOICTBOM M0 NATEHTHOM 3asiBKE 00513aHO MPOSIBIIATH
HCKPCHHOCTb W YCCTHOCTL IPU BCACHUU ACII C ITaTenTHEIM BEIOMCTBOM C]_HA,
YTO BKJIIOUAET 0053aTENbCTBO PACKPHIBATH IEPE] BEIOMCTBOM BCIO
nH(OPMAIIHIO, U3BECTHYIO JAHHOMY JIUITY, M HMEIOIIYIO 3HAYCHHE JIJIsl OLEHKU
nareHTocrnocobHocty. ...” %

44. B oTBeTe 3TOr0 K€ BEJOMCTBA IPUBOIUTCS LIEJBIA P €T, B PE3YIbTATE
paCCMOTpeHI/I}I KOTOpBIX ITAaTCHTHBIC HpaBa GBIJII/I HpI/IBHaHBI HGHCﬁCTBHTCHBHBIMH NN HE
MOISKAITMIMHU OXpaHe M3-32 HEIOCTATOYHOTO PACKPBITHS H3BECTHOT'O YPOBHSI TEXHUKH TIPH
€ro HpOTI/IBOHOCTaB.HeHI/II/I AHAJIOTUYHBIM 33.py6€)KHBIM 3asi1BKaM, 6l a TAKXXE N3-3a OTCyTCTBI/I}I
TIepeBo/Ia CYIECTBEHHBIX YacTeil COOTBETCTBYIOIINX JOKYMEHTOB HA HHOCTPaHHbIE A3bIKN. 5
B manHOM OTBETE OTMEUaeTcs, UTO “ObIBAET KeNaTENbHBIM MPEICTABIATH HH()OPMAIIHIO
OTHOCHUTEJILHO TIPEAMIESCTBYIONNX UCIIOJIb30BAaHUN | MpoJakaxX Hake B TEX CIydasx, KOT1a
OHH, KaK 3TO MOKET Ka3aTbCs, OCYLIECTBISIUCH B SKCIIEPUMEHTAIbHOM TMOPSIIKE U HE
KacaJmch 0c000 3asiBJICHHOTO M300pETEeHUS WJIM HE OXBATHIBAJIM MOJTHOCTHIO TAHHOE
caenanHoe u3o0pereHue V% B oTBeTe 0TMeUaeTCs, YTO MPOUNE 3asBKH JKeIATETbHO TAKKE
MIPEACTABIISITh “BHUMAHMIO DKCIIEPTa TAKE B TE€X CIIyJasX, KOTJa B OTHOIIEHUH HX JIUIIh
HUMECTCA COMHCHUC, UTO OHU MOI‘YT BIIUATH <«HA H&TGHTOCHOCOGHOCTB» 3a541BKHU, KOTOpyIO
paccMmaTpuBaeT 3Kcnepr.”

60 Komexkc 37 C.F.R., ctatps 1.56 Taxke mpemycmaTpuBaet, 94To “BemoMcTBO moomipsier

3asBUTENEH TIIATENFHO paccMaTpuBaTh: (1)npeaniecTBYIONHiA yPOBEHb, IPUBEACHHBIHN B
OTYeTax O MOUCKE 3apyOEKHOro MaTeHTHOT'O BEIOMCTBA B IPOTUBOIIOCTABIISIEMON 3asBKE U

(2) 6mmkaiiyro nHGOPMAITHIO, Yepe3 KOTOPYIO JINIIA, CBA3aHHBIC C TTOIaueH WIH
JeJIOTIPOM3BOJICTBOM T10 MTATEHTHOH 3asiBKE, CYJST O MATEHTOCIOCOOHOCTH JII000T0
paccMaTpuBaeMOTr0 MPUTA3aHUA AJISl TOTO, YTOOBI YJOCTOBEPUTHCS, UTO BCS CYILIECTBEHHAS
uHQOpMAITHSL, COJepIKalIascs B Hell, ObUIa pacKphiTa BEIOMCTBY. ~~ B TOM e MoNoXeHnn
YTOUHSIETCSI, YTO MH(DOpMAIIHS SBISETCS CYNIECTBEHHOM [ TATEHTOCTIOCOOHOCTH ““eCIIM OHa
He ABJIsieTcsl 00001Iaromeil o OTHOIIEHUIO K HH()OpMAIIHH, YKe IPEACTaBICHHON nin
BKJIFOUAEMOH B TEKCT 3asiBKH 1 (1) OHa ompenensier cama Wil B COYE€TaHUH C APYTOn
uHpOpMaIeH HEMAaTCHTOCIIOCOOHOCTh PUTA3aHus prima facie; unu (2) oHa ONPOBEPracT UK
SIBIISIETCS. HECOBMECTUMOM € TIO3UIMEH, 3aHUMAaeMOil 3asBUTENIEM B OTHOLICHUH: (1) BO3paKEHUS
NPOTHB AOBOJOB O HEMATEHTOCIIOCOOHOCTH, BBIIBUTAEMbIX BEIOMCTBOM WK (ii) yTBEpKACHUS
B MIOJIb3Y apT'yYMEHTOB O MATEHTOCTIOCOOHOCTH.”

Heno komnanuu Gemveto Jewelry Co. npotue komnanuu Lambert Bros., Inc., Cm. 542 F.
Supp. 933,216 USPQ 976 (S.D. N.Y. 1982).

Heno kommanuu Semiconductor Energy Laboratory Co. mpoTuB KoMIaHuHA Samsung
Electronics Co., Cm. 204 F.3d 1368, 54 USPQ2d 1001 (Fed. Cir. 2000).

Jeno Kopnoparmuu Hycor Corp. npotuB komnanuu The Schlueter Co., Cm.740 F.2d 1529,
1534-37, 222 USPQ 553, 557-559 (Fed. Cir. 1984). Cwm. Taxxe aeno LaBounty Mfg., Inc. v.
U.S. Int’l Trade Comm’n, 958 F.2d 1066, 22 USPQ2d 1025 (Fed. Cir. 1992).
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Mukpoopeanusmbi u 6uoI02UYECKUL MAMeEPUA

45. B psane oTBETOB YIIOMHUHAIOTCS CIICIUAIbHBIE 0053aTENBCTBA [0 PACKPHITHIO
WHPOPMAILINU KaK B OTHOIICHUH MUKPOOPTAaHU3MOB, TaK U 00JIee IIHMPOKOTO PACKPHITHS B
OTHOILIEHHH GMoIorudeckoro Matepuana.®* B aTux ciyuasx, kak mpaBuio, TpeGoBanoch,
yTOOBI OBLIIM TIPEICTABIICHBI CBEACHUS O IETIOHUPOBAHUHU 00pa3iia MUKpOOpTraHu3Ma (M
OMOJIOTHYECKOTr0 MaTepuaia), HeoOXOJMMOTO JUIsl peau3aliy JaHHOTO U300peTeHus, B
YaCTHOCTH B T€X CIIy4Yasx, KOTJa MOCIIEAHNE HE MOTYT OBITHOITUCAHBI MTUCHhMEHHO (OoJiee
TOT0, MHOTJIa TPEOYeTCs TaKXkKe, YTOOBI JaHHBINA 00pa3el] ObLT JOCTYIEH pa3yMHBIM 00pa3oM
JUTsT OOIIECTBEHHOCTH ), HJTM CBEJICHHUSI, OTHOCSIIIHECS K CIIEIUAIBHBIM TPEOOBaHUSM T10
UACHTU(DUKAIIIY WU ONMCAHUU OMOJIOTMYECKOTO MaTepHraa.

46. Hampumep, B otBeTe @paHiuu cO0OOIIAETCs, UTO “‘B TE€X CIydasx, KOraa n300peTeHue
KacaeTcs UCIOIb30BaHUS MUKPOOPraHU3Ma, K KOTOPOMY OOIIECTBEHHOCTh HE UMEET JIOCTYIa,
COOTBETCTBYIOIIIEE OMMCAHUE HE CUUTACTCS IOCTATOYHBIM PACKPBITHUEM U300pETEHUS, €CITU
oOpazer; MUKpOOpraHiu3Ma He ObLT ISTIOHUPOBAH B YIIOJHOMOUYEHHOM opraHe.” B oTBete
EIIB coobmiaercs, 4To B COOTBETCTBUU C MpaBuiioM 28 EBporelickoii maTeHTHON KOHBEHIINH
“ecnn U300peTeHNE CBSI3aHO UITU KacaeTcsl UCII0JIb30BaHMsI OMOJIOTHYECKOT0 MaTepuasa 1
TaHHBIA OMOJIOTHYECKHI MaTepual He JOCTYICH JIJIsl OOIIECTBEHHOCTH U HE MOXET OBITh
OTIMCaH TaKUM CIIOCOOOM, YTOOBI CIIOCOOCTBOBATH OCYIIECTBICHUIO H300pETEHUS
CIEIMAIICTOM B TAHHOW 00J1aCTH, TO HEOOXOIUMO OCYIIECTBUTH ICTTOHUPOBAHUE TAHHOTO
OMOJIOTHYECKOr0 MaTepuana.”

47. B otBere Pecyommku Kopest roBopuTcst, uto “‘maTeHTHAas 3asiBKa Ha U300peTeHune ,
OTHOCAIIeeCs K MUKPOOPTaHU3MY, JOJDKHA COJIEPIKaTh NETAbHYI0 HH(POPMAIIUIO
OTHOCHUTEIIbHO JIF000r0 MUKPOOHOI0 MaTepuaa , UCIIOJIb30BaHHOTO NP CO3/IaHUU JTAHHOTO
U300peTeHus ¢ TeM, YTOObI JTH000€ TUII0 ¢ MPO(HECCHOHATBHON MOITOTOBKON B TaHHOMN
obsacti 6b1T0 OBI CIIOCOOHO OCYIIIECTBUTH AaHHOE n300peTeHne.” B oTBeTe ABCTpanuu
OIMCBIBAIOTCS TPEOOBAHMSI IO PACKPBHITHIO OMOJIOTHYECKOT0 MaTeprana: “‘eCciu UCXOIHBIM
MaTepHaJIOM SIBJIIETCS] OMOJIOTUYECKUI MaTeprall, TaHHOe TPeOOBaHUE MOXKET OBITh
BBITIOJIHEHO MYTEM ITOJIHOTO CIIOBECHOTO ONMCAHUS JaHHOTO MaTepHaa, BKIIIoYast
uH(pOpMalLIMIO, TJe ero MOXKHO HalTH 1 KakuM o0pa3oM pacno3HaTh. Hampumep, moiHoe
OIKCaHNe MUKPOOPTraHMU3Ma MOAPA3yMEBAET MOIHBIA epedeHb MOP(POIOTHUECKUX,
OMOXMMHYECKHX U TAKCOHOMHYECKHX XapaKTEPUCTUK 3TOT0 MUKPOOPraHU3Ma, U3BECTHBIX
3asgBUTENIO. B onucaHny JOKHO MPUCYTCTBOBATH OCTATOYHOE YHCIIO JIeTalei,
HEOOXOAUMBIX IS CTICIIMAINCTA B TAHHON 00JIaCTH, YTOOBI OTJIMYUTD, UACHTU(UIIUPOBATH U
NOBTOPUTH JTaHHOE n300peTeHne. [103ToMy 0OBIYHO B TEX CiIydasix, KOrjaa U300peTeHue
OTHOCHUTCS K OMOJIOTMYECKOMY MaTepHaly, ’TOT MaTepuai J0JKeH ObITh IENOHUPOBAH B
MexnyHapoaHoM Jleno3uTapHOM opraHe B COOTBETCTBUU ¢ bynanemrckum 10ropopom.”

48. B otere Poccuiickoit denepannu roBOPUTCS, UTO B POpMYIIe, XapaKTepH3yIOLIeH
ITaMM MHKpPOOpPTaHU3Ma, KYJIbTYPhl KIETOK PACTCHUHN WITH )KUBOTHBIX JIOJDKHBI OBITH
BKJIIOYEHBI POJIOBOE WJIH CHEIMAIbHOE Ha3BaHWE OMOJIOTHYECKOT0 0OBEKTa Ha JIATBIHU C
yKazaHueM (pamMuiinu aBTopa(oB) JaHHOTO BHJIA,  €CJIA IITaMM ObLT JCTIOHUPOBAH, Ha3BaHUE
Wi ab0peBraTypy KOJUICKITNHU-IEO3UTAPHsl, pETUCTPAIIMOHHBIN HOMED, TPHUCBOCHHBIH
KOJUICKIIMEH JEMOHUPOBAHHOMY OOBEKTY M 0003HaueHue mramma’”. MomgoBa TpedyeT oT
3asgBUTENS “paCKpHIBATh B 3asBKE, OTHOCSIIEICS OMOJIOrMYECKOMY MaTepuaty HH(OpMAIIHIO,
KacarolIyrocs KyJIbTYPHO-MOP(HOIOTHIECKUX, (GU3HOIOTUIECKHUX, ONOXUMUYECKHX, & TAKKE

64 Hampumep, B otBete IlIBerum cooOmaeTcst, 9T0 3TO pacIupseT TaHHOEe TpeOOBaHHE.
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reMO-, 1 TeHOTAKCOHOMHYECKUX, KAPUOJIOTHUECKUX B OMOTEXHOJIOTHIECKIX XapaKTePUCTUK
MaTepHaa; XapakKTepuCTUKy 00pasiia MmaTepralia; MPUHIIAI THOPUIN3AIIHT; TCHEATIOTHIO
KOJIOHMI; YCIIOBUS KYJIbTUBUPOBAHHUS U IIPOYME XaPAKTEPUCTUKH, a TAKIKE IIPOLIECC
MPOU3BOACTBA TAaHHOTO MaTepuana.”

49. B psine OTBETOB TaKKe OTMEUAJIOCh, YTO HMEIOTCS CIICIMAIbHBIC TPEOOBAHMS ISt
nepeyHeil HyKJICOTUIHBIX M AMHUHOKHCIOTHBIX TIOCIEI0BATEIBHOCTEH, OTHOCSIINXCS K
n306pererno® (Bkmouas MammHOUMTaeMyio GopMy B kommbioTepe®®). Hampumep, B oTeTe
Kuras otmeuaercs, uto “B TeX ciaydasiX, KOI/la NaTEHTHAs 3as1BKa COJIEPKUT PACKPBITHE
OJIHO uiu 60Jiee HYKJICOTUAHBIX U AaMUHOKHUCIIOTHBIX ITOCIIEI0BATEIbHOCTEN, ONUCAaHUE
JOJI’KHO COJIEPKaTh NEPEUYCHbB MOCIEI0OBATEILHOCTEH B COOTBETCTBUHU CO CTaHAapTOM
Benomctsa (SIPO). [lepedyens mocieqoBaTeIbHOCTEH TOJDKEH OBITH MPEICTABIICH B BUJIC
OTJICTbHON YaCcTH OMHCAHUS, KPOME TOTO JIOJDKHA OBITh MPEACTaBIICHA KOMHS YKa3aHHBIX
MOCJIETIOBATEILHOCTEH B MalIMHOUYNTaeMou opme.”

Packpvimue unpopmayuu 06 usoopemamene/asmopcmee

50. CornacnHo [lapmkckoit KOHBEHIIUN “U300peTaTesib UMEET MPABO OBITH YIIOMSIHYTHIM
KaK TakoBOM B matenTe,”®’ naxe eciu JaHHBIA H300peTaTeNb WM COABTOP HE MMEIOT MPaB Ha
noJjiyueHue camoro nateHta. OOBIYHO OT MATEHTHBIX 3asiBUTENIEH TpeOyeTcss Takxke
IPEJCTaBUTh ONPEACICHHYI0 HHPOPMALIMIO O JaHHOM W300pPETEHNH, a TaKkKe HHPOPMALIUIO
aJIMMUHHCTPATUBHOTO XapaKTepa — HalpuMep, aapec AJis NepPEenucKi BHYTPHU CTPaHbl JAHHOTO
narenTHOro oprana.®® Xots B 061eM yno6HO pasnuuaTh MeXIy hopMaTbHBIMU
TpeOOBaHUSMU, MPEABSIBIIEMBIMH B IPOIIECCE TATEHTHOIO JeIONPON3BOICTBA, a TAKXKE
CYIIECTBEHHBIMHU TPeOOBaHUSIMHU, TEM HE MEHEE OT/IEIbHBIE OUEBUIHO «(POpPMATILHBIC)
TpeOOBaHUS MOTYT AaTh OCHOBAHUE IS ITPABOBBIX COOOpaKEHUH MO CYILECTBY C
BBITEKAIOLTMMH BaXXHBIMH MTOCIEACTBUSAMHE. JleKapalyst OTHOCUTEIbHO JIMYHOCTH
n3o0peTatesns(ell) MOKET CTaTb OCHOBOM KPUTHYECKOM OIEHKH, KTO M3 YKa3aHHBIX JIUIl BHEC
CYIIECTBEHHBIN BKJIa] B 3asIBICHHOE N300peTeHHE, U CIYKUTh JIETUTUMHON 0a301 MaTeHTHOH
3as1BKH, a TaK)Ke MPEOCTABISIEMBIX TTaTEHTHBIX npaB. WaeHTudukaius nzodperarens(ei)
aBisieTcs (PyHIaMEHTaIbHBIM MOMEHTOM, KOTJja MaTeHTHOE MPABO, MPSIMO MJIM KOCBEHHO,
BBIBOJIUTCS U3 aKTa CO3/1aHUs N300peTeHus. 3asBUTENb, KOTOPBIM HE UMEET TPeOyeMBbIX
B3aMMOOTHOIICHHI C ACUCTBUTEIHHBIM(M) HU300peTaTeneM(ssMu) (HapuMep, He SBIISETCS caM
nzo0perareneM, paboroaareneM H300peTaTelNs MM €ro MPAaBOMPEEMHUKOM), HE UMEET
IPaBOMOYMI MIPETEHI0BATh HA MOJIyYeHHE MATEHTHOTO MPaBa, 1aXKe €CJIN IaHHBINA MaTeHT B
JIPYTUX OTHOIICHHUSX SIBJISIETCA MOJIHOCTHIO IEWCTBUTEIBHBIM IO CYIIECTBEHHBIM OCHOBAHUSAM
(HOBU3HBI, H300PETATEIHLCKOTO YPOBHS U MPOMBIIUICHHOW TPUMEHUMOCTH). TakuM o6pazom,
oueBHIHOE (hopMaTbHOE TPEOOBAaHUE MOXKET TAK)KE 0Ka3aThCs 3HAYUTEIbHBIM (haKTOPOM
IIPAaBOBBIX IMOJIHOMOYHI M HEPACKPBITUE ICHCTBUTEILHOTO aBTOpa (BKIIOYast COABTOPOB)
MOJKET CKa3aTbCs Ha JIEUCTBUTEIHHOCTU MATEHTHOTO MpaBa. IHbIMU clioBamH,
IPOMCXOXKACHUE UITH ITPABOBasi OCHOBA MATEHTHOI'O MPaBa JI0JIKHA B OTJCIBHBIX CIydasx
ObITH 3asiBNieHa. B oTBete IlIBeinapun orMeuaeTcst TpeboBanre EBpomnelickoii maTeHTHON
KOHBeHLUH (cTaThs §1), mpeaycmaTpuBatoniee, uto: “EBpomnelickas 3asBKa JOKHA
yKa3bIBaTh N300peTarens. Ecinu 3asBuUTeNb HE ABIsSETCS H300peTaTeseM Uilu SBJISIETCS He

65
66

OtBet Poccuiickoit @eneparuu.

Otset Kanassr.

67 Cwm. Cratbro 4ter; cp. crateio PCT 4(1)(v).

o8 Cwu. JloroBop o maTeHTHOM MpaBe, ctaThs 8(6); moroBop PCT crateio 27(7); Cornarienue
TRIPS, crateio 3.2.
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€MHCTBEHHBIM H300peTaTeneM, Takoe yKazaHue T0OJDKHO COAePKATh 3asBICHHE,
packphIBaroliee UCTOYHUK MpaBa Ha EBpomneiickuil maTeHr.”

51.  Ecnu maTeHT OCHOBaH Ha 3HAHUAX APYTOro JuIla (HE3aBUCUMO OT TOTO, SIBJISIOTCS

JIX OHU TpaJUIIHUOHHBIMU HUJIN HGT), B TakoH CTCIICHHU, YTO 3TH 3HAHUS COCTABIAIOT
CYIIECTBEHHYIO YacTh IaHHOTO U300pPETEeHHUSI, U JaHHOE JIUI0 HE ObUIO UACHTU(ULIMPOBAHO B
Ka4yCCTBC I/1306peTaT€JI}I, 3TO OGCTOHTGHBCTBO MOKCT UMCTh CYIICCTBCHHBIC ITPABOBLIC
nocneacTBus. OHO MOXKET ObITh OCHOBOM HCKa, YTOOBI JAAHHOE JIULO MOTYYHIIO IIOJTHOMOYHUS
Ha 4aCTUYHOC HJIHU ITOJIHOC BJIAJACHUC IIaTCHTOM, UJIN 6I>ITI> OCHOBOH IMMPU3HAHUS TaTCHTA
HeJeCTBUTENLHBIM UK €ro aHHynupoBanus.’ Ecnu naHHas cOBOKYIHOCTb 3HAHUIA ObLIa
packpsITa JJisi OOIIECTBEHHOCTH (HAIIpUMep, BIIaIeNbIIeM TPAAULIIMOHHBIX 3HAHHIA) 10 AaThI
MPUOPUTETA JAHHOTO ATEHTa, TO ATO MOKET MPUBECTU K MPU3HAHUIO 3asBICHHOTO
I/I306peTeHI/I}I HC,Z[GﬁCTBPITG.HBHBIM H3-3a OTCYTCTBH HOBU3HBI.

52. TpeOGoBaHuUs O PACKPBITUU NaHHBIX 00 N300peTaTene UMEIOT HETOCPEACTBEHHOE
OTHONICHHE K TUCKYCCUU O MPUCBOCHUH TPAJAULIMOHHBIX 3HAHUH C y4ETOM 03a00YEHHOCTH,
BBICKA3aHHOM 110 TIOBOJTy TOTO, YTO HEKOTOPBIC 3asBIICHHBIC N300pETEHUSI MOTYT BKIIIOUATh
TpaAUITMOHHBIC 3HAHUS 0€3 pa3pelieHus ux nposaiiaepa. CymiecTByeT O0NbIION MaTepra
0 MPELEICHTHOMY MPaBy B paMKax MaTEHTHOI'O 3aKOHOJIaTEIbCTBA OTHOCUTEIBHO MOHSITHS
«H300peTaTenbCKuil BKIaA» WIN, APYTUMU CIIOBaMU, KaK OMPEE/IUTh, KaKOH BKJIaJ B
CO3J1aHNE N300PETEHUSI MOKET CUNTAThCS CYIIECTBEHHBIM H300pETaTeIbCKUM BKIIAJJOM
(BxirO4ast coaBTOpcTBO). COrIacHO OJJHOMY aBTOPUTETHOMY HCTOUHUKY IO TATEHTHOMY
3aKOHOJATENLCTBY BenmukoOpuTanuu, “TeHepupOBaHKE WS WM HATPABICHUS
UCCJIEIOBaHUM, TO €CTh, POPMYITUPOBAHUE TPOOIEMBI JUISI €€ PELICHUS, MOKET TaKKe
TPAKTOBAThCS KK M300PETaTeNbCKUI BKIIA, IPU 3TOM IPUBOAUTCS €710, B KOTOPOM “OBLIO
MPU3HAHO, YTO JIUIO (A) SIBISIETCS COABTOPOM HOBOT'O METO/1a U30JIMPOBAHUS SJIEKTPUUECKUX
Ka0eeid, TOCKOIbKY ObLIO MaJlo BEpOSITHO, 4To Nuilo (b) mpumien 6s1 k popmynupoBke
npoOeMbl 0e3 mocka3ku co cTopoHbl A... Ha pemenune Cyna moBmusut TOT (akT, 4TO
BHUMaHuE OCHOBHOro u3obOperatens (b), KoTopblil He paboTall B COOTBETCTBYIOIIEH
obJacTu, ObLII0 00paIeHO Ha BO3MOKHOCTh COOTBETCTBYIOIIETO YCOBEPIICHCTBOBAHUS
muniom (B).”7! C apyroii cToponsl, “penrenue 06 OCYIIECTBIEHHH ONPeIeTeHHOMN 11eu
MaJio BEPOSATHO JIsl HHTEPIPETAI[MH 3TOTO (aKTa Kak JOCTaATOUHOTO TBOPUECKOT'O YCUITHS,
HEOOXOIUMOTO sl IPU3HAHUS €r0 N300peTaTeNnbCKUM BKIIaqoM.” B TeX ciaydasx, Korjaa B
M300peTaTeNIbCKON ACSITETFHOCTH 3asiBUTENS ObUIM UCIIOJIb30BAHBI TPAAUIIMOHHBIE 3HAHUS
(T3) B kauecTBe HampaBIeHUS WK HaMeKa, U T3 He COCTaBISAIOT YacTh H300PETATEIHCKOTO
npolecca Kak TakOBOT'0, TO B 3TUX ClIy4asix Biajaenbiibl T3 umu npoBaiaepsl T3 MoryT He
paccMaTpuBaThCs B KAUYECTBE COABTOPOB. Pe3ynbTaT paccCMOTpPEHUsl JaHHBIX BOIPOCOB U
pa3IuuMs MeXAY BKIAJAOM: H300peTaTeIbCKUM U HEM300pEeTaTeIbCKUM, MOTYT TaKxkKe
BapbUPOBATHLCS B CBSI3U C KOHKPETHBIM MPUMEHEHUEM OOIIHUX MPUHITUTIOB B
COOTBETCTBYIOIIMX HAIIMOHAIBbHBIX MPABOBBIX crcTeMax. [loTeHnunanpHO, CylIeCTBYeET
BEPOSATHOCTH KOT/A TO, YTO PACCMATPHUBACTCS U300PETATEIHCKUM BKJIAJ0M B OJTHOM
IOPUCAUKIINH, HE MOKET CUUTATHCSI TAKOBBIM B IPYTOM IOPUCIAUKIINY, a 3TO 03HAYAET, YTO
00s13aTeNbCTBA 0 UACHTH(PHUKAIIUN KaK0TO U300peTaTeNsi MOTYT BapbUPOBATHCS B Pa3HBIX

69 HpI/IHO)KeHI/IC K OTBCTY ABCTpaJ'II/II/IZ OCHOBaHHWA IJIs1 aHHYJIMPOBAHUA BKIIFOYAKOT:

“ maTeHTOOONIAIATEIh HE UMEET IpaBa Ha IMOTyUCHHUE MAaTeHTa U “TaTEHT MOJydeH ITyTeM oOMaHa,
JIO’)KHBIX YTBEPKICHUN WM BBEACHUS B 320y X acHue.”

0 [MarenTa Staeng’a [1996] RPC 183.

n L. Bently & B. Sherman, “3akoH B 00macTi HHTEIEKTyallbHOI cobcTBeHHOCTH,” OKChopa,
2001, cTp. 476.
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CTpaHax, OCOOCHHO B IMOTPAHUYHBIX CIIydasx, Korja T3 ObUIM MCTIOIh30BAHbI B KAYECTBE
HaIpaBJIIOLIEro MyTH WIKA COCTAaBJISIIM NEPBBIH 1Iar B ©300peTaTebCKOM Iporecce. ITo
WJUTIOCTPUPYETCS, B YaCTHOCTHU, nipaBuiioM 4.6 (¢) Unctpykuuu PCT, kotopoe
peycMaTpuBaeT NOTEHIMAIBHYI0 HEOOX0IUMOCTh B 3asIBJIEHUH, [10JJaBAEMOM BMECTE C
MEXYHAPOIHOM 3asiBKOM “‘yKa3bIBaTh Pa3HbBIX JIMII B KaUeCTBE M300peTaTesei B Tex
cilydasix, Korja TpeOOBaHUs HAllMOHAJIBHBIX 3aKOHOJATEIbCTB YKa3aHHBIX FOCYJapCTB HE
COBHAIAIOT.”

Cneuuaﬂbele MepPbl OMHOCUMENIbHO cEHEMUYECKUX peCypCco6 Ulu T3

53. Bompocsl ¢ 3 no 10 AHKEThl OTHOCHJIMCH K TPOYUM CIIEIHATEHBIM TPEOOBAHHSIM,
IPEIbABIAEMBIM K TATEHTHOMY 3asBUTEIIO, B OTHOLUIEHUU PACKPBITHS ONPEAEICHHOM
uH(pOpMaLnK, Kacarolleics reHeTnueckux pecypco mwin T3. IloMuMO OTBETOB Ha 3TH
BOIIPOCHI, B PsAJIE OTBETOB PACCMATPUBAIIUCH CIIELMATIbHbIE TPEOOBAHMSI 10 PACKPBITUIO
OMOJIOTUYECKHUX PECypCcoB (Kak OTMEUalioch Bhllie). B 60ibIIMHCTBE OTBETOB Ha BOIIPOC 3
YKa3bIBaJIOCh, YTO B IEHCTBYIOLIMX HACTOSILEE BPEMsI 3aKOHAX HE CONEPKUTCS TpeOoBaHUe
00 HMCTI0JIb30BaHUH CHEIMATIBHBIX (POPM IO pacKphITHIO HH(popMaru. B panee
IPECTAaBICHHBIX MaTepHajax sl paCCMOTPEHMsI HA JaHHOM KOMHTETE COJIEPKAIUCh TAKKe
OTBETHI OTHOCUTENILHO MCIOJIb30BAHMUS CIIEIUATBLHBIX MEXaHU3MOB. >

54. B otsere EBponelickoii Komuccuu roBopurcs, 4ro:

“B lupextuBe 98/44 0OTHOCUTENHHO IPABOBON OXpaHbl OMOTEXHOJIOTUYECKUX
M300pETeHUI HE COJEPIKUTCS KaKOM-THOO CTaThU, TOCBAIIEHHON JAHHOMY BOIIPOCY.
OpHako B eKIapaTUBHOMN yacTu 27 (KOTopas He SBIISETCS 00sS3aTeIbHOM B
IOPUINYECKOM IIJIaHE) TOBOPUTCS, UTO “€CciIM U300peTeHHEe OCHOBAHO Ha
OMOJIOTMYECKOM MaTepraie paCTUTEIBLHOTO MM )KUBOTHOTO MPOUCXOXKICHUS WIIN €CITU
B HEM HCIOJIb3YyeTCsl TAKOM MaTepuall, TO MaTeHTHas 3asBKa JJOJDKHA B CIydae
HE00XO0IMMOCTH BKJIIOUATh UH(OPMAIIHIO O reorpauueckoM MPOUCX0KICHUN TaKOTO
MaTepHaia, eciii OH U3BECTEH (...). BrIlloIHEHNEe WM HEBBITIOJIHEHUE TaHHOTO
NOJIOKEHHUS HE HAHOCUT yiiepOa /uig o0paboTKMU 3asBKU WM AEHCTBUTEIHHOCTH IPAB,
BBITEKAIOIINX B CUJTY BBIJIAHHOTO MMaTeHTa.”

“JlaHHOE MOJ0KEHNE TOJHKHO pacCMaTPUBATHCS B KAUYE€CTBE MOOIIPEHUS IS
YIIOMUHAHUS TeorpauIecKoro HCTOYHUKA OMOJOTUYECKOT0 MaTeprasa B MaTeHTHOM
3as1BKE€ B COOTBETCTBHUH C PEKOMEHIAIIUSIMH, IPUBEICHHBIMU B cTaThe 16(5) KonBeHmu

72 Hampumep, nokymentr BOMC Document WIPO/GRTKEF/IC/1/11, npeacraBieHHbIH
rocynapcrBamu-wicHaMu AHAckoro CoobmectBa, conepxut [Ipunoxenus Il u IV
HeodumaabHbIA nepeBo Pemenus 391 —O01muii pexXuM o T0CTYIY K TeHETHYECKUM
pecypcam, a Takxke Pemenne 486 — OOmuiA pekuM OTHOCUTEIIBHO MHTEIICKTYTbHON
cobctBeHHOCTH. CTaThs 26 MOCIETHETO PEILICHHUS BKIIIOYAaeT TpeOOBaHUE O “KOMHMU KOHTPAKTa
IO JTOCTYITY, €CIH MPOYKTHI WK CIIOCOOBI UX MOJTyYeHUs, HA KOTOPBIE MTOAaHbI TaTCHTHAS
3asiBKa , ObLIH MOJYYEHbI M CO3/IaHbl HA OCHOBE TeHETHYCCKHX PECYPCOB WIIM MX MMOOOYHBIX
MPOAYKTOB, MMEIOLINX MTPOUCXOXKICHUE B OJHOM 13 cTpaH- yuactHul CooluiecTBa;” u “B
cilyyae He0OXOIMMOCTH KOIMIO TOKYMEHTa, KOTOPBIN yIOCTOBEPSIET JIULEH3UIO WIN
pa3pernieHre Ha UCTONb30BaHNE TPAAUIIMOHHOTO 3HAHHS KOPEHHOTO, a(ppo-aMeprKaHCKOTO WIIH
MECTHOT0 coodriecTBa B cTpaHax CooOIecTBa B TeX ClIydasix, KOra MpOoAyKThl MIIH CIIOCOObI
WX TIOJTyYeHUs], OXpaHa KOTOPBIX UCTIPAIINBACTCS, OBIIH IMOYIEHBI WA Pa3padoTaHbl Ha
OCHOBE 3HaHMS, IPOUCXOMSIIETO U3 OAHOM U3 cTpaH CoodliecTBa COrmacHO MOI0KEHUSIM
Pemennst 391 u neiicTBYIOMMX MOMPABOK M MPaBUI K HUM.
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0 OmonornyeckoM pazHooOpazuu. OmHAKO MpenoCcTaBlIeHUE Takol HH(OpMAIIUU HE
SIBJIIETCS 0013aTEIBLHBIM B COOTBETCTBHH € 3aKoHOAaTeIbcTBOM CooOlecTBa.
Hemnpencrasienne Takoit mHPpOpMAIK TaKKe HE IMEET HUKAKHX MTPABOBBIX
MOCJICICTBHM 1711 00paOOTKHU MATEHTHBIX 3asIBOK WJIM ICUCTBUTEIIBHOCTH TIPaB,
BBITEKAIONINX B CHJIY BbIJIaYu NATEHTA.”

55. B otBere 'epmanuu oTmedaercs, yTo ‘‘B HAllleM HAIIMOHAILHOM 3aKOHOJIaTEIbCTBE HE
COJIEP’KUTCS KaKoro-1u0o crennaibHoro TpedoBanus. PackpbiTie HCTOUHUKA
pOMCXOXKAeHUs1 oroBopeHo B npeamOyne upexktusl EC 98/44/EC no npaBoBoii oxpaHe
OMOTEXHOJIOTHYECKUX U300pETeHU, HEe OyIyun 00s3aTebHpIM TpeboBanuem.” 1lIBernus
coobmmaet, uto B Memopanayme [IpaButenscrBa o peanusanuu Jupexktussl EC (98/44/EC)
COJIEPKUTCS MIPEIOAKEHHE O IMPUHATUU IPOEeKTa HOBOro npasuiia 5(a) Jlekpera o mareHTax.
[IpoekT nanHoOrO NpaBuiIa noropsieT naparpad 27 npeamOysl Aupextussl EC u cogepxur
MOJIO’KEHHUS O PACKPBITUHU Teorpaduyeckoro HCTOUHNKA OMOJIOTHYECKOT0 MaTepHala B
CJIEIyIOIIEM BUJIE:

“Ecnu n300peTeHrne 0CHOBaHO HA OMOIOTHYECKOM MaTepualie paCTUTEIBHOTO HITH
KMBOTHOT'O POUCXOXKICHUS WIH €CIIM B HEM HCIIOIb3yEeTCS TAKOH MaTepHal, TO
naTeHTHas 3asiBKa IOJKHA BKIIIOYATh MHPOPMALIUIO O Teorpaduyeckom
IPOUCXOKACHUH TaKOTO MaTepHaja B ciiydae ero nu3BecTHocTH. Eciam nponcxoxaenue
HEHM3BECTHO, 00 ATOM JIOJHKHO OBITH cKa3zaHo. OTcyTcTBUE HH(OPMAIIH O
reorpa)uIecKoM IMPOUCXOKACHUH WK 00 OCBEJOMIICHHOCTH 3asIBUTEIIS B 3TOM
OTHOILIECHUH HE HAHOCUT yIepOa st 00pabOTKH 3asBKH UM JEHCTBUTENLHOCTH TIPaB,
BBITEKAIOIINX W3 BBIIAYU IIaTEHTA. =~

56. OrtHocutensHo T3 B oTBeTe PyMBbIHMM TPUBOIUTCS MPOEKT MOMPABKHU K €€ TATEHTHOMY
3aKOHY, KOTOpasi IpelyCMaTPUBAET, UTO “‘B TEX CIydasiX, KOrJga YpOBEeHb TEXHUKU BKIIOYAECT
TaK)Ke TPaJUIMOHHbIE 3HAHUSI , OHU JJOJKHBI OBITh OJJHO3HAUYHO YKa3aHbl B ONHMCAHUH,
BKJIIOYAsi ICTOYHUK MX MPOUCXOKACHUS, €CJIA OH U3BECTEH.”

eticmeumenvnoe packpvimue penesanmHoll UHGpopmayuy 6 COOMmeemcmeuy ¢ 0ouuM
nameHmHuIM 3aKOHOOAMENbCMBOM

57. Bompoc 12 AHKeTHI Kacajcsi TOro, HaCKOJIbKO TPaJUIIMOHHbIE TPEOOBAHNUS O
PACKpBITUU ACUCTBUTEIHHO OOS3BIBAIOT UM MOTYT OTEHIIMATIBHO 0053aTh 3asiBUTENS
PacKpBIBaTh KAKIYI0 U3 HHPOPMAIIMOHHBIX KaTEropuii, chOpMyIHUPOBAHHBIX B BOIIPOCAX C
3(a) mo (f), , B HEeM copaeprkanack mpochda MpeACTaBUTh HHPOPMAIIUIO O JTHOOOM M3 TaKHX
cinydaeB. B momonHeHue k oTBeTaM AHKeThl KoMHTET monydun paHee MpeacTaBIeHHYO
nH(popMaIrio, Kacarouryrcs JaHHOTO Bonpoca. B wactHocTH nokyment BOUC
WIPO/GRTKF/IC/1/13,7* conepsxan ciemyrolue KOMMEHTApPHH Ha OCHOBE 0030pa
PEJEeBaHTHBIX JOKYMEHTOB: “U3 BCEX MMAaTEHTOB, B KOTOPBHIX UCIOIB3YETCSl MaTepHal
OMOJIOTUYECKOT0 UCTOYHUKA, TAKUX KaK: PaCTEHUSs, TPHOKH, )KUBOTHBIE, MUKPOOPTaHU3MBI,
MBI, B IEPBYIO O4epeb, COOMpaeMcsi CKOHLIEHTPHUPOBATh BHUMAaHKUE Ha MATEHTHBIX 3asiBKax,
OTHOCSIIIMXCS K PACTUTEIHHBIM IKCTPAKTaM, KOTOPBIE SIBIISIOTCSA Hauboee
MHOTOYHUCJICHHBIMH B TaHHOU o0Osiactu. Kak mpaBuiio, ecinu pacteHue(s) siBiseTcs (F0Tcs)

73 “HaTCHTBI, B KOTOPBIX UCTIOJIB3YCTCA MaTCpHUaJl OHOJIOrHYECKOro HCTOYHHKA, U ACJIACTCA

YIOMUHAHKE O CTPaHEe MPOUCXOXKICHUS OMOIOTUIECKOTO MaTepHalia, HCIIOJIb3yeMOro B
nateHTe” (mpeacTarieHo Aeneramueit Mcnanum).
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XOPOIIIO U3BECTHBIM(M) U PACIIPOCTPAHCHHBIM(H). .. MECTO TPOUCXOKACHUS HE YTOUHSETCS B
naTeHTHOH 3asBKke. C Ipyroil CTOPOHBI, KOT/1a 00OBEKT MATEHTHOM 3asSBKH SBIISICTCS «PEIKUM))
WIH «IK30THYECKHUM»PACTUTEIHHBIM IKCTPAKTOM, 3asiBKa TOJKHA COACPKATh HH(POPMAIIHIO
OTHOCHUTEIIHO CTpaH(bl) MPOUCXOKICHHS B OMMCAHUU U300PETEHUS U TPATULIMOHHOE
UCIIOJIb30BaHUE JaHHOTO PAaCTEHUsI, U3BECTHOE 3asaBUTEN0.” B orBeTe Mcnanuu Ha aHKeTy
COJIEpIKaTCsl HECKOJIBKO TPUMEPOB U MPUBOJATCS aHAIIOTUYHBIE KOMMEHTapUH OTHOCUTENBHO
TOTO0, YTO TPEOOBAHUS O PACKPHITHH MOTYT HUMETh CJIEICTBUEM PACKPHITHE TeOrpaduyecKoro
MPOUCXOXKACHUS OMOJIOTHYECKOT0 MaTeprasa pacCTUTEIbHOTO WM )KUBOTHOTO
MIPOUCXOKICHHS B TEX CIy4asX, KOr/1a OHU SIBJISIOTCS SHAEMUYECKUM JJI TAHHOU
KOHKpPETHOU MeCTHOCTH. [loMHMO pa3nuuuii MeXy «peaIKuMm» WU «3K30THYECKUMU»
pPaCTEHHUSAMH U «XOPOILIO U3BECTHBIMU M PACIIPOCTPAHEHHBIMUY» PACTEHUSIMU, BO3MOXKHA
TPEThsI KaTeropus, AJisi KOTOPOW CTpaHa MPOUCXOXKICHUS HE MOXKET ObITh yKa3aHa, HalpuMep,
B CJIy4ae, KOr/ia IPUMEHSETCsl TOHITHE LIEHTPA MPOUCXOXKACHUS (CM. 00CYKICHUE BHIIIIE,
nap. 15).

58. B otBete ['epmanuu coaeprkaics aHATOTHIHBIA KOMMEHTapHU O TOM, 4TO “‘B 00IIIEM
cllyyae yKazaHue MPOUCXOXKICHHUS WK ogo0Hast nHpopMalus He TpeOyeTcs JUIs
CTIeIUAIIICTA, YTOOBI TIO3BOJIUTH €MY OCYIECTBUTH JTAHHOE U300pETEHUE; HO CUTYaIHs
MOXET OBITh OTJIMYHOM B T€X CIIy4asix, KOTrJa MCTOUYHHK SIBJISIETCS YHHUKAIBHBIM U
CYIIIECTBEHHO HEOOXOIMMBIM JIJIsl peasiu3aliii N300peTeHus Ha pakTuke.” B oTBere
Bypynnu noarsepikaaercs, 4To Takas HHGpOpMaIus He0OXoJuMa B CiIydasix U300peTeHuH,
OTHOCSIIIUXCS K TPAJUIMOHHON MeAUIIMHEe. B Hem mpuBomuTes cioydail, Korjga ouH
TPaIUILIMOHHBII LIETUTENb M01aJl MATCHTHYIO 3asBKY JJIS MOJYYE€HUS OXPaHbl CBOMX 3HAHUI.
Korma xoMneTeHTHBIE OpraHbl MOMPOCHIIN €r0 OIUCATh CIIOCO0 MPOU3BO/ICTBA €T0 JEKAPCTB,
OH OTKazaJics 3To cenarb. [loaToMy ero mareHTHas 3asBKa Obla OTKJIIOHEHA.

59.  Ortser UBeitiapun coaepsxan cienyomui KOMMEHTapUii:

“N300peTeHue JOIKHO OBITh PACKPBITO TOCTaTOYHO SICHBIM U MOJHBIM 00pa3oMm,
MO3BOJISIOIINM CIIEHUAIUCTY B JaHHON 00JIACTH OCYILECTBUTh JaHHOE U300pETEHNUE.
Ecnu mu1st aToro Heob6xomuma aro6ast ”HGOpManus OTHOCUTEIBHO T€HETHYECKUX
PECYPCOB MIIM TPAJIULIMOHHBIX 3HAHUH, TO OHA JJOJKHA OBITh packpsiTa. OCOOEHHO 3TO
OTHOCUTCS K CIIy4asM, KOTJa TeHEeTHUYECKUI pecypc, UCIIONb3yeMblil B H300peTeHNUH,
HOSABIISETCS TOJIBKO B ONPENEIEHHON MECTHOCTH. ... OJTHAKO HaM HE U3BECTHBI KaKue-
1100 1mo1o0HBIE ClTyyan. B 3TOM OTHOIIEGHUH ... YUCIIO MATEHTHBIX 3a8BOK, MTOJAAHHBIX
B COOTBETCTBHH C NOJ0kKEeHUAMHU DeniepaibHOro 3aK0Ha, KaCaIOIMUXCsl U300peTeHnH ,
KOTOpPbIE OCHOBaHBI Ha UCIIOJIb30BAHUN TEHETUUYECKHX PECYPCOB, SBISETCS OUYEHb
HEOOJBIINM . Y HAC OTCYTCTBYET HH(POPMAIIHS O TAKHX 3asBKaX, KOTOPHIC KacaJIUCh OBl
U300peTeHuil, NCIIONB3YIONUINX TPAAULMOHHbIC 3HAHUS.”

60. Amnanoruuno, EIIB noarBepauio, uro “kareropuut UHGOpMAaINH, yKa3aHHbIC B
BOIpoce 3, MHOTJa BCTPEUYAIOTCsl U MOIY4at0T PACKPBITUE B COOTBETCTBYIOIINX €BPOIIEHCKUX
3asBKax.” B orBere CIIIA coo0Iaercs, 4To OCHOBEIBAsICh Ha CBOeM ombITe, BegomcTBo CIIA
B KypcCe NMaTEeHTHBIX 3a5BOK, B KOTOPBIX MHOT/Ia IPUBOAUTCS UH(OPMAIMsI OTHOCUTENIBHO
TeHETUYECKUX PECYPCOB, UCIOIB30BAHHBIX B 3TUX N300pETEHUX, BKIIIOUAsi HCTOUHUK
IPOMCXOXKAEHUS, YTO IIO3BOJISIET BBIIOJHUTH TPEOOBAHUE O MMCbMEHHOM OIMCAHMUH,
JI0Ka3aTeIbCTBA O PEATM3YEMOCTH MM HaWTydlIeM crioco0e OCyIIecTBICHHs n300peTeHus.”
B orBeTe BreTHama cooOmjaercs:

“He cymecTByeT Kakux-JIn00 0COOBIX MPaBHJI, 00SM3BIBAIOIINX 3aSBUTENS PACKPHIBAThH
uHpopManuio 1o 1000 n3 ykazaHHbIX Kateropuil. OqHako (GaKTH4ECKu AJIs TOTO,
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YTOOBI 00ECTICUUTH SICHOE U TTOJTHOE PACKPBITHE COZEp KaHus N300peTeH s B 3asBKax,
OT 3asiBUTEINEH TpeOyeTcsl pacKphIBaTh HH(OPMAIHIO, OTHOCSIIYIOCS K YKa3aHHBIM
KaTeropusm, onpeaenaeHubM B Borpocax ¢ 3 (d) mo (f). B kauecTBe npumepa Moryt
CITY)KHTB 3asIBKH, OTHOCSIINECS K TEHETHYECKUM PECYpCcaM, B OTHOLIEHUH KOTOPBIX
3asBUTENH JOJDKHBI 3TO JIENIaTh, YTOOBI YAOBIETBOPUTH TPAJAUIIMOHHBIE TPEOOBAHHS O
packpbiTuu uHOpMaIuu.”

61. OrtBer @paHuUM COAEPIKAT CICAYIONUNA KOMMEHTAPUI: “ TEOPETUUECKH HE
UCKJTIOYCHO, YTO TPEOOBAHNE OTHOCUTENLHO IOCTATOYHOCTH(IIOJTHOTHI) OMUCAHUS MOXKET
00s3bIBaTh 3asIBUTENSI PACKPBIBATh OTENIbHbIE BUIbI HHPOPMAIINH, IEPEUUCICHHBIX B
Bonpocax ¢ 3(a) no (f). Hampumep, coctaB wim cTpyKTypa FreHETHUECKOTO pecypca
HeoOXoauMa /I TOYHOTO ONUCaHUs 00beKkTa maTteHTa.” B orBeTe MOJI0BBI YKa3bIBAJIOCH,
YTO “IJIs1 BBITIOJTHEHUS TPEOOBaHUS O PACKPBITUH U300PETEHHSI TOCTATOYHO SICHBIM M TIOJTHBIM
00pa3oM 3asBUTENH JOJKEH MPEICTAaBUTh TAKKe WH(OPMAITUIO, KAaCAIOIIYIOCs BOITPOCOB 3(a),
(b) u (d), mpu ’TOM B OTHOIIIEHUH MOCTIEIHETO MMYHKTA TOJIBKO B TOM CITydae, €ClIu
BbIJIEJICHHE WJIM OTJIMYHUS OMOJIOrHYECKOro MaTepuaia He MOTYT OBITh PACKPBITHI HHBIM
obpazom.”

62. B otBere EBponeiickoro CoobiiectBa oOparaercsi BHUMAaHUE HA CBS3b CO
CTIeUAIbHBIMUA TPEOOBAHUSIMH O PACKPBITUN OTHOCUTEIHHO OMOJIOTHYECKOTO MaTepHaa:

“Crarps 13(1)(b) AupextuBsl EC 98/44/EC raacut, 4To B TEX clydasx, KOraa
u300peTeHune KkacaeTcst OMOJIOrMYECKOro MaTepHralia Uik €ro UCIOIb30BaHusl, IPU ATOM
OH HE J0CTYIIEH AJi OOLIECTBEHHOCTH U HE MOKET OBITh OMKCAaH B MATEHTHOM 3asBKe
TaKUM 00pa3oM, YTO U300pETEHHE MOXKET OBITh OCYIIECTBICHO CIICIIHATTUCTOM B
JTaHHOU 00J1aCcTH, TO OMKMCAaHNUE N300peTeHUE ObITh CYNTATHCS HEaJeKBaTHBIM C TOUKU
3peHHsI MaTeHTHOT'O 3aKOHA, €CJIM 3asBKa B TOM BHJIE, KaK OHA M0/1aHa, He OyneT
coJIepKaTh COOTBETCTBYIOIICH pelieBaHTHON WH(MOPMAITUHU, UMEIOIIEHCS B
pacTopsHKEeHUN 3asBUTEIIS, OTHOCUTENBHO XapaKTEPUCTUK JCTIOHUPOBAHHOTO
OuosIoruuecKoro Marepuania .’

63. Amnanoruvso, B otBeTe Pecriyonuku Kopeun oOparraercs BHUMaHue Ha TpeOOBaHME,
Kacaloleecs TOro, 4TO “TIATEHTHBIN 3asiBUTENb N300PETEHHUS, OTHOCSIIETOCS K
MUKpPOOPTraHu3MaM, JOJKEH MPe/ICTaBUTh AeTalbHYI0 HH(OPMALINIO OTHOCUTEIHHO
MUKpPOOHOTO MaTepualia , HCIIOJIb30BAaHHOTO MIPH CO3JAHHUH JAHHOTO N300pETEHUS , C TEM,
YTOOBI CIICIIUAIMCT B JAaHHOW 00JIACTH MOT JIETKO OCYIIECTBUTH JaHHOE n300perenue.” B
O0TBETEe ABCTpAIMU OTMEUAETCSI, YTO TPEOOBAHUS O PACKPHITHH MPUMEHUMBI JJIsI CITy4aeB,
yKa3aHHBIX B Borpocax 3(a) u (b), “xorma nzoOpeTeHue KacaeTcs MUKPOOPTaHU3Ma 1
NaTeHTHBIN 3asBUTENb HE BRINOJIHACT ycloBHi Byaanemrckoro /loroBopa mo co6uo1eHuo
TpeOOBaHM TTOJHOTO OMHMCAHUS N300peTeHHs.” B MPHIIOKEHUN K OTBETY ABCTpaluu
COJICPKUTCS U3BIICUCHHE U3 PEIICHUS, OTHOCSIIEr0Cs K 3aKOHHOMY TPEOOBaHUIO O TOM, YTO
MUKPOOPTaHU3MBbI IOJKHBI OBITh «pa3yMHBIM 00pa3oM JOCTYITHBI) B Cllydae «M300peTeHHUIH,
KOTOpBIE OCHOBAHBI HA MUKPOOPTaHU3MaX KaK TaKOBBIX WJIM UX MCIIOIh30BaHUH,

BUIOM3MEHEHHUS MM KYTbTHBHPOBaHHA.”

64. B xommenTapusix HoBoii 3enaniuu B OTHOIIEHUU TPUMEHEHUS IPYTOr0 KPUTEPHUS
MaTEHTOCMIOCOOHOCTH, CBSI3aHHOTO C JJAHHBIM, COJCPKHUTCS CChIIKA HA CIICITUAIBHBIN CITydaii:

7 Jeno UccnenoBatensckoit opranusanuu Commonwealth Scientific and Industrial Research

Organisation npomus gupmsl. Bio-care Technology Pty. Ltd. (45 IPR 483), 492-3.
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“Cornacno pazaeny 17 IlatentHoro Akta ot 1953 roga Komuccap no nmaTeHTam MOKET
OTKJIOHUTH MATEHTHYIO 3asBKY B T€X CIy4asX, KOT/la UCTIOIb30BaHUE H300pETCHHUS
MIPOTUBOPEUYHUT Mopain». B Tex ciyuasx, korna n3o0peTeHne ucxXoauT u3 13 uium
UCTIONIE3YET €T0, WIIH OTHOCUTCS K MECTHOU (hiiope u (payHe, UiIu mpoayKTam,
MOJIyYEHHBIX U3 HUX, 3asIBUTEJIEN MPOCAT AaTh CChUIKY WM MPUBECTH J10KA3aTEIbCTBA
paHee MOJIyYEHHOTO COTJIACHsl, BBIIAHHOTO COOTBETCTBYIOLEH TY3EMHOM IPYIIION
HaponHocTH Maopu. JlanHOE TpeOoBaHUE HE SABISETCS CIICIUATLHON YacThIO
[TaTrenTHOrO 3aKOHA, OJTHAKO OHO BBIIBUTAETCS KAaK OJTHO U3 MOJIOKEHUN BHYTPEHHEH
IpoLIeIypbl BEJOMCTBA.

“YxazaHHbIE BOIIPOCHI BOSHUKAIH B OTHOIICHUH TOJILKO 0/1HOM 3asBku (NZ 501679).
OTOT city4ail Kacajcs 3asiBKM, OCHOBAaHHOM Ha MCIOJIb30BAaHUU Macia, MOJyYE€HHOIO U3
KUBHU (peKON MeCTHOW OECKPBLION MTHUIIBI, SIBIAIOMICHCS HAIIMOHAIBHBIM IIPEAMETOM
MOKJIOHEHUS) JIJIsl U3TOTOBJICHUS PETEJUIEHTa OT HAacCeKOMbIX. B ykazaHHOM ciiydae
MATEHTHBIN MOBEPEHHBIA 3asiBUTENS YTBEPXKIAJI, YTO UCIIOIb30BAHUE KUBU IS
MIPOU3BO/JICTBA PEIEIIEHTA HE SBIISETCS OCKOPOUTEIHHBIM B KYJIHTYPHOM OTHOIICHUU U
OTKa3aJCsl MOTYYHTh COTIacue OT miieMeHu Maopu. OHaKO MO3Ke B 3a8BKY OBLIO
BHECEHO M3MEHEHUE NTyTEM U3bSATHS BCEX CCHUIOK HA KUBU W3 ONMCAHMS MMaTeHTa.”

ﬂemaﬂbele NOJIOHCEHUA 6 CNEYUATIbHBLX mpe606anuﬂx O pacKpblmuu

65. Bompocsl ¢ 4 o 10 kacatorcs neraneii IpUMEHEHUs CIEIHaIbHBIX TpeOOBaHU O
PacKpBITHH, YIOMSHYTHIX B BOIIPOCE 3, B YaCTHOCTH, OTHOCUTEIBHO 00JIACTH TPUMEHEHHS,
pEeKOMEHAANUHI TI0 YKa3aHUIO B3aUMOCBS3H, KOTOPAas CYLIECTBYET MEXy H300PETEHUEM U
TCeHETUYECKUM pecypcoM wiu T3, TeppuTopuu MpUMeHeHUs1, POPMBI T0Ka3aTelbCTB PaHee
MOJIy4EHHOT'O MMCBMEHHOTO COTJIACHs, TOCIEACTBUI HECOOTI0AeHUS TPEOOBaHUH, a TaKXKe
BPEMEHHBIX TpeOOBaHUH M TPeOOBAHUMN K ITyOIMKAIINH .

66. PymblHUS OTMEUaeT, YTo HH(GOPMaLlMOHHbIE TPEOOBAHUS OTHOCUTENIBHO T€HETHUYECKUX
PECYpCOB, UCMIOJIL30BAHHBIX B U300pETEHUH, “TIPUMEHUMBI KO BCEM IMaTEHTHBIM 3asiBKaM Ha

M300peTeHNs] HE3aBUCUMO OT 00JIACTH TEXHUKHU, K KOTOPBIM OHH OTHOCATCS, @ TAK)KE PaBHO
KaK K 3asBKaM MECTHBIX U 3apYOCIKHBIX 3asiBUTEIICH.

67. B otBere llIBenun oTmMeyaercs, 4To peasaraeMble HHPOPMALMOHHBIE TPEOOBAHUS
“IpUMEHHUMBI K TATEHTHBIM 3asBKaM Ha BC€ N300pETeHMsI, OCHOBAHHbIE Ha OMOJIOTHYECKOM
MaTepuaie pacTUTEIbHOIO WM )KMBOTHOT'O MPOUCXOKIEHUS UM Ha UX UCIIOJIb30BaHUH,
HE3aBHCHUMO OT 00JacTy TeXHUKH. JlaHHbIE TpeOOBaHUSI MPUMEHSIOTCS K MATEHTHBIM
3asBKaM KaK MECTHBIX, TaK M 3apyOE)KHBIX 3asBUTEJICH, «HE3aBUCUMO OT TOTO, OTKY/a ObLI
noJtydeH Onosornyeckuii Marepuan». He cymecTByer “HUKaKMX MOCIEICTBUMA IS
NaTeHTHOTO 3asBUTENIS WM MTAaTEHTOBJIA IeNIbLIA B CIy4ae HecOO0JeHNs TpeOOBaHM 1Mo
PacKphITHIO reorpadUuecKoro MPOUCXOXKACHUS OMoJIoTHUecKoro Marepuaia .” YUto kacaeTcs
nyOnuKanuy, “uHpopmanus o reorpaguuecKoM MPOUCXOKICHUHU JOCTYITHA AJIs JIF0OOTO
MocJie BbIJauM MaTeHTa (Wi 10 UCTeueHuIo 18 MecsIeB ¢ JaThl Oayy WU C 1aThl
UCITpammBaemMoro npuoputera). Mupopmanus, He kacaromascs n300peTeHus1, Ha KOTOpoe
UCIPALIMBAETCs MAaTeHT WIK Ha KOTOPOE OH BBIAAH, a TaKke WH(popmalus, conepxamias
KOMMEPUYECKHE CEKPEThI, MOKET IO MPOChOe 3asiBUTENSI COXPAHATHCS B TaliHe.”

Hecobarwoenue ungopmayuonnvix mpebosanuii unu npedcmasienue J0*CHOU UHpopmayuu
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68. Bomnpockl 2 u 13 cOOTBETCTBEHHO OTHOCATCS K MOCIEACTBUSM, BHITEKAIOIIUM U3
HECOOIOeHN MH()OPMAIIMOHHBIX TPEOOBAHUH, a TAKXKE K IOCIEICTBUIM PEJOCTaBICHUS
UH(POPMALIUU B paMKax 3asBKH, KOTOPasi SIBJISIETCS JIOKHOW MIIM BBOJSIICH B 301y XK /I€HUE.
[TocnencTsus, HaCTyNMAONUUME COMIACHO HAIlMOHAJIBHBIM 3aKOHAM, BCIIEICTBUE
HEecoOI0IeHNs MH(POPMALIMOHHBIX TPEOOBaHMIA, MOTYT IIUPOKO BaApbHPOBATHCS: HATIPHUMED,
€CIIM PaCKpBITHE SIBJISETCS HEaleKBaTHBIM WM HE COJEPKUT BaXKHOIM MH(OpMAIMH, TO TaKOe
HapylIeHHEe 0053aTeIbCTBA MOJKET B OTJICJIBHBIX CITy4asiX MPUBOAUTH K OTKIOHEHHIO
NaTEHTHOM 3asBKU WM NPU3HAHUIO TATEHTA HEEHCTBUTENbHBIM; HEyKa3aHHE HACTOSIIEr 0
u3o0perarenss MOXKET IPUBOJIUTH K IMOTEpe WM Nepeiaye MaTeHTHIX IPaB;
a/IMUHUCTPATUBHbIE HApYLLIEHMs, TAKUE KaK: HEyKa3aHUe HOBOIO ajipeca AJIs ePenUCKU
YacTO MCHPABIISIIOTCS WIM yCTpaHAloTCs B pabouem nopsiake. B orBere EINIB no sTomy
IIOBOAY JIeJIaeTCsl CIEyIOIee pa3Inyme:

“C ogHOM CTOPOHBI, CYIIECTBYIOT MEXaHU3MBI JIJISl UCITPABJICHUST OUEBHIHBIX OITHOOK.
C apyroii CTOpPOHBI, JIO’KHAsI UM BBOZSILAS B 3201y IeHIe WH(OpMAIIHS,
IpEeJICTaBICHHAs B ONMMCAHWU U300pETEHHS WU B CBSI3U C ACTIOHUPOBAHUEM
OMOJIOTUYECKOr0 MaTeprasa, MOKeT MPUBECTH K HECOOTBETCTBUIO TPEOOBAHUSM
OTHOCHUTEIILHO €BPOMEHCKUX MAaTEHTHBIX 3asBOK (cTtaths 83 EPC: HenomHoTa
packpsiTus).”

69. Bompoc cBs3u MeX 1y JIOKHOU U BBOJSIIEH B 3201y IeHIe nH(pOopMaIen 1
TpeOOBaHUEM OCTATOYHOCTH PACKPBITUS ObLI 3aTPOHYT B HECKOJIbKUX OTBETAX, HAIIpUMEp, B
orBete PpaHIUK, B KOTOPOM OTMEYANIOCh, UTO ‘“HECOOIIOACHNE TPEOOBaHHSI JOCTATOYHOCTH
ONMCAHUA MOMJIEKUT HAKA3aHUIO B BUAE IPHU3HAHMS ITaTEHTA HENEHCTBUTENBHBIM. [ToaTOMY
B TE€X CIIy4asx, KOrja HHPOpMaLus, COAEepIKaIIasics B MaTeHTe JOXKHAs WIM HEOJHO3HAYHAS ,
a OTCIO/Ia HEJIOCTATOYHAs JUIs OCYLLECTBICHHS N300PETEHNUs CIELUAINCTOM B ITaHHOU
001acTH, MaTeHT MOXET MPU3HAH HenelcTBuTenbHbIM . B orBete IlIBennn ykassiBaeTcs,
YTO “JIO’KHAs UM BBOASIIAS B 3201y IeHHe HH(OpMaLHs, BO3SMOXKHO, MOXKET IIPUBOJIUTH K
OTKJIOHEHUIO 3asBKU WM IPU3HAHUIO HEJIEHCTBUTENBHBIM BbIJAHHOIO NTaTeHTa. OqHaKo
IPUYMHA AJI OTKJIOHEHMS WM IPU3HAHUS MTaT€HTa HeleHCTBUTEIbHBIM Oblia Obl
KBAJM(HUIKMPOBAHA B TaKOM Ciydae KaK HECOOJII0JIeHHEe KPHUTEpHs MAaTeHTOCIIOCOOHOCTH, a
HE Kak (aKT JIO)KHOW HH(OpMaIy WU BBEJIEHUS B 3a0iyxacHue.” B psme apyrux oTBETOB
co0011aI0Ch 0 CHeNHATbHBIX CPEJCTBAX B paMKaX HAIlMOHAJIHHOTO MMATEHTHOTO 3aKOHA,
IPUMEHSAEMBIX I IPEAOTBPAILCHUS BKIOYEHUS JIOKHOW WM BBOJSALIECH B 3201y KA€HUE
uHpOpMaLIUH.

70. Cpenu cennpUUECKUX MOJOKCHUI HAIIMOHATBHOTO 3aKOHOIATEIbCTBA, IPUBEICHHBIX

B OTBET Ha Bompoc 13, ObUTH HAa3BaHBI:

- paznuume MeXJIy JOXHON nHpopMalreil BooOIe 1 J0xKHOK HHpopMaIiei, kacaromeincs
TpeOOBaHUH MATEHTOCTIOCOOHOCTH C YKa3aHHEM MEeXaHU3Ma YJacTHsI TPETheH CTOPOHBI
JUTSl BBICKa3bIBAaHHS 3aMEYAHUH 110 TTOBOJTY ATEHTOCIIOCOOHOCTH 3asiBJICHHOTO
H300peTenus;

- TOJOXEHHE 00 aHHYJIMPOBAHUU MATCHTA B ClTy4ae, KOTla Ha3BaHHbIH N300peTaTelb He
ABJIAETCA UCTUHHBIM H300peTaTenem;’®

- Oosee oOIIME CAaHKIMH, TAKHE KaK: IPUMEHEHUE YTOJIOBHOTO 3aKOHOIaTEILCTBA

Harmpumep, A CjiydacB NOAACIKHA JOKYMCHTOB ,77 1 IIPaBOBLIC ITOJIOKCHUA

OTHOCUTENBHO (pabCHPUKALMHE OOIIECTBEHHBIX JOKYMEHTOB; '®

OTBeT APreHTUHBI
Otser llIBeitnapun
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3aKOH OTHOCUTENIFHO 00MaHa, HEYECTHOTO MOBEICHUS], UICKPEHHOCTH M YECTHOCTH,
BKJII0Yasl IATEHTHBIE 3aKOHBI, KOTOPBIE O0SI3bIBAIOT 3asBUTEIISA U €T0 MIPEJCTaBUTENIEH K
MCKPEHHOCTH, YECTHOCTH M PACKPBITHIO HH(pOpMaLuu; '

OCHOBAHHUS JJIs1 TATEHTHBIX OPraHOB TPeOOBATh JOMOIHUTEIbHYIO HH(OPMAIIHIO 1
JI0Ka3aTeNIbCTBA B TEX CIy4asX, KOrAa CYLIECTBYET pa3yMHbIE COMHEHUS OTHOCUTEIBHO
TIpaBIMBOCTH MH(pOPMALMH, TIPECTaBIEHHOI 3asBuTesem;’

CrelMatbHbIe MEPhI COTIACHO NMATEHTHOMY 3aKOHY, TAaKME KaK: YTOJIOBHbIC HaKa3aHU 3a
OTJEJNIbHBIE AEHCTBHS, OTHOCSIIMECS K IPEICTABICHUIO JOXKHON HHOpMauK WIn
OCBeIOMIEHHOCTH 0 (hakTax danbcuduxarnuu,®! mpegocTapneHne J0XHON WK BBOAAIIEH
B 3201y’ ieHne MH(OpMaIMK Kak OCHOBAaHHUE Ul ONIPOTECTOBAHMSI BbIIAYM WIIH
aHHYJIHpOBaHus,? yIIaTa ymep6a B JOMOIHEHHE HeeHCTBUTEILHOCTH HlH MOTEPH
npas,®’a Takke aHHYIMPOBaHKWE HA OCHOBAHMH TOTO, YTO MATEHT “ObLI MOTyYeH 110
NO/UI0XKHOM MH(pOpMAaLNK,” UM €CIIX TOJUIOT “He OBbUT YMBIIIICHHBIM JIeHCTBUEM, HO

¢ MMPEACTABIICHUEC COOTBECTCTBYIOIIHUX MAaTCpUaIOB HMMCJIO CYIICCTBECHHBIC IMOCICACTBUA JJIA
MMPpUHATHA PCUHICHUA O BbIAAYC ... U (1)aKTI/I‘-I€CKI/I 0OKa3aJIOCb HCBCPHBIM.

2984

B otBere Benrpuu coobmaercst mogpoOHO OTHOCUTENBHO MOCIEACTBUH MPeICTaBICHUS

JI0’)KHOW WH(OpMAIH, KacaloIIencsi aBTOPOB U300PETCHUS:

“B BeHrepckom MaTeHTHOM 3aKOHE HE CYIIECTBYET B 1IEJIOM SIBHO BBIPAKEHHBIX
MOJIOKEHUH, KaCAIOIIMXCS MPABOBBIX MOCIEACTBUMN, BEITEKAIOIINX B CBSA3U C
IpeJICTaBICHUEM JIOKHOW WM BBOJALICH B 3a0yKIeHIe MHPOPMAILIMK B paMKax
NaTeHTHOH 3asBKU. OIHAKO B TEX CIy4asx, KOrja Takas uH(OpMalus KacaeTcs
u3o0peTaTesis, IPUMEHSIOTCS MOJI0KEHHSI OTHOCUTEIBHO HEMMYIIIECTBEHHBIX ITPaB
u300peTaTelis ¥ MOJIOKEHUS O MpaBe Ha nateHT. Cieayer yka3aTh, 4TO JI0 TeX Iop,
MOKa HEe BHIHECEHO OKOHYATENIbHOE pelIeHHe cyna 00 00paTHOM, JIULIO, YIOMSHYTOE B
3asBKE Ha JIaTy MOJIa4yM, paCCMATPUBACTCS B KAYeCTBE M300peTaTesl U MpaBo Ha
n300peTeHne NPUHAAIEKUT U300peTaTeNo Uiu ero npaBonpeeMuuky. [loatomy eciu
MpEeICTaBIsIeTCS JTOKHAST HH(POPMAIIKsi OTHOCUTENLHO H300peTaTess B MaTeHTHOM
3as1BKE, 9TO BBI3bIBAET HEOOXOAMMOCTh BO30OYXACHUS Cy/1Ie0HOTO pa3dupaTesibcTBa
COOTBETCTBYIOIIECH CTOPOHOM I UCTIPABJICHUS TAKOH JIO)KHOW MH(POPMALIUH B
MaTEeHTHBIX JOKYMEHTaX, YTOObl BOCCTAHOBUTH CBOE MPABO Ha MAaTEHT. AHaJIOTHUYHAs
MpaBoBasi MPE3YMIILUS UMEET MECTO B CIydae pacipeesieHdss aBTOPCKUX IpaB Ha
COBMECTHOE U300peTeHHe, 3asBIEHHOr0 Ha JaTy M0JauM 3as1BKU; CIeI0BaTeNIbHO, €CITN
COOTBETCTBYIOIIEE YKA3aHUE SIBIISICTCS JIOKHBIM, €r0 UCIIPaBIEHUE JOHKHO OBITh
C/IeNIaHO Ha OCHOBE CyJIeOHOro pa3duparTenbcTBa. AHATOTUYHO, B TEX CIydasx, KOTraa
npeaIMeT N300pETeHHsI B MATEHTHOW 3asiBKE WM MATEHTE ObLT HE3aKOHHO 3aMMCTBOBaH

[Footnote continued from previous page]
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Ortset llIBenun

OrtBer Ucnanun

Otser CIIA, B xoTopoM oT™MedaeTcs aerictue monoxenus 37 C.F.R. 1.56, ynmomsayToe Takke
B nap. 43 BhILIE.
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JpYTUM JINIOM, IIOCTpaJaBIlias CTOPOHA MU €€ IPAaBOIPEEMHUK MOI'YT CAEIATh
3asBJIEHNE OTHOCUTEIHLHO TOTO, YTO OHM UMEIOT MOJIHOE UM YaCTUYHOE MPaBo Ha
I[aHHI:IfI MaTCHT U MOT'YT IIOJAaTh UCK O BO3SMCIICHUU ymep6a COT'JIaCHO ITOJIOKCHUAM O
Ipa)XIaHCKOW OTBETCTBEHHOCTH. JIpyruMu clioBaMu, CpeCTBa 3alllUThl UMEIOTCS de
iure COTJaCHO CYIIECTBYIOIIUM IOJIOKEHUSM IMAaTEHTHOI'O 3aKOHA JJIs Biajenbles T3,
KOTOpPBIE HE YIIOMSIHYTHI B ITAaTEHTHOM 3asiBKE, OTHOCSIIEHCA K COOTBETCTBYIOIIUM T3 B
CBSI3H C TEM, YTO €r0 JOJs y4acTHsl B CO3JJaHUU M300peTeHUs (COaBTOPCTBO) yKa3aHa
HEBEPHO WJIM €r0 TPAIUIMOHHbIE 3HAHHS ObLTH PUCBOEHBI.”

72.  UYto KacaeTcs cnenuaibHbIX Mep (TeX, YTO OTHOCITCS K TEHETHYECKUM pecypcaM u T3),
001l MOAX0/, 0 KOTOPOM COOOIIAIOCHh B PA3TUYHBIX OTBETaX, HE MPEAyCMaTPUBAET
NpPUMEHEHUs Kakux-110o0 cankiuii. [IBenus coobmaeT, 4To B MPOEKTE COOTBETCTBYIOIIETO
MOJIOKEHUS “‘HE MPEeNyCMATPUBAIOTCS KaKUE-TUOO TOCTEACTBUS I TATEHTHOTO 3assBUTENS
WJIM TIATCHTOBJIA IEIIbIIA 32 HECOOIOICHIE TPeOOBAaHUN PACKPBITHS Teorpaduaeckoro
MPOUCXOXKACHUS OMoIornaeckoro Matepuana.” B orBere PymbiHum cooOraercs, 4ro B
MPOEKTE COOTBETCTBYIOMIETO MOJ0KEHUS OTHOCUTEIIBHO TPAAUIIMOHHBIX 3HAHUM “‘HE
MpeyCMaTPUBAIOTCS KaKUe-THO0 TOCIIEACTBHSI B Cllydae HecoOmoieHus Tpeboanus’”. B
KOMMeHTapusx EBporneiickoii KoMuccuu B OTHOIICHHUH peaMOyIibl B JIUpeKTHBe
98/44coobmraercs:
“OHa Jo/hKHA pacCcMaTpUBAThCS B KQ4eCTBE MOOYKICHUSI 111 YIIOMUHAHUS
reorpauuecKoro MpOMCX0XKICHUS OMOJIOTHYECKOro MaTepraia B MaTeHTHOM 3asiBKE B
COOTBETCTBUU C pekoMeHAanusMu ctatbu 16(5) KorBeHun o 6uoaorunyeckom
pazHooOpazuu. OIHAKO MpeCTaBlIeHNE TaKOW HH(DOPMALIUU HE SBISCTCS
00s3aTeNbHBIM COTTIaCHO 3akoHoAaTenbcTBY CooOmiectBa. [lpencraBienue niamn
HENPEeCTaBICHNUE TaKOH HHPOpMAIIIK KaK TAKOBOW HE BJICUET TAKKe KaKUX-JTHOO
MIPABOBBIX MOCJIEICTBUI [JIsl pACCMOTPEHMSI TATEHTHOM 3asiBKU WJIH
NENCTBUTENLHOCTH MIPaB, BOSHUKAIONINX W3 BBIIAYU MATEHTA.”

IIpouue popmul npag npomwvluiieHHOU COOCMEEHHOCIU, B03HUKAIOWUE 8 pe3yibmame
peaucmpayuu

73.  Bompoc 11 kacaeTcsi BO3MOXHOCTH MPUMEHEHHS aHAJIOTHYHBIX TPEOOBAHUMN K IPYTUM
PETUCTPUPYEMBIM ITPaBaM MPOMBIIIIIEHHOW COOCTBEHHOCTH, TAKUM KaK: TIOJIE3HBIE MOJICIH,
MaJible MMaTeHThI, TOBApHbIE 3HAKU WJIM MIPOMBIIIJICHHbIE 00pa3ibl. B O0JbIIMHCTBE Cilydyaes
OTBCT ABJIACTCA OTPULATCIIbHBIM. PYMI:IHI/I}I IJTaHUPYCT BO3BMOXKXHOC BBCIACHUC B 6y,Z[YH_IeM
TaKHUX TOJIOKEHUH /711 IPOMBIIUIEHHBIX 00pa31oB. B oTBeTe Mon10BBI OTMEUaeTcs, 4TO IS
HaNMEHOBAHUN MPOMCXOXKICHUS “3asBUTEIb JOJDKEH YKa3bIBaTh reorpaduueckoe
MIPOUCXOXKICHUE M TEPPUTOPHUIO MPOU3BOJICTBA JAHHOTO CBIPhSI, HATMUHE CIEIIHAIbHBIX
YCIIOBHH JJIsl €r0 MPOU3BOJICTBA U OMMCAHUE CII0CO0a N3TrOTOBICHHS JAHHOTO MpoayKTa.” B
otBeTe Horoit 3enananu coodmaercs , 4To “HOBBIN 3aKOHOIMPOEKT O TOBAPHBIX 3HAKAX,
HAXOJAIIUINCSA B JaHHOE BpeMsl Ha paccMoTpeHuu [lapmamenTa, mpenocTaBuT abCOMOTHOE
OCHOBaHUE JJIsl 0TKa3a B perMCTpalliy TOBAPHOTO 3HAKa B TE€X ClIydasx, Koraa
HCIIOJIb30BAHUC WM PCTUCTpAlN TOBAPHOT'O 3HAKA ABJIACTCA U MOXKCET ABJIATHCA
OCKOPOUTEITLHBIMU JJI 3HAYMTEIILHON YacTH CO00IIecTBa, BKIto4as miems Maopu.”

Peeucmpauuﬂ 6bICKA3AHHbIX UHMEPeCco68 6 namermdax Uil UHblLX OXPAHHbLX ()OKymeHmax uc

74. JlpyruM MEeXaHHU3MOM PaCKPBITHS, KOTOPBIN MOABEPTCsl 00CYXKACHUIO, SBIISICTCS
MpeaoCTaBJICHUC BO3BMOXKHOCTU PCTUCTPALUN 3aUHTCPECOBAHHOCTH BO BJIAACHUU ITPABOM HUJIN
MHBIX UHTEepecoB B oTHomeHuu npaB MC. Hanpumep, JloroBop o mareHTHOM IpaBe
COJIEPKUT CCHUIKY Ha «PETUCTPALUIO JUIEH3UH WU 3aJI0TOBOM JIOJIN» COTJIACHO CTaThe
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14(1)(b)(iil) kak OTHOTO M3 IIEMEHTOB, KOTOPBI MOXKET IpeycMaTpuBaThess MHCTpyKITnei
K JloroBopy. Uuctpyknus k Jloroopy PLT (IlpaBuno 17) npenxycmarpuBaet
MPEJICTABICHHUE CIIEIUAIBHOTO MaTepraia, KOTOPBIA MOKET OBITh HEOOXOUM B OTHOIIICHUHN
perucTpamnuy JUIEH3UN WU 3aI0T0BOM 10/1HM. B MOsSICHUTENbHBIX IPUMEYaHUIX JAt0TCs
WJUTIOCTPALIMK TOTO, YTO 3aJI0rOBasi 10Js1 MOJKET BKJIIOYATh “‘J0JI0, OTHOCSIIYIOCS K TATEHTY
WM K 3as1BKE, TPUOOPETEHHYIO 110 KOHTPAKTY ISl LieJieii rapaHTUid yIIaThl WJIH BBITOJIHEHUS
00s13aTeNLCTB WM BO3MEIICHHUS yIiepOa B ciydae HeyJauu WIH TPaKIAHCKOM
OTBETCTBEHHOCTH.” TO OTPAXKAET MPAKTUKY B 3aKOHOJATEIBCTBE psifia CTPaH, COrJIaCHO
KOTOPOW HE3aMHTEPECOBAHHOCTH BO BJIAJICHUU TATCHTOM MOXET PErHCTPUPOBATHLCS JINOO B
MAaTEHTHOM PEecTpe, JIM00 B MPOUNX OOIIEKOMMEPUECKUX PEECTPaX, B KOTOPBIX BHOCUTCS
3aMKCh O 3ATOTOBOM JI0JIM OTHOCUTEIIEHO HEMaTepHAIbHBIX 00BEKTOB. [[aTeHTHBIE CHCTEMBI
TaK)Ke MPeyCMaTPUBAIOT PETUCTPALIMIO COBMECTHOIO BJIa/ICHUS MaTEHTHBIMU TIPaBAMHU.
BonHckast mupekTrBa npeaiaraer, 9Toobl “BO3MOKHOCTh COBMECTHOTO BIIA/ICHUS ITpaBaMu
WHTEJUICKTYyaJIbHONH COOCTBEHHOCTH B COOTBETCTBHH C BHECEHHBIM BKIagoM” S
paccMarpuBaach B KAU€CTBE PYKOBOSIIIETO MPUHIUIIA TPU COCTABIIEHUH KOHTPAKTHBIX
COTJIAIICHUH IO AOCTYIY W paclpeeseHuto BoIroabl. “COBMECTHOE BiIaICHUE MATEHTAMU
MOXET pacCMaTpUBaTHCS B KauecTBE (POPMBI “TIOJTyUEHUS HEJICHEKHON BHITOABI B
OTHOIIIEHUH JIOCTYIIA U pacnupenenaeHus Beirosl corstacio KbP u npyrum dopmam oxpaHsl
npas 1C.
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75. Peructpauus quMieH3uH, 3aJI0TOBOM TOMM WIJIM IPpaBa COOCTBEHHOCTH MOXKET
IIPUMEHATHCS. B TE€X CIIy4asiX, KOTJ1a BOSHUKAIOT KOHTPAKTHbIE B3aUMOOTHOLIEHUST MEXKIY
cO3JaTeseM UHHOBALUMU U APYTOM CTOPOHOM, KOTOpasi IPEeI0CTaBUIIa HETBOPUYECKUI BKIIAJl B
CO3/IJaHWY WHHOBAIIUU, HAITpUMED, — GUHAHCHPYIOIIAsi CTOPOHA MJIM OaHK MOTYT MOTPeOOBaThH
BBITTOJIHEHUS] HEKOTOPBIX 0053aTENIbCTB OTHOCUTENBHO BIACHHS WM JIULIEH3UPOBAHMSI ITPaB
NC, xoTopbie BO3HUKAIOT B pe3yJibTaTe (PMHAHCUPOBAHMS HCClIenoBaHusA. Hampumep, eciau
B COIVIALLIEHUH O IPOBEJECHUH UCCIIE0BAaHUN OrOBAPUBAETCS, UTO PE3YJILTATHI UCCIIE0OBAHUS
OyayT mpuHAaJIe)KaTh GUHAHCUPYIOIIEH CTOPOHE, TO MOCIETHSS UMEET MPaBO Ha YacTh
COOCTBEHHOCTH, 3alIMCaHHON B paMKaX JaHHOTO COTJIalIeHUs. AHAJIOTHYHO, €CIH
¢buHaHCHpYIOIIas CTOpOHA TpeOyeT MoydeHHe JUIeH3UN Ha Pe3yIbTaThl UCCIETOBaHHH, TO
BO3MOXXHOCTh TaKOU JIMIICH3WH MOKET OBITh OTPaKCHA B HAITMOHAIBHBIX cucTeMax. J[pyroi
CLIEHApUi BO3MOYKEH B CIIy4yae, KOI/la MaTeHT OCHOBBIBAETCS HA 3aJI0T€ B OTHOIICHHUH 3aliMa
WJIA MTHOTO KOMMEPUYECKOT0 0053aTeNIbCTRA.

76. IlocneacTBust U3-3a OTCYTCTBHSI pETUCTPALIMM TAKUX UHTEPECOB MOTYT BapbUpPOBATHCS.
Hanpumep, 17151 3a1IUTHI IpaB B OTHOIIEHUH MOJTYyUYEHHOTO MaTeHTa ObIBaeT HEOOX0AUMa
3aMuch O MATEHTHOM BIIAJIelblle KaK TAKOBOM. B CBOIO o4epesb, BIaJCHHE, BHITEKAIOIIEE U3
NEePEyCTYIKH, AOHKHO ObITh IOKA3aHO JAJisl 00eCTieueHus 3alUThl IPaB 10 MAaTeHTY: B
JaHHOM CJIy4dac 3allnucChb OGGCHG‘-II/IBaCT TAKOC NOKa3aTCIbCTBO U MPCHUATCTBYCT HaﬂbHeﬁmeﬁ
nepeaayuy mpas, HACTYIAKOIEH BCISACTBUE O0JIee 03 HEN 3amcH. AHAJIOTUYHO, MOYKET
0OKa3aTbCsd, UTO JIMICH3HUAT C UCKITIOYUTCIIbHBIM IMPABOM HC CMOXKCT 3allIUTUTH CBOU
MHTEPECHl B OTHOLIEHUH MaTeHTa 0€3 COOTBETCTBYIOLIEH perucTpaiiu B ciyyae ero
HapymeHus . HezapeructpupoBaHHast 3aJ10roBast A0JIsI HE CMOKET OBITh pealn30BaHa UK
MMETbh KaKUX-JIMOO0 TOCIIEJCTBUN B cllydae OaHKpOTCTBAa WM JedoiiTa, €Clii 3TO He ObLIO
HCIIPABIICHO.

85 naparpad 41(d).
Ipunoxxenue 11, maparpad 2(p).



WO/GA/30/7 Add.1
Annex, page 34

77. Yxa3aHHBIE MEXaHU3MBI PETHCTPAIN HHTEPECa B MATEHTE MOTYT OBITh HCIIOIH30BaHBI
B clly4yae MHHOBaIMi, ocHOBaHHBIX Ha ['P wim T3. Hanpumep, npoBaiiaep reHeTHYecKux
pecypcoB wiu T3 MOXKET BCTYIUTh B IIPABOBOE OTHOIIEHHUE (TAKOE KaK: JTUIICH3US WIIN
CorJIallieHue O Iepeadye MaTepuana), KOTopoe MOTpedyeT OT JIMIA, MOJTYUYHUBIIETrO JaHHbII
MaTepual, MoJAeTUThCs mpaBaMu BianeHus VC, BOSHUKAIONIMMH B PE3yJIbTaTe
uccienoBannii. [Ipumep u3 6a3sr qanasix BOWC o I'P (em. jox. BOUC
WIPO/GRTKEF/IC/5/9) kacaeTcs mojaox)eHus, B KOTOPOM YKa3bIBA€TCs, YTO ‘‘©CJIM KOMITaHUS
WM JII000M U3 ee JINLIEH3UAaTOB HE OpPraHU30BBIBAIOT MPOU3BOACTBO XMMHUYECKUX MPOTYKTOB
Ha OCHOBE MPUPOTHBIX KOMIIOHEHTOB, BEIOpAaHHBIX B paMkax [Ipoekra B Teuenue 10 met
nocjie BbIJauu MaTeHTa, MCKIIOYUTEIbHBIC IIPaBa HA KOMMEPLUAIU3AUIO. .. UCTEKAIOT U
COOTBETCTBYIOIIIKE TIPaBa MPOMBIIIECHHOW COOCTBEHHOCTH, MOTydYeHHbIe HA UM Kommanuu,
OYyT OpeIoKeHbl JUIS IEPEYCTYIKH COOTBETCTBYIOEMY YHUBEpCUTETy GecrnaTHo.”®’

78. B apyrux ciaydasx oxpaHHoe mpaBo B oosactu C, Hanpumep, MaTeHT MOXKET
3aKJ1aJIbIBaThCsl B KAUECTBE MOPYUUTENBCTBA TP MOJIYYEHUH 3aiiMa UM COBEPILIEHUN MHOU
KOMMEpUeCcKo# clienku. B kauecTBe BOZMOXKHOTO CIIEHapUs MOKHO MPEJCTaBUTh ceOe, YTo
OJIHA U3 CTOPOH B KAUeCTBE YCIIOBHSI 10 nosryueHuro nocryna k I'P nwim T3 o006s13yercs nenarsb
ONpEIETICHHBIE UIATEKNU B OTHOLLIEHWH TAKOI'O JOCTYIA U B CIy4ae HEBO3MOKHOCTHU
COBEPUICHMSI IIJIATEXKEN NEPEYCTYNUTh NATEHTHBIE NPaBa (aHAJOTUYHO, CTOPOHA,
MPEIOCTABIIAIONIAs JOCTYII, MOKET MPHUOOPECTH 3aJIOTOBYIO JI0JIIO B OTHOILIEHUH MIATEHTa B
KaueCTBE HEMAaTEPHAJIbHBIX LIEHHOCTEN Ha TOT Cily4aill, €CJIM CTOPOHA, MOIy4arolas JOCTYII,
00aHKPOTHTCH).

79. TlosTOoMy CYIIECTBYIOT MOTEHITMAIBHBIC CUTYAIlMH, Koraa 1octym k ['P/T3 moxer
IPUBOJIUTH K COOTBETCTBYIOIIMM IIPABOBBIM IOCIIEICTBUSAM, KOTOPBIE MOTYT BBIPA)KaThCs
00 perucTpanuen npasa BuaaeHus ( WK 4aCTUYHOTO BJIAJICHHS ), THOO PETHCTpalUeH
3aJI0rOBOM J10JIM WIIM JIMLIEH3UM. Jlpyrumu cioBamu, ycnoBus gocryna kK I'P wnm T3 moryt
coJlep’kaTh 0053aTeIbCTBA UITU OILUIO PETUCTPALIMY BIAJACHUS, JTULIEH3UPOBAHUS HIIN
3aJiora.

V. B3AUMOCBA3b MEXAY '’EHETUYECKHMU PECYPCAMU,
TPAAUIIMOHHBIMHN 3HAHMAMU U ITATEHTAMU

80. B maHHOM pasjese paccCMaTpUBAETCA XapaKTeP M BUJIbI B3aUMOCBSI3H, KOTOPbIE MOTYT
CYHICCTBOBATh MCIKAY I'CHCTUUCCKUMHU peCypCaMU U TpaAUIITUOHHBIMH 3HAHUAMU, C O,Z[HOI>'I
CTOPOHBI, U MATEHTAMH, C IPYTroi CTOPOHBI. TakoM MOIX01 OCYIIECTBIAETCS MO ABYM
HNpUYUHAM:

(1) HeoOXxoauMo nmoHnManwue cBsi3u Mexxay ['P/T3 u matenTamu ¢ Tem, 4TOOBI
MMpoOaHAJIN3UPOBATDH HOGy,Z[I/ITe.HBHBIe MOTHBBI IJIs1 BKIIFOUCHU L TpGGOBaHI/IH O PACKPBITHUH,

(i)  paccMOTpeHHE MyTeH, XapaKTEPU3YIOIIUX BO3MOKHBIC B3aUMOCBS3H, TTOMOXKET
NPOSICHUTH, B KAKOW CTETIEHHU MCIIONB3YIOTCA TPEOOBAaHUS O PACKPBHITUH B PaMKax MaTEHTHOTO
3aKOHA WJIM OTJAEIBHO OT HETO.

HeHTpa.HBHBIM BOIIPOCOM SBJIACTCA TO, KaKUM 06pa30M CYHICCTBYIOIIUEC MCXAHU3MBI B
NATEeHTHOM 3aKOHOJATEIbCTBE OTPAXKAIOT KOHKPETHOE TPEOOBAaHUE O PACKPBITHH, IIPUMEHSIOT
€ro, Hjid AO0IIOJIHAIOTCA 6J1ar0;[ap;1 €0 BKJIFOUCHHUIO. HpI/I 9TOM BBISACHSCTCS BOIIPOC O TOM,
KaKuM 00pa3oM Takue TpeOOBaHHUS O PACKPHITUU PabOTAIOT HA MPAKTHKE U SBIISIOTCS JIA

87 Cornamenue o TCCTUPOBAHUHU PACTUTCIIBHBIX SKCTPAKTOB MCKAY KOMITAaHUCH 1 YHUBCPCUTCTOM

(Ipu Jlanka, 1 saBaps 2000 T)..
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COBMECTUMBIMHU C CYIIECTBYIOLUIMMH MEKIYHAPOIHBIMU [IaTEHTHBIMU HOpMaMH. XapakTep
paccMaTpUBaeMBbIX B3aUMOCBSI3€H, B CBOIO 04epe/ib, MOXKET (POPMHUPOBATH U ONPEEIIATh
COOTBETCTBYIOLIUE IPABOBBIC MEXAHU3MBI.

81. Cocrosnace O4eHb MINPOKAsT JUCKYCCUS O BO3MOXKHBIX CBS3AX MEXAY F€HETUUECKUMHU
pecypcamu 1 T3, a TakkKe MaTeHTHOW CUCTEMON KaK C TOUKH 3PEHUS «COBEPILIEHCTBOBAHUS
Croco00B pacrnpeiesieHus: BBITO/1 MTyTeM CO3JJaHHsl IO3UTUBHOM CBSI3U MEXIY... TATEHTHBIM
3aKOHOJATENLCTBOM H 3aKOHOJATENLCTBOM, Perymupyromum goctyn k IP»®, a taroke ¢
TOYKH 3PEHUS] HAJOKECHUS MOJIUTUYECKUX OrpaHuyYeHMi Ha ucnois3oBanue ['P u T3. 3agaun
0 BBISICHEHUIO U YCUJICHHUIO TaKHX B3aMMOCBSI3€H OBLITU ONpeIeTIeHbI TO-Pa3HOMY: C TOYKH
3pEHUs UX MPO3PAYHOCTH U KOHTPOJISI U C TOYKU 3pEHUS 00ECIeUeHUsI X COBMECTUMOCTH C
MIPABOBBIMU 00513aTEIHCTBAMH, PETYIUPYIOIMKUMHU JOCTYI. B 3TOM OTHOIIICHUH B OJHOM U3
uccienoBannii KbP Oblu cienanbl clieyroniiue mpeaiokKeHus, TPUBOIUMBIE B
COKpAIICHHOM BHJI€ HIKE:

(1) MaTEHTHBIE 3aABUTENN TOJDKHBI PACKPBIBATh CTPAHy MPOUCXOXKICHUS
6I/IOJIOFI/I‘-IGCKI/IX O6p213LIOB, HUCIIOJB30BaHHBIX B UCCICAOBAHUAX, 3AKOHYUBIIMMHUCA CO3JaHUEM
U300peTeHus, B paMKax OMHMCAaHUs H300PETEHHUS, TI0aBaeMOr0 B TATEHTHOE BEIOMCTBO;

(i)  3asBUTENH JOJKHBI YKa3bIBaTh, KAKYIO POJIb 3HAHHS, MHHOBAIIMHM WU
TEXHOJIOTMH, UMEIOLIUE CEILCKOE, MECTHOE UM KOPEHHOE IIPOUCXO0XKICHUE, ChITPaIH IIPH
UICHTU(PHUKAIIMYA CBOWCTB HJIU JIOKAJIM3AIIUH COOTBETCTBYIOIMX 00pa310B, BKIIOYas
00pa3ibl, KOTOPBIE OKA3ATKMCh MOJE3HBIMU B UCCIIEIOBAHUSAX, JAJKE €CIIM OHU U HE COCTAaBUIIN
OCHOBY OKOHYATEJILHOTO MPOAYKTa UITH CIIOC00a;

(1i1)  3asgBUTENW AOHKHBI IPUIIOKHUTH 00513aTEILCTBO, MOATBEPKAAOIIECE TOT (HaKT,
4YTO, HACKOJIbKO OHU 3HAKOT, BCC HAITMOHAJIBHBIC 3aKOHBI, OTHOCAIIHUECA K NOCTYITY K
TCeHETUYECKUM pecypcaM, COXpPaHEHHIO U MCIIOJIb30BAaHHIO IPHPOTHBIX PECYPCOB,
TPAAUIIUOHHLIM 3aKOHAM CCJIILCKHUX U KOPCHHBIX HapO,Z[HOCTeI\/'I, a TaKKC NMpCACTOAIIUC
MEpOTpHUATHS B 00JaCTH OMOPa3HOOOpa3us, TUIAHUPYEMbIE OyIYIIMM MaTEHTOBIAICTBIIEM,
OyIyT COONIOCHBI;

(iv) ™ eciu Takue 3aKOHBI HE CYIIECTBYIOT, 3asIBUTEIIH JTODKHBI JaTh 00s13aTEIBCTRO,
4T0 cOOp 00pa3LoB OBLJI COBEPIIEH B COOTBETCTBUH C MEKIYHAPOIHO MPU3HAHHBIM
KoJiekcoM, Harpumep, Konekcom moBenenust FAO’s o cOopy 3apobIieBoi MIa3Mbl
pacTeHHl U ee Mmepeaayu Wi B COOTBETCTBUU ¢ Kojekcom moBeaeHus B 00J1aCTH
OHMOTEXHOJIOTHH,

(v) HEBBITIOJTHEHUE ATUX TPEOOBAHUH ClIeIaeT HEBO3MOXKHON B4y
JIEHCTBUTEIILHOTO TTATEHTA, a TIOCIeAyoIIee OOHAPYKEHNE JIO)KHON WM HEMPOBEPEHHON
uHpopManuu OyIeT UMEeTh CIEICTBUEM aHHYIMPOBAHUE MTATEHTA U PUBOIUTH K
HaJJIeXKAIUM CyJIeOHBIM AEHCTBUSIM NMPOTUB MaTEHTOBIIAEIbLIA;

(vi) 10 MOJIyYEHHIO COOTBETCTBYIOIICH HH(POPMAIIUU U B X0 PYTHHHOTO PaCCMOTPCHHS
MATEHTHBIX 3aIBOK MATEHTHBIC BEJIOMCTBA JIOJKHBI HH(OPMHUPOBATH Ha3HAYEHHBIE OPTaHbl B CTPaHE
TIPOMCXOXKICHUS, @ TAK)KE MECTHBIC OOIIMHBI O PACCMAaTPUBAEMBIX 3asIBKAX, KACAIOIIUXCS UX, CTPAHbI
MIPOMCXOXKICHHUS, I MECTHBIE COOOIIECTBA TODKHBI KMETh BO3MOYKHOCTH MO/IaTh BO3paKEHHUE Ha
BbIJIa4y MMATECHTA W MMPOBECTH PACCIICIOBAHUS OTHOCUTEIILHO TOTO, BBITOIHIII JIU TTATEHTOBIIAIEIICIT
COOTBETCTBYIOIIUI KOJCKC IMOBEACHUS WM PEACTOSIINE MEPOIIPUATHS B 00JIACTH
ouorexuonoruu.®’

3HaHWsI, THHOBALIMHY M NIPAKTHKa KOPeHHBIX U MecTHBIX 00muH, UNEP/CBD/SBSTTA/2/7, 10
Asryct 1996, nap. 93.

8 loc. cit.
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B 10 BPEM: KaK 3TU MIPCATIOKCHUA BBIXOOAT 3a paMKU ,Z[GI\/'ICTByIOH_[I/IX IMPUHIIMUITIOB

NaTEHTHOTO 3aKOHOJATEIbCTBA M MPOIIEIYp, OT/IEIBHBIC CCIICAOBAHMS OBIITH HAIIPABICHBI
Ha BO3MOKHOCTB ITPUHATHUA MCP, KOTOPBIC OCHOBLIBAJIUCH 6]:1 Ha CYIICCTBYIOIUX MATCHTHBIX
nporeaypax ¢ 1enbio 6onee a3 GexTuBHOrO pacKkpbITus mpoucxoxaeaus [P u T3,
HUCIIOJIb30BAHHBIX B I/I306peTeHI/II/IZ

83.

“HIMeroTCst CBEJICHUS O TOM, YTO MpeIaraéMoe pacKpbITUEe HHPOPMAIIUH YKE SIBISETCS
OOBIYHOM MPAKTUKON MPHU MoJaue 3asBOK. PacKphITHE MOXKET TaKKe BKIIIOYATh
“yA0CTOBEpPEHNE paHee MOJYYEHHOIO pa3penieHus Ha ucnoib3oBanue ['P nnu T3 ot
CTOPOHBI-00JIafaTeNst WK KOMMYHBL.” VIMeeTcs psii npeuioskeHui, 4To0bl TpeOoBaHue
pacKpbITUs OBLIO OBl PEaTU30BaHO MyTEM BKJIIOUEHUS €r0 B KAYECTBE YCIIOBUS
MPUHSATHUSA 3asIBKU WA aHHYJIMPOBAHMS MAaTEeHTa B TEX CIIy4asiX, KOTJla PaCKpbITHE
nH(pOpMaIUK COAEPKUT OOMaHHYIO HH(POPMAIIHIO. B OTAEIBHBIX CIydasiX pacKphITHE
UCTIOJIb30BAaHUS TPAJAUIIMOHHBIX 3HAHUHN, OTHOCSIIUXCS K OMOTEXHOJIOTHH, MOXKET
CTaTh OCHOBaHHMEM JUIsl HEBbIIauu nateHTta. OOBIYHO Mpolieypa MaTeHTOBaHUS
TpeOyeT onucanus N300peTeHHs U MPEIIECTBYIOIETO 3HaHUS, HA KOTOPOM OHO
ocHoBaHoO. [loaTOMy B Tex cityudasix, KOTa UCIOJIb3YeTCsl 3HaHUE, OTHOCSIIEECS K
610pa3HO00Pa3NI0, OHO JIOJKHO OBITH PACKPHITO HE3ABHCUMO OT TOTO, COACPIKUTCS JTN
B COOTBETCTBYIOIIIEM 3aKOHOAATEIFHOM aKTe CIEIHMalIbHAas CChIJIKA Ha HCIOIb30BaHUE
TPaaUIIMOHHOTO 3HAHU, OTHOCAIIEToCs K OnopazHooOpasuio. [laTeHTHBIE SKCTIepTHI
MOTYT OTKJIOHUTbH NATEHTHYIO 3asBKY, €CJIM ObLJI0O 0OHAPYKEHO, YTO MPEIIIECTBYIOIIEE
3HAaHUE B JAaHHOH 00J1aCTH CBUIETENBLCTBYET 00 OTCYTCTBUM HOBU3HBI JAHHOTO
nzo0perenus. Takas mpakTHKa MpeAOTBpAIaeT 3JI0YMOTPeOIeHNUN CO CTOPOHBI
JPYTUMH B OTHOIIEHUH MPEIIIECTBYIONNX 3HAHUH, 0JTHAKO HE00A3aTeIbHO IPUBOIUT K
JIOTOBOPEHHOCTH O paclpeeSIeHUH BbITO/Ibl, YUUTHIBAIOIICH BIaAETbIEB ATUX 3HAHUH.
Jpyroii moaxoa mpeaycMaTpuBaeT, 4YTo KOPEHHBIE M MECTHBIE COOOIIECTBA MOTYT
00pa30BbIBaTh KOPIOPAIMH, KOTOPhIE MOTYT 3aTeM 00paiiarbcs U MOdy4aTh MATEHTHI B
KaueCTBE FOPUINYECKHX JIMI] TOYHO TAKXKE, KaK 3TO JIENA0T KOPIOPALUHU B Pa3BUTHIX

CTpaHaX COTJIACHO CBOMM HAIlMOHAJLHBEIM 3aKoHaM.” "’

brin CACJIaH pAa CICHHUAJIbHBIX npezmoxceHHﬁ B OTOM HaIllpaBJICHUHN, KaCAIOIUXCA

Cornamenust TRIPS BTO, B wacTHOCTH HeJaBHEE MPEIJIOKEHUE MPETYCMATPUBAET:

3asBUTEINb HA MMATEHT, OTHOCSAIIMICS K OMOJIOTHYECKUM MaTepHaIaM WIH K
TPAAUIIUOHHLIM 3HAHUAM, JOJIKCH NPCACTABUTHL B KAUYCCTBC YCJIOBUA HpHOGpeTeHI/IH
MaTEHTHBIX MpaB: (1) paCKPBHITUE UCTOYHUKA U CTPAHBI TPOUCX 0K ICHHS
OMOJIOTUYECKOT0 pecypca U TPaAUIIMOHHOTO 3HAHUS, UCIIOJIE30BAHHOTO B
n300peTeHny; (i) CBUACTEIBCTBO O MPEIIISCTBYIONIEM COTIIACUHU C YBEIOMIICHUEM MIPH
HaJIM4Ynu O,Z[OGpGHI/I}I COOTBCTCTBYIOIIUX OPraHOB COIJIACHO HAIMOHAJIBLHOT'O
3aKOHOJIaTeIbCTBA; U (i11) JOKA3aTEIHCTBO YECTHOTO U CIIPABEIMBOTO PaCcTIpeIeICHUS
BBHITOJ1 COTIIACHO HALMOHAILHOMY PEXKHMY CTPaHBI HPOUCXOKIeHHUS. !

90

91

“IIpaBoBbIc U Apyrue POPMBI OXpaHbI 3HAHUI, MHHOBAIUH U MMPAKTUKN KOPEHHBIX U MECTHBIX

COOOIIIECTB, BOILIONMIAIOIINX TPATUITHOHHBIE 00pa3bl )KU3HH, CIIOCOOCTBYIONMNE COXPAaHEHHUIO U

MOIICPKUBACMOMY HCIIOJIB30BaHMIO OMoIornyeckoro pasnoodpasus,” UNEP/CBD/WG8J/1/2,
nap. 8.

“Bzanmocss3p Mexny Cormamenrem TRIPS u KonBenmuel o OMonornueckoM pazHooopazuu
1 OXpaHe TPaTUITMOHHBIX 3HAHUH,” TIOCIaHue 3 bpasuiauu oT UMEHH Aeneranuii bpaszumimy,

[Footnote continued on next page]
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84. PaccmoTpeHne MexaHW3MOB PaCKpPBITHS HH(POPMAITUU, OTHOCAIIECHCS K TCHETHUYESCKUM
pecypcam u T3 obiierdaercss HIOHUMaHUEM B3aWMOCBSI3€H TAKUX MEXAHU3MOB C MPUHSATHIMH
NaTEeHTHBIMU 3aKOHAMH KaK Ha YPOBHE BBIPAOOTKHU MPUHIUIIOB, TAK UX COBMECTUMOCTH C
CYHICCTBYIOIIIUMHU HOPMAMH. Kaxk BUJHO M3 HCCKOJIbKHUX OTBCTOB, HA MPAKTUKE CYIICCTBYCT
orpeziefieHHOe TepecedeHue (IIPU 3TOM NMPUBOAUTCS PSIJI IPUMEPOB) CYLIECTBYIOIINUX
YCTAHOBUBIIMXCS TPEOOBAHUI OTHOCUTEIBHO PACKPBITUS PEIEBaHTHON MH(POpMaIUy,
Kacarolleicsl Kak FeHEeTHYECKUX pecypcoB, Tak u T3. B mokymeHTe, pecTaBIeHHOM paHee
Ha paccmoTpenue Komurera, oTmedanocs:

“3asBUTENN HA MTOJyYCHHE MATEHTOB, B KOTOPBIX MCIIOJIb3YETCS OMOIOTMYECKHA
MaTepuall, B CIy4asx ‘IK30THYECKUX WIH ‘PEIKHX ~ MaTEPHalOB, KOTOPHIE B 3TOU
CBSI3U SIBJISIFOTCS TPYIHOJIOCTYIIHBIMH, 3HAIOT, YTO JJIsl TOTO, YTOOBI UX 3asIBKU
COOTBETCTBOBAJIM NPEIBABIAEMBbIM TPEOOBAHUAM, OHU JOJKHBI YKa3bIBaTh CTPAHY
IPOMCXOXKACHUS JaHHOTO MaTepuaia. HeBbImonHeHue 3Toro TpeOOBaHUs 3aTPyAHSET
JUIs CIIELIMAIMCTa B JAaHHOM 00J1aCTH pealnnu3alnio COOTBETCTBYIOLIETO H300peTEHHUS.
Cy11ecTBYIOT THICSYM Pa3HBIX BUJIOB, IPY 3TOM KaX/blil IEHb OTKPHIBAIOTCSI HOBBIE,
MIO3TOMY CHEIMATIUCTY B COOTBETCTBYIOIIEH 00s1acTH ObIBa€T HEBO3MOKHO 3HATh
cTpany(bl), B KOTOPOl MO>KHO HalTH JaHHOE ChIphE JUTSl pean3alii n300peTeHus B
cllydae 9K30THYECKOI0 MJIM PeIKOro Marepuaina. boiee Toro, 4roObl BBINOIHUTh
TpeboBaHue 00 yKa3zaHUH MPEIBICTOPHH, KOTOPasi, HACKOJBKO €€ 3HACT 3asBUTEIb,
3agBUTEIIIO IPUXOANUTCS YITOMUHATh TPAAULIMOHHBIC UCIIOJIb30BaHUS ATOI0 MaTepUaa,
YTO, KaK MPaBUIIO, SBJSETCS U3BECTHBIM IIUPOKON MyOJIMKe B TOM CTpaHe, B KOTOPOM
HAXOJUTCS JAHHBIN BHI. ">

85. OnmHHUM M3 KITIOUYEBBIX (PAaKTOPOB, OMPEACIIAIONINM, KAKUM 00pa3oM MPHUBEACHHBIC
TpeOOBaHUS K PACKPHITHIO MPUMEHSIOTCS K COOTBETCTBYIOIICH HH(DOpMAIIUHU, SIBISETCS B
JIEHCTBUTEIILHOCTH B3aUMOCBSI3b MEX 1y caMuM n3o0pereHueM u ['P wim T3. D10 GbLITO
BBIAIBJICHO B BBIIIC HA3BAHHOM 0630p€ HallnOHAJIbHBIX HpaBOBBIX MECXaHHN3MOB B paS.HI/I‘-IHBIX
BHJAX:

(1) B cnyaae, ecim moctyn k I'P HeoOxomum 115t oOecrieueHust peain3anin
U300peTeHNs CIIEUATMCTOM B JAaHHON 00J1acTH (MU pean3aliiil HauIydIlero
€ro mpruMepa) ¥ TaKO! JOCTYII SIBIISETCS 3aTPYIHUTEIBHBIM IS TAKOTO
crienuanucra (Hampumep, COpT pacTeHUH B Kakoil-110o obaactu), To
HEOOXOMMO BBIIIOJTHEHHE TPEeOOBAaHUS MO PACKPHITHIO COOTBETCTBYIOIIETO
UCTOYHHUKA , TaK KaK B IPOTHBHOM CIIydae HEBO3MOXHO JJIsl TPETbUX CTOPOH
OCYIIECTBHUTH JaHHOE N300peTeHHE.

(i1)  Ognaxo ecnu gpoctyn k ['P He mpezcTaBisieT TpyIHOCTEH sl TPEThel CTOPOHBI,
00J1a1at011Iei COOTBETCTBYIOIIMMHE HaBBIKAMH B JaHHOH 007acTH, TO
IPOBO3TJIAICHHOE TPeOOBAHUE O PACKPBITHH HE 00s3aTETILHO BEIET K
HEO0OXOAMMOCTH HACHTU(PHUITUPOBATH COOTBETCTBYIONINN NCTOYHHK (OJTHAKO B
3TOM ciydae TpeOyeTCsl MOJIHOCTBIO ONUCATh XapaKTep TeHETHYECKOTO pecypcea).

[Footnote continued from previous page]
Kuras, KyOs1, [lomunukanckoit Pecniyonuku, DxBanopa, Uanum, [lakucrana, [lepy, Tannanna,
Benecyanbl, 3ambun, u 3umbadse, nok. BTO IP/C/W/356.

%2 Cwm. Joxkymenr BOUC WIPO/GRTKF/IC/1/13.
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(ii1)  Ecmm, ¢ npyroii croponsl, ['P HacToNbKO Aajek OT 3asBIEHHOTO
M300pETaTeIbCKOTO 3aMbICiIa, YTO HET HEOOXOIMMOCTH B HEM TIPH peaTn3aiii H300peTeHNUS,
TO €r0 PACKPBITUE MOXKET OKA3aThCsl M3IUITHUM JUTSI peaTh3aIlii H300pETEHUS WIIH €r0
Jy4IlIeTo BapuaHTa; B JAaHHOM CITy4ae MOXET IMOTPe0oBaThCs pa3bsiCHUTh, KAKUM 00pa3zom
3asBIEHHOE U300peTeHne 6azupyercst Ha JanHOM [P nim MOKeT 13 Hero Mmoyry4eHo.

(iv)  Ecmu T3 (u3BecTHOE 114 3asBUTENSI) HACTOJIBKO OJIM3KO K 3asBJICHHOMY
M300pETEHHIO, YTO UMEET 3HAYCHHE ISl OIEHKU ACHCTBUTEIHLHOCTH 3asIBKU (HAIPUMED, TIPH
OLICHKE TOTO, SIBJISIETCS JIM JaHHOE N300peTeHNe HOBBIM MJIM HEOUEBUIHBIM) HIIU OHO
HEOOXO0IUMO TSl IOHUMAaHHs H300PETaTeIhCKOT0 3aMbICIa, TOTAa YCTAaHOBICHHBIC
TpeOOBaHUS MO PACKPHITHIO U3BECTHOTO YPOBHS TEXHUKH OOBIYHO MPUMEHSIIOTCS B TEX
cucTeMax, B KOTOPBIX 3TO TpeOyeTcsl.

(v) Ecnmu T3 (u3BecTHOE 3asIBUTEIIO) HACTOJBKO OJM3KO K 3asIBJICHHOMY
M300pETEHHIO, YTO OHO (DAKTHUECKU SBISETCS BHYTPEHHE HEPA3PHIBHBIM C HUM COTJIACHO
MIPaBOBOM JTOKTPUHE, KOTOPAsl ONPEACIIIeT “ MOHATHE N300PETaTEIbCKOTO BKIIaa” B
3aKOHOJATENHCTBE JJAHHOHM CTPaHbl, TO MOKET OKa3aThCS HEOOXOAMMBIM JINOO 3asIBUTH
npoBaiiepa qanHoro T3 B kauecTBe coaBTopa (Wi (PaKTUUECKH B KAYECTBE €AMHCTBEHHOTO
u3obperarens, eciau JaHHoe T3 camo 1o cebe cocTaBIsgeT H300peTaTeIbCKUI 3aMbICeN
3asIBJISIEMOTO U300PETEHMS ) I U3MEHUTD 3asiBJICHHOE M300peTeHNne TaKKUM 00pa3oM, 4TOOBI
UCKITIOYUTH TAHHBIA KOMIOHEHT T3 (| B 9TOM ciiyyae MMeeTCsl OOJbIIast BEPOSITHOCTh TOTO,
YTO OHO OYZAET BHICOKO PEJIEBAHTHBIM MPEAMETOM JIJISl CCHUIKHU 10 YPOBHIO TEXHUKH U
MIO3TOMY JIOJDKHO OBITH PACKPHITO B JIFOOOM CIlydae).

(vi)  Ecmu nannoe T3 (M3BECTHOE 3asBUTEIIIO) SBIISCTCS HACTOIBKO JAJICKUM I10
OTHONICHHIO K 3asBJICHHOMY H300pETaTEIbCKOMY 3aMBICITY, YTO OHO HE SBIISICTCS
PEJNEBAHTHBIM JIJISl OLIEHKH JEHCTBUTEILHOCTH 3asiBKU WJIH OTIPEJICIICHUsI aBTOPCTBA, TO
MOXXET 0Ka3aThC HEOOXOIUMBIM TOSICHUTh, KAKMM 00pa30M 3asiBICHHOE U300peTeHne
OCHOBaHO Ha JaHHOM T3 MJIM MOXET OBITh MOJIY4YE€HO U3 HETO.

86. Yka3zaHHOe 00CTOSATENBCTBO MPEIOaraeT, 4To 0 oOpalieHus K npodieme
MpUMEHEHHUs TPEOOBaHUH 0 PAaCKPHITHIO HH(OpMaIuu oTHOCUTENbHO Tipeameta ['P/T3,
ObUT0 OBI MOJIE3HBIM Ha MPEIBAPUTEIILHOM JTAre MPOSICHUT XapaKTep B3aMMOCBSI3U MEKIY
3asIBJICHHBIM M300pETEHNEM U COOTBETCTBYIOIIMM O0BEKTOM. JIpyrumMu cioBaMH, ObLIO OBl
IMOJIC3HBIM YTOYHUTH TY CTCIICHb B3aMMOCBA3H MCK/Y BKJIAJIOM U I/I306peT€HI/I€M, KOTOpas
ABJISIETCS. JIOCTAaTOYHOM JJIsi IPUMEHEHHUs TPeOOBaHUS O PACKPBITHH ISl TOTO, YTOOBI
MMPOJINTH CBCT HA IMMOCIICACTBH A, BHITCKAOIINEC U3 3TOTO JJId HAaTCHTHOI'O 3aKOHOAATCIILCTBA U
MEXIyHApOHOU MaTeHTHON cucTeMbl. Hampumep, B TO# cTemneHu, B KOTOPOU TpeOoBaHHUE O
PACKPBITUHU KacaeTCsl TEHETHYECKUX PECYPCOB, TaHHBIM BOMPOC OBLT MOCTABIICH TIEPE]]
KomMurteTroMm, B 4aCTHOCTH, 11€7IECOO00Pa3HO PACCMOTPETH BOTIPOC O TOM, ““TIPUMEHSIETCS JIH
TakKe IpejiaraeMoe TpeOoBaHUE B T€X CITydasix, KOraa n300peTeHue, Ha KOTOPOe MoaaeTcs
3asBKa, KacaeTcs CHHTE3MPOBAHHBIX BEUIECTB, MOJYy4aeMbIX ITYTEM BbIACIECHUS WIH
HU3BJICUYCHUSA U3 aKTUBHBIX KOMIIOHEHTOB JaHHOT'O FP, K KOTOpOMY 6]:1)'[ npeaoCTaBJICH
JOCTYTI, U B CIIy4ae MOJIOKUTEILHOTO OTBETA, OBbIJIO OBl XKeNaTeIbHO AaTh COTJIaCOBaHHOE
ONPEACIICHUE TTOHATHS ‘usBnedens.’ >

87. CymecTBo TpeOOBaHUS O PACKPHITUU MOXET 3HAUUTEITHHO BAPHUPOBATHCS B

3aBUCUMOCTH OT TOTO, siBJsieTcs 11 naHHbiid ['P/T3 cnydaiftHpiM niau GyHIaMEHTATBHBIM TSI
CO3/aHMsI JAHHOTO N300peTeHus ; IBUINCH T AanHble ['P/T3 BKi1aloM Ha paHHEM dTare IS
IEMOYKH WHHOBAIIUM, KOTOPasi CO BpEMEHEM 3aBEPIIIIIACh JaHHBIM U300PETCHHEM WM OHHU

93 Cum. okyment BOUC WIPO/GRTKF/IC/1/3, map. 45.
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MOCTYKUJIM HEMOCPEJICTBEHHBIM BKJIAZIOM B TIOCTHKEHUE H300pETaTeIbCKOTO YPOBHS
JIAHHOTO M300peTeHMs; OBLIN JIn 0cOoOBIe CBOMCTBA aaHHOTO ['P cymecTBeHHBIMU 1J1s
paccMaTpruBaeMoro u300peTeHus UM Ha caMoM Jiene JanHblid I'P 6611 ToNbKO
IIPOMEKYTOUHBIM CPEACTBOM JJOCTH>KEHUSI HE3aBUCUMOTO OT HET0 H300peTaTesIbCKOro
3amMbIcia WK JaHHbii ['P ObLT HCIOIB30BaH TOJIBKO B CiIydae 0COOOW peanu3anuy Wid B
OJITHOM U3 IIPUMEPOB B ONMCAHUU U300pETEHHUsI, HO OH HE ObLI HEOOXOAUMBIM AJISl CO3IaHMSI
U300peTeHus B TOM BUJE, KaK OHO 3asIBJICHO.

IIpeockasyemocms u AICHOCMb NPUMEHeHUs MPeDOBAHULL O PACKPbLIMUU

88. B psne npeanoxxeHuii OTHOCUTENBHO TpeOoBaHUM 0 pacKkpbITiHH 00bekTOB ['P 11 T3
YKa3bIBAJIOCh Ha BO3MOKHBIC 3HAYUTEIIFHBIC ITOCIIECTBUS, CBI3aHHbBIE C HHTEPIpETaIel
3THUX TpeOOBaHUIN KaK TPEOOBAHUH «I10 CYIIECTBY» WM «(POPMATIBHBIX» TPEOOBAHUM.
Hampumep, B HEKOTOPBIX NPEATIOKEHHUSX TPeIaraloch IpeaycMaTpuBaTh aHHYIMPOBAHHE
NaTeHTa, €CJIM JaHHOE TpeOOoBaHKEe HEe ObLIO BHIMOIHEHO. B Ipyrux koMMeHTapHsx
IpeAIaragoch, YTo00bl TPEOOBAHUE O PACKPBITHH YBSA3BIBAJIOCH C ICHCTBUTEILHOCTHIO
NaTEeHTA, TaK KaK 3TO eIMHCTBEHHAs CYILECTBECHHAs CAHKIIH, KOTOPas MOXKET OBbITh
npuMeHeHa. PakTHYECKU BBIIIE IPUBEICHHAS TUCKYCCHS BBISIBIIIA, YTO HECOOTIOICHHE
HEKOTOPBIX (OPMATIBLHBIX TPEOOBAHUIT MOXKET MPUBECTU K CEPHE3HBIM MOCIEACTBHIM
HE3aBHCUMO OT TOTO, AaHHYJIUPYETCS JIM MATEHT WIKM HET 110 OCHOBAHUAM
naTeHTocrnocoonoctu. Hampumep, B 3aKOHOJATEIbCTBAX PAa3HBIX CTPaH MOTYT OBITH
IPUMEHEHBI CYpOBBIC CAHKIIMH BCJICACTBHE CKPBITUS HCTHHHOTO H300peTaTens (Win
HEBKJIIOUYEHUS OHOTO U3 COABTOPOB), HEHAICKAILETO PACKPHITHS YPOBHS TEXHUKU WIIN
OTKa3a OT YCTAaHOBJICHU ITOJTHOMOYHH, BBIIaBaeMbIX H300petareneM. HecoOmoaenue
HEKOTOPBIX TPEOOBaHMIA, TAKMX KaK: HEYIUIaTa MOILIMH 32 OJIepKaHUe WIH
T0OpOCOBECTHOE 3a0JTy)KICHHUE B TIEPEUNCIICHUN N300peTareneid, MOTyT ObITh HCIIPABIIECHBI 110
oOHapyKeHHI0 HeJJocTaTKoB. KakuM 00pa3oM HaJUIeKUT AEHCTBOBATH B Cliydae
HEYMBIIUICHHBIX OIIMOOK, OOBIYHO paCCMaTPUBAETCS OTJCIBHO B OTHOIICHUH KaXKI0TO
TpeOOBaHUS O PACKPBITHUH ONPEAEICHHOTO TUIIAa UH(OPMAIIHH.

89. llepcnexkTrBa aHHYJIMPOBAHHUS, OTKa3a B BbI1a4€ UM UHBIE CEPHE3HBIE ITOCIEICTBUS
(Takye Kak CaHKIMHM 32 JIOKHbIE JEKJIapallii) B CIIy4ae HEBBIIIOJIHEHUS TPeOOBaHUM
BBI3BIBAET HEOOXOAMMOCTh O0ECIIEUeHHS ICHOCTH U MIPECKa3yeMOCTH: TS TTOJIb30BaTeei
NaTEHTHON CHCTEMBI, aIMUHUCTPATOPOB U CYACOHBIX OPraHoOB, MPHU ITOM HEOOXOIUMO
KOHKPETHOE IOHUMaHHUE TOT0, KaKHhe 0OCTOSTENIHCTBA BHI3BIBAIOT HEOOXOIUMOCTh
IPUMEHEHUs TPeOOBaHUs, KAKHE IIark SABJSIOTCS JOCTATOYHBIMHU JUIs BBIIIOJIHEHUS 3TOTO
TpeOOBaHUs M KOT/1a JaHHOE TpeOOBaHUE CUNTACTCS BBIIIOJHEHHBIM, a KOoraa HeT. B ciydae
KOMIUIEKCHOTO Y4acCTHs B UCCIIEOBATEIbCKOM MPOrpaMMe B TEYEHHUE ONPEICIECHHOTO
BpPEMEHH, TPUBOJISILETO K CO3JaHUIO CEPUN B3aUMOCBS3aHHBIX H300PETEHUN, MOXKET
BO3HHUKATh ONpEEICHHAs HESCHOCTh B OTHOLIEHUHU TOT'0, YTO TpeOyeTcs AJIs pacKpbITH B
Ka)KJI0M KOHKPETHOM 3asBKE U Ha KaKOM OCHOBE. BOIIPOCHI, KOTOPBIE MOT'YT BO3HUKHYTH B
9TOM OTHOILIEHHUHU, MOTYT OBITh IPOUJUIIOCTPUPOBAHBI HA IPUMEPE JBYX KOHKPETHBIX
CLICHAPUEB:

- B TEX CydYasx, KOT/la CyIIECTBYET HECKOJIBKO PA3IMYHBIX MM CJIA00 CBSI3aHHBIX MEXITY
c000¥ BKJIaJIOB, TPUBOISIINX K CO3/IaHUIO H300peTeHus (HarpuMep, Korjaa n300peTeHne
OCHOBBIBACTCS Ha OOLIMPHOM MporpaMMe CeNIEKIIUU PaCTeHUH, B KOTOPOH HCIIONIBb3YIOTCS
nocJieI0BaTeNbHbIE TeHEPAIK PA3HbIX CENEKIIMOHHBIX JIMHUN U3 Pa3IMYHBIX
HCTOYHUKOB): HEOOXOIMMO UACHTU(DUIIUPOBATH KOJIWYECTBO U BUBI BKJIAJOB U UMETh
OTYETHOCTh B OTHOIICHUU UX;
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- JIIMHHAS [eTN0YKa HCTOYHUKOB POMCXO0XKACHUS ( B Cllyyae, Korjaa U300peTeHre OCHOBAHO
Ha HOBOM HCIIOJIb30BAHUH aKTUBHOTO KOMIIOHEHTA, KOTOPBIi OBLT BBIZIETICH U3
Ouosornyeckoro oopasua: HeoOX0IMMO PELIUTh BOIIPOC, HACKOJIBKO BIITYOb 110 IIETIOYKE
IPOUCXOKACHUS OT KOHKPETHOTO M300peTaTenbCKOro Iara J0JHKHO HATH TpeOOBaHHE O
pacKkpbITUX UHPOPMALUU?

VI. CYIIIHOCTb TPEBOBAHMI O PACKPBITUU
Buviscnenue cywyHocmu 603MOACHBIX MPebO8anuti 0 pacKkpulmuu

90. B nmanHOM pazjaene ucciaea0BaHUs AeNIaeTCs MOMbITKAa CHOpPMYyITUPOBATh
CTPYKTYPHUPOBAHHBIN MOJXO0/ K aHAJIM3Y BO3MOXKHBIX TPeOOBAHUN pacKpHITHs HH(POpMALIUU B
MaTeHTe OTHOCUTENHLHO MpeaMeTa KoHkpeTHoro I'P u T3. DToT moaxoa MoxeT ObITh
NPUMEHEH K CYLIECTBYIOIIMM TPEOOBAHUSAM O PACKPBITHH WX K JTIOOOMY MOTEHIUATBHOMY
obcyxmaeMoMy oaxoay. B oTHOIEHNH KaXa0To U3 TPeOOBaHMA O PACKPBITUA MOTYT OBIThH
PacCMOTPEHBI CIEAYIOIINE BOMPOCHI:

(1) Kakoii nomxHa ObITh B3aMMOCBSI3b MEXK/Y 3asBJICHHBIM n300petenuem u ['P/T3;
KaKOBa JOJDKHA OBITh CTENICHb B3aMMOCBSI3H MKy HUMH JJIS1 IPUMEHECHUS
TpeOOBaHUS O PACKPBHITUH?

(1)  Kako# mpaBOBO# MPUHIINI TOJDKEH OBITH MOJIOKEH B OCHOBY TaKOTO TpeOOBaHMUsI?

(111))  Kaxko# gomxHa OBITH CYIIHOCTH TPEOOBaHMI, HAJTATAaEMbIX Ha 3asBUTEIIS?

(iv)  Kakumu 1OJKHBI OBITH TIOCTIEACTBUS HEBBITIOMHEHUS TAKOTO TpeOOBaHMs?

(v) Kaknum 00pa3om TOJDKHO Takoe TpeOOBaHUE PEaTM30BATHCS, TPOBEPITHCS WIH
OTCIIEKUBATHCS ?

[TocnencTBuUs HEBBIMOIHEHUS TPEOOBAaHHUS MOTYT 3aBUCETh OT TOTO, CBSI3aHO JIN
COOTBETCTBYIOLIEE TPEOOBAHNE C JEHCTBUTEIBHOCTBIO ATEHTA 110 CYILECTBY HIIU
CYIIECTBYIOT JPYTUe CAaHKIIMU, HAIPUMEP, TAKUE, KOTOPbIE OTHOCITCA K 3alPETy JOKHBIX WIH
oOMaHHBIX Aekyapanuil. B To BpeMs Kak B HEKOTOPbIX KOMMEHTapUsX MpeIaraaock, 4ToOb!
OTKa3 B BbIjIa4ye WM aHHYJIMPOBAaHUE MMaTEeHTa ObUIO OBl YBSI3aHO TECHO € TPEOOBAHUEM O
PacKpBITHH, IEKIapallii cCaMU 10 cebe MOT'yT ObITh CBSA3aHbI CO 3HAYMTEIbHBIMU CAaHKIIUSIMU
HE3aBUCUMO OT JIEHCTBUTEILHOCTH CaMOT0 aTeHTa (KakK 3TO yKa3bIBajoch B map. 70 BbILIE).

91. 3a ynoMsHYTBIMH BOIIPOCAMHU CTOHUT (DyHIAMEHTAIbHBII BOIPOC O TOM, KacaeTcs JId
Takoe TpeOOBaHME PACKPBITHS KaK TAKOBOTO WJIM OHO OyJeT GyHKIIMOHUPOBATh B
JNEHUCTBUTENLHOCTH B KauecTBe 3PPEKTUBHOTO 3aMpeTa OTHOCUTEILHO MOTYYCHHS TaTEeHTA,
€CJIN OTIpe/IeNIEHHbIE MTPeIBApUTENIbHBIE YCIOBUS HE BINOIHEHbl. Hanpumep, ecnu
CYIIECTBYET TpeOOBaHMUE O TOJIa4€ JOKA3aTEIbCTB OTHOCUTEIHHO TOMyYSHUS
MPEIIIECTBYIONIErO COrIacus ¢ yBeaoMiieHueM oT Biaaenbia ['P wim T3, To 310
OCYILIECTBIISAETCS:

- B nensx mpenocraBieHuss HHGOpMAIMH OTHOCUTEIBHO 00CTOSITENBCTB, IIPH KOTOPBIX
obutn mosrydeHsl ['P wnu T3 ¢ oGecniedeHneM mpo3pavdHOCTH ATOTO aKTa,

- Kak cpeznctBo peanuzanuu 00s13aTeIbCTBA MO MOIYYCHUIO MTPEIIIECTBYIONIETO COTIacus
70 TI0/1a4X TTATEHTHOM! 3asIBKH,

- B kxauectBe TpeOOBaHMS, KOTOPOE MOKET OBITH BHIIOJIHEHO Ha JI000H cTaann o0paboTKu
NaTEHTHOW 3asBKH (II0 aHAJIOTUH, HAIIPHMED, C IPEICTaBICHNEM IIepeBoIa
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MPUOPUTETHOTO JIOKYMEHTA) WJIM MOXKET MPEJICTABIATHCS B TI000€ BpeMs TOCIE BbIAAYN

MaTeHTa Mo TpeOOBaHUIO.
[To ananoruu ¢ IpyrumMu 00JIACTAMU TMATEHTHOU MPOLETYyPhl MOKET OKa3aThCs BOZMOYKHBIM,
4yTOOBI TaKOE TpeOOBaHKE, MPEyCMaTpHUBAIOIIee PEACTaBICHUE IETAIBHOTIO
JIOKA3aTeNbCTBA, MPEICTABISLIIOCHh TOJBKO B CIy4asX pa3yMHOT'O COMHEHHUS, HEXKEIN KaK
anpuopHoe TpeboBaHMeE Ui BCeX 3asBOK. B kauecTBe MILTIOCTpAllii MOKHO TPUBECTH
crarbio 6(6) Horosopa PLT, xotopas npeaycmarpuBaet, uro JloroBapuBaronasicst CTopoHa
MOJKET OTPeOOBaTh, UTOOBI I0KA3aTEIHCTBO OTHOCUTEILHO HEKOTOPBIX aCMEKTOB,
Kacaromuxcst opMbI U COJEPIKAHUS TATCHTHOH 3asBKH, IEPEBO/] WIIA TPHOPHUTETHAS
JOKYMEHTAIsA “‘ObLIM OBl TTO/IaHBI B BEIOMCTBO B X0J1¢ 00pa0OTKH 3asiBKH TOJIBKO B TEX
CIIy4asix, KOTJla IMeeTCss 000CHOBAaHHOE COMHEHUE B JIOCTOBEPHOCTH MaTepuaia uiu
ToyHOCTH TiepeBoa.” Ananorununo, Muactpykmus PCT (IlpaBuno 51bis.2) npeaycmarpuBaer,
YTO TIPH COOIIO/ICHUH OIPEICIICHHBIX YCIIOBUH MATEHTHOE BEIOMCTBO “He OyaeT TpeOoBaTh
MPEJICTaBICHUSI KaKUX-TMO0 JOKYMEHTOB MJIU JI0Ka3aTeIbCTB, €CJIM OHO TOJIBKO HE MMEET
000CHOBAaHHBIX COMHEHHI B MTPABAMBOCTH MPUBEICHHBIX YKa3aHUN WU CACTaHHBIX
3as1BJICHUH ~’ B OTHOIIIEHUHW TAKUX BOIPOCOB, KAK: JIMYHOCTh U300pETATENI U TIPaBO
3asIBUTEIIS MTO/IaBaTh 3asiBKY WU UCTPEOOBATH IPUOPUTET APYTOH 3asIBKH .

V.1. Ymo saersemcs ocnosanuem 0Jisi mpebo8anuil 0 packpolmuu?

92. ®OyHaaMeHTaJIbHBIM MIPABOBBIM U MPAKTUYECKUM BOIIPOCOM SIBJISIETCS BOIIPOC
OTHOCHTEJIBHO TOT0, KaKOBa JIOJKHA OBITh CTENEHb B3aUMOCBSI3U Mex a1y JaHHbM [P umn T3
U 3asBJIEHHBIM N300pETEHUEM JIJISl TOTO, YTOOBI BBIABUTATh TPEOOBaHUE O pacKpbITHH. B
JMCKYCCHH, Kacaroleics: TpeboBaHMid 0 packpeITuu oTHOcuTenbHO I'P/T3, Takas
B3aMMOCBS3b XapaKTEePHU30BaJIach Pa3IMYHBIMU CIIOCOOAMHU, UTO HAILIO OTPAKEHUE B
JOKYMEHTaX, pacCMOTpEeHHBIX KoMuTeTOM ( B KOKI0M Cilydae HanOosee BayKHOE BBIICIICHO):

- Pemenne KBP, Kondepenmmu cropon, VI/24 CBD COP conepHT OTCBUIKY K
TpeOOBAHUAM O PACKPHITMH OTHOCUTEJIBHO MaTepHualla, KOTOPBIN “Obin ucnonb306am
npu paspabomke 3asa61eHHbIX U300pemenull” VIIA IPOCTO “UCNOIb308AH 6
3A56/IEHHBIX U300pemeHusx.”

- BboHHCKHME AMPEKTUBBI MOOLIPSAIOT PACKPBITUE B TEX CIIydasx, KOraa “mpeaMer
3a8BKH KacaeTcsl TeHETHYECKUX PECYPCOB MIIM UX UCIOJIb30BAHUSA B XOJIE €€
CO3/1aHUA” U “IpeaMET 3asiBKU KacaeTcsl TPaJULIMOHHOIO 3HAHUS WIN €r0
HUCIOJIL30BAaHUS B XOJ€ €€ CO3JaHus.”

- B bonnckux aupextuBax (maparpad 53(c)) ynmoMuHaeTcst B KauecTBe
«HAIMOHAJIBHOTO MEXaHNW3Ma MOHUTOPHUHIa» BO3MOKHOCTb UCIIOJIb30BAHUS «
3asBOK Ha MaTEHTHI U APYTHX OXPaHHBIX JOKYMEeHTOB B MIC B OTHOILIEHHH
IIPEJOCTaBIEHHOIO MaTepHaa.

- Pemenue Kongepenuu Cropon KBP o “Ponu npaB nHTEIIEKTya IbHOR
COOCTBEHHOCTH B peajln3alliil JOCTYyIa U Mep IO PACIPENCIICHUIO BBITO]
COJZICPKUT YIIOMUHAHUE “NIOJIOKEHUHU, 00ecneuusanuux pecucmpayuio 6Kiaod 8
cozoanue uzobpemenus, maKux Kak: packpvlmue Cmpansl RPOUCXONCOEHUSL UIU
2eoepaghunecko2o npouUCXodHcOeHUs: 2eHeMuU4ecKux pecypcog”

9594

94 Pounb npae YC B peanuzanuu A0CTya ¥ MEphI 110 pacipeaenenuo Boiro, Pemmenne COPVI/24.,
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- “u300pereHue, co30aHHOe HA OCHOB8E Hele2dibHO NPUOOPEMEHHO20 MAmepuand uil
suanus. 7>

HanmonanbHble WM peruoHalbHbIE MEPBI, O KOTOPBIX Oblja MoTy4eHa nHGopMalus,

HCIOJIB3YIOT HCCKOJIBKO CBA3aHHBIX KOHHGHHHﬁ, TaKHX KaK:

94.

“u300peTeHne, OCHO8aHHOe Ha OUOJIOTHUECKOM MaTepHalie paCTUTEIILHOTO WITH
’KMBOTHOTO TIPOMCXOKICHNS HITH HCIIONB30BAHUM TAKOTO MaTepuana B HeM %%

- “nonyueno unu co30aHo MOCPEACTBOM paboT, TIpeycMaTpUBAIOIINX docmyn”’’

- TMPOIYKTHI WIH CIIOCOOBI, OXpaHa Ha KOTOPBIC UCTIPAITUBACTCS ObLTH NOTYYeHbl UIU
paspabomanst Ha OCHOBE 3HAHULL, IPOUCXOAALIUX B OJHOM M3 CTpaH-uIeHoB %8

- “mporiecc Wi MPOIYKT, NOIYHUEeHHble C UCHONb308AHUEM 00pA3Y08 UL KOMNOHEHMO8
reHETHYEeCKOro Hacaeus’ "

- “MHHOBAINH, BKIIOYAIOLINE d1eMeHmbl OUOPA3HO0Opa3us

- “OMONOTHYECKUNA MaTepHual ... B CIydae ero UCIOJIb30BaHUS B U300peTEeHNN 1
“OUOJIOTUYeCcKHil MaTepHall, UCNONb306aHHbLIL 01 yenell uzobpemenus 0!

- “m3o0pereHme, 06BLEKNMOM KOTOPOTO SBISCTCS PACTCHUS WU )KUBOTHBIC, H3BECTHBIC
U PETYyJSIPHO UCTIOIb3YyEeMbIE JIEKApCTBa, O0BEKTHI CETHCKOX03IHCTBEHHOTO U
MIPOMBIIIICHHOTO Ha3HAYCHHUS, pEMECE], KYIbTYPHOTO HACIICAHS WA OKPYKaIOIIeH

cpestbl 95102

9100

B nemaBueMm Hpe,Z[.HO)I(eHI/II/I,IOS npeacrasieHHoMm Ha Coet TRIPS B pamkax BTO,

npearaetcs qonoaHuTh Cornamenne TRIPS monoxennem, npegycMaTpuBarOIUM:

YTOOBI CTpPaHbI-4JICHbL Tpe6013ann OT 3as1BUTCIIA HA IIATCHT, OTHOCHHlHﬁCSI K
OMOJIOTUYECKHUM mMarcepuajiaM UJIN TPAAUIUMOHHBIM 3HAHUAM, B KAUCCTBE YCIIOBUA
MOJIYYCHHS MATCHTHBIX IIpaB IMPEAOCTABIICHUC cnez[onmeﬁ I/IH(bOpMaI_[I/II/II

(1)  packpbITHE UCTOYHHMKA U CTPAHBI TPOUCXOXKICHHS OMOJIOTHYECKOTO pecypca
U TPAAUIIUMOHHOI'O 3HAHUA, UCIIOJIb30OBAHHBIX B I/I306peT€HI/II/I;

(1) moka3aTeabCTBO MOJYUYCHHS MPEIIIECTBYIONIETO COTJIACHS C YBEOMIICHHEM
Ha OCHOBE OJJOOPEHHSI COOTBETCTBYIOIIMX OPTaHOB B COOTBETCTBUU C
HAIIMOHAJFHBIM PEXXHMOM;

(iil) JOKa3aTENbCTBO OTHOCUTEIHLHO YECTHOTO U CIPABEUIMBOTO PACTIPEACTICHUS
BBITOJI B COOTBETCTBUH C HAIIMOHATBHBIM PEIKUMOM.

95

96

97

98
99

100
101
102
103

WIPO/GRTKEF/IC/1/5, “Komuter BOUC o B3aumocsszu Mexay MC, reHeTHUSCKUMHU
pecypcamu U TpanuiuoHHbIMK 3HaHusAME,” [Tpunoxenwue 11, ctp. 7-8 (mpeacTaBieHsl rpynmnon
crpad Jlatuuckoit Amepuku (GRULAC)).

Ccouika 27 lupextussl 98/44/EC Espomneiickoro napiaamenta u Copera ot 6 utoiis, 1998 mo
oxpaHe OuoTexHoiorndeckux nzooperenuit, nok. WIPO/GRTKEF/IC/1/8.

Cratps 35 of Pemenust Aunckoro Coobmiectsa 391 ot 2 utonst, 1996 — HeodunmanbHas Bepcust
B npuioxkenuu k qokymenty BOUC WIPO/GRTKEF/IC/1/11.

Cratbs 26(h) u (i), Tam *xe.

Cratps 31 Bpemennoii Mepsl No 2. [IpaButensctBa bpasunuu 186-16 ot 23 asrycra, 2001 —
cm. ok. WIPO/GRTKEF/IC/5/INF/2.

Crarps 81 3akona No 7,788 ot 1988, 3akon o 6mopaznoodpazun Kocra Pukm.

Wnpaniickuit naTenTHHIN 3ak0H (monpaska) oT 2002, paznenst 10(4) u 25(1).

3akoH Erumnta No. 82/2002.

Jox. IP/C/W/356, 24 urons 2002.
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B HenaBHeM “KoHLenTyanbHOM AoKymenTe” ' Gbl10 mpemnoskeno, 4ro6bl TpeGoBaHMUS O
PacKpBITUH “OBLIM OrpaHUYeHBI HH(pOpMaIel reorpadudecKoro MPONCX 0K ICHHS
TeHETHUYECKUX pecypcoB win T3, UCTIOIB30BaHHBIX B H300PETEHUU, KOTOPHIE UM (aBTOpaM)
W3BECTHEI WJIM UM HaJUICKAJIO 3HATh.”

95. Jlpyrue cBsi3aHHBIE C ITHUM KOHIIEIIIUN OBLIN TIPEJICTABJICHBI B paMKax
Mexnynapoanoro gorosopa FAO :

- “IpOAYKT, KOTOPBIN SBJISIETCS TEHETUUECKUM MPOTYKTOM PACTUTEIBLHOTO
MIPOUCXOXKACHUS ISl LIeJIeH MUIIEBOTO U CEIbCKOXO03SHCTBEHHOTO Ha3HAYEHUS U
BKJIIOYAET MaTepuall, IpeI0CTaBICHHBIN B J0CTYN Yepe3 MHOroCTOPOHHIO0
cuctemy”’ (13.2(d)(i1)); m

- “IeHeTHYEeCKHE PEeCypChl PACTUTEILHOTO MPOUCXOXKACHUS ISl POAOBOIBCTBEHHBIX
1 CEIhCKOXO035UCTBEHHBIX IEJICH MJIM UX KOMITIOHEHTHI U YaCTH B TOW opMe, KaK
OHH TIOJTy4eHbI U3 MHorocToponHel cuctemsl ~ (12.3(d)).

96. B HemaBHUX IUCKYCCHSIX O MOAXO0/AaX ObUIA YIIOMSHYTHI IPYTUE BO3MOKHBIC BH/IBI
cesa3eil. Hampumep, B pemenmsix Pabodeit rpynmbl 0 ceMEHOBOACTBE (TOM 2, OTYETa
I'pynmer 1) npennaranock, 4ToObl IaTEHTHAS OXpaHa 3aBHUCENa OT IPEAOCTaBICHUS
“cepruduKaTa MPOUCXOKICHUS OMOJIOTHYECKOT0 MaTepuala, Ha KOTOPBIN onupancs
uzo6pemamens 6 xooe pazpabomxu uzobpemenus.”'% B oruere Komuccuu no npasam UC
COJIEP’KUTCS PEKOMEHJAIUS “‘OTHOCUTENBHO 0053aTeIbHOTO PACKPBITUS MHPOPMAIUU B
NATEHTHOH 3asBKE O 2e0epaduieckom UCMOYHUKe 2eHeMU4eCcKUxX pecypcos, U3 Komopboix
nonyuero oannoe uzobpemenue.” %

97. B oaHOI U3 TOYEK 3pEHU, YIIOMIHYTHIX B 0TYeTE rpynmsl [, moguepkuBaincey
BOTIPOCHI, TIOJHSTHIC B TIPOIIECCE BHIPAOOTKHU OMpEACTICHUN MPOUCXOXKICHUS U
MIPEALIECTBYIOIIETO COMIACHS C YBEIOMJIEHUEM OTHOCHUTENIBHO 3aIIATEHTOBAHHOTO
M300peTeHNs, CO CCBUIKOM HA TUIIOTETHYECKUN TTPUMED:

N3o6perenue: A (onpeneneno) —ren co3peanus JJHK nmpoTtuBomnonoxHoro nercreus,
NIPUBOIUMBIN B IeCTBUE (JIFOOBIM TIOIXOASIIIM) IPOMOTEPOM, HUCIIOIB3YETCS IS
3aMeJJICHHsI CO3pEBaHUs BO (PpyKTax U oBoIax. B onmucanuu MpuBOIATCS HECKOIBKO
CHEeIHATBHBIX TIPUMEPOB H MPEUIAratoTCsl HECKOJIBKO aTBTEPHATHB M UCIIOIh30BAHUH.
I'en co3peBanus ObUT B HAYaJe MOTYYEH U3 COPTA SIOJIOK, MPOUCXOISAIINX U3
BenukoOpuTtanuu, XOTs OH MOKET OBITh HAalICH B TOM WJIM HHOU (popme B
OonbpIIMHCTBE BUIOB PpyKTOB. OIUH M3 MOIXOISIINX KOHCTUTYTUBHBIX IPOMOTEPOB
(MCTIONTb30BaHHBIN B HECKOJIBKUX MIPUMEPax ) ObLI MOTyUeH U3 MO3andHOTO BUPYCa
oryplia, KOTOPBIA BCTpEYaeTCs MOYTH BO BCEX CTPaHAX, IJI€ BHIPALTUBAIOTCS OTYPIIBI.
HuKTO HE MOXKET YCTAaHOBUTH OPUTHHAIBHBIN HCTOYHHUK JTAHHOTO MPOMOTEPA, KOTOPHI
UMEJ ITUPOKOE PACIIPOCTPAHEHUE B aKaJEMHUECKUX KPyrax B TeUCHHUE psijia jieT. B
OTMCAHWH TTPUBOUTCS TEIBIN PSJ NETATBHBIX TPUMEPOB TPAHCPOPMHBIX SIOJIOK (ABa
copta: onuH u3 BenukoOpuranuu, apyroi u3 Mekcukn), 1eiHu (oauH cotp u3 CILA,
npyroit u3 Micnianun) u 6aHaHbl («KYIUICHHBIC HA CylIepMapKeTe AHTIUNY) U
npeiaraeTes , a TaKxKe 3asBiseTcs (0e3 mpuBeIeHUs YKCIIEPUMEHTATBHBIX TaHHBIX )
UCTIOJIb30BaHUE KOHCTPYKTOB B IEPCHKAX, I'yaBax M AypHUaHax.

104 Jlox. WT/CTE/W/223, 14 despans 2003, map. 54.
105 Pemenus mo ceMeHoBoACTBY, ToM 2, I'pymma Crucible 1T, 2001.
106 Yurerpamus npas MC u moaxoas o paspaborke, Komuccus no npasam UC, Jlongon, 2002.
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98. Takue npuMepsl JEMOHCTPUPYIOT LEJBIA Pl BO3MOXKHBIX B3auMOcBsizeil mexnay ['P
ninu T3 # 3amaTeHTOBaHHBIM I/1306p€T€HI/IeM , BKJIFOYasd TaKUC BOIIPOCHI KaK: ABJIACTCA JIA
CBSI3b HEOOXOAMMOM WIIN CITydalHOH, siBisieTcs i nanHbiid ['P wnm T3 neiicTBuTenbHO
YacCThIO MMpouecca, MpUuBESAIICTO K I/1306p€T€HI/IIO NI HGOGXOI[I/IM JJ1s1 IOHUMAaHUus Ujin
peanu3anuy n300peTeHus, OCJIe TOTO KaK 300peTeHne Obuto caenano. Hampumep,
TpeOOBaHUE MOXKET OTHOCUTHCS K:

- I'P unu T3, koTopsle ObUIN MCTIOIB30BaHbl BO BpeMs IIaroB, IPUBEAIINX K
3asBJICHHOMY M300peTeHNI0 (MOXKET OBITh CChIIIKA HA MaTepuall, KOTOPHIN ObLIT
MCIOJIb30BaH BIEPBbIEC B XO€ CO3/IaHUs JTaHHOTO H300peTeHUS ),

- I'P wm T3, koTOpBIe HEOOXOIMMO IS OIICHKH, IOHUMaHUS, BOCIIPOU3BEICHUS WITH
peanu3anuu u300peTeHus, IOCIIe TOTO KaK M300peTeHne ObIIO CIeNaHo (B 3TOM
cllydae BO3MOXKHA CChUTKA HA MaTepUall, KOTOPBIM HEOOXOIUM AJIs peamu3aluu
n3o0perenus win Ha T3, HeoOXoAUMOE JIJIsl MPUHATHUS PELICHUS O HOBU3HE
3asBJICHHOTO U300peTeHus),

- T'P umu T3, koTopsle HEOOXOAMMBI KaK UCXOTHOE YCIOBHUE I H300peTeHus, 0e3
J0CTyIa K KOTOPOMY M300peTaTesb He CMOT OBl C/IenaTh JaHHOE 300peTeHue;

- T'P umu T3 coaeiicTBOBaIM CO3AaHUIO U300PETEHHUSI B TOM CMBICJIE, UTO OHH
(bakTHUecKn 0OJIETYMIN TPOIIECC CO3AaHMsI H300PETEHNUS U MIPAKTHYECKH TOMOTITH
M300peTaTeNIo 3aIyMaTh H300pETeHHE, HO HE OB HEOOXOIUMBIMHU TSI CO3/TaHMS
camoro u3odperenus (Harnpumep, T3 momoraet HallTH MyTh K n300pereHuto uiu ['P
UCIOJIb3YETCs B KAUECTBE MPEANOUYTUTEIHHOIO IPUMEpa peann3alui H300peTeHus);

- T'eHernueckuii pecypc MOXKET OBITh UCIIOJIB30BaH IPH OCYIIECTBICHHH 0CO00TO HITH
MPEINOYTUTENBHOTO TPUMEpPa peann3aluy N300peTeH s, TPUBEICHHOTO B
OIMCAHWH, HO HE MMEIOIIIETO MPSMOT0 OTHOIICHHS K H300PETCHHIO B TOM BHUJIE, KaK
OHO 3asIBJICHO, (HANpUMep, N300pETEeHNE OTHOCUTCS K TCHETUYECKOM
TpaHcOpMaIUH B Takas TpaHcHOopMaIlis MPUMEHUMA K PSTY Pa3TUIHBIX
TEHETUYECKUX PECYPCOB, UTO IEMOHCTPUPYETCS JUIS LEJIeU IUPOKOT0 IPUMEHEHUS
MOCJIe TOT0, KaK U300PETEHHE CIIEeTIaHO0 C TeM, YTOOBI 00ECTIEYNTh OCHOBY IS
IIUPOKOH (POPMYJIMPOBKH MPUTSA3AHUH 110 TAHHOMY U300PETEHUIO); UITH

- T3 wmu I'P ciy>xuT npensicTopueit Uit JaHHOTO U300pETEeHus], HO HE UTPaeT
HETIOCPEICTBEHHOM POJIH VISl TAHHOTO 3asBJIICHHOTO M300peTeHus (Hanpumep, T3
WCII0JIb30BAJIOCH JIJIsl BRIPAIIMBAHUSL PACTEHUSI, KOTOPOE, B CBOIO OUYEPE/Ib,
MCIOJIb30BAJIOCh B KAUECTBE OJJHOTO U3 CPEACTB JUIsl MPUAHUS TPAHCTEHHBIX YePT
JAaHHOMY BHJIy PACTCHHUS).

99. KputnueckuMm sBISIETCA BOMPOC OTHOCUTENIBHO TOT0, HCIIOJIB30BAJICS JIU TaHHbIN [P B
X0Jle co3laHust n300peTeHus (M300peTaTeNbCTBA) M ObLIT HEOOXOAUM JJIST OCYIIECTBICHUS
M300pETeHHS TIOCIIe TOTO, Kak n300peTeHne ObIIO0 «U300pETeHOY (T.€. I peaTu3ainu
M300peTeHNs ) U 7S TOTO U ipyroro . O4eBHIHO, €M OHO OBLTO HEOOXOIUMO IS
OCYIIECTBIICHUS U300PETEHUS, TO ATO OJIMKE BCEro K YCTAHOBJICHHBIM (hopMaM TpeOOBaHUS O
PACKpBITUH, IPETYCMOTPEHHBIM MATEHTHBIM 3aKOHOM. J[pyroi BOmpoc COCTOUT B TOM,
KaKo# BKJIaJ BHeC AaHHBI [P B caMo n300peTeHue, 4To MOXKHO BUIETh HA KOHTPACTE MEXKITY
CIIEYIOIIUMH CITy9JasiMi H300PETCHUIA:

- H300perenue npenycMaTpruBaeT MHKOPIIOPUPOBAHHE T€HETHYECKOTO MaTeprasa B
M300peTaTesIbCKOM 3aMBbICIIE B CYILECTBYIOLIYIO 3apOJBILIEBYIO IJIa3MYy, KOTOpast
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CIIY’)KUT B KQU€CTBE CPEJIbI JUISI OCYIIECTBIICHUS U300PETEHUS, IIPU ITOM UHBIC BUIBI
3apO/IbIIIEBOH MJIa3Mbl MOTYT OBITH UCIIOJIB30BAaHbI B PABHOU CTENEHU; U

- H3o0pereHue, B KOTOPOM HCIIOIB3YETCS CIIEIUATbHbBIN TeHETUUECKUI MaTepuall,
M3BJICUCHHBIN U3 3apOIBIIIEBON TJIa3Mbl, KOTOPBIH SBISETCS HOCUTENIEM KaKoW-I1100
4epThl (HalpuMep, CONPOTUBIIAEMOCTH K 00JIE3HAM MIIM MHOTO KEJIaeMOro
CBOMCTBA), UTO SIBJIAETCS LEHTPAIBHBIM B JOCTUKEHUH IPEUMYIIECTB
N300peTaTesIbCKOro 3aMbICIa.

100. Ananoruyssle cOOOpaxXeHHUs MPUMEHUMBI K TPAJAUIIMOHHBIM 3HAHUSM. T3 MOTyT OBITH
pENIeBaHTHBIMH U1 U300pETaTENbCKOrO 3aMbIClIa B HECKOJIBKUX CMBICIIAX:

- T3 moxer noacka3aTh MyTh B CaMOM OOILEM CMBICIIE I HallpaBJIEHUs IPOBEICHUS
UCCIIEIOBAaHHM, KOTOPbIE MIPUBOIAT K CO3/IaHUIO H300peTeHUs (Harp., TPaAULUOHHOE
3HaHUE, COCTOAIIEE B TOM, YTO ONPEIEICHHOE PACTEHHE MOKET OBITh UCIIOJIB30BAHO
IS IPUAHUs TPUSATHOTO BKyca HAUTKY, IPUBOAMUT UCCIEI0BATEICH K N3YUCHUIO
MEJIULUHCKUX CBOWCTB IaHHOT'O PACTEHHUS);

- T3 moxer gate 6osee npsMoii yTh K H300peTeHuto (Hanpumep, T3, cocrosiiee B
TOM, 4TO JaHHOE pacTeHue 00J1alaeT HEKOTOPBIMH JICUEOHBIMH CBOMCTBAMU, MOYKET
MIOJIBECTH UCCIIEA0BATENEH K M3YyUEHHUIO APYTHX BO3MOXKHBIX MEAULIMHCKUX CBOWCTB
aKTUBHBIX KOMIIOHEHTOB JTaHHOI'O PAacTEHHs );

- T3 MoXxeT BHECTH HEMOCPEACTBEHHBIN BKJIal B M300pETaTEIbCKUI 3aMbICeN
(manmpumep, T3, cocrosiuee B TOM, YTO KCTPAKT OMPEAEICHHOTO PACTEHUS SBIIAETCS
3¢ EKTUBHBIM MPH JICYEHUN KOXKHBIX HHPEKINI, MOXKET MPUBECTH UCCIIE0BATENICH
K 3aKJIFOYEHHIO, YTO aKTUBHBIE KOMIIOHEHTHI B JAHHOM PacTEHUH SBIISIOTCS
3¢ EeKTUBHBIMU AaHTUOMOTUKAMH);

- TpaauunoHHOE 3HaHUE MOXKET ObITh COCTABHOM YacThIO CAaMOT'0 N300pETATENbCKOTO
3aMbIcia (Harmpumep, Biajaesen T3 Mor coOOIIUTh UCCIIE0BATEN0 O HOBOM MU
HEPaCKPBITOM MEIUIIMHCKOM CBOMCTBE PACTUTENIBLHOTO IKCTPAKTA, KOTOPOE SIBJISAETCS
OCHOBHBIM B 3asIBJIIEMOM HU300pETEHUH).

B xaxnom ciydyae n300peTeHrue MOKET pacCMaTPUBATHCS KaK OCHOBAHHOE WIIH
pa3paboTaHHOE B pe3yibpTare A0CTyna K T3, HO XapakTep 0053aTeNbCTB 110 PACKPBITHIO
MOYET CYIIIECTBEHHO pa3nuyarbes. B mepBom ciayuyae T3 MoryT ObITh HCIIOIB30BAHbI KaK
YacTh B OIMCAHUU UCTOPUYECKOT0 (OoHA JUIsl H300peTeHus; BO BTOpoM cirydae T3 Moryt
COCTaBJIATh YPOBEHb TEXHHUKH, B OTHOIIEHUH KOTOPOTO MOTYT OBITh BBIABUHYTHI TPEOOBaHUS
O PACKPBITUU COOTBETCTBYIOLIMX MAaTEPHUAJIOB, B TPETHEM Cllydae JaHHOE T3 MOXKeT ObITh
pENIeBaHTHBIM IIPOTOTUIIOM HIIH, BO3MOXKHO, COCTaBIIATh YaCTh CaMOT'0 U300pETEeHus, B
HIOCJIETHEM CIIy4ae OHO MOKET OBbITh AEHCTBUTEIBHON YaCThIO 3asIBJIEHHOIO U300peTEeHMs,
YTO BBI3bIBACT HEOOXOAUMOCTh Ha3BaTh Ba/ieNbla 3Toro T3 B kayecTBe U300peTaTelns Win
COaBTOpA.

101. 3a nanHOU AMCKYyCcCcHEl CKpbIBaeTcs OoJiee MUPOKUI BOIIPOC: BHITEKAET JIU TpeOOBaHUE
O PACKPBITUH U3 CYIECTBYIOUIMX MPUHIMIIOB MATEHTHOTO 3aKOHO1ATENbCTBA, JOIOIHSET JIU
UX WJIM BOILJIOLIAET UX, UJIM OHO HE HMEET OTHOILEHUS K NaTEHTHOMY 3aKOHY. B HEKOTOpBIX
Cllydasix B3aMMOCBSI3b SIBJISIETCS] TAKOM, YTO IPUMEHUMBI TPAJULIMOHHbIE TPEOOBAHUS O
PaCKpBITUN ¥ MOTYT OBITh HAJIOXKEHbI 3HAUYUTEIbHBIC CAHKIIMU COTIIACHO NMaTEHTHOMY 3aKOHY
B T€X CIIy4asx, KOT/1a 3TH TpeOOBaHUs HE BBINOJHAIOTCA. B npyrux ciaydasx TpedboBaHue 0
PaCKpPBITUN MOXET MPEeUIaraTthCsl B KaUeCTBE Pa3BUTHS UM 0COOOT0 MPUMEHEHUS 00IIUX
IPUHIUIIOB IATEHTHOTO 3aKOHOAATENbCTBA. Jpyrue (hopMbl pacKpbITUS MOTYT OBITh HE
CBSI3aHbI C CYIIECTBYIOUIMMY NPUHIUIIAMH U I03TOMY OHM MOAAI0TCS HE TaK JIETKO aHATIU3Y
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Y IPUMEHEHUIO B paMKax IIATCHTHOI'O 3aKOHOAATENbCTBA. [lanbHelne UCCIeI0BaHNus MOT'YT
NOHAZ00UTHCS AT onpeAeneHUs chepbl UX IEeHCTBUS U UX B3aUMOCBS3H C TIATEHTHBIMU
3aKOHaMU U MEXIYHApOJAHOU IMaTEHTHOM CUCTEMOM.

Anvmepnamugnvie popmvl mpeboanuii K ONUCAHUIO O OUONOSULECKO20 MAMePUand

102. MexaHHU3M OTIMYUTEILHOTO PACKPBITUS (BBEJCHHBIH BhIIIE U3 ITYHKTa 45)
IpeACTaBisIeT OO0 cUCTEMY AETIOHUPOBAHNS MUKPOOPTaHU3MOB MIIM OMOJIOTHYECKOTO
MatepHaia B IPU3HAHHOM KOJUIEKIIUH KYJIbTYp KaK 4acTh 00sI3aHHOCTH MPEOCTABIISATh
IIOJTHOE OIMCAHNE U300PETEHHsI TaK, YTOOBI CIIELUAINUCT B JAHHOH 00J1aCTH MOT OCYIIECTBUTh
WY TIOBTOPUTH U300peTeHNE. DTO pa3bsCHAET MPAKTHUECKUH CMBICT 001Iero TpeOoBaHus
PacKpBITHA CYLIIHOCTH N300pETEHUS IPUMEHHUTENBHO K OMOJIOIrMUECKOMY OOBEKTY
n300peTeHus. Pyko6o0cmeo no 0enoHupo8anuio MUKpOOP2aHu3mMos 8 COOMEemcmsull ¢
Byoanewimckum J{oco6opom packpblBaeT TaHHBIA MEXaHU3M CJIEIYIOIIUM 00pa3oM:

“OcHoOBHOE TpeOOBaHME MATEHTHOTO 3aKOHA COCTOUT B TOM, UTO JCTAJIN U300pETCHUS
JIOJKHBI OBITH TOJIHOCTBIO PACKPBITEL. YTOOBI pacKpbITHE OTBEYaJI0 TPEOOBAHUSM,
M300peTeHHE TOHKHO OBITh OMMCAHO JOCTATOYHO MOAPOOHO JIJIst TOTO, YTOOBI
CTHELHATHCT B TaHHOM 00JIaCTH MOT €T0 MOBTOPUTH: IPYTUMH CIIOBAMHU, PACKPBITHE
JIOJDKHO MO3BOJIUTH CPEJHEMY CIIELUAIIUCTY, UMEIOLIEMY JOCTYI K COOTBETCTBYIOIIUM
CpeICTBaM, BOCIIPOU3BECTH H300pEeTeHUE I Ce0sl...M300pETEHUSIM, CBSI3aHHBIM C
UCIIOJIb30BAaHUEM HOBBIX MUKPOOPTaHU3MOB (T.€., HE JOCTYIHBIX ITyOJIHMKE), IPUCYIIH
poOJIEeMBI C PACKPBITUEM, COCTOSIIME B TOM, YTO MTOBTOPSIEMOCTh YaCTO HE MOXKET
OBITh FrapaHTHPOBAHA MIOCPEACTBOM OJHOT'O TOJIBKO MMCbMEHHOIO OIUCAHMUS.
Hanpumep, B ciiydae opranusma, BbIIEIEHHOTO U3 MIOYBBI, U, BO3MOXHO,
‘yCOBEPIIIEHCTBOBAHHOTO  MYyTaIlMel U JaJIbHEHINeH CeeKInel, OyieT MpakTHIeCKu
HEBO3MOJKHO OIMCATh IITAMM U €T0 CEJIEKLHUIO B JOCTATOUHOM CTENEHU AJIS TOrO,
YTOOBI FapaHTHUPOBATh APYTrOMY JIHILYy CAMOCTOSITEIbHOE MOTY4YEHUE TOTO JKe ITaMMa
13 I0YBBIL. B Takoli cuTyanuu caMm MUKPOOPraHU3M CYUTAETCS CYLIECTBEHHOM YaCThIO
packpeiTud. bosee Toro, ecinu MUKpOOpPraHu3M He ObLT JOCTYIIEH IyOJHKe,
NUCbMEHHOE PACKPBITUE NU300PETEHUSI MOXKET CUATATHCS HEAOCTATOUHBIM. Takoil xo/
paccyXJeHHUI pUBE K TOMY, YTO BEIOMCTBA 10 IPOMBIIIJICHHONH COOCTBEHHOCTH BO
Bce OOJIBIIIEM KOJUYECTBE rOCYIapCTB TPEOYIOT MM PEKOMEHYIOT, YTOOBI TUCbMEHHOE
packpbITHE NU300pPETEHU, CBA3aHHBIX C UCIIOJIb30BAHMEM HOBOI'O MUKPOOPraHU3Ma,
JIOTIOJTHSIIOCH IEMOHUPOBAHUEM MUKPOOPTraHU3Ma B MPU3HAHHON KOJIJICKIIMU KYJIBTYP.
Kounnexnust KynbTyp o6ecrnequT J0CTYIHOCTh MUKPOOpraHu3Ma MyOJIuKe B
COOTBETCTBYIOIIMHA MOMEHT IIPOLEYphl TATEHTOBAHUS.”

[Ipu TakoMm crieHapuu OMOJIOTUYECKHI MaTepHall OTHOCUTCS K M300PETEHUIO B TOM CMEICIIE,
YTO OIEHUTH TOJIE3HOCTh H300PETEHUS U BOCIIPOM3BECTH M300pETEHNE HEBO3ZMOXKHO 0€3
JIOCTYTIA K peaJIbHOMY OMOJIOTHYECKOMY MaTepHaiy.

103. JlenoHupoBaHHE MUKPOOPTIaHW3Ma MIJIM HHOTO OMOJIOTMYECKOT0 MaTepHrala He
OCBOOOKIAET 3asiBUTENIS OT 00513aHHOCTHU MPEIOCTAaBUTh KaK MOXKHO 0OoJiee MOoJIHOe
NUCbMEHHOE ONMCAHKE, U PACKPBITHE ITYTEM JeTIOHUPOBaHUS 00pa3iia JONOIHIET 00BIYHOE
MMMCbMEHHOE OMMCAaHNEe TAaKUM 00pa3oM, 4TOOBI TPETheMy JUITYy ObLTa oOecredeHa
BO3MOXXHOCTH NMPAKTHYECKOTO TOBTOPEHHS H300pETEHUS B TOM BH/JIE, KAK OHO OIUCAHO B
ONKCaHUU K aTeHTy. Kpome Toro, onucaHue K NaTeHTy, Kak MpaBUiIo, JOHKHO PacKphIBATh
neranu nenonuposanus. Hanpumep, Uactpykuus k PCT (Ilpasuso 13bis.3)
MpeayCMaTpPUBACT, YTO “CChUIKA HA JICTIOHUPOBAHHBIN OMOJIOTUYECKHI MaTeprall COIEPKUT
HA3BaHHE U a/IPEC YUPEKJACHHUS 10 ICTTOHUPOBAHUIO, 1aTy JETIOHUPOBAHHSI,



WO/GA/30/7 Add.1
Annex, page 47

PETUCTPAIIMOHHBIN HOMEDP, IPUCBOSCHHBIN 3TUM YUPEKICHUEM U JIOObIE TOTIOJHUTEIbHBIC
CBeJICHUs, 0 KOTOphIX MexayHapoaHoe bropo Obu10 yBegoMIIeHO”.

104. JlomoysiHUTENbHBIE CBEJICHUS YCTAaHABIMBAIOTCS M COOOIIAOTCS WHIUBUIYTBHO
rocynapctBamu-awieHamu PCT. Hanmpumep, B Kurtae TpebGyercs “HayuHoe Ha3BaHHE (C €ro
JATUHCKUM Ha3BaHUEM) MUKPOOpraHu3Ma, HeoOxoaumas HHGOopMalus 0 XapaKTepUCTHKAX
MUKpPOOPTaHW3Ma, YBEIOMIICHHE O ISTOHUPOBAHUH, TOKA3aTEIbCTBO )KHU3HECTIOCOOHOCTH
o0pa3ia MUKpOOpraHU3Ma U3 YUPEKIEHHUS 110 ACTIOHUPOBAHNIO, B DUHISIHANH TpeOyeTcs
IpeJICTaBICHNE “B TOM Mepe, B KAKOW 3TO JOCTYITHO 3asIBUTENIO, BCEH CYIIIECTBEHHOMN
nH(pOpMaIUK 0 XapaKTepUCTUKE OMOIOTHYECKOro MaTepuana’ (CM Takke oTBeThl Poccuu u
MonnaBuu, npuBeicHHbIE B TyHKTE 48). B 3aBUCHMOCTH OT HAIITMOHAIBHOTO
3aKOHOJAATEIbCTBA MOJPOOHOCTH IETTOHUPOBAHUS MOT'YT OBITH COCTAaBHOM YacCThIO OMMCAHUS
u300peTeHus, a MOryT ObITh IIPEJCTaBJIeHbI Ha oTAenbHOM Onanke - PCT npenycmarpuBaer
06€e BO3MOKHOCTH, (G (HEKTUBHO UCIIONB3Ys OMH U TOT ke OJaHK B 060ux ciydasx.'?’ C
touku 3peHus PCT He mpoBOAUTCS TPOBEPKHU IO CYIIECTBY, TOJKHA JTU OBITh CCHUIKA HA
JETIOHUPOBAHHBIE MUKPOOPTaHU3MBI WJIM MHOM OMOJIOTMYECKU MaTepua, HO
MeXIyHapoaHas (aza mpeaycMaTpuUBaeT MPOBEPKY COOTBETCTBUSI CCHUTOK (hOpMaTbHBIM
CTaHJapTaM, C IPEIOCTABIEHHEM BO3MOKHOCTH UCIPABIICHNUS JIFOOBIX HEAOCTATKOB. %8

105. DTOT mpuMep MOKa3bIBACT, KaK B HEKOTOPBIX CIIy4asx 3assBUTENb JIOJDKEH 00CCTICUHUTh
peanbHbIil GU3NUECKU TOCTYI K OMOJIOrMYECKOMY MaTepHally Ui TOTO, YTOOBI COOIIOCTH
obmue TpeOboBaHMS PacKphITHA. B 3TOM citydae CBA3b MEXAy OMOJIOTHYECKUM MaTEepHATIOM
(MOTeHIMAIBHBIM T€HETHUECKUM PECYPCOM) U H300PETEHHEM COCTOUT B TOM, YTO TaKOH
buznyecKkuit AOCTYI K MaTepuainy HeoOX0IUM AJI TOTO, YTOOBI TPETHU JIUIIA MOTIIU
OCYIIECTBUTH U300PETEHUE MIIM BOCIIPOM3BECTH JIFOOOH acTIeKT ONMUCaHUs H300PETCHUS.

C@ﬂf)’b, OCHOBAHHAS HA 3AKOHOOAMENbCMBe NO ()ocmyny

106. HanumoHanbHbIE U PETMOHAIBHBIE 3aKOHBI M HOPMBI, pErJaMeHTHpYoIue 1octyn k I'P
win T3, MOTYT COCTaBUThL OCHOBY JIJIsl CBSA3M MEKLY STMM HEPBOUCTOUHUKOM H
3aMaTeHTOBAHHBIM H300peTenneM. Kak 4acTh ycIoBHil OCTyMa MOT'YT OBITh 3aTPeOOBAHBI
cornarieHus o nepenave marepuaina (CIIM): nanpumep, n3 orBeta KeHnn Ha BOTPOCHUK
cnenyert, uro CIIM sBJIAIOTCS CPECTBOM IS IOMYUEHHUS TIPEIBAPUTEILHOTO CONACUS MM
JUIS1 OTIpe/ieNieHUsl YCIIOBUIA OCTYTIA, B COOTBETCTBUH C 3aKOHAMH, PErIAMEHTUPYIOLIIMU
JOCTYN K reHeTHueckuM pecypcam. % Pemenne 391 Annckoro Coobmectsa (“O0muit
PEKUM JI0CTYIA K TeHETUYECKUM pecypcam’) MpeaycMaTpUBaeT JOroBOp O JOCTYIE MEKILY
rOCYJapCTBOM, TIPECTABIEHHBIM KOMIETEHTHEIM HAIIMOHATLHBIM OPTaHOM, H 3asBUTENEM,
ucrpammBaromuM 10cTyin. '® OH 10mkeH cOOTBETCTBOBATH TPEOOBAHUIO,
3aKIII0YAIOIEMYCS B TOM, 4TO “eCiId MCHPALIMBAETCS JOCTYII K TeHETHUECKHM PecypcaM HilH
HX MOGOYHBIM HPOIYKTAM C HEYIaBIUBAEMbIM KOMIIOHEHTOM, JOTOBOP O JIOCTYIIE JOIKEH
BKJIIOYATH B Ce0S KaK COCTABHYIO YacTh MPUIOKEHHE, OTOBAPUBAIOLIEE J0OPOCOBECTHOE U
CIIpaBeIMBOE pacrpesielieHne BEITo1 (IPUOBLIN) OT HCIIONB30BaHHsA 3TOro gorosopa”. !!!
Takoe TpeGoBaHUE K JOTOBOPY O JOCTYIe 00ECIIeUnBaeT CBA3b C TPeOOBAHUEM PACKPBITHS,

107 PykoBOACTBO 1O MEXIyHAPOIHOM npeasaputensHoil skcnepruse PCT, I'masa X, myHkT 229
108 Tam sxe, mykHT 228

109 KoopiMHAIMOHHBIN aKT [0 YIPaBIEHUIO OKpYKaroule cpenoi 1999, Pasnen 124

10 Pemenne Angckoro Coobmmectsa 391, I'nasa I11, Crates 32 (HeopUIMATLHBIN IEPEBO)

1 pemnenne Anackoro Coobmectsa 391, I'nasa 111, CtaTes 35 (HeoUUUANbHBIN IEPEBOT)
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ycTraHOBNIeHHBIM B Pemennn 486 (“O0muii pexkxuM MHTEIUIEKTyalIbHONH COOCTBEHHOCTH ).
[Tocnennuii mpeaycMaTpuBaeT, 4TO 3asiBKa Ha MATEHT JIOJDKHA COJCPIKATh:

“KOIHIO JIOTOBOPA O JIOCTYIIE, €CIM MPOAYKTHI WU TIPOIIECCHI, HAa KOTOPBIC IMOJAETCS
3as1BKa, OBUTH MOJIYYEHBI W CO3/IaHbI HA OCHOBE TEHETUYECKUX PECYPCOB UITU
MOOOYHBIX MTPOIYKTOB, UMEIOIIUX MECTO MPOUCXOXKICHHUS B OJHOM M3 TOCYAapCTB-
YJICHOB;

eciu Heo6X0IMMO, KOITHIO JOKYMEHTA, YI0CTOBEPSIOIIETO JUIEH3MIO UITH pa3peleHue
Ha MCTIOJIb30BaHUE TPAANIHOHHOTO 3HAHNS KOPEHHBIX, ahPUKAHO-aMEPUKAHCKHX HITH
MECTHBIX OOIIMH B TOCYIapCTBAX YICHAX, CCIIU MPOAYKTHI HIIU MPOLECCHI, OXpaHa
KOTOPBIX HCTIPAITABAETCS, OBLITH MOTyYeHb! MM CO31aHbl HA OCHOBE 3HAHHIA, MMEIOIINX
MCCTO NPOUCXOKIACHHUA B HIO6OM N3 rocyaapCTB-4JICHOB, B COOTBCTCTBUHU C
TIOJI0KEHUAMH pelerus 391 u 1elcTBYIOMUMH H3MEHEHUAMHU U npaBunamu;”! 12

Jlocoeopnoe npaso: “npoussedeHnvle NPoOYKmsl "~ 6 COOMBEMCMBUU C CONAULEHUAMU O
nepeoave mamepuana

107. dpyrum noTeHUUATbHBIM UCTOYHUKOM MPABOBBIX CTAHJAAPTOB WJIU MPELEICHTOB 110
TOMY BOIIPOCY SIBJISIETCS JOTOBOPHOE IIPABO, B IPOTHUBOINOJIOXKHOCTH JOTOBOPHBIM
COTJIAIIEHUSAM, IPELYCMOTPEHHBIM MTPABUIIAMH, PETJIAMEHTUPYIOIMMH JOCTYH K
TeHETUYECKUM pecypcaM. ITo 00yCIOBICHO TEM, YTO OTHOILEHHS MEX1y IPOBaiiiepoM
pecypca 1 noap3oBaresieM 4yacto peryaupyrorcs CIIM, B OTHOLIEHHH KOTOPBIX HAKOIUJIEH
6onpboi npaktuyeckuit onbIT. CIIM 00BIYHO yCTaHABIMBAIOT IOTOBOPHbIE OTHOIICHUS
MEXAy MPOBANUEPOM U MTOJIB30BATEIEM, YACTO PETIAMEHTUPYIOIINE U MTOCIEAYIOLIEe
MCII0JIb30BaHNE MaTepuaa, IPOU3BEIEHHOT0 U3 MOIYYEHHOIO TEHETUUECKOTO pecypca
(BKJTIOYAst COOCTBEHHOCTb, TUIIEH3UPOBAHKE U IPYTHe ACTIEKThl MATEHTHBIX MIPaB Ha
IPOAYKTHI, IPOU3BEICHHBIE U3 TEHETUYECKOTO pecypca). ITO MPUBOAUT K HATUUHUIO
HIMPOKOTO psAZIa MOJXOA0B K XapaKTepUCTUKe CBA3M Mexay ['P wnm T3 u 3amaTteHTOBaHHBIM
n300peTeHneM, B TOM YUCIIE U ¢ TOUKH 3pEeHUs “TIPOM3BOAHOTO npoaykra”. Kak Obu1o
yka3zano Komurery,

“Oco0yr0 BaXXHOCTh MPEACTaBIsET 00beM mpeameTa, oxBaTeiBacmoro CIIM, B
OTHOILIEHUU KOTOPOTO MPOBalJIEp FT€HETUYECKOTIO PECypca UCIIPAIIMBAET OXPaHy CBOUX
npaB. OGBIYHO TaKas OXpaHa pacHpOCTPaHsIETCs Ha MPOU3BOAHbIE T€HETHYECKOTO
pecypca. BaxxHoi 3a1aueil B 3TOM OTHOILEHUU SIBJISIETCS ONPEAETIEHUE TOTO, YTO
SBJISICTCS ‘TIPOM3BOJIHBIM, @ 4TO HeT. OOIIUi TOAX01 COCTOUT B TOM, YTOOBI
JIOTOBOPUTHCS 00 ONpEIEIeHNH ‘TIPOU3BEICHHOTO MpoAyKTa’ u cuenars 1M
IIPUMEHUMBIM K ITPEJOCTABICHHBIM F€HETUYECKUM PECYpPCaM U ITPOU3BEICHHBIM

npoxykram.”!13

108. Takoii moaxo/ B HaCTOsAIIEE BpeMs SBISIETCS HanboJiee paclpoCTpaHEHHBIM METOJIOM B
CYIIECTBYIOIIEH MPAKTUKE ONPeAeTICHUS LIETOYKH 0053aTeIbCTB, HAKJIabIBAEMbIX Ha
3asBUTEINS U MPOUCTEKAIONIMX U3 TOCTYIA K TEHETHYECKUM pecypcam, U B 3TOi obiactu
HaKOILIEH OOIIMPHBINA MPaKTHYECKUH ombIT. Kak oTMeuanock, 3TOT MOJIX0/T, B CYIIHOCTH,
3aKJIF0YAETCs B TOM, 4TO /iB€ cTOpoHbl CIIM H0MKHBI ONIPENEINTh, YTO SBISETCS

112 Pemenne Anyckoro Coobmectsa 486, Cratbs 26(h) u (i) (HeoduIMaNBHBIH IEPEBOT)
13 Toxyment WIPO/GRTKF/IC/1/3, mynkr 38(v)
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MPOU3BEICHHBIM MTPOTYKTOM, OXBAaThIBAEMBIM COTJIAIICHUEM, U, COOTBETCTBEHHO, ONPEACTUTH
00BeM 00513aTeIbCTB, BHITEKAIOIIUX U3 COTJIAIICHHUS, T.€. HACKOJIBKO JAIeKO
pacIpoCTpaHsIeTCs COTIANIEHUE BAOIb IMOCIEI0BATEILHOCTH MTPOUCXOKACHHUS U TIpoIecca
pa3paboTku U Mou(pUKALMK TEPBOHAYAIBHOTO pecypca. ITO MPUMEHSIETCs KaK K
TEXHUYECKOMY BOIIPOCY pa3padOTKU U MOAU(DUKALNHU pecypca Kak TaKOBOTO (KOria OH
HACTOJIbKO TpaHC(HOPMHUPYETCS, UTO MEPECTAET ObITH OXBATHIBAEMbIM IIPOU3BOIHBIM), TaK U
YHUCTO IOPUAMYECKOMY BOIIPOCY O TOM, ITO3BOJISIET JIM COTJIANIICHHUE MOTH30BATEII0 pecypca
nepeaaBaTh pecypc TPETbUM JIMIAM U JOJDKHBI JIM TPEThU JIULA ObITh CBS3aHbI
AQHAJIOTMYHBIMH JJOTOBOPHBIMU 00s13aTeNILCTBAM, M €CITH JIOJDKHBI, TO Kak. JItoboe TpeboBaHme
PacKpBITHS, IPOUCTEKAIOIIEE U3 TAKOTrO MOIX0/1a, TEM HE MEHEe CKopee OyIeT TECHO CBSI3aHO
C COOJIIO/ICHHEM JTOTOBOPHBIX 0053aTENIbCTB KaK TAKOBBIX (4aCTO B MHOCTPAHHOMN
IOPUCAUKIINN), @ HE C OTJEIbHBIMU 0053aTEIbCTBAMH, YCTAHOBICHHBIMU TOJIBKO MATEHTHBIM
3aK0HOJATENHCTBOM. CyYIIECTBYET JIM JOCTATOYHAS CBSI3b MEXKAY IIPEI0CTABICHHBIM
TEHETUYECKUM PECYPCOM (MIIH PACKPBITBIM T3) 1 1300peTEeHrnEM - 3TO BOIIPOC TOITKOBAHUS
YCIIOBUH JIOroBOpa (XOTSI caM JJOTOBOP MOXKET OBITh 3aKITIOYECH KaK YacTh PeKUMA IIUPOKOTO
JIOCTYTIa U pacrupeeseHus NpuobLieH, HampuMep, kak ctangaptaoe CIIM, npenycMoTpenHoe
3aKOHAMH WJIM HOPMaMH, 3aKOHO/IaTeIbHAsi OCHOBA KOTOPOTO TaKKe MOXKET BIUSATH HA
TOJIKOBaHHUE yCIIOBUM oroBopa). Kak ormeueno Huke (cMm. myHKTHI 118-119), aToT mporecc
TOJIKOBAHUS U IPUMEHEHUS JJOTOBOPHBIX 00513aTENbCTB MEXKAY PA3IMYHBIMU IOPUCAUKITUIMU
TaK)Ke MOYKET MOPOKAATh BOIIPOCHI MEXTYHAPOAHOI'O YACTHOTO MpaBa.

109. basa maHHBIX MO TOJIOXKEHUAM T0TOBOPOB B o0nactu MC, coznannas Komurerom (cm.
nokymentsl WIPO/GRTKEF/IC/5/9 u WIPO/GRTKEF/IC/4/10), packpbIBaeT psifi BO3MOKHBIX
MOXO/0B K ONPEIEICHUIO JOTOBOPHBIX 00s3aTEIBCTB, KOTOPBIE CBA3BIBAIOT Mpasa Ha IC ¢
JIOCTYIIOM K FeHeTH4YecKUM pecypcam. Hanpumep:

“[TIpoBaiinep] coxpaHsieT COOCTBEHHOCTh U BCE MpaBa Ha OMOJIOTUYECKUI MaTepHrall
W/WJIM OTHOCSIIIYIOCS] K HeMY HH(OpPMAIIHIO, 0XBaThIBaeMyto 3THM CoriaimeHueMm,
BKJIIOUYasi COOCTBEHHOCTh U TIPaBa Ha JIFOOBIE MPOU3BOIHBIE OT HETO M MH(OPMALIHIO,
SIBIISTIONIYIOCS TIPSIMBIM PE3YJIBTATOM TPEJIOCTABICHHS OMOJIOTMYECKOT0 MaTeprasa
/UK OTHOCsIelica kK HeMy uHdopManun.” !

“Eciu NaTeHTOCIIOCOOHO0E H300peTe e ABISETCS Pe3yIbTaTOM HCCIIEN0BATEIbCKOI
WM QaHATIMTHYECKOH feaTenbHocT Kommanuy unn YHusepcurera...” '

“B cmydae BBIIEICHHS IEPCTICKTUBHOTO CPEJICTBA U3 PACTEHUS, MUKPOOa MJIM MOPCKOTO
MaKpOOpraHu3Ma, COOPaHHOTO B [CTpaHe MPOUCXOXKISHUS | NanbHeas pa3padoTka
cpenctBa Oyaer mpoBoauthesst DTP/NCI B corpyaanuectse ¢ [SCI]. Korna
neiictByromiee cpeactBo Oynet ogqoopero DTP/NCI ans npekimHuYecKoit pa3paboTkH,
[SCI] u DTP/NCI o6¢cynsat yuactue yaenbix SCI B pa3zpaboTKe JIeKapCTBEHHOTO

cpencrsa.”!!®

114 Cornamenue, cocraBaennoe MexayHapoaabiM LlerTpoM ®U3HOIOrHU U DKOIOTUH
HacexoMbIx Juis iepeaun ONOJIOTHYECKOro MaTepralia H/WiIH OTHOCSIICHCS K HEMY
undopmarun, 2000.
<http://www.wipo.int/globalissues/databases/contracts/texts/html/universitysl.html#patent 1>
TunoBoe nucbMo 0 coTpyaHndecTBe Mexay OTaenom mo pa3paboTke TepaneBTUIECKUX
nporpamum JieueHust paka/Hamuonansasiit Mactutyt Paka, CLIIA (DTP/NCI) u IIpaBurensctBoM
cTpaHbl npoucxoxaenus nctounuka (SCG)/Opranu3ausaMu CTpaHbl TPOUCXOXKICHUS
WCTOYHHKA.

115
116
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Pacprlmue, Kacawujeec: npe()eapumeﬂbﬂo NoJly4€erRHOo20 cozracusl uiu 3aKOHHoOCmu

110. Ecnu TpebGoBaHMS pacKpBITHS CBSI3aHBI C COTJIACHEM BiaaenbleB T3 Wiu TeX, KTO
oOecnieunBaet goctyn K I'P, uimm ecimu TpeGoBaHUs CBS3aHbI ¢ 3aKOHHOCTBIO 1ocTyna K T3
unu ['P, BO3HUKaET Apyroil BOMPOC CBA3U. ITO KACAETCs TOrO, KAKOE AEHCTBHUE, CBI3aHHOE C
n300peTeHneM, SBISIETCS PEIeBaHTHBIM; HHBIMH CJIOBAaMH, TOTO, KAKO€ HMEHHO TTOBEICHUE
JOJI’KHO OBITH CAHKIIMOHUPOBAHO MPEIBAPUTENHHO MOTYYSHHBIM COTJIACHEM HIIH KE UTO
JIOJKHO OBITH 3aKOHHBIM B COOTBETCTBUH C 3aKOHOJATEIHCTBOM CTPAHBI TPOUCX 0XKICHHUS.
MOo>KHO BBIIENUTH TPU HIUPOKUE KaTErOpHH; TPEOOBAHUS COTIACHS WM 3aKOHHOCTH MOTYT
KacaThCsl CIEAYIOIIETO:

- ObUI 1M 3aKOHHBIM caM JocTyn K T3 wnu I'P (Hampumep, ObUT0 U TaHO coTiacke Ha
W3HAYAJIbHBIN JOCTYM);

- OBUI IW COTJIACOBAH MPOIIECC UCCIIEOBAHMIA, KOTOPBIN MTPUBEN K N300PETEHUIO
(HampuMep, COTJIAIEHUE O TIepeiaye MaTepraia MOXeT OTPaHUYUBATh
MepPBOHAYAIILHBIN 00hEM pa3pelIeHHOT0 HCIIOIh30BAHMS TEHETHUECKOTO pecypca
MPOBEPKON HEKOTOPBIX €r0 CBOMCTB; MU JOTOBOP AOCTYIA MOKET
MpeIycMaTpuBaTh MEAUIIMHCKUE UCCIICIOBAHUS, HO HE KOCMETUYECKUE: TaK, OJJUH
noroBop B baze nanueix BOUWC mo gorosopam B ooiactu I'P BkitouaeT oroBopky
(Ononornueckuii) Marepua He OyIeT UCIOBb30BaThCS I 00CTIeIOBAHUS WIIH
JICUSHWsI JIFOACH U He JOJDKEH UCIIOIB30BaThCs, MPSIMO WIIM KOCBEHHO, B
KoMMepueckux nensx”'!7 ; wm

- OBLJIO JIX IOJYYCHO COTJIache Ha MoJlavy 3asiBKM Ha MATCHT (HalpuMep, B JIOTOBOPE
MOJKET OBITh OTOBOPEHO, YTO HA MPOIYKTHI, Mpou3BeaeHHbIe U3 [ P, He MOTryT OBITH
nosjy4densl npasa Ha UC.

Hpyrumu cinoBamu, noctymn K T3 u ['P MokeT ObITh TOJIHOCTBIO 3aKOHHBIM, HO OH MOKET
HaKJIaAbIBaTh JOTOBOPHBLIC UJIM MHBIC ITPABOBLIC OTPAHUYCHHA B OTHOIICHUHA HaHpaBHeHI/Iﬁ )41
o0beMa uccneoBaHuii, ocHOBaHHBIX Ha T3 mmu ['P, uiu B oTHOIIEHNHM TTpaBa MmoryvyaTh
3as4BKY Ha MATCHT BO BCCX WJIM OTACIIBHLIX IOPUCAUKIIUAX. HaHpHMep, HUCCIICO0BATCIIBCKOC
cornamieHue, BkitoueHHoe B bazy nanapix BOUC no noroBopam B obnactu I'P,
npeaycMaTpuBaeT ““ maTeHTHBIE MpaBa Ha MeTabonuThl ¢ [lomydarenem, 3a HCKITIOYEHUEM
COBMECTHBIX TATEHTOB Ha TePPHTOpUH TpoBaiinepa”!!® | uto o6s3pIBaeT Momyuarens
M0/1aBaTh 3asiBKY COBMECTHO C IMOCTABIIMKOM B OJJHOM IOPUCAMKIIMU, HO HE BE3/IE.

"7 <http://www.wipo.int/globalissues/databases/contracts/summaries/sdsusimplemta.html>
18 Hccnenosarensckoe Cornamenne Mexay Syngenta Crop Protection , Basens, IBeiinapus, u
HUBEL Axkanemueii Cenbckoxo3siiicTBeHHBIX Hayk , Byxan, Kurait, Hos6ps 1997
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V.2 Kakou npagosoii npunyun moxicem cmams O0CHOB80U mpedosanus?

111. YnomsiHyTast JUCKYCCHS PUBEIIA K 3aKIIOYEHHUIO, YTO CYIIHOCTh TPeOOBaHUS
PaCKpBITHS MOXKET OBITh MPOSICHEHA CO CCHIIIKOW Ha FOPUAMUYECKUE UIIH ITHUECKHUE
IIPUHLIMIIBI, KOTOPBIE MOT'YT Jiedb B OCHOBY packpbITus T3 mnu I'P. Psi Bo3MOXKHBIX
IPUMEHSAEMBIX IPUHIUIIOB 00CYXJIAJICs B JINTEPAType WIM MOJIPa3yMeBaJICs B IIPoLIecce
o0cyxnenusi. CyliecTByeT 1Ba OCHOBHBIX TUIIA TPEOOBAHUI PACKPBITHUS - TE, UTO
HENOCPEACTBEHHO MCIOJIb3YIOT WM U3MEHSIOT U PACHIMPAIOT CYIIECTBYIOIUE MEXaHU3MBbI
NAaTEHTHOI'O 3aKOHO/ATENIbCTBA; U T€, KOTOPbIE MPEACTABIAIOTCS UHBIMU, HOBBIMU
TpeOOBaHUAMH, OCHOBAaHHBIMH Ha OTAEIbHBIX IPAaBOBBIX NpHHLIKNAX. [0 onpenenenmuro,
nepBasi Kateropus 0e3 Tpyia OOHapyXMBAeTCs B OCHOBHBIX ATEHTHBIX MPUHIUIIAX;
HOCJIEIHSS KaTEropHsi MOKET MOTPeOOBaTh OOJIBIEr0 YTOUYHEHUS U U3Y4YEHUs AJIS TOTO,
YTOOBI ONPEICTUTh, KaK TAKUE MPUHIIUIIBI COYETAIOTCS C MATEHTHOW CUCTEMOM.

Ipumenenue u pacwupenue cyuwecmayouux mpebosanuti packpbimusl

112. OcoOble TpeboBaHUsl pacKpbITh, IpeabsaBisiemMble K T3 u I'P, MOryT ocHOBBIBaThCS Ha
CYIIECTBYIOIIMX 0053aTeIbCTBAX pacKpbIThsl. Kak 00Cy»)1anock BhIIIE, 3TH 0053aTeIbCTBA
MOTYT OTHOCHUTBCSI K PACKpPBITHIO, HEOOXOIUMOMY ISl TOT'O, YTOOBI OBUIO BO3ZMOKHO
OCYILIECTBUTh NU300pETEHHUE, K PACKPBITUIO HAMITYYIIETO UIIH NPENOYTUTENBHOIO BapUaHTa
OCYILECTBIICHUS U300pETeHHUS, PACKPBITHIO (PAKTUYECKOTO H300peTaTens Hiu u300peTaTenei
U PaCKpPBITHIO U3BECTHOTO YPOBHS TEXHUKHU. B yacTHOCTH, OHM MOTYT IPUMEHSATHCA K:

- packpsITuio uctouHuka ['P, koTopble HEOOXOAMMBI IJIS1 OCYILIECTBICHUS
n300peTeHus;

- packpsIThio uctouHuka ['P, HEOOXOIUMBIX IS OCYIIECTBICHUS HAMIYULIETO WK
MPEANOYTUTETHPHOTO BapHAHTA U300PETEHUS;

- packpeituio T3, SBIAIOMNXCS U3BECTHBIM YPOBHEM TEXHUKH, PEIEBAHTHBIM IS
otteHku Gopmynsl uzooperenus (Pazgen C Pemenus COP VI/24 mpusnaer, uto
PacKpbITHE MOXET, B YACTHOCTH, COACHCTBOBATh MATEHTHBIM 3KCIIEpTaM B
YCTAaHOBJIEHUHM YPOBHS TEXHUKH ) WIH

- pacKpbITHIO poucxoxkaeHus T3, mpeaocTaBieHHbIX Biaaenbiem T3, ecnu T3
BHOCST CYIIECTBEHHBIN BKJIa/I B 3asIBJICHHOE H300pEeTEeHHUE.

113. Bce BblllIeyKa3aHHOE MOXKET CUUTATHCSI HETIOCPEACTBEHHBIM IPUMEHEHUEM WIIH
paclIMpeHUeM CYLECTBYIOUIEH MPAKTUKKA NAaTEHTHOI'O 3aKOHOAATENbCTBA B TOM, YTO
00513aTeNIbCTBO PACKPBITUS TIOCTPOCHO HA CYIIECTBYIOIIUX JOTMUECKUX MM TPABOBBIX
npuHIUNax. B nmporecce HEKOTOPBIX IUCKYCCUH 1O TPEOOBaHUAM PACKPBITUS
Iperonaranock, 4to TpedoBanus packpbitus i T3/I'P moryt 661Th popmoii
YPEryJInpoBaHUs CYILECTBYIOLIEH PAKTUKH, HAIPUMEDP:

“EcTh OCHOBaHMS IIPEAINOaraTh, YTO TAKOW mIar Mo OOJIBIIICH YaCTH TOBJICUET 32 COOOM
MIPOCTOE YPEryIHPOBAHUE MPAKTUKH, OOBIYHOMN JJIsl TIOJJa4H 3asiBOK Ha rmareHT. OHO
HEeJIaBHEE UCCIIEI0BAaHUE OXBATHIIO O0JIee MATUCOT 3asBOK HA MAaTEHT, B KOTOPHIX
M300peTeHne BKIIIOYAJIO B CE0sI HCIIOIB30BaHHE OMOOTHYECKOTO MaTepHana, Takoro,
KaK MaTepHaJl, MPOW3BEICHHBIN U3 PACTCHUHN WM )KUBOTHBIX; OOJIBIIIAs YacTh
OTHOCHJIACh K (hapMalleBTHUECKOM 001acTH, HEKOTOPBIE - K IPYTUM OOJIACTSIM, TaKUM,
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kak kocMeTuka u nectunuasl (Lyxsanu 1996'1?).IIpocMoTpeHHbIE 3a9BKH OTHOCHIIHCE
K pPa3HBIM IOPUCIUKITUAM, BKIoUass Dpanmuto, ['epmannto, BenmukoOputanuto,
Ucnanwuto, CIIIA u EBpornelickoe maTeHTHOE BEIOMCTBO. B 3as1BKax, CBSI3aHHBIX C
pacTeHUsAMHM, CTpaHa IPOUCXOXKICHHUSI YIOMHHAIACh BCEI 1A, €CIIU TOJIBKO PACTEHUE HE
OBUIO IIUPOKO PACIIPOCTPAHEHO HIIM XOPOIIO U3BECTHO (TaKoe, KaK, HalpuMep, TMMOH
uu posmapus). 2

114. DTo0 xe mpuMeHUMO K packpbITuio T3: “’npeniiecTByOmnii ypOBEHb TEXHUKH
KOTOPBI OOBIYHO JOKEH OBITh PACKPHIT B 3asiBKE Ha MATEHT, BKIIOYAET CCHUTKH Ha
TpaJWLMOHHOE UCTIOIb30BaHNE OMOJIOTMYECKOT0 MaTepralla U ero CBOWCTBA B CTpaHe WIH
obnactu npoucxoxaenus. [Ipasuiio 27(1)b EBponeiickoit [larentHoit KonBennuu,
HanpUMep, MpeaycMaTpUBaeT, 4TOObI B COJEP>KaHUU ONKCAHUs aTeHTa ObLT yKa3aH
MPEAIIECTBYIOMUNA YPOBEHb TEXHUKHU, KOTOPBIN, HACKOJIBKO 3TO U3BECTHO 3asBUTEII0, MOKET
OBITH TIOJIE3HBIM JJIsl TOHUMaHUS N300peTeHusl, Uil noAroToBku EBporelickoro otuera o
MOMCKE U JUIsl SKCIIEPTHU3bI, U MPEAINOUYTUTEIBHO CO CCHUIKOM Ha IOKYMEHTBI, OTpaXKaroIne
3TOT ypoBeHb. Tak, B [...] eBponeiickom nmatente Ne EP 0513671 npuBenena cchuika Ha
TPaIUIIMOHHOE IPUMEHEHNE UCTIOIH30BAHHOTO OMOJIOTHYECKOT0 MaTeprala: B IPEBHEM
CaHckpuTe KaMeziecMoIla Ha3blBaeTcsl guggulu v sIBASIETCS MPOLYKTOM, J0 CUX IOp
UCIIOJIb3YEMBIM B MHAUICKON HAPOIHON MEAUIIMHE JIsl JICUCHUS OKUPEHUSI U HEKOTOPBIX

dopm aprpuTa”.!?!

3axkonnocms UCHONL308aHUSL U IKCIILYAMAYUU 2EHEMUYECKUX PECYPCO8 U MPAOUYUOHHBIX
SHAHUU

115. pyrue npeanoxenus o tpedoBanusm packpbitust ['P/T3 unu ananus HeoOXoauMocTu
MEXaHHM3MOB PACIIUPEHHOTO PACKPHITHS O0Jiee YETKO HaIlPaBJICHbI HA UCIIOJHEHUE
HEMaTEeHTHBIX 3aKOHOB U 00s13aTeNbCTB. B 3THX clieHapusax mporecc NaTeHTOBaHUS
paccMmaTpuBaeTcsl Kak Cpe/ICTBO NMPUBEICHUS B IeHCTBUE 0053aTE€ILCTB B COOTBETCTBUU C
pa3IMYHBIMU NPABOBBIMH WJIM ATUYECKUMH CUCTEMaMH, BKITIOUast COOII0IEHIE HOPM JIOCTYTIa
B IPYTUX IOPUCAMKIIUAX. B TOM Mepe, B Kakoil 3TO KacaeTcsl pacKpbITHs HHPOPMAIIUK KaK
TaKOBOH, 3TO pacCMaTpUBACTCS KaK MEXaHU3M KOHTPOJIS 3a COOIIOIEHUEM MM KaK CPEJICTBO
NpeyCMOTPEHUsI HaKa3aHHsI 32 HECOOII0IEHUE HETTaTEHTHOTO 3aKOHOATeNbCTBA B IPYTUX
IOPUCIUKIIHSX.

prweHeHue HAUUOHANIbHBIX PEHCUMOB c)ocmyna K cenemudeckKkum pecypcam

116. IlpaBoBas ocHOBa TpeOOBaHUS PACKPBITUS MOXKET, TAKUM 00pa30M, UMETh CBOM KOPHHU B
TeX 3aKOHAaX M HOPMax CTPaHbl IPOUCXOKICHHSI, KOTOPbIE PETYIUPYIOT JOCTYI U
pacnpenenenrue npuObUIe. P Takux HAIMOHATBHBIX U PETHOHAIBHBIX 3aKOHOB HAIlCJICHBI
Ha npuBeeHue B aeiicteue KBP, B yacTHOCTH, HA TPUMEHEHUE HAa HAIIMOHAJIbHOM YPOBHE B
OTHOLIEHUH JIOCTYIA IPUHIIUIIOB, KaCAIOLIUXCs paHee MOJIy4€HHOT O COIJIacus U
CIIpaBEUTMBOTO pacIpeieieHUs] TPUOBLICH, Kak BhIpaKEHHE CyBEpEeHHBIX MpaB cTopoH KBP

9 1lyksanu A., 1996. UnTemnekTyanbHas COGCTBEHHOCTh U OHOJIOTUYECKOE Pa3HOOOpasye:
BOMPOCHI, OTHOCSIIITUECS K CTPaHe MPOUCXOKICHHUSA. JIOKYMEHT, MOAroToRNIeHbIi s Cekpetapuata
Kouseniuu o buonornueckom pasnooopaszuu (kak mpuseaeHo B UNEP/CBD/COP/3/inf.25)

120 “Konpennus o GnonornueckoM pasHoodpasun u CorameHue 1o TOProBeIM acleKTaM IpaB
WHTEIUICKTYaIbHON COOCTBEHHOCTHU: B3aUMOCBsI3U U coBMecTHbIe yemus, UNEP/CBD/COP/3/23,
c.19

121 tam xe, ¢.20
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Ha UCIIOJIb30BaHKUE CBOMX COOCTBEHHBIX pecypcoB (nmpexycmorpeno B Crathe 3 KBP). Tak,
HAI[MOHAJIbHBIC U PETMOHAIbHBIC 3aKOHBI BIIUCHIBAIOTCS B MEXXIYHAPOJHBIEC PaMKH,
ycraHoBieHHble KBP, HO 3aKOHHOCTB MM JIETaIbHOCTD AOCTYIIA OLIEHUBAETCS B
COOTBETCTBUH C HAllMOHAJIHBIM 3aKOHOATENbCTBOM. [IpaBOBBIE MEXaHU3MBI, KOTOPBIE
YCTaHABJIMBAIOT U 00ECIIEUNBAIOT COOJIOJICHUE YCIOBUH, IPUMEHAEMBIX K CTOPOHAM,
MOJIyYMBIIUM JOCTYII, TAKXKE JEHCTBYIOT B COOTBETCTBHH C HALIMOHAIBHBIM
3aKOHOJATeNbCTBOM. Eciu TpeOoBaHMs pacKpbITHS B COOTBETCTBHH C TTATEHTHON CUCTEMOM
IIPEIHA3HAYEHBI U1 YCTAHOBJICHHS MM PACKPBITUSA 3aKOHHOCTH IOCTYIIA, UX MPaBOBas
OCHOBA MOJKET OBITh HE B CAMOM ITaTEHTHOM 3aKOHO/ATENIbCTBE, a B ICHCTBUH PeKUMaA
JI0CTYIa, BO3MOKHO HAIl[MOHAJIIBHOTO PeXKUMa 3apyOekHoH ropucaukiun. Mexons u3
HIMPOKOM MOJIUTUYECKON U MEXIYHAPOJIHOMN NEPCIEKTUBBI, OCHOBHBIE IPUHLIUIIBI MOTYT
ObITh B3sTHl U3 KBP, HO OT/€IbHBIE aKThI JOCTYIIBI U COTJIAIIEHUS 110 paHee OJyYEeHHOMY
COTIJIACHIO M PacIpeIelIeHUI0 MPUObUIEH MOTYT OLICHUBATHCS H O(OPMIIATHCS B COOTBETCTBUU
C HaIMOHAJIBHBIM 3aKOHOJATEJIbCTBOM.

117. OnawH U3 BOIPOCOB COCTOUT B TOM, KaK COOJIIO/ICHNE 3aKOHOB, KACAIOIIIUXCS
HUCIIOJIB30BAHUS U E)KCHJIyaTaI_[I/II/I, O,Z[HOI>'I CTpaHBI MOXET OLICHUBATHCI U CaHKI_[I/IOHI/IpOBaTBC}I
B JIPYTOM FOPUCIAUKIUY, U, CIE€AOBATEIbHO, KaKOW MPUMEHSETCS NpUHIMII . B oqHOM 13
I[I/ICKyCCI/IOHHI:IX I[OKYMGHTOB, Hpe,Z[CTaBJIeHHBIX B KOMI/ITGT, CJIG,Z[yIOH_II/IM 06pa30M
MOJHUMAETCSI BONPOC 3aKOHHOCTH Mcnoyib3oBaHust ['P nnum T3:

“KoMutet MOT OBl M3YYHTH CIIOCOOBI pa3pelieHus MTPOBEPKH 3aKOHHOCTH
HCIIOJIb30BAHUA U SKCILTyaTallun 6I/IOJIOFI/I‘-I€CKI/IX N TCHCTUYCCKUX PECYPCOB U
TpPaJWLMOHHBIX 3HAHUM, KOT/1a 3asBIIsIeTCS M300peTeHne, pa3paboTaHHOE HAa X OCHOBE.
B nononHeHne K CaHKLIMSAM, KOTOPBIE MOT'YT OBITh TPEyCMOTPEHbI 3aKOHOM IS
MPEKPALIECHUS WM OTPAHUYEHUS HEJIEraJlbHOTO UCIIOIb30BaHMSI U AKCILTyaTalluu
OMOJIOTUYECKUX M TeHETHYECKUX PECYPCOB U TPAJUIMOHHBIX 3HaHHH, KomuTeT Mor Ob1
HCCJIEIOBATh CTENEHb, B KOTOPOH HE3aKOHHOCTH JOCTYIa Morjia Obl BIUATH Ha
MOJIYYCHHC MMaTCHTA UJIM Ha I[eﬁCTBHTGHBHOCTB nar€HTa, BbIIAHHOI'O TaKUM 06pa30M.
MoskeT ObITh HEOOXOAUMBIM ONPEEIUTh MPUHIIUIIBI I MEXTYHAPOIHOM
TapMOHU3AIUU ITUX KPUTEPHUEB JIJISl TOTO, YTOOBI HE3aKOHHOE JICHCTBHE, COBEPIICHHOE
B OJIHOI cTpaHe, MOTJIO OBITh MPU3HAHO HE3aKOHHBIM U HAKa3yeMbIM TAaK)Ke U B IPYTUX
crpanax. [Ipu oTCyTCTBHM LIEHTPAIbHOM TrApMOHU3ALMY HA MEKIYHAPOAHOM YPOBHE
OuonuparcTBo OyAeT HaKa3yeMo TOJIbKO B T€X CTpaHaX, KOTOpbIE CTalll KEePTBOI
HE3aKOHHOTO JICUCTBUS, @ HE B TE€X, B KOTOPBIX UMEET MECTO KOMMEPUYECKOE

HICTIONB30BaHHE MPOLYKTOB, SABISIOIIMXCS PE3yIbTATOM TAKOTO jeicTBus”. 122

ﬂOZOGOprle obszamenbemea Kax npaeoeas ocHosa

118. Kak npenmnosaraet gaHHas AUCKYCCHS, MOKET OKa3aThCsl HEOOXOAMMBIM JlajbHEHIIIee
pa3bsICHEHUE TOT0, KAK MOXKET OLIEHUBATHCS 3aKOHHOCTbH JIOCTYIIA U UCTIOJIb30BAHMS, €CIIU 3TO
HY)XHO JUTsI (JOPMHUPOBAHUS OCHOBBI 0053aTEIILCTB PACKPHITHA. B 3aBUCHMOCTH OT CYIITHOCTH
TpeOOBAHUS ITO MOXKET CTATh CIOKHBIM BOTIPOCOM MEXKIYHAPOIHOTO YACTHOTO TPaBa.
3aKOHHOCTH J0CcTyna u ucnojb3oBanue ['P/T3 ocHOBBIBaeTCS Ha JIMIIEH3UN WUITH

JIOTOBOPE B COOTBETCTBHHU C 3aKOHOAATEIILCTBOM JIpyroil crpaunsbl. [Ipennonaras nannume
JIOCTAaTOYHO TeCHOU cBsi3u Mexay [ 'P/T3 u 3asBIeHHBIM N300peTeHHEM (KaKk OTMEYCHO
BBIIIIE, 3TO MOXKET OBITh B OOJIBbINEH CTENEHH BOIPOCOM TOJKOBAHHS MOJIOKEHHH JJ0TOBOPA),
[TaTeHTHOE BEIOMCTBO MOKET MOTPEeOOBATh OOBSICHUTH M OLICHUTDH JIEHCTBUTEILHOCTD U

122 Toxyment WIPO/GRTKF/IC/1/5, lpunoxenue 11, ¢.7-8
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00BEM JTIOTOBOPHBIX 00sI3aTENILCTB B COOTBETCTBUU C 3apYyOEIKHBIM 3aKOHOJATEIHCTBOM JIJISI
TOT0, YTOOBI OIPEEIUTh, COOTBETCTBYET JIU CYIIHOCTh U300peTeHUs U (aKT Mo1a4yH 3asiBKU
Ha MATEeHT Ha 3TO W300peTeHrEe B IOPUCAUKIIH CAMOTO MATEHTHOTO BEJIOMCTBA JIOTOBOPHBIM
00s3aTeNnbCTBaM, IPUHATHIM B COOTBETCTBUH C 3aKOHOJIATEILCTBOM CTPAHBI IPOUCXOXKICHHUSL.
Croy1a e BXOAHT BOIIPOC O TOM, B JJOCTATOYHOM JIM CTETICHU 3asBIEHHOE N300peTeHne
OCHOBAHO WJIM MPOM3BEICHO U3 paccMaTrpuBaeMoro I'P 1 0XBaThIBAIOT JIU 1OTOBOPHBIE
00s13aTeNLCTBA aKT MOJa4H MaTEHTOB HA TaKOe H300pEeTEHNE B COOTBETCTBYIOMINX
3apyOeKHBIX IOPUCTUKLINAX.

119. Bbmwkaiimmii aHaIor 3Toro TpeOoBaHUsI, KOTOPBIA MOXKET ObITh 0OHAPY)KEH B
CYIIECTBYIOIIEH MMAaTEHTHOH MPaKTHKE, 3TO PErHCTpaLus MpaBa COOCTBEHHOCTH, JTMLIEH3UH U
3aJ10roBOM 71011 B naTeHte. Hanpumep, npuTsA3aHue Ha BIaJCHNE WM YaCTUYHOE BIIAJICHHUE
NaTEeHTOM MOXET OBITh OCHOBAHO Ha JIOTOBOPE B APYrol IOPUCIUKIMH - COTJIalIeHHE 00
UCCIIEIOBAaHMSIX MOXKET OrOBapHBaTh, HAIPUMEpP, 4TO, IPUHUMAs BO BHUMAaHNUE (DUHAHCOBBIN
WM UHOH (HE M300peTaTeNnbCKUii) BKIIA B UCCIIEIOBATEIbCKIM MMPOEKT, CTOPOHA MOYKET
UMETh IIPAaBO HA Y4acTUE BO BJIAJECHUU JIIOOBIMU ITATEHTAMHU, OCHOBAaHHBIMH Ha
UCCIIEIOBAaHMSX, KOTOPBIM OHA COACHUCTBOBAJIA, WIIM HA JIUIICH3HIO HA HCIIOJIb30BaHHE
3aIlaTEHTOBAHHOM TEXHOJIOTHMH, OCHOBAHHOH Ha nccienoBanun. CoOIroaeHIE STHX
HMHTEPECOB MOXKET OBITh 00€CIIeUeHO B 3apyOeKHON IOPUCIUKIIMH B OTHOILICHUH IIPaBa
COOCTBEHHOCTH WJIU JIMLIEH3UH B COOTBETCTBUU C IATEHTAaMH, IOJJaHHBIMU TaM. JlelicTBUe U
3aKOHHOCTb COTJIAILICHHS [0 UCCIICAOBAHUAM, 3aKIIIOYCHHOTO B OJTHOM IOPUCIUKIINH, MOTYT
OBITb OLICHEHBI CYAECOHBIMU OpraHaMHy B APYrod IOPUCIUKIMU I TOTO, YTOOBI OIIPEAEIIUTH,
MOTYT JIi ObITh IPU3HAHBI U 3aPETHCTPUPOBAHBI ITPaBa COOCTBEHHOCTH HJIU JINIICH3MOHHBIC
UHTEpECHl. AHAJIOTUYHO MOTYT OBITh COOJIIOZIEHBI U MHTEPECHI B OTHOIIEHUH 3aJI0TOBOM 1071
(1 MOTYT OBITh 3aIMCaHbI MOJIOKEHUS 00 ITUX UHTEpECax) - HapUMeEp, KOTAa COTJIallleHne
3aKJIa/IbIBa€T MATEHTHBIE [IPaBa B KA4€CTBE TapaHTUU NIPH cCy/e (Hanmpumep, ccyaa ais
HOJICPKKH pa3paboTKu n3o0pereHus). DakTuueckas perucTpanus npaB COOCTBEHHOCTH,
JIMIIEH3UH WK 3aJI0TOBOM J10JIM, OTHOCSIIIUXCS K ATEHTaM, OOBIYHO OCYILECTBIIAETCS
NaTeHTHBIMU BEIOMCTBaMU (WJIM APYTUMH PETUCTPALIMOHHBIMHU BEJOMCTBAaMH) 0€3 MPOBEPKHU
IPaBIUBOCTH MJIM 3aKOHHOCTH IOKYMEHTALIUH, BBIXOASIIEH 32 paMKH IPOBEPKU
dopmanbHOCTEH. ITH BOIIPOCH OOBIYHO PacCMaTpPUBAIOTCS B CBSA3H C CyAeOHBIMU
IpoleccaMy B CyJlaX WIM OpraHax aAMUHUCTPATUBHOMN FOCTUIUH.

120. Tlpu3nanue mpaB COOCTBEHHOCTH, JHUIIEH3WHA U 3AJIOTOBOM JIOJIM B MTATECHTE MOYKET
noTpeboBaTh MPOCTPAHHOTO MPABOBOTO aHATN3a U apTYMEHTAIUH, OCOOEHHO eCITH
MIPUMEHSETCS HECKOJIBKO 3aKOHOB 00J1ee YeM OJTHOM IOPUCIUKIINH, - B OTHOIIIEHUH TOTO,
KaKO# 3aKOH MPUMEHSETCS JIJIsl OTPEIeTICHUSI MHTEPECa; Kak ero ClIelyeT TOJIKOBATh; 1
KaKOBBI BBIBOJIBI JIJIsI TIpaBa COOCTBEHHOCTH U JICHCTBUTEILHOCTH MaTeHTA? DTH CIIOKHBIC
BOIPOCHI MEKTYHAPOJHOTO YACTHOTO TIpaBa 2> - B JAaHHOM CITydae KacaroIIUecs MpH3HAHHUSA
1 COOJIIOJICHHSI TOTOBOPHBIX 00513aTEILCTB B PA3IMYHBIX IOPUCIUIIUAX - OOBIYHO HE
paccMaTpuBalOTCs, KaK BOMPOCHI MATEHTHOTO 3aKOHOAATENbCTBA, XOTSI HEKOTOPhIE
OT/ICTIbHBIE DJIEMEHTHI TATEHTHOTO 3aKOHOIATEIHCTBA MOTYT OBITh PEICBAHTHBIMH (TaKHE,
KaK Te, YTO KacaroTcs TPYIOBBIX OTHOIICHUH UM ITpaBa COOCTBEHHOCTH Ha maTeHT). Kak
BOIIPOCHI MEXTYHAPOHOTO YACTHOTO TIPaBa, 3TH BOMPOCHI HE CBSI3aHBI C IEUCTBUTEIIHBHOCTHIO
MaTEeHTa KaK TaKOBOT'O M HE pacCMaTPUBAIOTCA B MPOIECCE MAaTEHTHOM akcnepTu3bl. OHU

123 <K onnmmsnoHHoOe IpaBo’ MM ‘MEXkTyHApOIHOE YACTHOE IIPABO’, TEPMHHEI B3aUMO3aMEHIEMBI, 3TO
Ta 4acTh 3aKOHOJATEILCTBA, KOTOPAsk PETYIUPYET MEKIOCYAAPCTBEHHYIO BEKIUBOCTH B
OTHOLIEHUHU OCYIIECTBICHUS B OHON CTpaHE 3aKOHOB JIPYTOil, B OTHOIICHUU YaCTHBIX JIUL U
ux noroBopos”, CJS CONFLICTLW s 2
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KacaroTcs OTPEIeNICHHUs TpaBa COOCTBEHHOCTH M IPYTHX WHTEPECOB B OTHOIICHUU TATEHTA,
KOTOPBIH caM CUHUTAETCs IeHCTBUTEIBHBIM B COOTBETCTBUH C KPUTEPUSIMHU
MATEHTOCMOCOOHOCTH (TaK KaK 3TH WHTEPEChl HE UMEIOT CMBICIIA B OTHOIIICHUU
HEJCWCTBUTEIHHOTO MAaTEHTa UM HETIPAaBOMOYHO IMOIaHHOM 3asBKH Ha MATEHT): 3TO
MPUBOUT K KIFOYEBOMY Pa3IIUMUIHIO MKy ITPABOM 3asiBUTEIIS [T0/1aBaTh 3asiBKY WIIU BJIAJIETh
MaTEeHTOM U MPaBOM CaMOT0 U300peTeHHs Ha MaTEHTHYIO OXpaHy.

121. Te ke cooOpakeHUsI MOTYT IPUMEHSTHCS MTPU OIICHKE 3aKOHHOCTH MCTIOIB30BAHMS HITH
skcruryarauu ['P/T3, ecnu cyiecTByeT COOTBETCTBYIONIUI TOTOBOP, COTJIAIIEHUE UITH
JUIEH3US, PETYIHPYIOIIHE TPaBO COOCTBEHHOCTH UM UHBIE HHTEPECHI B OTHOIICHUN
MaTeHTa, JaKe €CIIM ATOT JOTOBOP 3aKIIOYEH B JPYTO IOPUCIUKINY (U TTOIJICHKHUT
PE30TIOIMH MEKIYHAPOJHOTO YACTHOTO MIpaBa U pa3pelieHuIo BOIpocoB TonkoBanus). [1pu
OTCYTCTBHH TaKHX CIECIMATbHBIX TIOJ0KEHUI WU JTOTOBOPHBIX 00s3aTENILCTB OoJee
HIMPOKHUE TOHATUS 3aKOHHOCTH MOTYT MOTPe0OBATh TOMOIHUTEIBLHOTO Pa3bsiCHEHUS. DTOT
BOTIPOC MOXET BpaIaThCsi BOKPYT IPUHSITHSI PEIICHUS B OTHOIIICHUH MTATEHTHBIX MPaB, €CIIU
3aKOHHOE MaTEHTOCIIOCOOHOE N300peTeHNnEe OCHOBAHO HAa HEM300peTaTeIbCKUX BKIa1ax
(prHAHCOBBIX WM WHBIX ), UMEIOIINX HE3aKOHHBIN HCTOYHHK - HAITPUMEP, KOTAa
HCCJIEIOBaHMsI, KOTOPbIE MPUBEIH K U300peTeHUI0, (DUHAHCHPOBAIUCH U3 HENETaJbHO
nproOpeTeHHBIX (POHIOB, IPH UCCIICAOBAHUIX MOIH30BATINCH HH(POPMALIUEH, TOJTyYeHHON
0OMaHHBIM ITyTeM (WJIM B HAPYIICHHUE COTJIANICHUS O KOH(PHICHIIMATIBHOCTH ), HIIA
WCCJICIOBAHMSI HAYMHAIUCh HA OCHOBE YKPAJCHHBIX PECYPCOB (TEHETUYECKUX HITH MHBIX ).
[Toxo>kuii BOmpOC BO3HUKAET B cliyyae, Korja U300peTeHne CTajlo BO3MOXKHBIM MJIH BKJIa/ B
Hero ObUT BHECEH OJlarojjaps HEATHYHBIM (YTO MOKET OBITh I0Ka3aHO) NEHCTBUAM (HE
He3aKOHHBIM). [1o Mepe BO3HMKHOBEHHS TAKMX BOIPOCOB Ha MPAKTHUKE (TaHHOE
HCCJICIOBaHNE OOHAPYKUIIO HEOOIBIIOE KOTMYECTBO MPELIEICHTHOTO 3aKOHO/1aTEIhCTBA,
MMEIOLIET0 OTHOIIEHUE K JAaHHOM TeMe) MOIXO0J] CBEJICA K OTIMYMIO MpaBa Ha MOJTyYeHHE
MaTeHTA UM OXPaHbI MATEHTHOTO MpaBa OT MAaTEHTOCTIOCOOHOCTH CaMOT0 H300PETCHHUS.
Teopetuuecku, eciiv AesI0 TaKoro poja OyaeT paccMaTpuBaThCs B CyZe, PEILIeHUE,
BO3MOXKHO, OyZIeT 3aKJIF0UaThCSl B TOM, YTO MATEHT B TEXHUYECKOM CMBICIIC SIBISETCS
JEICTBUTENbHBIM, HO HE MOKET OXPAHSTHCS U3-3a HECIIPABEAJUBOTO MOBECHUS €T0
BJIa/IebIIa (CM. OOCYXKIeHUE HIDKE, HaunHas ¢ myHKTa 124). Tem He MeHee, 9TO MMOKa He
IIPOBEPEHO Ha MPAKTUKE U MOXKET CKOpee MPUMEHSATHCS K 00513aHHOCTH 3asiBUTENS TIEPe]
BEJIOMCTBAaMH, BHIIAIONMMU TIATCHT, YeM K IMOBEJCHHIO 3asSBUTENS B MPOIIECCE CO3TaHUS
HU300peTCHHUS.

Ordre public (obwecmeenHwlli NOPAOOK) U MOPATL

122. Jlpyroit 0CHOBOM, KOTOpasi MOTJIa ObI OBITH PACCMOTPEHA B Ka4e€CTBE OCHOBBI JIJIS
o0si3arenbeTB packpbiTust ['P/T3, apnserca npumeHenue TpedoBanmii ordre public
(00IIECTBEHHOTO TIOPSIIKA) U MOPAIA. DTOT BApUAHT KAKETCS CBI3aHHBIM C BAPUAHTOM
UCKJTIOUEHHS U3 YKCIIa MATeHTYEMbIX TeX M300peTeHUH, “KOMMEPUYECKOe HCII0Ib30BaHHE
KOTOPBIX HEOOXOIWMO MPEIOTBPATUTS... NI OXpaHbl ordre public (001eCTBEHHOTO
nopska) ui Mopanu”. '2* Do MokeT MoTpe6oBaTh HEKOTOPHIX CHEHUANLHBIX PEICHH B
COOTBETCTBUU C HallMOHAJIbHBIM 3aKOHOJATEILCTBOM O TOM, YTO KOMMEPYECKOE
UCIIOJIb30BaHUE PaCCMATPUBAEMOT0 U300peTeHus OyIeT MPOTUBOPEUUTH ordre public
(oOmIecTBEHHOMY TOPSIKY) I MOPAJIA M3-3a OOCTOSTENHCTB, C KOTOPHIM CBSI3aHO CO3/IaHUE
CaMoro M300pETEHHMST; ITO MPEACTABISIETCS B OOJIBIIEH Mepe OTHOCSAIIMMCS K BOIIPOCaM
MaTEHTOCIIOCOOHOCTH U300pETEeHHUs, UeM K TPEOOBAHUSM PACKPBITHS.

124 Cornamenue TPUIIC, Cratbs 27.2
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123. OmnsiT HoBoi#t 3enaniuu B OTHOIICHUH 3TOTO OBLI MPECTABIICH B OTBETE Ha
Bompochuk (cM. myHKT 64). CyIiecTByeT TakKe HeJJaBHEE COOOIICHHE O TPEI0KECHUH
cBs3aTh “cobmonenne KBP ¢ TpeboBanusiMu TOTr0, YTOOBI HCTIOIB30BaHUE N300PETCHUS HE
NpOTUBOpeYno ordre public (061eCTBEHHOMY MOPAAKY) Mt Mopanu”'® . Ito
MIPEIOKEHUE OTOBAPUBALT, UTO “UCIOJIb30BAHNE U300PETEHUS TPOTUBOPEUHT ordre public
(oO1IeCTBEHHOMY TIOPSIKY) MIIH MOPAJH, €CIT N300peTeHne CO3aH0 Ha OCHOBE
OMOJIOTMYECKOro MaTepualia, CoOOpaHHOTO WIIM BBIBE3CHHOTO B HapymeHue Crarei 3, 8(j), 15
u 16 KbP”. Ha 3T0#f OCHOBE OT 3as1BKH Ha MaTEHT TpeOyeTcsl, YTOOBI OHA ‘“‘cozeprKaia He
TOJIbKO (hopMasIbHBIE 3asBJIEHUE, ONMCAHUE, OANH WM 00Jiee MyHKTOB (DOPMYJIbI, UEPTEKU U
pedepar, HO U yKa3zaHue TeorpaduIecKoro MPOUCXOXKICHHS PACTUTEILHOTO HITH YKHBOTHOTO
MaTepuaia, Ha OCHOBE KOTOPOTro ObLJIO CO37aHO n300peTeHue”.

‘Yucmoie pyku’, npuobpemenue 0OManHbIM nymem, NpUc8oeHue U HedoopPoCco8eCmHasl
KOHKYPEeHYUs.

124. Psp npeuioskeHui, Kacaromuxcst TpeOOBaHUM pacKPHITHsL, ObUT HApaBJICH
HEIOCPEICTBEHHO Ha Pa3pabOTKy 00513aTeNIbCTB MPEI0CTaBICHUS HH(OpMAaIuu 00
00CTOATENBCTBAX, MPU KOTOPBIX OblH nostydeHs! T3 unu I'P, B yacTHOCTH, Ha OLIEHKY
3aKOHHOCTH J€MCTBUH, IPEIIPUHATHIX 10 CO3/1aHUS U300pETeHUs. DTO MOXKET IPUBECTH K
00513aHHOCTH 3asBJIATH O TOM, YTO JOCTYH OBLJI OCYIIECTBJICH B COOTBETCTBUH C
HallMOHAJIbHBIM 3aKOHOAATEIbCTBOM (MJIM, B OTCYTCTBUU COOTBETCTBYIOLINX 3aKOHOB, B
COOTBETCTBUU C MEeXAYHApOAHBIMU AoroBopamu, ocooeHHo KBP u ITPGR) wnu
IPEJOCTaBUTh yOeAUTENbHbIE JOKA3aTeNbCTBA. DTO CMELIAET aKIEHT ¢ (pakTa M300peTeHUs
Ha MPeIIIeCTBYIONNE 00CTOSITEIbCTBA CO3IaHus n300peTeHus. Ciozia BXOJUT BOIPOC
COOJIIO/IEHHSI HALIMOHAJIBHBIX PEXKMMOB JIOCTYIA U CIIEUAIBHBIX IOTOBOPOB, YTO
00CyX/1a0ch BbIIIE. B 3T0# TUCKYCCUM YIOMSHYTBI TAaKXKe U APYTHe MPABOBbIE JOKTPHHBI.

125. B HEKOTOpHIX HAIMOHATBHBIX CUCTEMaX, B 3aKOHOAATEILCTBE MM MPELCICHTHOM
npaBe, pa3paboTaHbl TOKTPHUHBI, HAIIPABJICHHbBIC HA IPUHITHE MEP B CIy4asiX MOTYYCHHUS
MATEHTOB MTyTeM 00MaHHOTO MOBEJCHUS: ITO MOKET HMETh MECTO, €CJIH 3asiBUTEIIb BBET B
3201y /IeHre TaTeHTHOE BEJOMCTBO, OCOOEHHO ITyTEeM YTBEPKACHHUM O HATMYKUU [TpaBa Ha
3asIBKY Ha MAaTEHT WX HEMPEJ0CTaBICHIS HHPOPMAIIMK B BEJJOMCTBO WIH Cy/1e0OHBIC OPTaHbI
00 M3BECTHOM MaTepHaie, UMEIOIIEM OTHOIICHHE K MTaTEHTOCIIOCOOHOCTH H300pETECHHUS.
Takue cuTyaluu BO3HUKAIOT, HAIIPUMEp, TOTJa, KOT/Ia MTPaBa, BEITEKAIOIUE U3 TATCHTA,
OCYIIECTBIISIFOTCS HECMOTPS Ha TO, YTO BJIaJieliel] MaTeHTa TOYHO 3HAET O TOM, YTO MaTeHT
OCHOBaH Ha JIO’KHBIX 3asIBICHUAX 00 OOCTOATEIHCTBAX U BPEMEHHU CO3TaHUS U300peTEeHUS
WM €CJIM BIIaJIeliel] TaTeHTa CKPBLI I0Ka3aTeIbCTBO MPEXKIEIOIb30BaHUs, KOTOPOE MOKET
MIPUBECTH K MPU3HAHUIO [MATEHTA HECUCTBUTEIbHBIM. 127 Konnenuuu “o6mMaHa Be1oMCTBa”,
MOJIyYeHUs TaTeHTa “oO0MaHHBIM, NpPEeIHAMEPEHHBIM YKa3aHUEM HEMPAaBUJIbHBIX JaHHBIX WU
BBEICHUEM B 3a01yX/1eHue”, IpuoOpeTeHus] 0OMaHHBIM ITyTeM OOBIYHO MTPUMEHSIOTCS K
3asBJICHUSM WIH HH(OPMALIUU, TIPEICTABICHHBIM B TATEHTHOE BEJOMCTBO (MK
MOIIIEHHUYECKHU CKPBITBIM OT HEr0) M UMEIOIINM 3HAYCHHE ISl TATEHTOCIIOCOOHOCTH WITH

126

1251, Ban OBepBaiip “benbrus uaeT CBOMM IMyTeM B BOIIPOcax OMOpa3HO0Opasys U MaTeHTOB,
EBpomneiickuii 0630p 110 HHTEIUIEKTYaIbHOM coocTBeHHOCTH 5 (2002): 233-236, Ha 233

126 Precision Instrument Mfg.Co. npotus Automotive Maintenance Machinery Co., 324 CIIIA 806,
65 S.Ct.993

127" Keystone Driller Co. mpotus General Excavator, 290 U.S. 240, 54 S.Ct. 146.
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PaBOMEPHOCTH 10/Ia4H 3asBKH, BKIIIOYast ”H(POPMAIIHIO, O KOTOPOI U3BECTHO, YTO OHA

CYIIECTBEHHA /IS MaTeHToCcnocobHoCTH 28 129

, NJIX U3BECTHBIC PE3YJILTAThI I/ICCJ'ICI[OBaHI/Iﬁ .

126. OueBUAHO, YTO MPABO B OTHOILICHUU BONIPOCOB OOMaHa U CIPaBEATUBOCTH
KOHILIEHTpUpPYETCs Ha MH(OpMAIUK, CYIIECTBEHHON AJIs IeHCTBUTEIBHOCTH IIATEHTA.
[TockonbKy 3TH JOKTPUHBI YACTUYHO BO3HUKIIM M3 IIpaBa CIPaBEIJIMBOCTH, ObLIO CAETaHO
IPEJIOKEHUE O TOM, YTO NMAaTEHTHI, IOJyYEHHbIE HA OCHOBE HE3aKOHHO NMPHOOPETEHHBIX
NEPBOMCTOYHUKOB MOTYT OBITh HECIIPABEVIMBBIMHU - UJIH [0 MEHBILIEH MEpe O TOM, UTO CY/IbI
MOTYT MIOCUUTATh OCYIIECTBICHUE MPaB, BHITEKAIOIIUX U3 TAKUX ATEHTOB, HECTIPABEIUBBIM.
Taxoe npeanoxxeHune o0IIero XapakTepa MOXKET THIIOTETHYECKU HAWTH PUMEHEHHUE B IBYX
pa3IMYHBIX CUTYaLMSIX:

- MaTepuall, KCIIOJIb30BaHHBIN ISl CO3IaHUs H300pETeHHS, OBLT TIOJTYYeH HE3aKOHHO
WM HECTIPaBeUIMBO; HE OTPHUIIast MaTEHTOCTIOCOOHOCTH N300pETEHUs, MOKET OBITh
MOJIBEPTHYTa COMHEHHUIO IPAaBOMEPHOCTH BIIQJICHUS TTATEHTOM HIIM OCYIIECTBICHHUSI
NpaB, BBITEKAIOUINX U3 MMATEHTA; WIN

- wmH(popMaIusa 0 IEPBOUCTOYHUKE, UCIIOIH30BAHHOM B N300pETCHUH, ObLTa 0OMaHHBIM
IyTeM CKpBITA OT MAaTEHTHOT'O BEIOMCTBA, YTO PUBEJIO K BhIJaue MaTeHTa Ha OCHOBE
BBEJICHUS B 3a0TyKJI€HHE: 9TO, B CBOIO OUEPE/lb, MOTPEOYET TOTO, YTOOBI 3asIBUTEIIO
Obu1a BMEHEHa 00513aHHOCTh MH()OPMUPOBATH MTATEHTHBIE BEIOMCTBA 00
WCTIOJIb30BaHHBIX MaTepUaIaXx.

127. Tlpu TakoM aHaJW3€ CYIIECTBYIOT ABE 00JACTH MOBEACHUS, KOTOPHIE MOTYT CUUTATHCS
CYILIECTBEHHBIMH C TOUKU 3PEHUSI CIPABEAIMBOCTHU: 1IATH, PETPUHUMAEMBbIE JIJIs
MOJTyYEHUs IEPBOMCTOYHUKA; U IPEJCTABICHNUE WM COKPBITHE NH(POPMAIUH MTPU BEACHUU
JIeJT ¢ BEIOMCTBAMH, BBIJAIONTUMU TMATSHTHI, WK ¢ CyeOHBIMU opranamu. Hampumep,
HenaBHuit otyeT KITUC cBsizan cooOpakeHus: CipaBeUIMBOCTH C COOTBETCTBUEM
3aKOHO/ATENbCTBY, KacaroIIeMyCsl IOCTYyIa K IEPBOMCTOYHUKAM: * IPUHIIUIT
CIPaBeIMBOCTU TPeOyeT, 4YTOOBI JINLIO HE MOTJIO UMETh BO3MOKHOCTH IOJIy4aTh MPUOBLIN OT
MPaB UHTEJUICKTYAIbHON COOCTBEHHOCTH, OCHOBAaHHBIX Ha TEHETHUECKUX Pecypcax WUiu
3HAHUAX, TPUOOPETEHHBIX B HAPYIIEHHUE JHOO0r0 3aKOHOAATENbCTBA, PErYIUPYIOIIETO JOCTYI
K TakuM Matepuanam’”. '3 AnbpTepHaTHBHO COOOpaKEHHs CIIPAaBEIIMBOCTH MOTYT
IPUMEHSTHCS B CIydae, €CiH 3asBUTENb CBSI3aH 0053aTeIbCTBOM PACKPBITHS HHPOPMAIIIH,
Kacaromeiicss npoucxoxaenus T3/I'P, ucnonp3oBanHbIX B H300peTeHuu. B pesynbTare 06110
MIPEIOKEHO, YTO JTOKTPUHA “TIPHOOPETEHHST OOMaHHBIM ITyTeM ™ MOJKET IPUMEHATHCS B
CJIy4ae HeCOOTBETCTBUS TPEOOBAHMSIM YKa3bIBaTh “UCTOYHUK TCHETUYECKUX PECYPCOB, IPSIMO
WJIM KOCBEHHO HCTIOIb30BAHHBIX B pa3paboTKe U300peTeHHs”, WU B CITy4ae HETOIyUeHHs
HEO0OXOMMOTO MPEIBAPUTENHLHOTO coracus. 2! DTo MOXKET CO31aTh CUTYAIUIO “HEYHCTHIX
PYK” B CIIpaBEUIMBOCTH, 4TO OyneT UMeTh 3 (PEeKT Mpu3HaHUS JEHCTBUTEIHLHOTO B IPYTHX

128 37 C.F.R. 1.56, cm. myHKT 43

129 ABcrpanmiickuii maTeHTHBIA 3ak0oH 1990, pasnen 45(3)

130 “O6benuHss IpaBa HA HHTEIUIEKTYAILHYIO COOCTBEHHOCTD M MOJIUTUKY pasBuTus’, Komuccus 1o

[IpaBam Ha MutemnexryansHyto CoocTBeHHOCTS, JIoHmoH, 2002, ¢.87

Hymnwo ITupec ne Kappanno, “TpeboBaHus pacKPBITHS MTPOUCXOXKICHUS TCHETHUCSCKUX PECYPCOB
U MIPEJIBAPUTENFHO TIOYYEHHOTO COTJIACHS B 3asBKaxX Ha maTeHT 0e3 HapymieHus: CorlanieHust
TPUIIC: mpobnemsr u perenuns”, 2 Wash.U.J.L.& Pol’y 371(2000); cM Taxxe TOro *e aBTopa
“OT XWKHHBI IaMaHa JI0 TATCHTHOTO BEJIOMCTBA: B TOUCKaX 3()PEeKTUBHOMN 3aIIUTHI
TpanuinoHHbIX 3HaHuit”, Wash. U.J. & Pol’y (BeIxoauT B Oiinkaiiiiee Bpems).

131



WO/GA/30/7 Add.1
Annex, page 58

OTHOLICHMSIX IATEHTHOT'O MPaBa HEOCYILECTBISIEMBIM 110 KpaliHEel Mepe A0 TeX Mop, MoKa
HEeCMpaBeJIMBOE MOBeIeHNE He OyaeT ucnpasiieHo. Takoil moaxoa oocyxaasics psaaoM
KOMMEHTATOpOB>? | HO He BolIen HU B IIPENOKeH s 110 (OPMANbHOM MONUTHKE, HU B KAKUe-
nu00 MpecTaBICHHBIC CyieOHbIe pemeHus. BooOIe roBopsi, TaKoi Mo X0/ MPUBEACT K
TOMY, YTO BHUMaHUE OyJeT COCPEIOTOUECHO Ha 3aKOHHOCTH U CIIPABEIMBOCTH
00CTOSITENBCTB, MPEABICTOPUH U MIOBEJCHUIO, B PE3YJIbTaTe KOTOPBIX MOSBUIOCH
u300peTeHue, a He Ha cCaMOM M300peTeHnH, a 3aTeM OYAyT NIPUMEHEHBI 00IIMe TPUHITUITHI
CIIPaBEUIMBOCTH JUJIS JIMILICHUSI BIIA/I€bLA TATEHTa IIpaBa OCYLIECTBIATh BBITEKAIOIINE U3
naTeHTa IpaBa Ha H300peTeHHe (HeCIpaBeNInBOE MOBEIeHHE, KOTOPOE BHECIIO BKIIA] B
BbIIauy MaTeHTa, OyeT 3alUTOlN OT HapylleHus). B 3Tom ciiydae He cTaBUTCS BOIIPOC O
TEXHUYECKON IOPUINYECKON JEHCTBUTEIBHOCTH CAaMOr0 IaTeHTa. Borpoc kacaercs
IIPaBOBOT'O CTaTyca KOHKPETHBIX JEHCTBUN, COBEPIICHHBIX 10 U OTIEIBHO OT CaMOT0
npoliecca H300peTaTeabCTBa, U KacaeTcsl CKOpee He PACKPBITUS, @ MHEHUS Cy/a O
HECIIPaBEUIMBOM MOBEICHUHU. B OTHOIIEHNMN HEOCYIIECTBIEHUS ITPaB BCIEACTBUE
HEPaCKpPBITHS IIPOUCXOKICHUS IEPBOMCTOYHHUKOB, B pasbsicHeHUAX K PLT, kacaromuxcs
Crarbu 10(1), ykazaHo, 9TO OTpaHUYCHUS B OTHOIICHUH aHHYJIMPOBAHUS U MPU3HAHUS
HEJECUCTBUTEIbHBIM “pacIIpOCTPAHSIOTCS TAKXKE HAa CAaHKLUU, IEHCTBUE KOTOPBIX
SKBUBAJICHTHO aHHYJIWPOBAHUIO U IPU3HAHUIO HEJACHCTBUTEIBHBIM, TAKUE, KaK
HEOCYIIECTBUMOCTb MpaB’.

128. Tlpennaranuck Taxxe popmsl oxpansl T3/I'P, ocHoBaHHbBIE HAa HEJOOPOCOBECTHOM
KOHKYPEHIINH, OTBETCTBEHHOCTH ¥ IIPUCBOCHHH: B CIIy4ae UX pa3pabOTKH U MPUMEHEHUS
MOTYT OBITh CO3/1aHBI IPABOBBIC PAMKH JJISi CO3JaHMS CBSA3H MEXy U300peTeHUEeM U
UCTIOJIb30BAHUEM T€HETHUECKUX PECYPCOB MM TPATUIIMOHHBIX 3HAHHH.

Cl’leb;uaﬂbﬂble 00206‘0pr1€ obszamenvcmea

129. JlomosHUTENbHON TPAaBOBOM OCHOBOM ISl pACKPBITHS HH(OPMAIIUHU 3asiBUTEIIEM Ha
MATEHT SBIICTCS CIEHabHOEe TpeOOBaHUE, MPEAYCMOTPEHHOE YCIOBUSIMU JI0rOBOpa. ITO
MOYKET MPUMEHSTHCS B COTJIAICHUN 00 MCCIIEIOBAHUSX, @ TAK)KE B COTIIAIICHUH O TIepeade
MaTepuana, KacarleMcs MPeI0CTaBIeHUs OMOIOTHYeCKOro MaTepuana. TpeboBaHue
PaCKpBITHS COTJIANICHUS MITK JIOTOBOPA O pa3ieiieHHH NPUObUICH B 3asBKE HA MATCHT WA
TpeOOBaHUE YKa3aHUS HCTOYHHKA OMOIOTUYECKUX MAaTEPHATIOB WM 3HAHUN MOXKET OBIThH
OCHOBAHO Ha 00513aTEICTBE B caMOM JoroBope. Hampumep:

TpeboBanwus1, mpeabsBisieMble K 0T4eTy (17151 CoranieHns 0 COBMECTHBIX
UCCIICIOBAaHMSIX M pa3pabOTKax WM UHBIX COTJIAIICHUSX O Pa3/IeIeHUH MPHObLIeH),
MOTJI OBI BKJTIOYATh YBEAOMIICHHE O pa3padOTKe J000T0 N300pETEHHS, OCHOBAHHBIOTO
Ha UCCJIICAOBAHUAX C UCITOJIB30BAHUEM HUCCICA0BATCIbCKUX 06pa3u0B, COGpaHHBIX B
napkax, ¥ HJICHTH(HUKAIMIO JOTOBOPa B JTI000H 3asBKe HA MATEHT HA U300PETECHHE,
CO3aHHOC B PE3YJIbTATC UCCICIOBAHUA COGpaHHBIX 06p3.3L[OB HNJIN NHBIX

Martepuanos. '3

132 Cwm., nanpumep, I'paxem Jatdung “Oxpana TpaJuIMOHHBIX 3HAHUN U QOIBKIOpA: 0030D

mporpecca B BRIpaOOTKE MOMUTHKY 1 aurutomarun’”, <http://www/ictsd.org/unctad-ictsd>, 2002,
¢. 25 m Yapms P. MakManwc “OxpaHa HHTEIUICKTYyalTbHON COOCTBEHHOCTH, TEHETHUCCKUX
PECYpPCOB M TPATUITHOHHBIX 3HAHUI: MBICIIS TJIOOABHO, TEHCTBYS JIOKAIBHO, BalmMHT TOHCKAN
Yuusepcuret Cent-Jlyuc, FOpunnueckuii ¢pakynsrer, Paboune JJoxkymentsi, Joxyment Ne 02-
10-03, 2003, c.13.

133 Noxyment WIPO/GRTKF/IC/4/13, mynkr 33.
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NMHCTUTYT nopaet 3asBKy Ha Bblayy MaTEHTAa U MOJy4aeT NATEHT HA MPOIYKTHI Ha
umst MHCTUTYTA nocine Toro, kak OHU ObITH pa3padoTaHbl, IPH YCIOBHH, YTO
HazBanne CONSULTANT HERBALIST Oyner BKIIOYEHO B MATEHT HA YCIOBUSX,

OTrOBOPCHHBIX HUKC. 134

Ecnu nmateHTOCIIOCOOHOE N300pETEHHE SBISIETCS PE3yIbTATOM HCIBITATEIbCKON U
AHAIUTHYECKOM nearenbHoCTH KoMmnanuu uinu YHuBepcurtera, KoMmmnanus uMeeT npaBo
ImogaBaTh 3asiBKU HA MIATCHTHI B OTHOIIICHNU TAKUX H306p€T€HHfI Ha CBOC UMJ U 3a CBOfI
cyer. JIroObie Takue maTreHTa OyayT nmojganbl Komnanuel ¢ ykazaHueM B 3aBUCUMOCTH
OT CUTYallUH Ha3BaHUs YHUBEPCUTETA, UMEH €r0 COTPYJHUKA WIH COTPYJHUKOB U

TpeJicTaBUTENel KOMIIAHUH B KadecTBe H300peTaTens 1 u3odperarenei. !>

B sTom cirydae mpaBoBasi OCHOBa JiJ1sl 00s13aTEIBCTBA PACKPBITHS HHGOPMAIHH 00 YCITOBUIX
noctyna k 'P/T3 moxet ObITh 0OecrieueHa caMuM JIOTOBOPOM HJTH COTJIAILICHHEM,
YCTaHABJIMBAIOLINM YCIOBHS JOCTYIA, U 3TO MOXKET OCYIIECTBISATHCS KaK JOTOBOPHOE
00513aTeNIbCTBO.

Pe3srome

130. Takum 00pa3om, MOKHO BBIICTUTDH PA3IMYHbIE BO3MOXKHBIE IIPABOBBIC OCHOBBI IS
MexaHU3MOB packpbitus ['P/T3:

COOTBETCTBHUE TPEOOBAHUSAM MTPO3PAYHOCTH, IPUMEHSIEMBIM B COOTBETCTBHUHU C
HallMOHAJIbHBIM MAaTEHTHBIM 3aKOHOIATEICTBOM Ha OCHOBAaHUU CYILECTBYIOIINX
MATEHTHBIX MPUHIUIOB (pEeJIeBaHTHBIA YPOBEHb TEXHUKU, PACKPBITHE,
UICHTH(UKAIUS TeWCTBUTEIHHOTO U300peTaTeNs);

- COOTBETCTBHE 3aKOHOJATEIHCTBY (BKJIIOUAs 3apyOCIKHBIC FOPUCTUKIINH),
PEryIUpPYIOIIEMY JOCTYI K TEHETUYECKUM pecypcaM U TPATUIIMOHHBIM 3HAHUSM,
KOTOpPO€ MOKET KacaThCsl WM UCIIOJIb30BaHUSI BOOOIIE (TaKOTr0, KAk KOMMEPUECKoe
MCIIOJIb30BaHUE UM UCCIIEeI0BaHUs, cBa3anHble ¢ I'P/T3) unu mpaBa ucnpammnBaTth
MaTEHTHBIE IIPABA;

- COOTBETCTBHE JJOTOBOPHBIM 00s3aTENLCTBAM (BKJIIOYAs IOTOBOPA, 3aKIIOYCHHBIC B
COOTBETCTBHH C 3apyOeKHBIMU IOPUCAUKIUSAME ), OTHOCSIIUMCS K IOCTYIY U
pacmpeeNneHn o MPUObUIeH OT T HETUYECKUX PECYPCOB UITU TPAIUIIMOHHBIX 3HAHUMN;

- COOTBETCTBHE COOOPAKECHUSIM MOPaJU U ordre public (obwecmeennozo nopsaoxa),
otHocsamumes kK T3 unu ['P, npuMeHsieMbIM B IOPUCAMKLIAY MTOJa41 3asBKU Ha
MaTeHT, HO OCHOBAaHHBIX Ha BHUMaHuU K T3 wimm ['P, coOpanHbIX pu
HECOOTBETCTBUU MHOCTPAHHOMY WJIM MEXJIYHApPOHOMY MPaBY;

- OCYILECTBJICHHE MEXaHM3MOB PErHCTpaliy MpaBa COOCTBEHHOCTH MM UHTEPECOB
0€30MMacCHOCTH, €CJIH OHH MPOUCTEKAIOT U3 ICUCTBHUS JOTOBOPHOTO MIPaBa Ui HOPM
JI0CTYTIa, BKJIIOYasi OCHOBAHHBIE Ha 3apyO0eKHbBIX IOPUCIUKLINAX;

- JIOTOBOpHBIE 00sI3aTENbCTBA B COOTBETCTBUU C COTJIAIIICHUEM O JIOCTYIIE,

Kacaroluecs: paCKphITHsI CaMOT0 COTJIALICHUS UITU PACKPBITUS IPYToi HEOOXO0qUMOMn

uH(popmanuy, B JII000# 3asBKe Ha ATEHT, BBITeKatomlei u3 nocryna k ['P/T3; u

134

135

O6pazer; Cornmamenus Mmexxay HarmmonansaeiM MHCTHTYTOM DapMarieBTHIECKUX
UccnenoBannii u Pazpabotok, Hurepus, u Consultant Herbalist, 1997.

Cornamenue 00 UCTIBITAHUSIX 9KCTPAKTOB pacTeHUH Mexay Komnanueit u Y HUBepcUTeTOM
(Ipu Jlanska), 1 saBaps 2000.
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- BO3MOKHOE IIPUMEHEHUE IIPUHLIUIIOB CIIPABEMINBOCTHU JUIsl OTPAHUYCHUS
OCYILIECTBUMOCTH NATEHTHBIX IIPaB, €CJIM HEOOX01uMast HH(POpMALHs CKPbITA UIIH
€CITU IOCTYT WK ucnoib3oBanue ['P/T3 cunraroTcs HapyleHHEM CIPaBEATUBOCTH.

V.3 CyM/;HOCWlb 06230m€ﬂbcm€, HAKIA0bI8AEMbIX HA 3A16UmMes

131. TpeGomanus packpsiTus, Kacatomuecs T3 u I'P, MoryT HakIabIBaTh pa3audHbIC
ypOBHHU 00513aTeNbCTB Ha 3asgBuTeNs. Hanpumep, oTenbHO crosiiee TpeOOBaHNUE PACKPBITHS
(T.€. OTHENBHOE OT OOIIMX MEXaHU3MOB PACKPBITHS) MOXKET OBITh:

- TMOOUIPEHUEM — MOJUTUYECKUM MPU3BIBOM PacKpbITh aAetayu ['P wim T3 B onrcanuu
narenra; '3

- MepoM, ABJIsIOIIeiCS (hOPMATBPHOM YaCThIO MPOIECCa PACCMOTPEHUS 3asBKH Ha
MATEHT, HO 110 CYTH JOOPOBOJIBHOM B TOM CMBICTIE, YTO B CIy4ae HEBBIIIOJHEHUS HE
Oy/leT HeMeUIeHHBIX moceacTBuiA; 37

- 00s3arenbHBIM (POpPMaTbHBIM TPEOOBAHUEM B TOM CMBICIIE, YTO OHO JOJKHO OBITH
COOJIOICHO JJISl TOTO, YTOOBI OMYYUTh WIIM COXPAHUTD MIPABO HA MATEHT, CPOJIHU
TpeOOBAHUIO IPEOCTABIICHUS IPHOPUTETHBIX JOKYMEHTOB (MJIM KOIIH U TIEPEBOJIOB
MPUOPUTETHBIX JOKYMEHTOB) JUIsl MOATBEPKACHUS JaThl IPUOPUTETA;

- 00s3aTe’bHBIM B TOM CMBICIIE, UTO OLIEHKA ACHCTBUTEILHOCTH 3asiBKM HA ATEHT 110
CYIIECTBY (IKCMEPTOM HJIA CYZIOM) TPeOyeT onpeieiieHus1 Toro, ObLIO JT1
TpeGoBaHUE COOIIOACHO JI0 MIPUHATHUS PEIICHUS O BbIJaue MaTeHTa Ha U300peTeHne
(M 0 moIep KaHNM CYIIECTBYIOIIETO MMaTeHTA).

dopmanbpHOe TpeOoBaHMEe U TpeOOBaHKE TI0 CYIIECTBY Ha MPAKTHUKE MOTYT IEPECEKAThCS: 110
AQHAJIOTUH C IPUOPUTETHOM TOKYMEHTAIUEH, €CITN 3asSBUTENh HE BBITIOTHWI (hOpMaIbHBIC
TpeOOoBaHUs (Takue, KaK MPEICTAaBICHUE B CPOK HEOOXOAUMBIX IOKYMEHTOB C ITIEPEBOIOM, U
Tro0bIe Apyrue hopManbHbIe TPeOOBAHMS ) IS CO3JaHUS TOKYMEHTATIbHOW OCHOBHI JIJIS
NPUTSA3aHUI Ha TIPUOPHUTET, STO MOXKET MPUBECTH K IMOTEPE MPHOPUTETA; B CBOIO OYEPEIh, ITO
MO>KET MPUBECTH K TOMY, YTO IKCIIEPT OOHAPYKHUT, UTO 3asBICHHOE U300pETCHHE HE
SIBIISICTCSI HOBBIM M3-32 BMEIIATEIILCTBA YPOBHS TEXHHUKH.

Dopmanvhvie mpeboeanus Uiy mpebosanus no cyuwecmay?

132. Takum 006pa3om, BO3HUKAET KIFOUYEBOU BOIIPOC O TOM, JIOJDKHO JIM TpeOOBaHUE OBITh
(dbopMaTbHBIM WM OHO JOJKHO OBITH TPEOOBAHUEM TIO CYIIECTBY, PA3IHUNE MEXKTY KOTOPBIM
obcyxnanocs Beie. Hanpumep, PaGouas rpymma o 6morexunonorun BOUC
OXapakTepHu30Baja pa3ndne, Kak “IOJDKHO JTU TaKoe TpeOOBaHHME pacCMAaTPUBATHCS
HAI[MOHAJIbHBIM 3aKOHOATEIHCTBOM KaK TpeOOBaHUE MO CYLIECTBY, IPUBOJS TEM CaMbIM K
OTKJIOHEHUIO 3asBKH Ha MAaTEHT B CIIy4ae ero HeCOOI0ICHUs, HIIM TIaBHBIM 00pa3oM Kak
MpOIIeIypPHOE™, TAKOE Pa3Iudre OCHOBAHO Ha MOCIEACTBUAX HecoOmoaeHus (cM. pasaen V.4
HWXKE). DTO pa3aIMunue MOKET OLIEHUBATHCS MI0-Pa3HOMY, U “‘pa3fesIuTeIbHast IUHUSA MEXTY
(GopManbHBIME TpeGOBaHUAMHU U TPEOOBAHMSAMH TI0 CYIIIECTBY He Bcerna BuaHa” 138
[IpouenypHoe ninu GpopmaibHOE TpeOOBaHNE OOBIYHO SIBISIETCS BAXKHOM YaCThIO MPOIIEAYPhI

136 Hanpumep, noompenre B boHHCKUX J[MpEKTHBAX; TaKKe CM. OTBETHI HAa BOIPOCHHK OT

EBpomnetickoit Komuccun, myHKT 54.
CM., HanpuMep, MyHKT 72.
138 Tloxyment SCP/5/6.
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MaTEHTOBAHUS U HE MPEAOCTABIIACTCS HA YCMOTpEeHHE 3asaBUTeNto. [IpocThiM npumepom
MOJKET CIIY>KUTb MpOLieypHOe TpeOOBaHHUE YIUIAThI MONUIMHBI HAa Pa3HBIX 3Tanax
paccMOTpeHws 3asBKH UM TpeOOBaHUE TOTO, YTOOBI 3asBKa “‘COOTBETCTBOBAIA
YCTaHOBIIEHHBIM (U3HUeCKUM TpeGoBaHuaM” > : 3T0 He OTHOCHTCS K IOPHINYECKOMY MPaBy
Ha MIATEHTHBIE MPaBa, HO TEM HE MEHee SBIIEeTCS He00X0uMbIM. CyIIIHOCTHBIE TIPABOBHIC
HOPMBI MOT'YT OTHOCUTbCS K npasy 3asgeumesi Ha no0a4y 3aa6Ky WIH Ha TIOJy4eHHUEe MMaTeHTa
WJIA MOTYT OTHOCUTBCS K npuemMaeMocmu u3oopemenus Ui BbIJa4u AEHCTBYIOLIETO

IIaTcHTAa.

133. OObIyHas DKCIIEPTH3A 3asBOK HA MATEHTH KOHIIEHTPUPYETCS Ha COOTBETCTBUHU TOJIBKO
dbopManbHBIM TPEOOBAHHSIM HITH MOXKET TAK)KE MPEyCMAaTPUBATh OLIEHKY TPUEMIIEMOCTH
3asBJIGHHOT0 U300PETEHNUS IO CYIIECTBY — OOBIUHO OIpe/ieJIeHHe TOr0, COOTBETCTBYET JIU
M300peTeHNe KPUTEPHUSIM MAaTEeHTOCTIOCOOHOCTH 00BEKTa, HOBU3HE, M300PETATEIHCKOMY
YPOBHIO U TIOJIE3HOCTH (MJIM MIPOMBIIIJIEHHONW MPUMEHUMOCTH ). Takoe onpesenenre He
SIBJISIETCSL UCUEPIBIBAIOIINM, XOTSI OHO MOYKET YBEITUYHUBATH MMPE3YMITIHIO 1eHCTBUTEIIHBHOCTH
MaTeHTAa U BIIOCJIEACTBUU MOXKET OBITh BHIIBUHYTO BO3paKEHHE B OTHOLICHUH
JENCTBUTENLHOCTH MaTEHTa — KOTJIa MPaBa, BBITEKAIOIINE U3 MAaTEHTA, OCYIIECTBIISIOTCS B
OTHONICHUH MPEII0JIaraéMoro HapyIIuTesIsl, 4aCTO MOIAaeTCsl BCTPEUHBIN UCK, KacaloUIuiics
JNENCTBUTENLHOCTH MATEHTA 0 CYIIECTBY. B mporecce 0OBIYHOTO pacCMOTPEHHUS 3asBKH Ha
MATeHT U SKCIIEPTU3bI OUEHb PEIKO OLIEHMBAETCS MPABO 3asBUTENS Ha MMOAaYy 3asBKU. MoxeT
MPUMEHSThCSI MHOKECTBO ()aKTOPOB IIPU OTIPECIICHUU TOTO, OBLT JIN 3asBUTEIb
NEeNCTBUTENBHBIM U300peTaTeeM, OCHOBaHA JIM 3asiBKa Ha COOTBETCTBYIOIIEM
MOCIIE0BATEIHFHOM PsiJie TIepead MPaBOBOTO TUTYJIA OT OJTHOTO H300peTaTess Ik OT BCEX
COABTOPOB, U HYXHO JIM IPUHUMATh BO BHUMaHUE IPUTA3AHUS TPETHEH CTOPOHBI
(ocHOBaHHBIE, HATIPUMED, HA COTJIANICHUH 00 UCCIIEIOBAHUSIX WU COTJIAIIICHUH O Tepeaayue
MmaTepuaia). OOBIYHO TaKOM BOIPOC BO3ZHUKAET TOJIBKO B ClIydae BO3PaKEHUS
3aMHTEPECOBAHHON CTOPOHBI UJIM €CITU BIIAJIENICI] TATeHTa JOOMBACTCS OCYIIECTBICHUS
CBOMX IpaB B CyZI€OHOM IMOPSIIKE, KOT/Ia BOIIPOCHI ITPaB Ha MaTEeHT MOT'YT COCTABUTh YacTh
BCTPEYHOT'0 MCKa MPOTUB Blajelblia naTeHTa. COOTBETCTBEHHO HEOOXOAUMO Pa3IeisTh
TpeOOBaHUS MO CYLIECTBY, OOBIYHO MPOBEPSIEMbIE BO BpeMsl IATEHTHOM SKCIIEPTHU3bI, U
BCEOOBEMITIONIYIO ACHCTBUTENLHOCTD MATEHTA 110 CYIIECTBY (BKIIIOYAs MATEHTOCTIOCOOHOCTH
M300pETEHHS U TIPABO 3asBUTEIIS WU BIIAJICIIbIIA).

134. CymectByromue o01me TpeOoBaHUS PACKPBHITHS B TATECHTHOM 3aKOHOIATEIHCTBE
UMEIOT (hopMaNbHbIEC U CYIIECTBEHHBIE aclieKThl. Ha ypoBHe opManbHBIX TpeOOBaHUN OT
3asIBUTENS TPEOYETCsl COOTBETCTBHE MPOLIETYPHOMY TPEOOBAHUIO TOTO, YTOOBI BMECTE C
3as1BKOM ObLIO mpescTaBieHo onucanue nzooperenus. PLT mpenycmarpuBaet, 4To OUH U3
3JIEMEHTOB, KOTOPbIE TPEOYIOTCS OT 3asIBUTEIS JUIsl yCTAaHOBJIEHUS AAThl MOAAYH, TOJKEH
MPEJICTaBIISITh COOOH ““9acTh, KOTOpas BHEIIHE BHITISAUT Kak onucanue’” (Crarbs 5(1)(iii)) u
B PCT Taxke comepxutcst ananorudHoe mojoxxkenue B Ctatee 11(1)(iii)(d). D10 03HaUaeT,
YTO 3asBKa, B KOTOPOW OTCYTCTBYET ONMHMCAHUE H300peTeHHs, OyneT GOopMaIbHO OTKIOHEHA, B
TOM YHCJIC U Ha MeXAyHapoaHou (a3e mpouenypsl B coorBeTcTBuu ¢ PCT. Kpome Toro,
OIHCaHKE JOHKHO COOTBETCTBOBATh TPEOOBAHMSIM K OMMCAHUIO TIO CYIIECTBY (KaK
00CYXTaJIOCh BHIIIIE), B YACTHOCTH, PACKPBIBACT JIM OHO “U300pETEHHE TOCTATOYHO SICHO U
MIOJTHO JJIS1 TOTO, YTOOBI OHO MOTJIO OBITh OCYIIECTBICHO CIIEUAINCTOM B IaHHOU o0nacT’
(Cratea 5, PCT, Cratps 29 TPUIIC). Takoe onpeaeneHne 10CTaTOYHOCTH OMMUCAHKS OyAeT
MIPOUCXOUTH IMO3XKE B MPOIIECCE IKCIIEPTHU3BI UIIH MIPH OIEHKE BBIIAHHOTO MATeHTa CYJ0OM, U
B OoJIbIIIel Mepe OTPA3HUTCS Ha IEUCTBUTEIIBHOCTH MIPUTA3aHMM, B YaCTHOCTH, Ha NX 00BEME.

139 Jlorosop o marenTHOI Koonepauun, CtaTbs 3(4)(ii).
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OOBIYHO B XOI€ SKCIEPTHU3BI MO CYHIECTBY (PAKT yCTaHOBIEHHSI SKCIIEPTOM TOTO, YTO
OTHMCAHUE SBJISETCS HEIOCTATOUYHBIM, IPUBOAUT K 00SI3aHHOCTH 3asBUTENS U3MEHUTH U
CY3UTb NIPUTA3aHHA, 4 HC K UCHIPABJICHUIO OTMCAHUA TAKUM 06pa30M, ‘ITOGBI npeaoCTaBUTh
OTCYTCTBYIOILIME MaTepuabl (HaIpuMep, MOMbITKa BHECEHUSI HOBOM CYIIHOCTH ITyTEM
N3MCHCHUA HC paspCuIacTCsd, CHUTACTCA, YTO JOJIPKHA GBITB IIogaHa HOBad 3as1BKa (CM. OTBCT
OuHasHAUN B TyHKTE 152); eciii n3MeHeHrne TPUBOINT K TIOSIBJICHUIO HOBOM CYIITHOCTH,
BBIXOJSIEN 3a pAMKH MIEPBOHAYATIBHO NTOAAHHOM 3asBKU, 3TO MOXKET IPUBECTH K
aHHynupoBanuio natenta' ). Jpyrumu crnosamu, “TpeGoBaHHe PacKPBITHA TI0 CYIIECTBY
CTaHOBUTCA Ha MPAKTHKE OTPAaHUYCHUEM IPUTA3AHUH TEMH, KOTOPbIE MOTYT OBITH
noarBepkaeHb! (Tak, PCT TpebyeT B ctaThe 6, uT00BI “hopmysa Oblia MOJTHOCTHIO OCHOBaHA
Ha OIMUCAHUN").

135. OO6o0mas, MOXKHO cKa3aTbh, 4YTO TpeOOBaHUE pacKpbITH, oTHOCsIeecsa K ['P/T3, moxer
OBITh OXapaKTEPHU30BAHO KaK “‘uncras’” (GOopMaIbHOCTH (B TOM, YTO OHO TpeOyeTcs KaK 4acTh
pOIEAYPHl TATCHTOBAHUS aHAJIOTMYHO YIIATE TOLIUIMH WM COOTBETCTBUE (hopMaTam), OHO
MOYET OBITh BHECEHO B TIPABOBBIC KPUTEPUHU MTATEHTOCIIOCOOHOCTH 3asIBIICHHOTO
U300peTEeHNs UITH OHO MOXET OTHOCUTBHCS K IOPUINYECKOMY OIPENIEICHUIO IIPpaBa 3asBUTENS
1I0JIaBaTh 3asBKY MJIM TpaBa BIIaeibIla MATeHTa Ha COOCTBEHHOCTH (KaK BapUaHT, OHO MOXKET
OTHOCHTBCS K IPABOCIIOCOOHOCTH BJIAJIEIbIA OCYIIECTBIIATH MTPaBa, BBHITEKAIOLINE U3
nateHTa). Kak nmpoctast hopMabHOCTh, TaKOe TPeOOBaHKE MPUMEHSIETCS TOJIBKO BO BpeEMs
paccMOTpeHHMs 3asIBKM Ha TIATEHT; €CIM HecoOutoieHne (hOpMalIbHOCTH HE OBUIO 3aMEYEHO BO
BpEMsI DKCTIIEPTH3bI 3asIBKH U OBUT BBIJIaH MMAaTEHT, OOBIYHO HEBO3MOYKHO OTMEHHTh BBITaHHBIN
naTeHT (eciu TONBKO HeCOOMoieHNe He 6bIT0 oOMaHoM '4); HapOTUB, HeCOOTBETCTBHE
TpeOOBAHUIO 110 CYIIECTBY (HapUMep, HEAOCTATOYHOCTh PACKPBITHS, HEOOXOMMOTO ISt
(bopMyITbI H300PETEHNUST) MOXKET OBITh MEPECMOTPEHO TOCIIE BBIJAYH MTATEHTA KaK BO3MOKHAs
OCHOBA JUTsI aHHYJIMPOBaHUS WU CY)KEHUS pUTs3aHuii. HecooTBeTCTBHE TPeOOBAaHUIO 110
CYIIECTBY, OTHOCSIIIIEMYCS K MTpaBa MoJaBaTh 3asBKY, MOXKET MPUBECTH K MPU3HAHUIO ITATEHTA
HEJICHCTBUTEIHHBIM HITH K MTEPEYCTYIIKE MMaTeHTA.

Obvem obs3amenvcmea

136. B cBs3u ¢ 3THM BO3HUKAET BOMPOC, UYTO JAOKEH CIENATh 3asIBUTEIb JJISI TOTO, YTOOBI
BBITIOJTHUTH 00513aTEbCTBO; MHBIMU CIIOBAMU, KOTJIa 3asBUTENIh MOXKET OBITh YBEPEH B TOM,
YTO OH BBHITIOJIHWJI BCE, YTO OT HEero TpedyeTcs. Hampumep, sABisieTcst in 00513aTeTbHBIM IS
3asIBUTEIII U3YYUTh U TOYHO OMPEACTUTh MCTOYHUKH BCeX oTHOcsmuxcs k aeny ['P/T3 u
PAacKpBITh X (M, BO3MOXKHO, TAKXKE MPEJICTABUTH JI0KA3aTEIBCTBO MPEIBAPUTEITHHO
MOJTYYEHHOTO COTJIAcHs); 0053aH JIH 3asiBUTEINb TPUIIOKUTE BCE HAJUICIKAINE YCHITHAS UITH
MPEANPUHSTH BCE BOZMOXHOE JIJISl TOTO, YTOOBI ONIPEICTUTh UCTOYHHUK WITH FOPUINYECKUE
(bakThI TOCTyMA; WK OT 3asiBUTENS TPEOYeTCsl TOIBKO PACKPHITH TO, YTO YK€ U3BECTHO 00
HMCTOYHHMKE MJIM OOCTOSTEIBCTBAX TOCTYIA (MM TOOPOCOBECTHO PACKPHITH TO, YTO H3BECTHO
Y CUMTAETCS PEICBAHTHBIM)? ANTBTEPHATUBHO, CYUTACTCS T TPeOOBAaHUE HECOOIIOICHHBIM,
€CJIM IMEET MECTO HEeJTOOPOCOBECTHOE HAMEPECHHE yTauBaHUs HH(GOPMAITHH, UMEIOIICH
OTHOIIEHHE K TpeboBanmio? '+

bpems ookasvieanus

140
141
142

Hanpumep, cm. [latenTHblii 3akoH Benukooputanuu 1977, 72(1)(d).
Hanpumep, cm. PLT, Crates 10(1).
CpaBH., 0053aTEILCTBO PACKPHITHS H3BECTHOTO YPOBHS TEXHUKHU — CM. TTYHKTHI 42-44.
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137. Croma e OTHOCHTCS ¥ BOIIPOC OpeMeHH JOKa3bIBaHUS MU CTEIICHH, B KOTOPO 3asBKa
WIY BBIJJaHHBIM ATEHT AOJKHBI IEPBOHAYAIIBHO COOTBETCTBOBATH TPEOOBAHUIO PACKPBITHSL.
Hanpumep, 00s13aH 111 3asIBUTENH MPEICTABIIATH 0KA3aTeNbCTBA TOT0, 4To foctym K ['P/T3
ObUI 3aKOHHBIM (T.€. COOTBETCTBOBAJI 3aKOHOAATEJILCTBY CTPAaHbl IPOMCXOKACHNUSA ), WIH
UCTIOJIb30BaHUE cOOTBeTCTRYIOMIEro I'P/T3 cunTaercs 3akOHHBIM, €CIIHM HE I0Ka3aHO HHOE?
HaxoHer, MoXeT ObITh pa3srpaHUYEHHUE MEKIY CTENIEHbIO MPEACTABIECHUS 10Ka3aTeIbCTB Ha
NPaKTHUKE B X0/1€ OOBIYHOMN MaTEHTHOM SKCIEPTU3bI U CTETIEHBIO PACCMOTPEHHS 3TOTO
BOIIPOCA B MPUHIIMTE (HAIIPUMEP, BO BpeMsl CyAeOHOTO0 MpoIiecca Mo CIIOpHOMY MaTeHTY) —
AQHAJIOTUYHO HAIMYHIO ONPEACTICHHBIX PEAETIOB Y 0OBIYHOTO MOUCKA JJISl YCTAHOBJICHUS
YPOBHSI TEXHUKH U OCYIIECTBICHUIO 3HAUUTEIBHO 00Jiee I1yOOKOro NoUcKa npu
OCIIapUBAaHUU JICHCTBUTEIBHOCTH MIATEHTA B Cy/e (HapuMep, BIUIOTh J0 PeKIaMbl B
OTHOIIIEHUH KOHKPETHOTO aCIeKTa N300PETCHMS).

HaMepeHue 3aAaeumeiii

138. OcoObIM acieKTOM CYIIHOCTH 00s13aTeIhCTBA, HAKIIABIBAEMOTO Ha 3assBUTEIIS,
SIBJISIETCSL BOIIPOC O TOM, HAJIO JIM OIICHUBATh HAMEPEHHE 3asIBUTEINS U, €CIIU HA/I0, TO 10
kakou crenenu. Hanpumep, PLT nemaer paznuuue Mexay NOCHEACTBUSIMU OT
HECOOTBETCTBHUS (POPMAIBHBIM TPEOOBAHUSM U TIOCIEICTBUSIMU OT HECOOTBETCTBUS
dbopmanbHBIM TpeboBanusIM ¢ HamepeHrueM ooManyTh (Ctatbst 10(1)). B maTenTHOM cucteme,
B KOTOPOW 3asBUTEINb 00s13aH PACKPHITh BECh YPOBEHb TEXHUKH, PEICBAHTHBIN MATEHTY, 9TO
MO’KET UMETh 3HAUUTEIbHbIE TIOCIIEICTBUS, €CJIM U3BECTHBII PElIeBAaHTHBIN YPOBEHb TEXHUKHU
HaMepeHHO CcKpHIT. [TocnencTBust OyayT MeHee cephe3HBIMH, €CITH HECOOTBETCTBHE OyIeT
HenpeIHaMEPEHHBIM WU 100pOCOBECTHBIM, U 3aBUTENb MPEAIPUMET HEOOXOAUMbIE
JEHCTBUS ISl €T0 HCTIpaBiIeHHs. B HEKOTOPBIX CIy4asiX HECOOTBETCTBUE TPEOOBAHUIO
PaCKpBITUS WK IPYroMYy TpeOOBaHUIO MPEIOCTaBICHUS HH()OPMALIUK MOKET IPUBECTHU K
OTIpe/IeIEHHBIM CaHKIMSIM (BKIIFOUYAsi yTOJIOBHBIC), €CITH OHO PAaBHOCHIIBHO MPEAHAMEPEHHOM
MOMBITKE BBOJA B 3a0TyKJIeHHE — TUITAa OOMaHa BEJOMCTBA, OOMaHHOT'O MMPUOOPETECHUS UITH
(baNbIIMBEIX 3aMKCcel WK 3asBICHUN B OPHUIIMATBFHBIX JOKYMEHTAX; B IIPAaBe CIIPABEIIUBOCTH
3TO MOXKET MIPUBECTH K OTPULIAHUIO ITpaBa Ha OCYIIECTBIIEHUE MPaB, BHITEKAIONINX U3 MTaTEHTa
(cM. obcyxaeHue Bolle, ¢ myHkTa 124). B orBerax Ha BompocHuk 13, 06001eHHBIX B
nyHkTe 70, IpuBeAeHbl HEKOTOPBIE MPUMEPHI TAKUX CAHKLMKI. Eciin HECOOTBETCTBHE
(dopManbHBIM TPEOOBAHHUSM WIIM TPEOOBAHUSM I10 CYIIECTBY BBI3BAHO OIIMOKOW MIIH
ynyieHueM 0e3 HamepeHus GaabcuUKaIuy Wik BBOAA B 3a0TyKACHUE, TTOCIEICTBUS
00OBIYHO MEHEE CYpOBBIC U OOJIBIIIE BOZMOKHOCTEH JIJIsl HCTIPABJICHHSI.

Konghnuxmmuuie obs3amenvcmea

139. OO6s13aTeNbCTBO PACKPHITUS TOYHOTO HCTOYHHKA TEHETUYECKOTO PECYPCa MOXKET
IPUBECTH K KOH(QIMUKTY C APYTUMH 0043aTeIbCTBAMU, BHITEKAIOIMMU U3 3asBKU HA NIATEHT, U
MOYET BO3HUKHYTh HEOOXOIUMOCTh OLIEHKH 3TOTO IPY MPUMEHEHNUHU TPEOOBaHUS PACKPBITHUSI.
Hanpumep, B 01HOM U3 peKUMOB JOCTYIA U PACIIPEIEIICHUS IPUOBUIN COAECPIKUTCS
CJIEAYIOLIEE YCIOBHE:

“JInno, Noay4MBILIEE Pa3peLIEHUE, COTJIACHO COXPAHSTh B CEKPETE MECTO
PacIoyIoKEHHUs UyBCTBUTENBHBIX TAPKOBBIX pecypcoB. UyBCTBUTENbHbIE TAPKOBbIE
pecypchl BKIIIOUAIOT BU/JIbI, HAXOAIIMECS IO/ YTPO30M, IOBEPraroIUeCs ONTACHOCTH U
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penKue, apXxeoJOrnuecKie yUacTKH, TIelephl, HCKOMAaeMble, MUHEPAIIbl, KOMMEPUYECKH
IIeHHbIE PECYPCHI U CBATHIE 00ps10BbIe MecTa” '+

B Takom ciydae TpeGoBaHNE pacKpBITHS, OCHOBAaHHOE Ha TPEOOBAHUM BO3ZMOKHOCTH
OCYILIECTBIICHUS U BOCTIPOU3BEICHHS N300pETeHUs, OyeT COOIMIOEHO MO MPE3YMIILIHH
Oyarogaps J€MOHUPOBAHUIO OMOJIOTMYECKOT0 MaTepHralia B IpU3HAHHOM OpraHe
JICTIOHUPOBAHUS, TAK KaK 3TUM 00€CIeUnBaeTCs JOCTATOYHOE PACKPBITHE TIPU COXPAHEHUHU
KOH(UICHIIMATEHOCTA UCTOYHUKA TPOUCXOXKAeHU. B ciydasx, korjga TpeboBanue
PacCKpBITUSI UCTOYHUKA IPOUCXO0XKICHUS PECYPCOB SABISETCSI MEXaHU3MOM KOHTPOJIS
MIPO3PAYHOCTHU WJIM COOTBETCTBHUSI, 00513aTEILCTBO, HAKIIAIbIBAEMOE Ha 3asIBUTEINS, JODKHO
OBITh MEHEe CIEIM(PUUHBIM, €CITH 3aIBUTENb CBA3aH 00513aTEIILCTBOM CKPHIBAThH
nH(pOpMaLIKIO, KACAIOLIYIOCS JOCTYIIA, BKIIIOYasi CUTYaI|I0, KOTJ]a 3TO COKPBITHE
UH(POPMALIUU CaMO SBISIECTCS YCIOBUEM MPEABAPUTENHHO MOTYYSHHOTO COTIIACUS U
COTJIACOBAHHBIX YCJIOBH 1OCTYyMA.

140. Ananoru4Hblid KOHQIHUKT 0053aTEIHCTB MOKET KOCHYTHCS 3asBUTEIISI, KOTOPHIN 3HAET O
CBHH_IGHHOM/CGKPGTHOM TPAAUIIMOHHOM 3HAHUH, HO CBA3aH O6H3&TGHBCTBOM HC PACKPBIBATH
ero. Hanpumep, 3T0 MoKeT ObITh MPEIMETOM COTJIAIEHHUS O HEPACKPBITHH UITH MOXKET
NOJIeKaTh OOBIYHBIM IPABOBBIM orpaHnueHusM. CaMm npouecc odpopmienust T3 B pamkax
3aBKH HA MIATEHT MOKET NPOTHBOPEUMTH HACTOATENLHBIM MOKENaHUsAM Biajenbles T3.144
3TO MOKET BO3HUKHYTb, HAIIPUMEP, KOTJIa U300peTeHHEe CO3/IaHO ITyTEM HOBOBBECHHI B
KOHTEKCTE TPAAUIIMOHHBIX TEXHOJIOTUYECKUX 3HAHUN WM MPH UCCIET0BAaHUAX B
napTHepcTBe ¢ Biaaaensuamu T3. CyliecTByroliee NaTeHTHOE 3aKOHOAATENbCTBO MOKET
MPEIOCTaBUTh PEIICHHUS, pa3peiatolinue JUIEeMMY MEXKIy 003aTelIbCTBOM ClIeaTh
HU3BECTHBIN YPOBCHb TCXHUKHU JOCTYIIHLIM IIATCHTHOMY BEAOMCTBY U 06$I3aT€.HBCTBOM
3alIUTUTHh HEpacKpbIThie T3 OT HECAHKIIMOHUPOBAHHOTO PACKPBITHUS; HAIIPUMED, BO3MOXKHO,
OyZeT yMECTHBIM YUUTBIBATh, ObLI0 11 T3 yXKe 3a10KyMEHTHPOBAHO U CAETIAHO OOIECTBEHHO
JOCTYITHBIM.

143 B coorsercTBUHM ¢ “O6IIME yCIOBHS JUIs Pa3pelleHUs HAYYHbIX HCCIEI0BaHUiA U coopa”,

Munuctepctso BHyTpeHHUX Aen CIIA, Cnyx6a HallMOHATIBHBIX TTAPKOB, JOKYMEHT
WIPO/GRTKF/IC/4/13.
144 Cwm. goxyment WIPO/GRTKF/IC/5/5.
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V.4 Iocreocmeus necoomeemcmeus

141. B Oonee paHHHUX TUCKYCCUSAX OBLT IMOJHAT BaXKHBIA BOIIPOC O TOM, JIOJKHO JTH
PAaCKpBITHE PEJIEBAHTHBIX TEHETUUECKUX pecypcoB U T3 (M OTHOCSIIECHCS K HUM
uH(pOpMaIIKK, TAKOH, KaK MPEeIBAPUTEIILHO MOTYYEHHOE coriacue) ObITh MPOCTO
noompsieMbiM (kak B pemiennn COP V1/24), nomkHo 11 0OHO OBITH (hOpMaTBHOCTHIO O€3
NOCJEIYIONUX CAaHKIMH, (POPMaATBHOCTBIO CO 3HAUUTENIHBIMU CAHKIUAMU (T.€. TpeOoBaHUE
JIOJI’KHO OBITH BBITMOJIHEHO /10 BbIJAUU MAaTEHTA) WK OHO JOJIKHO OBITH OCHOBOM IS
JeMCTBUTENIFHOCTH MAaTEHTA (BKJII0OYAsi BO3MOKHOE aHHYJIHUPOBAHUE).

142. B cnyyae cymecTBYIOIIMX HecHenu()UIeckux 00s13aTeIbCTB PACKPHITUS
HECOOTBETCTBHE ITUM TPEOOBAHUSAM MOXKET MPUBECTH K 3HAYUTEIbHBIM CAaHKIUSAM, HAUNHas
co mTpadoB 3a JIOKHBIE, BBOJAIINE B 3201y /I€HUE UM OOMaHHBIE 3asBJICHUS U BIJIOTH J10
OTKa3a B BblJ1aye, IPU3HAHUS HEJEHCTBUTENbHBIM WU N1EPEYCTYIIKH MPaB.

143. Crneundudeckne MeXaHU3Mbl PACKPBITHSI (HETIOCPEACTBEHHO KACAIOIIHECS
TEHETUYECKUX pecypcoB win T3), mpuBeIeHHbIE B OTBETaX Ha BONpOCHUK, SABISIOTCA WU
HENOCPEJICTBEHHBIM MPUMEHEHUEM WU PACHIMPEHUEM CYIIECTBYIOIIUX 0053aTENbCTB
PACKPBITHUA (C CYHICCTBYOINMU CaHKI_[I/IHMI/I) HJIM HC TOAJICIKAT HCIMOCPCACTBCHHBIM
CaHKLHUAM, HE SIBISISICh FOPUIUUYECKH 0053aTeIbHBIMHU.

144. Ipyrve HOPMBI MOTYT UATH AAJbIIE U TPUMEHSITHCA K TPABOBBIM YCIOBUSIM JOCTYMA K
reHeTudeckuM pecypcam u T3 (Hanpumep, ObLUTH T COOTIOACHBI TPEOOBAHUS
MpeBaApUTENHHO MOJTYYEHHOT'O COTJIaCHs B MOMEHT JIOCTYIa U MPEeI0CTaBICHNE
COOTBETCTBYIOILMX J10Ka3aTEIbCTB). DTO, B CBOIO OUEPE/b, IPUBEAET K JONOJIHUTEIbHBIM
BOIpOcam, TPeOYIOIINM PaCCMOTPEHHSI, B YACTHOCTH, O KOHTPOJIE U OCYILIECTBICHUH
COOTBETCTBUS JIOTOBOPAM, pPa3peIICHHsIM, JIULEH3UAM U JPYTUM IIPABOBBIM WU
PEryIHUPYIOMIUM CUCTEMAM MOCPEICTBOM MATEHTHBIX CUCTEM, OCOOCHHO €CIIH ATO KacaeTcs
COOTBETCTBUS B OJIHOI IOPUCIMKIIMYU U MATEHTHBIX NPaB B JPYTrOi IOPUCIUKLINH.

145. DT HOPMBI MOT'YT BBIUTH 3a MpeaeIibl TPeOOBaHUI PAaCKPBITHS KaK TAaKOBBIX (M, TAKUM
00pasomM, 3a Mmpeenpl HACTOSIIETO UCCIEIOBAHUSI) B TOM, YTO OHH TPEOYIOT OOJIBIIIE, YeM
IPO3pavyHOCTh U MPEOCTaBlIeHNE HH(OPMAIIMKA B COOTBETCTBHHU C ONPECICHHBIM
CTaHJapTOM: B HEKOTOPBIX MOTEHIIUAIBHBIX CLIEHAPUSIX 3TH HOPMbI MOT'YT OBITh
PaBHOCHIIbHBI CYIIIECTBEHHBIM CTaHJapTaM B OTHOILIECHUH JESITEILHOCTH, KOTOpasi PUBEa K
3aMmaTeHTOBAaHHOMY M300PETEHHIO, TAKUM 00pa30M, U4TO MOBEICHHUE C HECOOTIOCHUEM
(HampuMep, HEeTIoIy4eHHe MPEIBAPUTEIBHOTO COTIacusl) MPUBEIET K OTKA3y B Bblaye
NaTeHTa WM MPU3HAHUIO ATEHTa HEJEHCTBUTENbHBIM. JIpyTMHU CII0BaMH, 3TO BBIXOJUT 32
npezens (GopMaIbHOTO TPeOOBAaHUS PACKPHITH KOHKPETHYIO HH(OPMAIHIO U CTAHOBUTCS
MPEIMETOM OIICHKH TOT0, COOTBETCTBYET JIU MIPeIOCTaBlIeHHas: HH(GOpMaIUs ONpeaeIeHHbIM
cneun(uyeckuM CTaHgapTam. ITO MOKA3bIBAET HEONPEAETICHHOCTh OTHOILICHHH MEX Ty
“hopmanbHBIMKI TPEOOBAHUSIMU U CYIIECTBEHHBIMH OCHOBAHUSIMU JIJIS TTOJTYICHUS UITH
HOJIepP)KaHUs TTaTeHTA.

146. Hampumep, eciiu B34Th ClIEHApU, B KOTOPOM OT 3asiBUTENS TpeOyeTcs IpeICTaBUTh
WIN JAEKJIApaLUIo O NOJYYEHNUH MPEABAPUTEIBHOIO COTTIaCHs, MIIN MPSAMOE J0Ka3aTeIbCTBO
IIPEIBAPUTENBHO MOIYYEHHOI'O COITIACHS, ITO MOYKET pacCMaTPUBATHCS BO BPEMsI BEICHHUS
JIeJ1 TI0 3asiBKE B IIATEHTHBIX BEJJOMCTBAX Kak (hopMalibHOE TpeOOBAaHHUE (B TOM CMBICIIE, UTO
3asBUTEINb JJOJDKEH COOMIOCTH 3TO TpeOOBaHME KaK MPEIBAPUTEIBHOE YCIOBHUE TOTYUCHUS
NaTEeHTa) WIK KaK CyLIECTBEHHOE 0053aTesIbCTBO ( B TOM, YTO MAaTEHTHBIM SKCIEPT MOXKET
IIPOBEPUTH, SABJIAIOTCS JIU MPUTA3aHUS WIKM JOKA3aTENbCTBA MIPEABAPUTEIBHO MOIYYEHHOIO
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corjiacusda I[eﬁCTBHTeHBHBIMH, IpU OTCYTCTBUH JOKA3aTCIILCTB B IIOJIB3Y MIPOTUBHOI'O, UJIU B
COOTBETCTBUH € 0OJIee CTPOTUM CTaHIaPTOM — HaIIPUMED, SBJSICTCS JIM TPEABAPUTEIHLHO
MOJTy4EHHOE COTJIacke, KOTOPOe OBLIO PACKPBITO 3asIBUTENIEM, ICHCTBUTEIHHO JOCTATOYHBIM
COTJIaCHEM ISl TIOJJaul KOHKPETHOH 3asBKM Ha MATEHT Ha KOHKPETHOE TIPOU3BOTHOC
M300peTeHne B OTACIBHON IOpUCAUKIIUU?). B paMKkax 3TOro ciieHapus HaTu4ue Uiu
OTCYTCTBHE ITPOBEPKH B MPOIIECCE PACCMOTPEHHUS 3asBKH HE 03HAYAET, YTO BBIJAHHBIIN MMaTCHT
HE MOXKECT 6I>ITB OCIIOPCH U MMPpU3HAH HeﬂeﬁCTBHTGHBHBIM. DTO BO3MOKHO JaxKe €CJIn caM
MIATEHT SIBJISICTCS IEHCTBUTENBHBIM C TOUYKH 3PEHHsI OCHOBAHHH IO CyIeCTBY (HOBH3HA,
M300peTaTeNIbCKU YPOBEHB U TOJIE3HOCTh, TaK e, KaK M BO3MOXXHOCTh TAaTCHTOBAHUS
00BeKTa).

147. HeBbimomaHeHue TpeOOBaHMI K JOKYMEHTaM BO BPEMs paCCMOTPEHUS 3asIBKH B
YCTaHOBJICHHBIN CPOK MOKET MIPUBECTH K PEIICHUIO 00 OT3bIBE 3asBKH HAIIPUMED, B
coOoTBeTCTBUU ¢ 0TBeTOM Kutas Ha BonpocHuk, eciu 3asBKa Obliia oJlaHa B IPYroe
rocynapcTBo ['ocynapcTBEHHOE BEJOMCTBO 0 MHTEIUIEKTYyallbHOM coOcTBeHHOCTH (SIPO)
“MOKET MPOCUTDH 3asIBUTEIIS MIPEICTABUTH B TEUEHHUE YCTAHOBJIEHHOTO CPOKA JOKYMEHTHI,
Kacaroluecs J1ito00To MorcKa, MPOBEICHHOTO JUIS [eIeH SKCIIEPTU3BI TOU 3asiBKU, WIIN
KaCaroIIrecs: pe3yJIbTaToB JI000H IKCIIEPTH3bI, IPOBEICHHON B 3TOM rocynapctse. Ecim mo
HCTCUYCHUHU YCTAaHOBIICHHOTO CPOKa yKa3aHHBIC JOKYMEHTHI HE TIPEICTaBICHBI 03
YBa)XXUTEIHbHOM MPUYUHBIL, 3asiBKa OYJeT CUUTAThCSl OTO3BAaHHOW. P51 Be1OMCTB, BBIIAIOIINX
MATCHTHI, IMEIOT aHAJIOTHYHBIE TPEOOBaHUsI, KaCAIOUIUeCs MPEACTABICHUSI OTYETOB O MOUCKE.
[IpencraBienue WK HEMpeACTaBICHHE OTYETa O MTOMCKE HE BIUSET Ha TO, SABIISAETCS
M300peTeHNe MaTeHTOCTIOCOOHBIM MUJIH HET (XOTS MOXKET MOMOYb POBEACHHUIO IKCTIEPTU3HI
o cymiecTBy). CienoBareabHO, TO, YTO MOXKET ObITh OXapaKTePU30BaHO KaK (hOpMaIbHOE
TpeOoBaHUE WK TPeOOBAHKE K IOKYyMEHTaM, TEM HE MEHEe, MOKET UMETh 3HAYUTEIbHBIC
MOCIIEACTBHSL.

148. B oOmieM ciydae Bce BO3MOKHBIE TTOCIICICTBUSI HEBBIMIOJTHEHUS TPEOOBAHUS PACKPBITHS
CJIEyeT OTAEIATH OT IPABOBBIX BOIPOCOB, KOTOPBIE CHEUAIIBLHO IIPOBEPSIFOTCS BO BPEMS
NaTEeHTHOM 3KcnepTu3bl. Kak ObIJ10 0TMEUEHO, TATEeHTHASI SKCIIEPTH3a OOBIYHO HE
¢dokycupyercs Ha PyHIaMEHTAIHLHOM BOIIPOCE O TOM, UMEET JIM IIPABO 3asIBUTEIb I101aBATh
3asBKYy Ha MaTEHT (HapuUMep, MOKET ObITh TpeOoBaHME MPEACTAaBUTD aKT NEpeIau Mpasa,
MOKa3bIBAIOLIHIA, UTO MPABO MEPELUIO OT U300peTaTess K 3asiBUTEII0, HO SKCIEPT OOBIYHO HE
u3y4daer (aKThbl, CBSI3aHHBIE C IEUCTBUTEIBHOCTRIO TEpeauy MpaBa Uiy TOYHbIE
(axTHuecKkue 00CTOATENHCTBA U300PETEHUS, BKIIA KaXKIOT0 B OT/AEIBHOCTH), HO 3TO HE
03HAYAET, YTO 3TU BOMPOCH HE paCCMAaTPUBAIOTCA B CIy4yae OClapuBaHUsl (HapuUMep, €CiIu
TPEThE JUL0 IPETEHYET HA Y4acTHE BO BJIAJIEHUU UM B aBTOPCTBE). B HEKOTOPBIX citydasx
IIPOBEpKa BOMPOCOB IpaBa COOCTBEHHOCTH HE BXOJAUT B 00A3aHHOCTH MATEHTHOTO
BeoMmcTBa. [*¢ Hanpumep, B oTBeTe OUHISAHINM HA BOIPOCHUK YKA3aHO:

“CrIopbl B OTHOIIIEHUH ITpaBa COOCTBEHHOCTH Ha U300pETeHHE pa3peIaoTcs B
CyJax...eCl1 JIMLO 3asBisieT B [laTeHTHOE BEJOMCTBO, UTO OHO MMEET IpaBa Ha

146 Pacmmpennas Komuccus 1o aneuisiusM oIucana CHTyaluio, kacaromyrocs EIIB ciaemyomum

o0pa3om: “B coorBercTBum ¢ EBponeiickoii narentHoii cuctemoii EIIB He umeer nomHOMOunii
paspemaTs Crop 0 TOM, UMEIT WIIA HET KOHKPETHBIH 3asBUTEINb IPaBO IMOAABATh 3aiBKY U
moJTy4ath EBponeiickuii maTeHT B OTHOIICHUH 00BEKTa 3asiBKH... “IIpoTokon
MpU3HAHUA ... BIAOIUMIcs cocTaBHOM YyacThio EIIK...mpegocrasnser cynam
JloroBapuBaroniuxcs rocyJapcTB IOPUCIUKIUIO IPUHUMATD PELLICHU 110 MPETEH3UAM Ha IIPaBO
Ha nony4yenue EBponeiickoro natenra...”, pemenue G 3/92 (3asBka Jlausdiica), 13 urons 1994.



WO/GA/30/7 Add.1
Annex, page 67

U300peTeHne U ecliu 00CTOSTENLCTBA HESICHBI, [IaTeHTHOE BEJOMCTBO MOXKET
IPEJIOKUTh TAKOMY JIMILy BO30YAMTH J€JI0 B CyZI€ B TEUCHHE YCTAaHOBICHHOIO CPOKa.
Ecnu neno o mpaBe Ha n300peTeHUe HAXOAUTCS B CYIOIPOU3BOJCTBE PACCMOTPEHHE
3asBKM Ha MMATEHT MOKET OBbITh PUOCTAHOBJIEHO JI0 IPUHATHUSA CYI0M OKOHUYATEIbHOIO
peuieHus’”.

CoOTBeTCTBEHHO, HE BCE JIeTANIN TpeOyeMoi HH(popMaIun 00s3aTeIbHO MPOBEPSIOTCS U
OLICHUBAIOTCS BO BPEMsI IIATCHTHOMN SKCIEPTH3HI JaKE B TEX MATEHTHBIX CHCTEMaX, B KOTOPBIX
CYIIECTBYET 00s13aTeNIbHAs SKCIIEPTH3a 3aBOK IO CYIIECTBY. TOJIBKO B TOM Cllydae, Korjaa
HaTEeHT CTAHOBUTCSI 00BEKTOM CyAEOHOTO IpoIlecca, TIATENbHO PACCMAaTPUBAIOTCS TaKHe
¢yHaaMeHTalIbHBIE BOIIPOCHI, KaK aBTOPCTBO HAa M300pEeTEHUE U TIPABO M0/1aBATh 3asIBKY.
CrnenoBaTenbHO, JaXe €CIIM HECOOTBETCTBUE TPEOOBAHUSAM PACKPBITHS HE HMEET
HEMEJUICHHBIX TTOCIICACTBUI BO BPeMs AKCIIEPTH3bI, OHU MOT'YT BO3HUKHYTH B JII000I MOMEHT
OCYIIECTBIICHHS BBITEKAIOIINX U3 HETO MPAaB; U 3TO SBJISETCS MOIIHBIM CTUMYIIOM JJIS
BBITOJIHEHUS TAKUX TPeOOBAHUH.

149. CymiecTBYIOT pa3IMuHbIE BO3MOXKHBIE TIOCTIEICTBHUS HECOOTIOICHUS TPeOOBaHUN
packpsiTus uHpopmanuu. Croa BXOIAT:

- Cy)K€HHE WIM IPU3HAHUE HEJEHCTBUTEIbHBIMU MIATEHTHBIX IPUTA3aHUM, KOTOpPbIE
JOJDKHBI OBITH OCHOBAHBI HA HEPACKPBITOW HH(POPMALINY;

- CaHKUUHM (BKJIIOYas aAIMUHUCTPATUBHBIE U YTOJOBHbIE CAaHKIMH) 3a IIPEOCTABICHHUE
JI0XHON MH(pOpMAIUK O MyOIMYHBIX JOKYMEHTaX B YACTHOCTH, €CJIM HH(pOpMaLus
CKpBITAa C HAMEPEHUEM OOMaHYTh;

- OTKa3 IPUHSATH 3asBKY HAa OCHOBAHUSAX HE BHITIOJIHEHUS (POPMaTIbHBIX TPeOOBaHUI
WK TpeOOBaHUM K TOKYMEHTaM B YCTAHOBJIEHHBIN CPOK;

- mocleayrolee Mpu3HaHUe NaTeHTa HeJCHCTBUTEILHBIM MIIM TIEpEyCTYIKa IIpaBa Ha
MATEHT I10CJIE €T0 BbIIA4M B CIIy4ae CEPbE3HbIX HEAOCTATKOB (HAIIPUMED, C
HaMepeHHeM OOMaHyTh HE YKa3aHO MUMsl COaBTOPA M300peTeHus);

- €CJIM IPUMEHSIOTCS TaKue JOKTPUHBI, KaK NMPHOOpETeHne OOMAaHHBIM ITyTEM,
“o0MaH BeIOMCTBA” WJIM YMBIIIUIEHHOE BBEJCHUE B 301y /I€HUE, BO3MOKHBINA OTKA3
B BblJ]au€ MaTE€HTa WM IPU3HAHUE MATEHTA HEAEHCTBUTEIbHBIM, WIIN
HEBO3MOXXHOCTh OCYIIECTBIIATh NATCHTHBIC ITpaBa.

150. Kakoe nMEHHO M3 MOCIIEACTBUI MPUMEHSETCS B OTHOIIEHUHU TPeOOBaHUS PACKPBITHS,
MOJKET 3aBHUCETh OT IIPABOBOM OCHOBHI TpeOoBaHUsA. OYEBUIHO, UTO €CIIM MTPABOBOM OCHOBOM
TpeOOBaHUS PACKPBITHS SBISETCS 0053aTEIBCTBO MPEJOCTABICHUS IOCTATOYHOTO PACKPBITHS,
HECOOJII0IEHHE TIOJBEPTHET PUCKY IIPUTA3AHUS, ONUPAIOLINEcs Ha 3TO packpbiTue. Eciu
PacKpbITHE OTHOCUTCS K IpaBy M10AaBaTh 3asBKY WM IIpaBy Ha aBTOPCTBO, ITOCIEACTBUS
MOTYT KOCHYTBCS ITIOJIHOM WJIM YACTUYHOW I€peady IIpaB WX IPU3HAHMS UX
He/eHCTBUTEIbHBIMU. W eciii mpaBoBOil OCHOBOM PacKpBITUS SBIISAETCS 00sI3aHHOCTH OBITh
YHCTOCEPACYHBIM U JOOPOCOBECTHOCTD (B YACTHOCTH, O0SI3aHHOCTh PACKPBITh U3BECTHBIN
YPOBEHb TEXHUKH, CYIIECTBEHHBIN I TATEHTHBIX IPUTSA3aHUIN) TOCIEICTBUSA MOTYT
3aKJIFOYaThCS B OTKJIOHCHUHM 3asIBKH WUJIM NIPU3HAHUU HENECHCTBUTEIBHBIM BBIITAHHOTO
nateHTa. Beenenue B 3a0yKaeHNE HIIH HCKaKeHHE (DaKTOB, BKIIIOYAsi BBEJICHHE B
3a0J1y’KJIeHNE TATEHTHOTO BEIOMCTBA, MOXKET ObITh OCHOBAaHMEM JIJIsl AHHYJIUPOBAHUS
naTeHTa. Tem He MeHee, B IIOCJIEIHEM Cllydae OCIEACTBHS MOT'YT HE KacaTbCsl
HEINOCPEACTBEHHO JIECHCTBUTENBHOCTH MMATEHTAa, HO MOTYT CIIYXKHUTh 3aIlUTON B Clly4dae
HapyIIECHHUs, Jeas NaTEHTHOE MPaBO HEOCYIIECTBUMBIM, HE IIPHU3HABAs caM MAaTEHT
HelecTBUTENbHBIM. Kak oTMedeHo B myHKTe 138, HaMepeHus 3asBUTEIS TPU
HECOOIIOZICHUN MOT'YT OKa3aThCs PEIAONINM (PaKTOPOM.
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151. TlocnencTBus HecoOMOACHUS TPEOOBAHUI PACKPBITHS MOTYT TaK)K€ MEHATHCS B
3aBHCUMOCTH OT CTaJMHM Ipoliecca mareHToBaHus. B o0miem ciydae ¢popmanbHbie
TpeOOBaHUS AJIsl yCTAaHOBJICHUS JaThl I0JIa4M 3HAUYUTEIBHO MEHbIIIE TPeOOBaHU, KOTOpHIE
JIOJI’KHBI OBITH BBIITOTHEHBI JIJIS BBIA4X NTaTeHTa. Hampumep, HUKaKo# maTeHT He OyneT
BBIZIaH TIPU OTCYTCTBUH (OPMYIIBI H300pPETEHUS, U OIICHKA (DOPMYJIIBI H300PETEHUS SIBIISICTCS
pelaroniel npu ornpeaesieHul 00beMa MaTeHTHBIX MPaB U JeHCTBUTENILHOCTH MTaTEHTa; HO B
COOTBETCTBUU co cTannapramu PLT nis yctaHOBIIEHHS JaThl OJa4l HET HEOOXOAUMOCTH
IpeACTaBiIATh hopMyny nzobperenus. JIpyrue popmMaabHOCTH, TaKue, KaK MPEICTaBICHHUE
MPUOPUTETHBIX JOKYMEHTOB U MEPEBOJIOB, MOT'YT OBITh BBIITOJIHEHBI BO BPEMsI pACCMOTPEHUS
3a4BKH U HE JIOJDKHBI OBITH COOIIOIEHBI HEMEICHHO B MOMEHT IOAa4H.

152. CnenoatenbHO, YaCTO HECOOIIOJCHNE KOHKPETHBIX TPEOOBAHUIN PACKPHITHS HE
IPUBEJET K OJHOMY OTKJIOHEHUIO 3asBKU. 3asBUTEIIO JAHO pa3pelieHne UCIIPABUTh JTI000M
HEIOCTAaTOK MJIM BBIMOJHUTS JI000€e hopManibHOE TpeOOBaHHE B YyCTAHOBJICHHBIN CPOK:
Harpumep, NMpeICTaBIeHUE HEMOIHOI0 aipeca MOXKeET ObITh UCIIPABICHO. TeM He MEeHee, eCiu
pe3yabTaToOM U3MEHEHHH OyJeT BHECEHHE HOBOM BaKHON TEXHHUECKOW CYITHOCTH
N300peTEeHNs], HE PaCKPBITON paHee 3assBUTENIEM, 3TO NMIPUBEJET K MOCIEACTBUAM JUIS
naTeHTHBIX MpaB. Hanpumep, nata npuopureTa 1is 11000ro MyHKTa (POPMYIIbI, Jaxe
YaCTUYHO OCHOBAHHOI'O Ha TAaKOM MaTepualle, MOXKeT ObITh OTpaHUYEHA AATOU
IpeCTaBICHUs JAHHOTO HOBOTO MaTepuasa 1 3TO B CBOIO OYEpe/ib BIHSIET Ha
JeHCTBUTENIBHOCTD IYHKTa (POPMyYJIbl. AIbTEPHATUBHO, B KAU€CTBE IPUMEpPA, B OTBETE
OUHISHINY Ha BOIIPOCHUK YKA3aHO, YTO ‘‘3asiBKa Ha MATEHT HE MOKET ObITh N3MEHEHA TAKHM
00pa3oM, YTO OXpaHa MCIPALIMBAETCS HA IPEIMET, HEPACKPBITHIH B 3asBKE Ha J1aTy
nojauu...3asiBUTENb JOJDKEH MOAATh HOBYIO 3asBKY, B KOTOPO# OyIyT UCTIPaBJICHbI OIIMOKH .

153. Tlocne BbIjauu MaTeHTa OCHOBAHUS JJISi OCIIAPUBAHMS MTATEHTA TOJIBKO Ha (hOpMabHBIX
OCHOBAHUSAX OTPaHUYEHBI, U 3TO MOXKET OTPAaHUUYMBAThH MOCIEACTBUS OT TPeOOBAHUS
PacKpBITHA, KOTOPOE CYUTACTCS LEIUKOM (POPMAIbHBIM; OOBIYHO, BBIIAHHBIIN MATEHT MOYKET
OBITH OCIIOPEH Ha CYIIECTBEHHBIX OCHOBAHMSIX, KACAIOIIMXCS MATEHTOCIOCOOHOCTH
U300peTeHus UK MpaBa BaeTh UM UCIOIb30BaTh paBa Ha nateHT. Hanpumep, Crates 10
PLT oo3Hauaer, 4To MaTEHT, KOTOPBIN YK€ ObLI BBIJIaH, HE MOXKET OBITh MPU3HAH
HGHGﬁCTBHTGHBHBIM Ha OCHOBAHWHW HCYILIATHI IMOMIJIMHBI UJIK HCIPCACTABIICHUS pe(bepaTa,
€CJIM 3TO He ObUIO 3aMEUYEHO B IIPOIIECCE IKCIIEPTU3bI U PACCMOTPEHHUS 3asIBKU U HE SIBJIIETCS
PE3YJIbTATOM HAMCPCHUA 3aABUTCIIA O6MaHyTb.

154. Takum oOpa3om, MOCIEACTBUS HECOOTIOACHUS TPEOOBaHH PACKPBITUS MOTYT 3aBHCETh
OT TPaBOBOW OCHOBBI TPEOOBAHUS, CTA MM IPOLIECCa ITATEHTOBAHUS 1 JIIOOBIX IIaroB,
OPEANPUHATHIX JJIs1 UCTIPABICHHS HECOOIIOICHHSI, TAK)Ke KaK U OT pAaCCMOTPEHUS TaKUX
BOITPOCOB, KaK OBLIO JIM HECOOITIOICHNE HEPEAHAMEPEHHBIM HIIH SBUJIOCH PE3YJIbTaTOM
HaMepeHHus 0OMaHyTh, a TAK)Ke OCHOBaHa JIM (OpMyJIa Ha HEPACKPHITOM MaTepuale.

155. OauH U3 KIFOYEBBIX BOIIPOCOB 3aKIIOYACTCS B TOM, BIIUSET JIM HECOOIOICHIE
TpeOOBaHMS PACKPHITh HEOOXOIUMYIO HH(OPMAITHIO HA IEHCTBUTEILHOCT NTATEHTA U, B
YaCTHOCTH, Ha TATEHTOCIIOCOOHOCTh N300PETEHHS B TOM BHJIE, KaK OHO 3asIBJIICHO, MU OHO
KacaeTcs ipaBa 3asBUTEIIS TI0J]aBaTh 3asBKY Ha MATCHT W MpaBa BJiaJIe/blla MATCHTA Ha
BJIaACHUC UJIN OCYHICCTBJICHUC ITPAB. Ecmu BBLACIIUTH OCHOBHOC HAIIPABJICHUC, MOXKHO
YBHUJIETh TEHACHIIUIO CIEIATh TOCIEICTBHS HECOOIIOICHHSI COOTBETCTBYIOIIUMHE IIPHPOJIE
uH(pOpMalKHU, KOTOpasi He TPEe/ICTaBICHA - HallpuMep, HEeMpeCTaBIeHHE HH(POPMaLIUH,
UMEIOIIEH OTHOIICHUE K 00CTOSITEIhCTBAM BIIQJICHUS U MPaBy Ha MMO1avy 3asBKH, OyIeT B
MECPBYIO OUCPCAb BJIUATH HA CHOCO6HOCTB BJIAACTDb MAaTCHTOM U OCYIICCTBJIIATDH IIpaBa Ha
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MaTCHT, HCTIPCACTABJIICHUC I/IH(bOpMaI_[I/II/I, HMCIOHICﬁ OTHOUIICHHUEC K OLICHKC I[GﬁCTBHTCJIBHOCTH
MaTeHTa WM HEOOXOIMMOM JJIS TOTO, YTOOBI Ha HE OCHOBBIBAIACH (hOpMYyJia H300pETECHUSI, B
MEPBYIO OUCPCAb MPUBCACT K MOCICACTBUAM B OTHOLICHUU HGﬁCTBHTGHBHOCTI/I IIaT€HTa KaK
takoBoro. OJIHaKO Ha MPAKTHKE CYIMIECTBYIOT CYIIECTBEHHBIE OTKJIOHEHHSI OT ATOM 0O0IIeH
TCHACHIINUA.

V.5 Buinonauernue, nposepka u KOHmMpoab mMpeoosanus

156. B 3aBHCUMOCTH OT IPUPOIBI 00S3aTEIBCTB, HAKIIAIBIBAEMbIX Ha 3asBUTEIS, U OT
MOCJIEICTBHI HECOOIOICHUS TI0OBIX TpeOOBaHM PACKPBITUS, TPEOOBAHNE MOXKET TMOBJIECYb
3a c000i pa3pabOTKy MEXaHMU3MOB OTCJIC)KUBAHUS M TIPOBEPKH, KOTOPBIE MOBJIEKYT 32 COOOM
BOIIPOCHI COBMECTUMOCTH C CYHIECTBYIOIINUM 3aKOHOATEIbCTBOM, TPUHIIUTIAMU U
nporenypoit. Hekoropsie moaxos! k pa3padoTke ocoObix TpeboBaHuit packpeitus ['P/T3
HAKJIAIBIBAIOT HOBBIC TIPOIEAYPHBIE M JOKYMEHTaJIbHBIC 00s3aTeLCTBA HA 3asBUTEIS -
TakMe, Kak 00513aTeNbCTBO MPECTABUTh B MATEHTHBIE BEJOMCTBA CBUJIETEIIHCTBO O
IPOMCXOXKACHUH, TOTOBOP O JOCTYIIE, CBUCTEIBCTBO MITH JIUIICH3HIO, WK IPYTOM TOKYMEHT,
MOJATBEPXKJIAIOLIUN YTBEPKICHHE O TOM, YTO OBLIO MOJIYYEHO MPEeABApUTEIHLHOE Coracue u
yto noctyn K ['P umu T3 6611 3akoHHBIM. [IpakTHueckoe AelCTBHE TaKOro TpeOOBaHUs
PacKpBITUS MOKET 3aBUCETh OT CYHIECTBOBaHUS U 3()(HEKTUBHOCTU OTIEIbHBIX
PETYIHPYIOMIHUX WA KOHTPOJIHUPYIOMUX MEXaHU3MOB, YaCTO B 3apyOEIKHBIX IOPUCIUKIIHSIX.
Bnustaue Takoro TpeboBaHus OyIeT OTIIMYATHCS, €CIIU ATO MPOCTOE 0053aTEIHLCTBO
MPO3PAYHOCTH - TPEOOBAHUE MPEACTABUTH KOMUU JIFOOBIX JOKYMEHTOB, CYMTAIOIIUXCS
PENEeBaHTHBIMHU, - OT TPeOOBaHUs COOTBETCTBOBAThH CTaHIapTaM IO CYIIECTBY, COOTBETCTBHE
KOTOPBIM Ha KaKOW-TO CTaJIMH JOJKHO OBITh TIPOBEPEHO.

157. B mocneaneM ciyyae He0OOXOMMO JalbHEHIIee pACCMOTPEHUE TOT0, KaK CIIEIyeT
CTPYKTYpUPOBATh U KOOPAMHUPOBATH B3aUMOOTHOIIEHUSI MEX]Ty TATEHTHOM CUCTEMOM B
OJTHOM FOPUCIUKIIUN ¥ 3aKOHOJATEILCTBOM, Kacarommmes goctyma k ['P/T3 u obummu
JIOTOBOPHBIM BOIIPOCAM B JIpYroil IopucAuKiuu. Hanpumep, naTeHTHOE BEAOMCTBO UITU CYJ]
MOXeET MOoTpeOoBaTh OLIEHUTH, ObUT JIM akT foctyna K I'P/T3 B apyroii ctpaHe 3aKOHHBIM U
chopMHpOBaJ JIU OH 3aKOHHYIO OCHOBY JIJIS 3aBKU Ha MMAaTEHT WU JJIS1 BBIITAHHOTO MaTEeHTa
(Bcerna npu yCJIOBHH, YTO YCTaHOBIIEHA HeoOxoaumast cBsi3b Mexay I'P/T3 u camum
n3zo0pereHneM). CMbICI 3aKOHHOCTH MOXKET OBITh BBIPaXeH, KaK MMEJIO JIM MECTO COTJIACHO
o011eMy MpaBy JOCTYIa WIK CHEUUATBHOMY JIOTOBOPY O AOCTYIE (MIPEAIOI0KHUTEIHHO
UHTEPIPETUPYEMBIM B COOTBETCTBUH C 3aKOHOJATEILCTBOM CTPaHbl IPOUCXOMKICHNUS)
COOTBETCTBHUE HUCCIIEIOBAHUH, KOTOPBIE MPUBEIN K H300PETEHHIO, aKTa M01a4H 3asIBKH Ha
MaTEHT W IIpaBa Ha MoJlavuy 3asABKH (MM YKa3aHUE 3asABUTENCH ) 0053aTebCTBaM,
HaKJIaJJbIBaEMBIM B 3TOM topucIuKIuu. Eciin Bompoc paccMaTpuBascs B Cyzie B CTpaHe
MIPOMCXOKICHUS (MJIM, BOBMOXHO, B TPEThEH CTpaHe, TAKOH, Kak CTpaHa, B KOTOPOH
IPOBOJIWINCH UCCIIEOBAHNUS), TO MOXKET MPUBECTH K HEOOXOAMMOCTH OINPEAEIIUTh, MOTYT
71 ObITh MIPU3HAHBI Cy1e0HBIE PELlIeHUsI HHOCTPAHHOT'O CyJia U, €CJIM MOTYT, TO Kak. B o0mem
cilyuae, IpH ONPEIeTICHNN 3aKOHHOCTH JOCTYIA U JIIOOBIX MOCIEACTBUN IS TIpaBa 3asiBUTEIIS
Ha M0/1avy 3asBKH Ha MATEHT MOXKET ObITh HEOOXOIUMBIM 00paTUTHCS K BOTIpOcaM ““BBIOOpa
3aKOHA’’: 3aKOH KaKOH IOPUCIUKINH TOJIKEH IPUMEHSThCS TIPU OIPEICIEHUH 3aKOHHOCTH
JOCTYyTa U COOTBETCTBUS JIFOOBIM peJIeBaHTHBIM JOTOBOPHBIM 0053aTeIbCTBAM. DTO OYEHb
CJIOJKHAs 00JIaCTh MpaBa, KacaeTcs JIM OHa HApYLICHHsI 3aKOHOB UJIM COOTBETCTBUS
JIOTOBOPHBIM 0053aTeNIbCTBaM: HEKOTOPBIE CTaHAAPTHBIE TIOIX0/Ibl HA3bIBAIOTCS [ex fori
(3axon mecma paccmompenus 0ena) (IOTOBOP HHTEPIPETUPYETCS COrTIACHO
3aKOHOJIaTEILCTBY IOPUCIUKIIMK, B KOTOPOU BO3OYXKACHO 1eN0), lex loci contractus (3akoH
Mecma 3aKkaueHus 002060pa) (AHTEPIIPETUPYETCS COTIIACHO 3aKOHOATEIbCTBY
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IOPUCIUKIINH, B KOTOPOI OBLT 3aKIII0OUEH OTOBOD), Ui lex loci solutionis (3akon mecma
ucnonnenus coenku) (AHTEPIPETUPYETCS COTIIACHO 3aKOHOAATEIbCTBY FOPHCANKIIIH, B
KOTOPOU OCYIIECTBIISICTCS IOTOBOP); APYrHe COOOpaKEHHsI BKIFOUAIOT HAMEPEHUS! CTOPOH
JIOTOBOpA U CYLIHOCTH NPaBHTEIHCTBCHHBIX HHTEPECOB.

158. CymecTByrommii MEXaHU3M KOHTPOJISI COOTBETCTBUSI U ITPO3PAYHOCTH, KOTOPBIM MOXKET
OBITH PEIEBAaHTHBIM B TAHHOM CITy4ae, - 3TO PETHCTPAIsI COOTBETCTBYIOINX HHTEPECOB,
Oyzab TO MPaBO COOCTBEHHOCTH, JIMIIEH3MOHHbBIE HHTEPECHI MM MHTEPEChl OE30MIaCHOCTH,
KXl U3 KOTOPBIX MOYKET BOSHUKATh KaK CIICACTBHE JOCTYIA U TIPaBHJI U COTJIALICHUH 110
pacrnipenenenuio npudsuield. Hampumep, eciiu cCTOpOHBI COTrallieH s Tak pelar, MoJI0KEeHUs
0 pacmpeiesIeHNH IPUObIIeH COTalIeHus O IOCTYIIE MOTYT OTOBApHUBAaTh, YTO TOT, KTO
o0ecreynBaeT JOCTYI, UMEET MPABO IMOJTHOCTHIO WIM YACTUYHO BIIA/IETh MTATEHTOM Ha
M300peTeHNs, CO3JTaHHBIE B PE3yNbTaTe J0CTYIA, UMEET MPaBO HA MATEHTHYIO JINIICH3HIO WIIH
UMEeT IPaBo Ha Mepeiavy MpaB Ha MATEHT B CIyyae HEBBIMOIHEHUS 00s13aTeIbCTB MO OIIaTe
VI HapyIICHUs YCIIOBHHI 10T0BOpa. 1Sl peTUCTpalliy TaKMX HHTEPECOB CYIIECTBYIOT
pa3IMyHble MEXaHU3MbI B HAITMOHAIBHBIX M PETMOHAIBHBIX TATEHTHBIX CUCTEMAX.
[TaTeHTHBIE BEIOMCTBA PEIAKO aKTHBHO KOHTPOJIMPYIOT TAKHE PETUCTPALIUH WIIH TIPOBEPSIOT
UX 3aKOHHOCTB. Perucrpanuu npaBa cOOCTBEHHOCTH, JIMIIEH3UOHHBIX UHTEPECOB WIIN
MHTEPECOB 0€30IMaCHOCTH OLIEHUBAIOTCS MO CYIIECTBY TOT/Ia, KOTJa 3apETHCTPUPOBAHHBIN
WIN YCTAaHOBJICHHBIA IPABOBOW CTATyC CTAHOBUTCS BaXKHBIM, HAIIpUMED, MPU CyAeOHOM
nporecce.

159. dpyroit MexaHU3M OTYETHOCTH O COOTBETCTBUH, NMPEJI0KeHHbIN KomuTery,
3aKJII0YAETCsl B TOM, YTOOBI COTJIAIICHHS O JOCTYIIE M paclpe/ieIeHuy NPpUObUTH B KauecTBE
yCIIOBUS AOCTYIIA MpelycCMaTpuBaIl OTUET O JI000i 3asiBKe HA MaTeHT, OCHOBAaHHOW Ha
HCCIICAOBAHUAX, BBITCKAOIINUX U3 JOCTYyIIa, U ‘ITO6BI CaMU COorjialliCHusa
UIECHTU(OUIIMPOBATUCH B JTFO00M 3asBKE HA ATEHT HA M300PETEHUS, SBIISIOIIHECS
PE3YNIbTaTOM STHUX MCCIIECIOBaHUI; KaK OTMEUYAETCs, PU 3TOM JIOTOBOPHOE TpeboBaHUE
UCIIOJIb3YETCS KaK OCHOBA I PACKPBITHS, KACAIOIIETOCs YCIOBUM JOCTYIA, B paMKaX 3asiBOK

Ha narenTsl. 'Y

160. TpeOGoBaHue MpeACTaBUTH TOKYMEHTAIBHOE J10KA3aTEILCTBO YCIOBUMN OCTYIIA MOKET
OBbITh 00JIETYEHO HAJTUYUEM SICHONW TapMOHU3UPOBAHHOIN CUCTEMBI PETUCTPALIUH WIH
noaTBepxeHus nocryna. Hanmpumep, bonackoe PykoBocTBO mpru3HaeT HEOOXOJMMOCTb
“nanpHeiero coopa nHGOPMAIMK ¥ aHAJIW3a” TO PSIAY BOIPOCOB, BKIIIOYAs “BO3ZMOXXHOCTh
MCIIOJIb30BAaHUSI CUCTEMBI MEXKIYHAPOIHO MPU3HAHHBIX CBUAETEIBCTB O IPOUCXOXKACHUN B
Ka4eCTBE JI0KA3aTeIbCTBA PEABAPUTEIBHO MTOJIyYEHHOT'O COTJIACUS U B3aUMHO
COIIACOBAHHBIX yciaoBHi~. CTaHIapTHBIE COTJIAIICHUS O iepeaade MaTepuana u
AQHAJIOTMYHBIE CKOOPAMHUPOBAHHBIC WM FAPMOHU3UPOBAHHBIC COTJIAIICHNUS,
YCTaHaBJIMBAIOLINE YCIOBHS JJOCTYIA, TAKXKE MOTYT 00ECIIEUUTh PETUCTPALIUIO HITH
IOATBEPKICHUE YCIOBUH JOCTYTIA.

VII. ITOJIOKEHUA JJOT'OBOPA O ITATEHTHOM IIPABE

161. B sTom pa3zaene paccMaTpuBarOTCs HEKOTOpBIE acieKThl JoroBopos BOUC ¢ yuetom
TOT0, YTO JAHHOE UCCIIEJOBAHUE HAIIPABICHO HA METOBI, COIIACYIOIIUECS ¢ ATUMU

147 TToxkyment WIPO/GRTKF/IC/4/13, npounTupoBaHHLIi B myHKTE 132.
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norosopami. [lorosopa, anmunuctpupyembie BOUC, He 3aknaabIBalOT HCUEPIBIBAIOIINX WIIN
BCCOOBEMITIOIUX CTAHIAPTOB JUIsl HALIMOHAJIBHBIX MMATEHTHBIX CUCTEM, HO ITPEJOCTaBIISIOT
PSA CTAaHZIAPTOB, KOTOPBIE MOTYT IMIPUMEHSATHCS JUIsI TPEOOBAHUHM PACKPBITHA, KaK C TOUKH
3peHHs MaTepHAIbHOTO IIPaBa, TaK U C TOUKU 3peHus popMainbHOCTEH. JIJIs TOIHOTHI B
JTAaHHOM pasielie IIPUBEIEHBI TaK)Ke COOTBETCTBYIOMME nosokeHus Cornamennus TPUIIC,
XO0Ts 0HO M He agMuHUCcTpupyeTcss BOUC u He MOXET aBTOPUTETHO MHTEPIPETUPOBATHCS
Cexperapuarom BOUC.

THapuoicckaa Konsenyus

162. Tlapmxckas KoHBeHIUS 3aKi1agbIBaeT HEKOTOPHIE 0a30BbIE MPUHIIMIIBI, TIPUMEHSIEMbIE
K HaIlMOHAJIbHBIM MaTEHTHBIM 3aKkoHoaaTenbcTBaM. Hanpumep, Ctaths 2 HanpaBieHa Ha
IPUMEHEHNE IPUHLINIIA HAIIMOHAIBHOIO PEKHMMA B TATEHTHOM 3aKOHO/1aTENbCTBE:

“B OTHOILIEHUU OXpPaHbl IPOMBIIIJICHHON COOCTBEHHOCTH IpakJaHe KaXK10i CTpaHbl
Coro3a nonp3yroTces BO Beex Ipyrux crpaHax Coro3a TEMM K€ IIPEUMYILECTBAMH,
KOTOpBIE MPEIOCTABIISIIOTCS B HACTOSIIEE BpeMs MU OyyT IPe0CTaBICHbI
BIIOCJIEJICTBMM COOTBETCTBYIOIIMMH 3aKOHAMU COOCTBEHHBIM IPAXKAaHaM, HE YIIEMIISASA
IIPYU 3TOM IIpaB, CIIELHAIbHO IIPENYCMOTPEHHBIX HacTosmed Konsenueil. Mcxons us
9TOrO, UX MpaBa OyqyT OXPaHATHCS TakK ke, KaK U MpaBa Ipaxk/laH JaHHON CTpaHbl, U
OHHU OYZIYT MOJIb30BATHCS TEMH XK€ 3aKOHHBIMU CPEICTBAMH 3aIUTHI OT BCSIKOTO
HOCATATENbCTBA HA UX NIPABA, €CIIU MPU TOM COOJIIOICHBI YCIOBUS U (POPMaAIBHOCTH,
MPEITMChIBAEMBIE COOCTBEHHBIM TpakiaHam”.

3T0 03HAUYAET, YTO TPEOOBAHUS PACKPBITHS HE MOTYT IPUMEHATHCS C KAKUMHU-JIH00
IIPEUMYLIECTBaMU JUIsl COOCTBEHHBIX I'PakJlaH, MOJAIOIINX 3asIBKY U MIMEIOIIUX NaTEHTHbIE
IIpaBa, 10 CPAaBHEHUIO C HHOCTPAHHBIMU I'PAKIaHAMU.

163. Crarba 4bis Ilapmwxckoiit KoHBeHIIMN peaycMaTpuBaeT HE3aBUCUMOCTb TATEHTOB,
MOJTYYCHHBIX Ha OJTHO M TO YK€ U300PETCHHE B pa3HBIX CTpaHax “‘0e3 KaKux-J1mbo
OTpaHMUYEHUN”’, YTO BKJIIOUAET HE3ABUCUMOCTD “ C TOUKH 3PEHMSI OCHOBAHUN ITPU3HAHUS UX
HEJICUCTBUTEIbHBIMU U TIPEKpaIlleHus AericTBUs npaB”. CTarhs 4fer yCTaHABIMBAET MPABO
u3o0peraresns “ObITh HA3BaHHBIM B KQUECTBE TAKOBOT'O B MATEHTE”’, MEXaHU3M PACKPBITHS,
KOTOPBII MOXKET MMETh OTHOLIEHHE K HACTOSIIEMY MCCIIEI0OBAHNIO, KaK OOCYXIEHO BbIIIE
(cm. myHKT 50).

164. Crarbsa 4 quater ycTaHaBIMBAET, YTO B BbIAAUE NMATEHTA HE MOXKET OBITh OTKAa3aHO U
NaTEHT HE MOKET OBITh MPU3HAH HEACHCTBUTENBHBIM “‘Ha OCHOBAHUU TOT'0, YTO MPOJIaxKa
IPOIYKTa, 3alIaTEHTOBAHHOTO MJIM M3TOTOBJIEHHOTO 3alIaTEHTOBAHHBIM CIIOCOOOM,
NOJBEPrHyTa HA OCHOBAHNUHU HALIMOHAJIBHOI'O 3aKOHO/IaTENIbCTBA OTPAaHUUYECHUAM WIIN
cokpaieHusm”. Harmpumep, He MOXKET CIIYXUTh OCHOBaHUEM JUIsl OTKa3a HaJIU4ne WIN
OTCYTCTBUE CAHKLIMOHUPOBAHUS UCIIOJIb30BaHUS KOHKPETHONU TEXHOJIOIMH. DTO BBIPAKaeT
Pa3HULY MEXAY pa3pelieHUEM MPOAaBaATh IPOLYKT U ONPEEIICHUEM AEHCTBUTEIBHOCTH
IaTEHTa, OTHOCSILEToCsl K MPOAYKTY, Pa3HUILY, KOTOPas MOXKET ObITh IPUHATA BO BHUMaHHE
B HEKOTOPBIX TPEOOBAHUAX PACKPBITHS, CO3/IAIOIINX HOBBIE CYIIECTBCHHBIC OCHOBAHUS JUIS
OLIEHKHU JEHCTBUTEIBLHOCTH MaTEHTA.

,ZZOZOGOP O NAMERMHOM npaese

165. JloroBop o marentHoM mpase (PLT) yctanaBnuBaet popmanabHbie U MPOIEAYPHBIC
CTaHAApThl B OTHOIICHWUN HAIITMOHAJIbHBIX (peI‘I/IOHa.HBHBIX) 3as4BOK Ha IIaTCHTHI, IIOJaHHBIX B
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HallMOHAJIbHBIE (PETMOHAIBHBIE) MTATEHTHBIE BEIOMCTBA, U B OTHOILLIEHUH MEKTyHAPOAHBIX
3asBOK B cooTBeTcTBUU ¢ PCT mocie ux nepexoaa Ha Tak HA3bIBAEMYIO ‘‘HAI[MOHATIBHYIO
¢a3y”. PLT “He ycTaHaBIMBAaET MOJHOCTHIO YHU(DUITUPOBAHHOM MPOLIEAYPHI IJIs1 BCEX
JoroBapuBarommxcs CTOpOH, a 00eCTICUHBAET /IS 3asBUTEIICH U BIAACIIBIICB TapaHTHUIO
TOT0, HATIPUMEP, YTO 3asiBKa, KOTOPAsi COOTBETCTBYET MAaKCUMyMY TpeOOBaHMIA COTJIACHO
JoroBopy u MHCTpyKITMK OyIeT COOTBETCTBOBAThH (hOPMaIbHBIM TPEOOBAHMSIM,
TIpUMeHseMbIM To60ii Jlorosapusatomeiics Ctoponoii”.'*8 Cratesa 2(2), o3arnasneHHas
“OTCyTCTBUE PETYIUPOBAHUS MaTEPUATBHBIX HOPM MAaTEHTHOTO MpaBa’, MPeyCMaTpPUBAET,
4yTO “HUYTO B HactosieM Jlorosope uinu MHCTpyKIMu HE TOJIKHO TOHUMATHCSA, KaKk
BO3MOKHOE orpannueHue npasa [Joropapusaroniericss CTOpOHBI IPEANUCHIBATH IO CBOEMY
YCMOTpEHHIO TpeOOBaHUS TPUMEHIUMOI'0 MaTePUAIBHOTO MpaBa B OTHOIIEHUH MTATEHTOB .

166. PLT, TeM HE MeHee, COEPKUT HEKOTOPBIE NOJIOKEHUS, KOTOPBIE MOTYT UMETh
OTHONICHHE K (POPMATbHBIM WJIM MPOLIETYPHBIM aclieKTaM TpeOOBaHHUM pacKPBITHUS.
Hanpumep, 370 OTHOCHTCS K yCTAaHOBJICHUIO JaThl mojaun 3asaBku. Craths 5(1),
O3aryiaBJIcHHAs “IJEMEHTHI 3asBKH, IPEIyCMaTPUBAET, YTO JaTa Moja4yu OyAeT MPUCBOCHA,
€CJIN 3asIBUTEIb MIPEJICTABUT B MATEHTHOE BEIOMCTBO: (1) SIBHOE WJIM MOJIpa3yMeBacMoe
yKa3aHue Ha TO, YTO T DJIEMEHTHI IIpeIHa3HAaYEHBI ObITh 3aABKOM; (11) yka3zaHus,
MIO3BOJIAIOIINE YCTAHOBUTH JINYHOCTD 3asBUTENS MM TIO3BOJISIONINE BEAOMCTBY CBSI3aThCS C
3asiBUTENEM; (1i1) 9acTh, KOTOpask BHENTHE BHITIISAIUT Kak onucanue”. Hanpumep, maTeHTHas
dbopMyna, SIBISIFOIIASICS OYSHb BAKHOM KaK JJIs JEMCTBUTEILHOCTH, TaK M JUISI FOPUIUIECKON
CHWJIBI MATEHTHBIX IIPaB, HE 005A3aTeIbHO JOJKHA OBITh MPECTaBIeHA JUIsl YCTAaHOBICHUS
JaThl IOJIa4r. AHAIOTHYHO, CBEJICHUS O JTMYHOCTH U300peTaTels, PACKPHITHE KOTOPHIX
MOJKET MOTPeOOBaThCS, HE 00S13aTENILHO IOJKHO OBITh MPEIOCTABICHO B MOMEHT TOJJauH. .

167. XoTs 3T0 B OCHOBHOM BOIPOC (OpMaTIbHBIX TPeOOBAaHUH MIPH T10/1a4€, OH MOXKET HMETh
0oJbIII0€ 3HAUYEHUE JUTSI HEKOTOPBIX TpeOboBaHMit packpeitus. Hampumep, B mporecce
o0cyxaeHust TpeOOBaHMIA PaCKPBITHS ObLIa TIPEIOKEeHa yCuieHHas opma, T.e. TpeOboBaHuUe,
KOTOPOE MOKET MOBJIEYb 3a c000il TO, UTO J1aTa MojJjaud He OyAeT yCTaHOBJIEHA J0 TeX 10D,
MOKa 3asiBKa He OyJeT MpecTaBlIeHa BMECTE C JOKa3aTeIbCTBOM COOTBETCTBHSI 3aKOHAM O
noctyne k I'P/T3: “3asBku 6e3 Takoit ToKyMeHTaluu [0pUIHATIBLHON TOKYMEHTALUU U3
ctpan, nmoareepxkaaronieit I'P u T3] Oynyt aemomamuuecku 6o3epawamscs 3asaeumento 0Jist
nO6MOPHOT NOOayU ¢ COOTBETCTBYIOIIEH TokyMeHTanueit”. '’ Dror moaxox npeanonaraer,
YTO 3asBKa He Oy/IeT IPUHUMATHCA U €il He OyJIeT MpucBanBaThCs AaTa Mojayu npu
OTCYTCTBHH MOAPOOHON NOKyMEHTAIMH, ToATBepkaatomiei, uto ['P/T3, umeromue
OTHONICHHE K 3asiBKE Ha MAaTEHT, ObUIM MOJIy4eHbl 3aKOHHBIM ITyTeM. Takoe TpeGoBaHue
Oyznet pacxoauTbes ¢ monokeHusmu PLT, ycranaBnuBarommMu CTaHIAPTHI IS
yCTaHOBJIEHUS aThl moaayu. [IpakTudyecku Takke TPYJHO MOHATH, KAK MOYKHO OIPEEIUTbD,
siByisieTCst v 3asBieHne o ['P/T3 peneBaHTHBIM MPU OTCYTCTBUH (DOPMYITBI 3asIBIICHHOTO
n300peTeHus (MpeAnoiaraeTcs, 4Yro A IpeaIbsBICHHs TPEOOBaHUS PACKPBITHS TOJKHA
OBITH yCTaHOBIIEHA HEKOTOpast CBs3b Mexxay I P/T3 u 3asBieHHBIM H300peTEeHNEM), U BCE JKE
3as1BKa M3HAYAIBHO MOXKET OBITh IPUHSATA O0€3 TpencTaBieHust GopMyIIibl H300pEeTeHHUS,
KOTOpasi PEeCTaBisieT cO00M OCHOBHOM 3JIEMEHT JIJIsl TOJIKOBAaHHS 00beMa M300peTeHHs..

168. Kax ormeueno Boime (myHKT 32), PLT Takxke ycranaBimuBaeT ycioBus Uit GopMbl 1
coJIepKaHus 3asIBOK Ha MaTeHThI, cooTBeTCTBYIoNME TpeboBanusim PCT. lokyment BOUC

48 Tlymkr 2.01, Paswscuenus k PLT u Unctpykiuu k PLT, BOUC.
149 Mardunn [poxem ““OxpaHa TpaJUIMOHHBIX 3HAHUH U (OIBLKIOpa: 0630p mporpecca B
BbIPa0OTKE MOJUTHKH K aumiomarun”, <http://www/ictsd.org/unctad-ictsd>, 2002, c. 25
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SCP/6/5 conepxut noapoOHEIi oT4eT 0 B3auMocBsi3u Mexay PLT u PCT. B Pa3bsicHeHmsIX K
PLT! ykazano, uro CtaTes 6(1) PLT npumenser TpeboBaHus, oTHOCSIIHECS K GpopMme
COJIEPKaHUIO0 MEXKTYHAPOIHBIX 3asBOK cormacHo PCT, kK HaIlMOHATBHBIM U PErHOHATHHBIM
3asiBKaM. DTo TojoxkeHue chopmynupoBano mo oopasity Crareu 27(1) PCT.
[TonpasymeBaercs, 4To BhIpakeHue “Gopma u copepkaHue” 3agBKH JOHKHO TOJIKOBATHCS
Takke, Kak 1 B 3Toil Ctathe. PazbsicHenus k CTaThe CoaepKatr ciaeayroliee 00bsICHEHUE:

“CnoBa ghopma unu cooepaicanue NCNOIBb3YIOTCS TJIABHBIM 00pa30M JIJIsl TOTO, YTOOBI
MOIYEPKHYTH TO, YTO CaMO COOOI MOHATHO, @ UMEHHO TO, YTO HE UMEIOTCS B BUY
TpeOOBaHMS MAaTEPHAIBHOTO IMATEHTHOTO MpaBa (KPUTEPUHU MATEHTOCTIOCOOHOCTH U
T.IL.)".

169. B Pa3bsicHeHUsX NPUBEACH CIEAYIOIINNA WILTIOCTPATUBHBIN puMep: “TpedoBaHue,
pazpemienHoe Cratbeit 29.2 Cornamenust TPUIIC, u 3akmtoyaronieecs B TOM, YTO 3asBUTENb
Ha MMaTeHT MPeJOCTaBIsAeT HH(POPMAINIO, KacaloUIyIOCs MOAAHHBIX 32 pyOeKOM 3asiBOK U
HOJIy4EHHBIX MATEHTOB, HE SIBJSIETCS TPEOOBAHHEM B OTHOLIECHHUH “(DOPMBI M COIEPIKAHMS
3as4BKH’ JUIA LEJIeH 3TOro MOJOXKEHHU. AHAJIOTHYHO, TP€OOBaHMSI B OTHOILICHUH
00s13aTeNIbCTBA PACKPBITHS, YKa3aHUS TOTO, ObliIa JIU 3asBKa MOATOTOBJIEHA C yYaCTHEM
npojaroliei n300peTeHne KOMIaHUM U. €CIIM TaK, YKa3aHUs UMEHU U ajjpeca KOMIaHUHU, U
TpeOOBaHUs PACKPBITHS PE3YIbTATOB ITOKCKA 10 POJCTBEHHBIM 3asBKAM U ITaTEHTAM TaKXe
HE SBIISIOTCS TPEOOBAaHUAMU K “(DOpME U COAEPIKAHUIO 3asBKU™ IS 1IE€JIeH ATOTO MOJI0KEHUS.
TpeboBanus K “hopme B COAEPIKAHUIO 3asiBKH HE BKJIIOYAIOT HUKAKUX TPeOOBaHUI B
OTHOLIEHUH MHOCTPAHHBIX MHBECTULINMI, TOCYJAPCTBEHHBIX KOHIIECCUM UJIN IOTOBOPOB Ha
BBINOJIHEHHE FOCYJapCTBEHHOI'0 3aKa3a COIJIACHO HAlMOHAIbHOMY 3aKOHOAATENbCTBY U

JIBYCTOPOHHMX MM MHOTOCTOPOHHHUX cornamenuii”. 1!

170. Hcxons u3 Toro, 4to “Ha npakTuke pasnuuHble JloroBapusatomuecs I'ocynapcrsa
MMEIOT pa3jiMdHble B3MIAAbI 22 Ha pasindus MexIy TpeOOBaHUAMHU 10 CYIIECTBY U
TpeOOBaHUSAMH K (POpPME U COICPIKAHUIO, CYIIECTBYET HEKasi HEONPEIeIECHHOCTh U
HEYBEPEHHOCTh B OTHOLIEHUH TOTO, KaK IPOBOAUTH ATY JIMHUIO. TeM He MeHee, IOCKOJIbKY B
koHTekcTe PCT oT 3TOro Bonpoca yKJIOHMIIUCH, KakeTcss Henoaxoaamum st PLT crporo
OTpeJeNATh TO, uTo cornacHo PCT HaMepeHHO GBIIO OCTABIEHO HEONpeieIeHHbIM. >
CymHocTs crangaptoB 1o cymectBy B PLT He onucana. CymiecTByOT 1Be 00IacTH
MaTepuaIbHOro MpaBa, HEMOCPEACTBEHHO OTHOCSIIMECS K BblJaue MaTeHTa: HaJluuue y
CaMOT0 PacCKpHITOrO H300PETEHHSI ITpaBa Ha MAaTEHTHYIO OXpaHy (€ro COOTBETCTBHE
OTIPEICTICHUIO IMMATEHTYEMOTO U300PETEHUS M IPYTUM KPUTEPUSIM MMATEHTOCIIOCOOHOCTH) U
IPaBO 3asiBUTENS HA TIOJIyYEHHUE NMaTeHTa (aBTOPCTBO HA M300peTEHHE, CYIIIHOCTD Nepeaaun
npasa 4 T.A.). JIpyrue o61acTi MaTepralbHOTO MpaBa MOTYT HE UMETh HETIOCPEICTBEHHOTO
OTHOLIECHHUS K BblJjau€ WM JEHCTBUTEIBHOCTH [TATEHTA KaK TAKOBOTO - IIPUMEPBI TAKUX
oOracTteil MpUBEACHHI BhILIE, HAPUMEP, HHOCTPAHHbIE HHBECTUIIUU, TOCYIaPCTBEHHbIE
KOHIIECCUM WUJIU I0TOBOPBI HA BHITIOJHEHHE FOCYAAPCTBEHHOTO 3aKa3a.

171. Crarba 10 PLT, o3arnaBnennas ““/{efiCTBUTENILHOCTD MATEHTA; aHHYJIMPOBAHUE  TAKKE
UMEET OTHOLIEHHE K HACTOSILEMY HCCIIEI0BaHMIO U yXKe 00CyKJaJlach BbIIIE, B YACTHOCTH B
OTHOILIEHUH CYTH MOCIIEACTBUNA HECOOTBETCTBU (hopMasibHBIM TpeboBaHusAM. Ctaths 10(1)

150
151
152
153

[Tyakte 6.01 1 6.02 Pazbsacuennit k PLT u Uactpykuun k PLT.
ut. nyHKT 6.03 u [Ipunoxenue I x nokymentry BOMC SCP/6/5/
Hoxyment SCP/6/5, myHKT 8.

TaMm xe.
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MPeyCMAaTPUBAET, YTO “HEBBHIMOIHEHHUE OJHOTO WM HECKOJIBKUX (DOPMATBLHBIX TPEOOBAHMUIA,
YIOMSIHYTHIX B cTaThsx 6(1), (2), (4) u (5) u 8(1)-(4), B OTHOIIICHUH 3aBKU HE MOXKET OBITh
OCHOBaHHUEM JIJIsl IOJTHOTO UM YaCTUYHOTO aHHYIHPOBAHUS WM TIPU3HAHHUS
HEJICHCTBUTEIIBHBIM ITaTEHTA, 32 HCKIIOYCHUEM TEX CITy4aeB, KOT/Ia HEBBIIOJHEHHE
dbopManbHOTO TpeOOBaHUS SBUIIOCH PEe3yIbTaTOM HaMepeHHOro oomana”. Crarbs 10(2)
IpeayCMaTpUBAcCT, YTO “NMATCHT HE MOKET OBITh TIOJTHOCTHIO MJIH YaCTUYHO aHHYJIMPOBAH WIIH
NpU3HAH HEeJIEHCTBUTEIBHBIM 0€3 MPEIOCTABICHUS BIAICTbIly BO3MOXHOCTH MPEICTABUTh
3aMeYaHus B CBSI3H C TPEAIIOIaraeMbIM aHHYJIMPOBAHUEM HITU IPH3HAHUEM TTaTEHTa
HEJICHCTBUTEIHLHBIM U BHECTH U3MEHEHHSI U UCIIPABIICHUS, €CITU 3TO JOMYCKACTCS B
COOTBETCTBUH C IPUMEHHMBIM 3aKOHO/IATEILCTBOM, B TE€UCHUE PA3yMHO HEOOXOIIIMOTO
cpoka”.

Lozo60p 0 namenmmuoii koonepayuu

172. VI3-3a Hanuuus CBSI3M MEXKIY JIByMs JOTOBOpaMH, KOTOpast Obljla CO3HATEIbHO
noATBep KaeHa BO Bpems neperoBopoB 1o PLT, PCT umeer BakHOE 3HaYEHHE KaK C TOUKH
3pEeHus ONpeAEIeHUS CTAaHIapTOB, IPUMEHSAEMBIX K MEXIYHApOAHBIM 3asBKaM (BKJIOYAs
paccMOTpeHHE MEXAYHAPOIHBIX 3a8BOK B HAIIMOHAJIBHBIX IOPUCIUKINSIX ), TAK U C TOYKU
3penust TonkoBanus PLT. PykoBonctBo o PCT aiist 3asiBuTeNs creayromuM oopazom
npencrasisieT cucremy PCT:

“ PCT ymporaer moyrydeHue OXpaHbl, €CJIH TaKas OXpaHa UCIIPAITUBACTCS B JTIOOBIX
i Bo Beex [loroBapuBaromuxcs ['ocyaaperBax. OH mpenycMaTpuBaeT nojgady OJHON
3asIBKM Ha MaTeHT (“MeXTyHapoaHas 3asBKa’), ICHCTBYIONIEH B HECKOIbKHUX
lNocynapcTBax, BMECTO MO1a4u HECKOJIBKHUX OTJEIbHBIX HAIMOHAIBHBIX W/UIH
pernoHasbHBIX 3as1BOK. PCT He uckitodaeT He0OXOAMMOCTh MPOIOJIKEHUS
paccMOTpeHHUs 3asBKH Ha HAITMOHATBHOMU (Da3e B HAIIMOHAIBHBIX WIH PETHOHATBHBIX
BEJIOMCTBAX, HO OH BO MHOI'OM YITPOILIAET TAKOE PACCMOTPEHHME 3a CUET MPOLIEAYD,
OCYIIECTBIISIEMbIX BHAYAJIE B OTHOIICHUH BCEX MEXKIYHAPOIHBIX 3asBOK BO BpeMsi
MexayHapoaHou (a3zel paccmoTpenus coriacHo PCT. IIpoBepka ¢popManbHBIX
TpeOOBaHUM, MEXKTyHAPOIHBIH MOUCK U (HEOOA3aTEIbHO) MEXTyHAPO HAS
npeBapuTeNibHas HKCIIEPTHU3a, KOTOPhIE TPOBOSATCS BO BPEMS MEKIYHAPOIHOH (a3bl,
TaK)Xe, KaKk 1 OTCPOYKA HAIMOHAIBHOTO PACCMOTPEHUS, IIPEIOCTABISAIOT 3asIBUTEIIO
00JIbIIIe BpEMEHH U JYYIIYI0 OCHOBY JUISl IPUHSATHUS PELIECHUS O TOM, CIEIYET JIU

TIPOI0IKATE MPOLEAYPY Aalbllle U eCiH clefyeT, TO B KaKux cTpanax.” 134

173. Cucrema PCT - 310 cucTema nojadu 3asiBOK Ha IAT€HTAa, a HE CUCTEMA BBIIAYH
nateHTa. OHa IpeyCMaTpUBaCT MeHCOYHAPOOHYIO (ha3y, BKIIOYAIOITYIO TTO1ady
MEXTYHAPOTHOM 3asBKHU, MEKAYHAPOIHBINA MTOUCK, MEXKAYHAPOTHYIO IMyOIUKAIHIO 1
MEXIYHAPOIHYIO MPEABAPUTEIHHYIO SKCIIEPTH3Y; U IMOCIEAYIONIYIO HAYUOHALLHYIO (ha3y B
YKa3aHHBIX HAIlMOHAIBHBIX WM PETUOHABHBIX TTATEHTHBIX BEJJOMCTBAX, KOTOPHIE
paccMaTpUBalOT MEKAYHAPOIHBIC 3asBKH KaK HAIMOHAIBHBIC WIIA PETHOHALHBIC 3asBKH.
Pemienue o BeIaue maTeHTa WIKM 00 OTKA3€ B BBIJA4€ BEHIHOCUTCS UCKIIOYUTEIHHO
HAIIMOHAJFHBIMU HJTH PETUOHATBHBIMH BEJIOMCTBAMH Ha HallMOHAIBbHOH (paze. Tem He MeHee
PCT rapmonusupyer nporeaypHbie ¥ aIMUHUCTPATUBHEIE BOIIPOCHI, BKIIIOYast (hOpMy H
CoJiepKaHNEe MEKITYHAPOIHBIX 3asBOK.

154 PykoBoxctso no PCT s 3asBurens, Towm 1, I'masa 11, mynkr 11.
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174. CnepnoBarenbHo, nojoxeHuss PCT MoryT nMeTh OTHOIIIEHHE K BOIIPOCAM PacKpBITHS
KaK Ha MEXAyHapoJHOHU (a3e, Tak U B OTHOLIEHUH HALMOHAIbHBIX TPEOOBaHUM, KacaroIluXcsl
(opMBI HITH COIepIKaHUs MEXKTYHAPOIHBIX 3asiBOK. TpeboBaHus K (hopMe U COJIEPKAHUIO
MEXTYHApOAHOM 3asiBKU ycTaHOBJEHBI B camoM JloroBope u B Mnctpykuuu k PCT - 310
00CyX/1aJ10Ch BBIIIE, B 0011IeM 0030pe 00s13aTenbCcTB packpeitus. Eciu kpatko, To PCT
IpeayCMaTpUBAET, YTO “MEXIyHapOAHas 3asBKa JOJDKHA COJEPKaTh...3asIBJICHUE, OIIMCAHUE
U300peTeHus], OIMH WM HECKOJIKO ITYHKTOB (DOPMYJIbI, OMH MIIM HECKOJIBKO YepTeKei
(ecr 3T0 HEOOX0IMMO) 1 pedepar”’. CyImHOCTD KaXKI0T0 JIEMEHTA ONpe/ieieHa moIpoOHO B
Jorosope u MuCTpyKIINH.

175. B otHomennu HaunoHanbHOH (as3sl Ctares 27 PCT npenycMaTpuBaet, 4To
“HallMOHAJIbHBIE 3aKOHOAATENBCTBA HE MOT'YT MPEAbABIATH UHBIX WU JOTIOTHUTEIbHBIX
TpeGoBaHUH K (OpPME WK COJCPKAHNIO MEXKTYHAPOAHOH 3asiBKH, KPOME TE€X, KOTOpBIE
MpeayCMOTPEHBI HAcTOSAUM JloroBopoM u MHCTpyKIIMEN”, HO 3TO HE “IPEnsTCTBYET
HaIlMOHAJIbHOMY 3aKOHOJIaTEeIbCTBY TPeOOBaTh, KaK TOJIBKO PACCMOTPEHHE MEKIYHAPOIHOM
3a51BKM HA4aJOCh B YKa3aHHOM BEIOMCTBE, ITPEACTABICHHUS... JTOKYMEHTOB, KOTOPHIE HE
SIBJISISICH YaCThI0 MEXKYHAPOIHOM 3asBKH, CIIyXaT JOKA3aTelbCTBOM yTBEPKACHUN WIH
3asiBJICHU I, MPUBEJICHHBIX B 3TOM 3asBKe...”. Ta e cTaThs NpeaycMaTpUBAET, YTO HUYTO B
PCT wnu UHCTpYKIIMU “‘HE AOJDKHO TMOHUMATHCS KaK MPEANUCHIBAOIIEe YTO-IN0O0,
OTpaHMYMUBAIOIIIEE MTPABO KAXKA0T0 JloropapuBaromerocst rocy1apcTBa yCTaHaBIMBAaTh TAKUE
MaTepHaIbHO-IIPABOBBIE YCIOBUS MMATEHTOCIIOCOOHOCTH, KAKHE OHO MOXKeTaeT U YTO
“HalMOHAJIbHOE 3aKOHOAATENBCTBO MOKET COJEPKaTh TpeOOBaHUE O MPEACTaBICHUU
3asBUTEJIEM JI0KA3aTENIbCTB B OTHOLICHUH JIFOOOTO MaTepHaIbHO-IIPABOBOTO YCIOBUS
NaTEeHTOCMOCOOHOCTH, YCTAaHOBJIEHHOTO 3TH 3aKOHOJATEIbCTBOM .

176. TlpaBwno 51 bis nomonusier Crarpio 27 u ycranaBnmuBaeT (51 bis(i)(a)), uTo
“HaIIMOHATIFHOE 3aKOHOAATEIHCTBO, IPUMEHSIEMOE YKa3aHHBIM BEJOMCTBOM,
MOJKET...TpeOOBATh OT 3asIBUTENS MPEJICTABUTh, B YaCTHOCTH, (1) TH000# TOKYMEHT,
OTHOCSIIIMIACS K YCTAaHOBIICHUIO JTMYHOCTH U300peTaTens, (ii) J1000i JOKYMEHT,
OTHOCSIIITUICS K TIPaBY 3asBUTEIS IMOaBaTh 3asBKY Ha MATEHT M MOJyYaTh €ro’”’, TaKkxke, Kak u
uH(OPMAIIHIO, B HEKOTOPBIX 00CTOATEIHCTBAX KACAIOUIYIOCS MPUOPUTETHBIX TOKYMEHTOB,
KJISITBBI MUK JIEKJIapalliil aBTOPCTBA HA M300PETCHUE M TOKA3aTeIbCTBA, KaCAIOIIUECs HE
HAHOCSIIETO BPEla PACKPHITHS WU UCKITFOYEHUN B OTHOIICHUU OTCYTCTBHSI HOBU3HBI.

177. TloTeHUHaIbHO U B 3aBUCUMOCTH OT MMPUMEHSAEMOIr0 HAIIMOHAJILHOIO 3aKOHO/IaTEIbCTBA
“Mr000¥1 TOKYMEHT, OTHOCSAIIMKACS K TIPAaBY 3asBUTENS MOaBaTh 3asABKY Ha MATEHT WM
MOJIy4aTh €ro”’, MOKET KacaThCsl TAKUX BOIIPOCOB, KAK SIBIISIETCS JIU 3asIBUTENIbL CTOPOHOMU B
MIPaBOBOM JIOTOBOpE (TaKOM, KaK COTJIAIICHHE O TIepeiaue MaTepraia), KacaroIieMcsl BKJIaI0B
B M300peTaTeNIbCKUIA MPOIIECC U BIUSIOIIEM Ha MPaBO 3asBUTENS MOJaBaTh 3asBKY Ha MATCHT
nind BiaageTh nareHToM. Ot 3asaButeist PCT B COOTBETCTBUU ¢ HAIMOHAJILHBIM
3aKOHOJATEIILCTBOM MOXKET OBITh 3aTpeboBaHa JCKIIapalrsi, KacaroIascs ero mpasa
Mo/IaBaTh 3asABKY Ha MATEHT M MOJy4aTh ero (B 0oibIMHCTBE JloroBapuBaronuxcs
TOCYIapCTB): 3TO MOXKET OBITH BBITIOJHEHO U Cpa3y MpH Mojiadye, U M03Ke Ha MEKTYHAPOTHOM
daze (myTem IpenocTaBIeHUs COOTBETCTBYIONIEH JACKIapaIiiu), Uid Py IMepexo/ie Ha
HaIlMOHANBHYIO (a3y B yKazaHHble BenomcTBa u nmocine Hero. Ecinu ykazanHoe BenomcTBo
“nMeeT 000CHOBAHHBIE COMHEHUS B JOCTOBEPHOCTH YKa3aHUM WIIM JEKJIapaliu’, OHO MOYKET
3aTpeboBaTh JOKYMEHTHI WIIH JIOKA3aTeIbCTBA, KACAIOIINECS TpaBa 3asiBUTEIIS U KaCaIOLTUECs
JIMYHOCTHU aBTOPA.

178. Cucrema PCT umeeT ocoObI€ MOT0KEHUS, UMEIOIINE OTHOIICHUE K TPEOOBaHUSIM
packpbIThs B hopMe JeTOHUPOBAHUS OMOJIOTHYECKOT0 MaTepraia WK epedHeit
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MOCIIEI0BATEIHPHOCTEN HYKICOTUIOB Wi aMUHOKKCTOT. [IpaBuo 13bis.1 onpenensier
CCBUIKY Ha “IeMOHUPOBAHHBIA OMOJIOTMYECKUI MaTepHall” Kak ‘‘CBEJICHHUs], TPUBOIUMBIC B
MEXTYHAPOJHOM 3asBKE B OTHOIICHUH JICTTOHUPOBAHUS OMOJIOTHYECKOTO MaTepralia B
YUPEXKJIEHUU TI0 JEMOHUPOBAHUIO UM OMOJIOTMYECKOT0 MaTepHaa, 1eMOHUPOBAaHHOTO TAKUM
obpazom”. [IpaBmiio 13bis.2 oroBapuBaeT, Kak JOJKHBI OBITH CIETaHBI TAKUE CCHUIKH (KaK
ob6cyxaanocsk Beimie, myHKT 103) 1 mpeaycMaTpuBaeT, 4To “eciiu OHa cenaHa [CCehlIKa |
TakuM 00pa3oM, CUUTAEeTCS OTBEYAOIIEH TPeOOBAHMIM HAIIMOHAIBHOTO 3aKOHOIaTEIbCTBA
Ka)XJ10ro ykazaHHoro rocynapcra’. [IpaBuno 13fer, kacaronieecs nepedneit
MOCJIEI0BATEIBHOCTEN HYKJICOTHIOB U/UII aMUHOKUCIIOT, TPeOyeT, YTOOBI Takue
MOCIIE0BATEIHLHOCTH ObUIH MPEICTAaBICHBI B COOTBETCTBUH CO CTaHapTaMU,
peAyCMOTPEHHBIMU B AIMUHUCTpaTUBHOM HHCTpyKunK K PCT, BKiItouast mpeicTaBlieHHE B
MammrHounTaeMoil popme. [locnencTBust HempeaCTaBIEHUS MIEPEYHS B yCTaHOBJICHHBIN CPOK
COCTOAT B TOM, YTO IO MEXAYHApOIHOU 3asBKe HEe OyJIeT MPOBEICH MEXTyHAPOIHbII MTOMCK
B TOHM Mepe, B KaKOW HeIpeacTaBIeHrne MHPOPMAIIMK B PENUCAHHON (hOpME MPETSITCTBYET
IIPOBE/ICHUIO TIOJTHOIICHHOTO MOMCKa. Bo BpeMst HallMOHAIbHOM/pernoHaIbHOM (a3bl
yKazaHHoe BegoMcTBO He MOXKeT TpeOoBaTh MpeACTaBIECHUS KaKOro-1100 HUHOTO epeyHs
NOCJIEA0BATENBHOCTEN, KPOME MEPEUHS], COOTBETCTBYIOIIETO CTaHAAPTY, IPELYCMOTPEHHOMY
AJIMUHUCTPATUBHON MHCTPYKIIUEH.

179. Cucrema PCT He npenycmaTpuBaeT MeXaHU3Ma 0COO0H JeKIapaiii, Kacaromencs
uctounuka ['P/T3, kak oTenpHOr0 3eMeHTa (OPMBI UITH COICPKAHUSI MEKTyHAPOTHOM
3asIBKH WJIA KaK JOTIOJHUTEIHHOTO HAIIMOHAIBHOTO TPEOOBAaHMS, OTHOCSIIETOCS K (hopMe HUITH
coJiepkaHuI0 HallMoHaNnbHOM 3asiBkU. PCT oroBapuBaet, 4To “HUYTO HE JOJKHO MOHUMATHCS
KaK TPEANMUCHIBAIOIICE YTO-TN00, OTpaHUUMBAIOIIEE MPABO KKI0TO JloroBaprBaromerocs
roCy/apcTBa YCTAaHABIMBAThH TAKHUE MATEPHAILHO-TIPABOBBIC YCIOBHS MATEHTOCIIOCOOHOCTH,
KaK{e OHO TMOXeNaeT”. DTO ¢ OUEBHIHOCTHIO MPUMEHSIETCS K TATEHTOCIIOCOOHOCTH
U300peTeHNs KaKk TaKOBOT0. TeM He MeHee, KaK YK€ HeCKOJIBKO pa3 0TMEUAIOCh BBIIIE, TPABO
3asBUTEJIS TOAABaTh 3a4BKY Ha MMATEHTA U MOJIy4aTh MATEHT TAKKE SBJISIETCSA MPEIMETOM
MaTepUaIbHOTrO MpaBa, OTIIMYHBIM OT TEXHHYECKON MaTEeHTOCTIOCOOHOCTH N300pEeTEeHUs KaK
TaKOBOT'0, HO MOTEHIIMAIBHO IO MEHBIIIEH MEPE TAaKUM K€ BaXKHBIM C TOYKH 3PEHUS
OKOHYATEJILHOTO TIPpaBa COOCTBEHHOCTH U OCYIIECTBIICHUS TTATCHTA.

Coznawenue TPUIIC

180. Psn nmonoxenuit Cornamenus TPUIIC Tak:xke MOXKET UMETh OTHOLLIEHUE K
TpeOOBaHUSAM PACKPBITHSL. DTO BBIXOIUT 32 PAMKH HACTOSIIIETO UCCIIEIOBAHUS U TOJIKOBAHHE
nonoxenuit TPUIIC ocymiecTBasieTcss B COOTBETCTBUH ¢ npotieaypoit Bcemupnoit Toprosoit
Opranmsanun. > TeM He MeHee, 3/1eCh YIIOMSHYT PAl 9TUX HOJTOKEHHUH, TaK KK OHH MOTYT
HEKOTOPOE OTHOIICHHE K pacCMAaTPUBAEMBIM 3/1eCh BompocaM. Kak ObLI0 0OTMEUYEHO B
noxkymente WIPO/GRTKEF/IC/1/3, koraa 3TOT BOMpOC BIIEPBHIE pacCMaTPUBAIICS
Komurerom:

“C TOYKH 3peHUs] MHTEIJICKTYaJIbHOW COOCTBEHHOCTH, CYILIECTBYIOLINE CTAHIAPTHI 10
BblJIaue, 00bEMY U MCIIOJIb30BAHUIO IATEHTOB, TAKHUE, KaK yCTaHOBJIEHbI B CTaThsx 27,
29, 32 u 62 Cornamenust TPUIIC, MoryT B HEKOTOPO# CTENIEHU CIIYXKHUTh
PYKOBOJICTBOM B TOM, Kak Te rocyaapctBa-ujieHbl BOUC, KoTopbie Takke SIBISIOTCS

unenamu BTO, MoryT o6pamarscs ¢ JaHHON KoHuenmueit”. 1%

155 cm., B wactHocTH, Ctareio [X.2 Cornamienus o co3nannu Beemuproii Toprosoii Opranusaimm.

156 TMoxyment WIPO/GRTKF/IC/1/3, nyHkr 45.
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Crarps 27.1 TPUIIC npenycmarpuBaet, 4yTo “Tipy COOJIIOICHHIH TOJ0KEHHUM ITYHKTOB 2 U 3
NaTEeHTHI BBIAIOTCS Ha JII0ObIe M300pEeTEHHs, HE3aBUCHUMO OT TOTO, SIBJISIIOTCS JIH OHH
MIPOJIYKTOM HJIH CIIOCOOOM BO BCEX 00JIACTSAX TEXHHUKH, TP YCIOBHH, UTO OHH 00JIa/Ial0T
HOBM3HOMH, coJlepKaT n300peTaTeIbCKUil ypPOBEHB H SBIISIOTCS IPOMBIIIIEHHO
MPUMEHUMBIMU . DTO OTHOCHUTCSI K TATEHTOCTIOCOOHOCTH U300pETEHNUs KaK TAKOBOTO U HE
npeaycMaTpuBaeT 0COObIX YCIOBUM /TS IpaBa 3asiBUTENS, KOTOPOE ONPEENAeTCs OTICNIbHO;
SICHO, YTO TEXHUYECKas MaTeHTOCIIOCOOHOCTh M300PETEHUSI PACKPBITOTO N300pETEHUS HE
O3HayaeT, 4To J000H 3asBUTEIs UMEET MPABO Ha MATeHT Ha 3To u3o0perenue. CraThs 29
TPUIIC nmpexycMaTpuBaeT )ecTkoe TpeOOBaHHE PACKPHITHS KaK 0c000€ 0053aTeTbCTBO TSt
NaTeHTHBIX cucteM wieHoB BTO, koTopsie “Tpe0yioT OT 3asBUTEINS, UCTIPAIINBAIOIIETO
MaTEeHT, JOCTaTOYHO SICHOTO U MOJHOTO PACKPBITHS U300pETEeHuUs, YTOObI OHO MOTJIO OBIThH
OCYILIECTBJICHO CIEUATMCTOM B JaHHOW 00J1aCTH, a TAK)KE MOT'YT TpeOOBaTh OT 3asABUTEIS,
yTOOBI OH YKa3aJl HAMJIYYIIIHHA CTIOCO0 OCYIIECTBICHHS N300pETECHUSI, U3BECTHBIN aBTOPY
M300peTeHNs Ha JaTy NOoIa4yu 3asBKH, WIH B CIydae, KOT/1a UCIIPAITUBASTCS IIPUOPUTET, - Ha
naty npuoputeta 3asiBKu. [IyHKT 2 3Toit Ctatbu mob6asiser, uyto “uinersl BTO moryt
TpeOOBaTh OT 3asBUTENS MPEAOCTABUTH MHPOPMAIIMIO O TIOJAHHBIX 32 pyOeKoM 3asiBKax U
MOJYYECHHBIX UM MATEHTaxX B IPYTUX CTpaHax’ .

181. Cratesa 32 TPUIIC npenycmarpuBaet, 4yTo “mo00e pemeHne OTHOCUTEIBHO
AHHYJIUPOBAHUS NATCHTA WM JIUIICHUS ITpaBa Ha MATEHT MOXET OBITh IEPECMOTPEHO B
Cy/1e0HOM TIOPSIZIKE”, UTO MOKET OBITh PEJICBAHTHO MOCIEACTBUAM OT 00S3aTEIHCTB
packpsbitus (cpaBH. Takxke Ctatbs 10(2) PLT). Crares 62 ycTaHaBIMBaeT psijl CTaHAAPTOB
JUTsl IPUOOPETEHNS U COXPAaHEHUs B CHJIE ITPaB MHTEJUIEKTYaIbHON COOCTBEHHOCTH U
CBSI3aHHBIX C ATUM TpOLENyYp inter partes. Hanpumep, yctaHoBieHO, uTo “wienbl BTO moryt
noTpeboBaTh B KAYECTBE YCIOBUS MPUOOPETEHUS WM COXPAHEHUS B CUJIE TIPaB
UHTEIJIEKTYaTbHOW COOCTBEHHOCTH...COOMIOACHUS PAa3yMHBIX MPOLETYP U POPMATBHOCTEH.
Takue nmponeaypsl ¥ HOPMaTBLHOCTH JIOJKHBI COOTBETCTBOBATH nojioxkeHusim [ TPUIIC]”.
Tam e ycTaHOBIIEHO, UTO “HpOILEaypHl, Kacatoluecs MPUOOPETEHUS HIIM COXPAaHEHUS IPaB
MHTEJJIEKTYyaJIbHOM COOCTBEHHOCTH , U, €CJIM 3aKOHOATEeNIbCTBO CTPaHbI-UJIeHA
MpeycCMaTPUBAET TaKUE MPOIETYPhI, aAMIUHUCTPATUBHOE aHYJIMPOBAHUE U TIPOIICYPHI inter
partes, Takue, Kak BO3pakeHHe, OTMEHA U aHHYJIMPOBAHUE, PETYIUPYIOTCS OOLIUMU
IPUHLIMIIAMH, YCTAaHOBJIEHHBIMU B IMyHKTax2 U 3 Crarbu 41”. DTH NPUHIUIBI BKIIOYAIOT,
HanpuMep, TpeboBaHue, 3aKITI0YAIOIIeecs B TOM, YTO IPOLEAYPHI JOKHBI ObITh “paBHBIMU U
cupasenuBbiMu” (CTaThst 41.2).

VIII. OB30P METOIOJIOI'MHA 110 PACKPLITHUIO MHOOPMAILIMN

182. DTa yacTh KCCIeIOBaHUS MMOCTPOCHA HA MPEABIIYIIINX O0CYXKIACHUSIX U COJEPKUT 0030P
CIoco0O0B, COTIACYIOLINXCS C 00s3aTenbcTBaMu B anMuHucTpupyeMbix BOVC Jloroopax,
TpeOYIOIMMHU OT 3asBUTENIEH PACKPBITHS pa3IMYHbIX BUIOB HHPOpPMAIUH, Kacaromencs
TeHETHUUYECKUX PECypCOB M TPAAUIIMOHHBIX 3HAHUI. B 3TOM 0030pe paccMOTpeH Kaxabli 13
o0IINX aCIEKTOB BOMPOCA, BBIICJICHHBIX B BBIIIEPUBEACHHOM 00Cy:k1eHUU. OH 0XBAaThIBACT
penieBaHTHbIE TPEOOBAHUS PACKPBITHS, IPUCYIIHE CYIIECTBYIOLIEMY TATEHTHOMY
3aKOHOJATEIbCTBY U TAKUM 00pa3oM JEHCTBYIONINE B CYLIECTBYIOIINX paMKax, TpeOOBaHUS
KOTOpPbIE MOTYT NOTPeOOBATh YTOUHEHHS WIIM YCOBEPIICHCTBOBAHUS, a TAKXKe TPeOOBaHUS,
KOTOpBIE MOTYT OBITH A0COJIOTHO OTJIMYHBIMU U HOBBIMH.
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(i)  Bwicmaenenue mpebosanus packpvlmus

183. B aToMm pa3zene pacCMOTPEHBI BO3MOXHBIE CBSI3H, KOTOPHIE MOTYT OBIThH
HEOOXOAMMBIMU /17151 BBICTABIICHHS TPEOOBAHNUS PACKPBITHS, WM B3aUMOOTHOILEHUS,
KOTOpBIE TOJDKHBI CYIIIECTBOBATh MeX 1y 00bekToM n3odperenus u ['P/T3 st Toro, 4roObI
Ha 3asiBUTENS OBLIIO HAJIOKEHO 00s13aTeIbCTBO. B 00111eM BUIe IpearnoaaraeTcsi, 4To T0KHA
OBITH yCTaHOBIIEHa HEKOTOpas ¢popma B3auMooTHoueHuit mexxay I'P/T3 ¢ ogHoil cropoHs! 1
3asBJICHHBIM H300peTeHueM ¢ apyroil. Tem He MeHee, MOXKET ObITh YMECTHO PACCMOTPETH
TpeOOBaHUS PACKPHITHS, KOTOPbIE YCTaHABIMBAIOT CBs3b Mexxay I P/T3 u npyrumu
XapaKTepUCTUKaMH N300pEeTeHNs], TAKUMH, KaK NIPEIINOYTUTEIBHOE OCYILECTBICHUE UITU
KOKpETHBIE IPUMEPHI, IPUBEICHHBIC B ONMCaHUK U300peTeHus. Cro1a BXOAT:

JOCTYT K TEHETUYECKUM pecypcaM HEOOXOANM JIJIsl OCYIIECTBICHUS WU
BOCIPOU3BE/ICHUS 3asBICHHOTO U300pETEHUS;

- JIOCTYI K TeHETUYECKUM pecypcaM HeoOXO0IUM AJIsi IPEANOUYTUTEIILHOTO
OCYILECTBICHHSI N300pETEHNUS WU IPYTUX IPUMEPOB, IPUBEIACHHBIX B OMTUCAHUU K
MaTEHTY;

-  TPAaaUIMOHHBIC 3HAHUSA BXOJIAT B YPOBCHb TCXHHUKH, HN3BECTHBIN 3asABUTCIIIO,
peHeBaHTHHﬁ JJIA OLICHKHU TOI'O, ABJIACTCA JIN 3adBJICHHOC H306peTeHI/Ie HOBBIM U
HECOYCBUIHBIM,

- TpaJWIMOHHBIC 3HaHMS OBUTH MPEIOCTABICHBI BlaJenblleM T3 U HEMOCPEICTBEHHO
MCIOJIb30BAJINCH MPU CO3/IaHUU U300pETEHMs, B TOW CTENEeHH, uyTo Braaener T3
SIBJISIETCSI IOTEHIIUAJIBHBIM COABTOPOM;

Brlmieyka3anHble 4eThIpe BO3MOKHBIX CITydasi OMUPAIOTCS Ha CYIIECTBYIOIINE
MIPUHIIMITBI TATEHTHOTO 3aKOHOATENIbCTBA, TAK YTO MOTYT OBITh HCIIOTH30BAHbI
YCTaHOBJICHHBIE IIPABUJIA JJISl OTIPEACTICHUSI B KaXKJIOM OTAEIBHOM CIIy4yae oro,
MOMMATACT JTU KOHKPETHOE U300pETEHUE TI0]T COOTBETCTBYIOIIUE TPEOOBAHUS
PacKpBITHS.

- TEHETWYeCKHe pecypchl ObIIM UCIIOJIB30BAHBI B XOJI€ NCCIIEIOBAHHH, KOTOPHIE
MIPUBEJIH K U300PETEHNUIO, U OBUIH CYIIECTBEHHBIMU JIJIsl CO3aHUs N300pETEHMS,

- TCHCTUYCCKHUC PECYPChL 6]:IJ'II/I HUCITIOJIB30BAHbI B X0A€ I/ICCJIG,Z[OBaHI/II‘;I, KOTOPBIC
MIPUBEITN K U300pETEHNUI0, HO OBLIM HECYIIECTBEHHBIMHU JIJIS1 pa3paboTKu
n300peTeHus;

OTH BO3MOXKHBIE CUTYallMd MOTYT IMOTPeOOBaTh NAIbHEHIIIEr0 pa3bsiCHEHUS TOTO,
KaK CBSI3W MOXKET OBITh OIpe/IeICHa Ha MMPAaKTHKE, U KaKoi BKJIad co cTopoHsl ['P/T3
MOKCT CHUTATHCA JOCTATOYHO CYIICCTBCHHBIM, ABHBIM WJIA 6630THaFaTeJIBHBIM JJISL
BbICTaBIIeHUs TpeOoBaHus. OfHA U3 BO3MOKHOCTEH COCTOUT B TOM, UTOOBI
OIIMPATHCA Ha CYIIECTBYIOIINE TATEHTHEIE PUHINIILL: HAIIPUMED, €CIIU JOCTYII K
TeHETUYECKUM pecypcaM ObLI CYIIECTBEHHBIM JIJISl OCYILIECTBICHUS WU
BOCTIPOU3BEICHUS N300PETEHHUSI, 3TO MOXKET CUUTATHCS JOCTATOYHO BaKHBIM
BKJIQJIOM B pa3pabO0TKy U300peTeHUs BOOOIIIE.

- HCCIIeZ0BaHUs, KOTOPBIC IPUBEIIN K U300pETEHUIO, pa3paboTKa caMoro
M300peTeHus WK To/1a4ya 3asiBKU Ha TATEHT MONAAAl0T MO 00beM 00s3aTENbCTB,
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HaKJIaJIbIBACMbIX B COOTBCTCTBUU C COTJIAICHUCM O NJOCTYIIC UJIA
3aKOHOAATCIbCTBOM O JOCTYIIC.

DT0 MOXKET MOTPeOdOBATh Pa3zbsICHEHUS TOr0, KaK MaTEHTHBIE WK CyeOHbIE OPTaHbl
JOJKHBI HHTEPIIPETUPOBATH U MPUMEHSTh JOTOBOPHBIE HJIM UHBIE IOPUIUUYECKUE
00513aTeNbCTBA, BOSHUKAIOUIUE B IPYrOi IOPUCAUKIIIH.

(ii)  Ilpasosvie npunyunvl, rexcawjue 8 0CHO8e MpedOBaAHUs.
Bo3moskHbIE TpaBOBbIE MPUHIUIIBI, KOTOPbIE MOTJIM OBl COCTaBUTh OCHOBY TpeOOBaHUMN

PACKpBITHS, TOAPA3JIETSIOTCS Ha T€, YTO BBIJECICHBI U3 CYIIECTBYIOIIETO NATEHTHOTO
3aKOHOJATEIbCTBA, U HA T€, KOTOPBIE OEPyTCsl U3 IPYTUX MPABOBBIX CUCTEM:

00513aTeILCTBO PACKPHITH N300PETEHUE B TAKOW CTENEHHU, YTOOBI OHO MOTJIa ObITh

OCYIIECTBIIEHO CIEIUAINCTOM B IAHHOW 00JIACTH TEXHUKH, U, €CITH HEOOXOIUMO,

PaCKpBITh HAMITYYIINN BapUAHT OCYIIECTBICHUS H300PETEHHMSI, N3BECTHBII

3asIBUTEITIO;

- TpeboBaHME TOCTATOYHOTO MOAKPETUICHUS (POPMYITBI H300PETCHUS TE3HUUECKUM
PacKpBITHEM B ONUCAHUY;

- TpeOOBaHHWE MPETOCTABUTH MHPOPMAIUIO, KACAIOIIYIOCS U3BECTHOTO YPOBHS
TEXHHKH, CYIIIECTBEHHOTO JIJIsl OLICHKH (POPMYITBI H300peTEHUS;

- TpeOOBaHHWE JT0KA3aTh MPABO Ha MOJAYy 3asBKU WM HA MOJTyICHHUE TIATCHTA,

- TpeOOBaHWUs, KACAIOIIUECS PETUCTPAIIUH JIMIIEH3UN U MHTEPECOB OXPAaHBI; U

- TpeOOBaHWE, BRITCKAIOIIEE U3 B3aMMOACHCTBUS MEX/TY MaTEHTHBIM

3aKOHOAATEIHCTBOM U MIPUHIMUIIAMU ordre public (obwecmeennozo nopsoxka) n

MoOpaJIy.

Cpenn BO3MOKHOCTEH B IpejieNax MaTeHTHOTO 3aKOHOAATEIbCTBA MOXKHO CIIEIaTh
pa3rpaHuYeHHE MEXTy TATEHTHBIM 3aKOHOIaTeIILCTBOM, KACaIOIIUMCS TAaTEHTOCIIOCOOHOCTH
M300peTeHNs, ¥ IPABOM 3asBUTEIIS [T0JJaBaTh 3asBKa U MMOJIydyaTh maTeHT. U 10, u npyroe
OTHOCHTCS K 00JIaCTSIM MaTepPHAIBHOTO TIPaBa, CO3aBaBIIMMCS U TIPUMEHSIOIIIAMCSI
pasnenbHO. [laTeHTHAs SKCIIEpTH3a 0 CYIIECTBY B OCHOBHOM (DOKYCHPYETCs Ha aHAJIH3e
TOT0, SIBJSIETCS JIK CaMO M300pETEHHE OTBEYAIOIIUM TPEOOBAHMSM K MAaTCHTY (HOBH3HA,
M300peTaTeNbCKUid YKPOBEHbD U MOJIC3HOCTh WIIM MTPOMBIIIICHHAs IIPHMEHUMOCTS). Borpocst
0 TOM, UMEET JIM 3asBUTEIb MIPABO HA M0JIa4y 3asBKH, KaK MMPAaBUIIO, HE PACCMATPUBAIOTCS B
XO0JI¢ TATEeHTHOM YKCIIEPTH3bI, K HUM 00pAIIaroTCs TOIBKO B CIIy4ac BOSHUKHOBEHHUS 0COOBIX
npooeM.

184. Bo BTOpOI1 KaTeropuu NPUHLHUIBI HENATEHTHOTO 3aKOHOJATENbCTBA, JIEKAILUE B OCHOBE
TpeOOBaHUI PaCKPBITHS, MOTYT OBITh IPUBJICYEHBI U3 3aKOHOB, KaCAIOUIUXCS JOCTYIA K
I'P/T3 1 coOTBETCTBYIOLIETO pacnpeneneHus NpuobuIeid. DTH MPaBOBbIE MPUHIUITEI MOTYT
OBITH BBIZICIICHBI U3 MEXIYHAPOIHBIX cTaHIapToB, Hanpumep, U3 KbP u ®AO UTIIT'P, unun
13 HAlIMOHAJIbHBIX 3aKOHO/IATENbCTB, IPUMEHSAEMbIX B CTPAHE MPOUCXOKICHUS, CTPAHE
UCCJIEIOBaHMSI/M300pETeHHs MU CTpaHe, B KOTOPOil mojjaHa 3asBKka. JloroBopHoe npaBo
TaKXe MOKET 00eCIeUnTh MPABOBYIO OCHOBY, €CJIM OHO PacCMaTPHUBAETCS KaK MpaBOBast
OCHOBa B CBOEM IpaBe WJIH €CJIM JOTOBOpa WJIN JIMLIEH3UH UCIIONIb3YIOTCS KaK MPaBOBOit
MEXaHU3M JIJIsl OCYIIECTBJICHUS JOCTYIA U PETYIMPOBaHUs pacupeaencHus npuosuiei. Ecmu
TpeOOBaHUE PACKPBITHS OA3UPYETCs HA OTICIHLHOM MIPABOBOM OCHOBE, TAKOH, Kak
IPUMEHEHHE PEKUMOB JI0CTYIIA U IOTOBOPHBIX YCIOBHI IPYrMX rOoCy1apCTB, MOTYT
noTpebOBaTHCS JOMOJIHUTENbHbBIE PA3bICHEHUS UX JEHCTBUS U TOJIKOBAHHUE B COOTBETCTBUH C
3aKOHOJATEIBLCTBOM I'OCY1apCTBA, BHIJAIOLIETO MMATEHT.
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(iii) Cywmnocms 00sa3amenbcmed, HaKIAoblBAeM0O20 HA 3as8UmMels

185. Pasnuunbie npeioxKeHus sl TpeOOBaHUN PACKPBITHSI ONIPEACIISIOT 003aTEIHCTBO MO~
pa3sHOMY, OT YBEILIEBaHHUI U MOOLIPEHHH 10 MOTEHIIMAIbHON OCHOBBI ISl OTKAa3a B Bblaye
WM aHHYIupoBaHus nateHTa. CyImHOCTh 0053aTeIbCTB PACKPBITHS OOBIYHO
UHTEPIPETHPYETCS C TOYKU 3PEHUS TOTO, SBISIOTCS JIM OHU (POPMATBHBIME TPEOOBaHUSIMU
WU TPeOOBAaHUSMH T10 CYIIECTBY. XOTS 3TO HE 03HAYAET, 4TO (hopMalIbHbIE TPeOOBaHMS
MEHEee BaKHBI C TOYKH 3PEHHS MoJydeHUsl naTeHTa. HeyrniaTa nouuimHel B yCTaHOBIECHHBIHN
CPOK U OTCYTCTBHE JEHCTBUI MO UCHPABIECHUIO OOBIYHO MPUBOAST K aOCOTIOTHOMY
OTKJIOHEHUIO 3asBKU. BakHOE OT/IHUME 3aKIIF0YAeTCsI B TOM, YTO €CJIH YK MMaTeHT ObLT BBIIaH,
OH PEIKO MOXKET ObITh aHHYJIMPOBAH WM TPU3HAH HEACHCTBUTEIbHBIM HA OCHOBAaHUU
HECOOTBETCTBUS UCKIIOYUTETHHO (HOpMaIbHBIM TPEOOBAHUSM, €CITH TOJIBKO UX
HEBBINOJIHEHHE He ObUIO pe3yIbTaTOM HaMepEeHHOTo oOMaHa (3TOT MPUHIIMII COIEPIKUTCS B
PLT 10(1)). PLT u PCT umerot neno ¢ ¢popMaibHBIMU TPEOOBAHUAMH WX “DOPMOH U
coaepkaHueM”

186. TpebGoBaHMEe PaCKPBITHUSI MOXKET OBITH OMPEAEIICHO C TOYKH 3peHHS (OpMaTbHOCTEH
(HanmpuMep, HHPOPMALIUS O ASTTOHUPOBAHUHN OMOJIOTMUYECKOTO MaTepHraia, KOTopas MOKET
OBITH 3aTpeOOBaHa ISl 3aBKH) WM C TOYKH 3PEHUS CYIIeCcTBa (TpeOoBaHUE JETOHUPOBAHMS
OMOJOTUYECKOr0 MaTeprana, KOrjaa 3TO HEOOXOUMO IS JOCTHKEHUS e PACKPBITHS
M300peTeHMs, HEOOXOIUMOTO ISl OLICHKH JCHCTBUTEILHOCTH MpUTs3aHuil). TpeboBaHus
packpsitus, Kacaromuecs ['P/T3, umeror ¢popmanbHble HITU MPOLEAYPHBIE aCTEKTHI (Takue,
Kak GopmaT u TpeOOBaHUS K JOKYMEHTaM, a TAaKXKEe CPOKH BBITIOJHEHUS) U IPEIyCMaTPUBAIOT
MPOBEPKU TIO CYIIECTBY (HAIPUMEP, PACKPBITHI TN HCIIOIH30BAaHHBIC B U300PETCHUH
TeHETUYECKHE PECYPChI B IOCTATOYHOMN CTETEHHU Ui TOTO, YTOOBI CIICIIUAINCT B JAHHOMN
o0yacTu MOT BOCIIpOU3BecTH n300peTeHue). [loaroMmy BMeCTo moapasieieHust Ha YiCTO
¢dbopManbHbIE WM YUCTO CYIIECTBEHHbIE TPEOOBaHNUS, TPEOOBAHUS PACKPBITUS CIIETYET
aHaATM3UPOBATh KaK UMeEIoIIHe 00a acmeKkTa, mpuyeM 006a MoryT ObITh BakHbIMH. Hanpuwmep,
TpeOoBaHUE, 3aKII0YAIOIIEecs B TOM, YTO 3asBKa MpU MoJa4ye JOJKHA BKIIOYATh
JIOKyMEHTaIbHBIE JIOKA3aTeNbCTBA, OTHOCALMEC K nocTyny kK ['P unm T3, ckopee Bcero
OyneT KoH(JIUKTOBATh C OOIIMMU CTaHAAPTAMH, KACAIOIITUMHUCS MaTepPUAIOB,
npeactaBisieMbix B cooTBeTcTBUU ¢ PLT mnu B pamkxax PCT st ycraHOBIEHUS JaThI
nonayu. [lpyrue maTepuaibl MOTYT OBITh 3aTpeOOBaHbI MOCIIE M01a4H EPBOHAYATbHON
3asIBKU, HO JI0 €€ MPUHATHS MATCHTHBIM BEJIOMCTBOM. B Ipyrux ciydasx BOmpoc o
HEBBINOJIHEHUH TPeOOBAaHUI MOXKET BOSHUKHYThH TOJIBKO TOT/Ia, KOTJIa MAaTEHT OCIIapUBaeTCs B
CyJle WJIA KOT/1a BJaJieJiel] MaTeHTe HaMepeH OCYIIEeCTBIATh CBOU MpaBa. ToT (akT, uTo
NaTEeHTHOE BEJOMCTBO HE MTPOBEPSET TAKMX BOIPOCOB, HE O3HAYAET, YTO 3asIBUTEIIIO HE
HY>KHO BBITIOJIHATH TPEOOBAHMS 110 CYIIECTBY: HAIIPUMEP, MOXKET OKa3aThCSI HEBO3ZMOKHBIM
OCYIIECTBIISITH IIPaBa, BHITEKAIOUINE U3 TATEHTa, OCHOBAHHOIO HA JIOXKHOM HJIN
HECOOTBETCTBYIOIIUM 00pa3oM 0(hopMIEHHOM JOKYMEHTE O Tiepeiade rmpaB Ha MOTydCHHE
NaTeHTa, ¥ TAaKUM 00pa30M OH TEpSIeT CBOIO MPAKTUUYECKYIO LIEHHOCTb.

187. OcHOBHas CYyIIHOCTh 00513aTEILCTBA PACKPBITHS MOXKET OBITh OIIPEICIICEHa CO CChUIIKON
Ha IIOCJICACTBUA HGCO6JIIOI[GHI/I$I. Ho moxet GBITB TAKIKC BAXXHBIM PA3BIACHUTDH, UTO MMOBJICUCT
3a co00i1 cobtoieHne: HapruMep, ¢ TOYKU 3pEHUs CTETIEHU, B KOTOPOU 3asBUTENb JOKEH
BBIMTH 32 MPEIEbI JIETKO JOCTYIMHON MH(OPMAINH, U CTapaHusi, ¢ KOTOPHIM 3asiBUTENb
JIOJDKEH OTCIIeKUBATh nmpoucxoxaenue I'P/T3 u ncciaenoBarh 00CTOSATENHCTBA UX
npuoOperenus. HamepeHus 3asBUTENS TakKe MOTYT OBITh OY€Hb BaKHBIM BOIIPOCOM: OBLIO
JIM HEeTIPpEOCTaBJICHHUE PelieBaHTHOM HH(OpMAaLIUK JOOPOCOBECTHBIM WU SBISUIOCH OOMaHOM.
1 moxert 6I>ITB BaXHBIM pa3bACHUTD, K UCMY OTHOCHUTCA O6H3&HHOCTB JOKa3bIBaHUA: 06}133.H
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JI 3asIBUTENb JJOKA3bIBaTh, 4TO 10cTyM K ['P/T3 cooTBeTCTBYET OnpeieIeHHbIM CTaH1apTaMm,
WU JOCTYII CYUTAETCS 3aKOHHBIM IIPU OTCYTCTBUH J0KA3aTEIbCTB IPOTUBHOIO.

(iv) Ilocneocmsus necobnooenus

188. TlockonbKy TpeOOBaHUS PACKPHITHS B OCHOBHOM UMEIOT U (hOpMaJIbHbBIC, U
CYIICCTBCHHBIC ACIICKThI, ITOCICACTBUA HGCO6JIIOI[CHI/I$I TAKKEC MOT'YT OTJIMYAaThCH.
Hecobmonenne ¢ Touku 3peHusi GopMalibHBIX TPEOOBaHUH HE 00s3aTEIHHO MOBJICYET 3a
co0oli cepbe3HbIe IOCIEACTBHS, IPU YCIOBUH, YTO OHO HE ObLII0O 0OMaHOM M UCIIPABIICHO B
cpok. HecoOmtoienre B OTHOIICEHUH TPEOOBaHUH 110 CYIIECTBY (TaKuX, Kak TpeOOBaHME
PacKpbITHA MaTepHaia, JOCTaTOYHOTO I MOIKPeryIeHUs (hOpMysIbl H300pETEHHS) MOXKET
UMETh CEphE3HbIE MOCIEICTBUS )i CyIbOBI 3asiBKU HA MATEHT WJIM BBIAAHHOTO MaTeHTA.

189. TlocnmeacTBUs HEBBITIOTHEHUSI OTNIEIBLHOTO 00S3aTENHCTBA MOTYT BBITEKATh U3
NPUYHMHBI BEICTaBICHUS TpeOoBaHus. HepackpbiTHEe reHETHYECKUX PEeCypcoB, HEOOXOMMBIX
TSl OCYIIIECTBIICHHUST U300PETEHHS, MOYKET IIPUBECTH K OTKA3y, CY>)KCHHIO WU TIPU3HAHUIO
HpHT}ISaHI/Iﬁ HGHGﬁCTBHTeHBHBIMH, 1 X 3aKOHHOCTb 6y;[eT 3aBUCETH OT 3TOI'0 paCKpBITI/IH.
Hemnpencrasnenue anekBaTHoi nHMOpMAIUH )1 TOKA3aTEIbCTBA TMpaBa Ha MMOJavy 3asiBKH
nJIn Ha HOJIy‘-IeHI/IG IIaTCHTA MOXKET HpI/IBGCTI/I K HOTepe IIATCHTHBIX HpaB.

190. CymiectByeT HEKOTOpasi 00JIaCTh, B KOTOPOI TpeOOBaHUS PACKPBITUS HE SBISIOTCS
CJIEICTBHEM TPEeOOBAHUM 10 CYIIECTBY, OTHOCAIIUXCS K MTATEHTOCITOCOOHOCTH U300pETCHHS
WIH TIPaBy 3asiBUTENS MOy4aTh NaTeHT. HekoTopsie TpeOoBaHUs paCKPBITUS MOTYT OBITh
CBSI3aHBI C OTJEIbHBIMHA MPABOBBIMUA MEXAHU3MAMH, BKIIIOYAsi U T€, KOTOPBIE OTHOCSITCS K
IOPUCAUKIINH IPYTHX CTPaH, U MOTYT OBITh HAPaBICHBI HA KOHTPOIIb WJIH OCYIIIECTBIICHUE
HOPM WJIY CIIEIUATILHBIX TOTOBOPOB. OJTHUM CITOCOOOM XapaKTEPUCTUKUA B3aUMOOTHOIIECHUH
MOJKET OBITh YCTAaHOBIICHUE CBSI3M MEXIY HETPaBEIHBIM ITOBEACHUEM B OJIHON CUTYAIlUU WU
FOPUCAVKIIMU U TTPABOM OCYIIECTBIIATh NATEHTHBIC MPaBa B IPYTrOM, €CIIM 3allaTeHTOBAaHHOE
U300peTeHNE SIBJISETCS CIIEICTBUEM HETpaBeHOTOo moBeAeHus. [Ipyroit ciocob onpeaeneHus
CBSI3M MOXKET 3aKJII0YaThCS B TOM, YTOOBI pACCMaTPUBATh OTPHUIIAHUE WIIH PU3HAHUE
MATCHTHBIX MTPaB HEICHCTBUTEIBHBIMU B OJHON IOPUCIUKIINH KaK (OPMY CaHKIIHA 3a
HECOOJII0ICHHE IPYTUX 3aKOHOB. JIaHHBIM MEXaHU3M HMMEET PsJl HEOIPEAeIeHHOCTEN 1
MO>KET OBITh HEOOXOAMMBIM JNajbHEIIee N3ydeHre TOIX0J0B K OCYIIECTBICHHIO
HEMAaTEeHTHBIX MPABOBHIX TPEOOBAHUH Yepe3 MATCHTHYIO CUCTEMY.

Bosmooicuvie cyenapuu packpvimus

191. B sTOM pa3zaene npuBeIeHbl HEKOTOPbIE BO3MOYKHBIE CLICHAPUU PACKPBITHSA, KOTOPbIE
COOTBETCTBYIOT OOIIEMY ITaTEHTHOMY 3aKOHOAATEIbCTBY U MEKAYHAPOIHBIM PaMKaM,
ycTaHoBieHHBIM oroBopamu BOUC. PaccmarpuBaroTcst Tpu riaBHbIX actiekta ['P/T3,
OXBAaTbIBACMBIX PCHICHUCM O MPOBCIACHUU HACTOAIICTO UCCICIOBAHUA 57 PACKPBITHEC CaMUX
['P/T3; packpbITHE TPOUCXOXKICHHUSI; M PACKPBITHEM ITPABOBBIX 0OCTOATEIBCTB IOCTYIA. DTH
ClCHapuu NpCAHa3HauYCHbI UCKIIFOUUTCIIBHO IJIS COHeﬁCTBHH OGCy)KI[eHI/IIO " aHaJin3dy, a HC
JUTSI IPE/ITIOKEHUS KaKOTo-1100 KOHKPETHOTO MOAX0Aa UK 00pa3lia U He JIJIs TOro, 4YTOObI

3aMCHUTb UHTCPIPCTALIUIO KaKHX-JIH0O0 OGHS&TGHBCTB, MMPOUCTCKAIOIINUX U3 JOTOBOPOB.

192. T3 kax coomeemcmayrowuii ypogeHs mexHuku. 00s13aTeNbCTBO PACKPHITHS THO0BIX T3,
KOTOPBIE U3BECTHBI 3asBUTEITIO U KOTOPHIC 3asBUTENIb 000CHOBAHHO U JOOPOCOBECTHO

157 Cwm. moxyment WIPO/GRTKF/IC/3/17, mynxkt 79.
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CUMTAET PEJICBAaHTHBIMHU JJIS ONIPEIeSICHIS] HOBU3HBI WJIM HEOUEBUIHOCTH N300pETeHUS (MU
T3, KoTOpBIE MOTYT OBITH MOJIE3HBIMU J1JIs1 TOHUMaHUS U300pETEHM S, TIOMCKA U SKCIIEPTU3BI),
BKJII04as J1t00bie T3, mpouuTUpOBaHHbIE MTPH MTOUCKE U SKCIIEPTU3E HAa MEXKITYHAPOTHOM
YPOBHE WM B APYTUX COOTBETCTBYIOLIUX HALMOHAIBHBIX 3asBKaX. JIOMKHBI OBITH IPUBEACHbI
JOKYMEHTBI, OTpakalollfe yPOBEHb TEXHUKH, MpeacTaBistomue coboit T3. Ycnosue
W3MEHUTH 3asIBKY TaKUM 00pa30oM, 4TOOBI BKIIFOYHUTH B Hee HH(GOpMaIio, kKacaromryrocs T3
KaK ypOBHSI TEXHUKH, CTAHOBHUTCSI U3BECTHBIM 3asBUTENI0. HepackpsiTie Takoi nHpopmanmuu
C HaMepeHUueM 0OMaHyTh MOKET TIOBJIEYb 32 COOOW CaHKIIMHU, SKBUBAJICHTHBIE PErHCTPaIIN
JIOXKHBIX JIeKJIapaluii, HECIOCOOHOCTH OCYIIECTBIIATh MATEHTHBIC MPaBa MU
MOTEHLMATbHOMY NPU3HAHUIO MTaTEHTa HECHCTBUTENbHBIM.

193. Bnraodeney T3 kak uzobpemamens: 00s13aT€IBCTBO PACKPHITh B KAYECTBE M300peTaTess
WM COaBTOpa n300peTeHus modoro Bianensua T3, koTopslit BHeC T3, sBistoniecs
CYIIECTBEHHBIM M300pETaTEIbCKUM BKJIAJIOM B 3asIBJIEHHOE WM 3alIaTEHTOBAHHOE
n300peTeHue, Tak, YTO ATOT BKJIAJ MOXKET CYMTATHCS COTIACHO MAaTEHTHOMY
3aKOHOJATEIbCTBY PAaBHOCUIIBHBIM aBTOPCTBY HAa U300pETEHUE UK COABTOPCTBY.
[MocnencTBus oT HecoOMoOAEHUS OyIyT TAKUMH XKe, KaKhe IPUMEHSIOTCS B OOIIUX CIydasx
HEyKa3aHUs ACHCTBUTEIBHBIX H300peTaTenel (Hampumep, eciiu n300peTareib He yKasaH,
3as1BKa paccMaTpuBaeTcs Kak oro3BaHHas cM. CtaTtbio 91 EBponeiickoii [TarenTHOM
Kousenium).

194. Packpvimue npoucxosicoenus cenemuueckux pecypcos.: O0s3aTeNbCTBO PACKPHITH
IPOMCXOXKACHNE T€HETUYECKUX PECYPCOB, €CIIH JOCTYI K TEHETHUECKUM pecypcaM Tpedyercs
JUISL OCYIIECTBIICHHUS 3asIBJICHHOTO U300pETeHUSI WM ISl HAWTYYILEro WK
IPEIIOYTUTENBHOIO OCYIIECTBICHMS, KaK IIOKa3aHO B ONIMCAHWM, U €CJIM TEHETUYECKUE
pecypchl He 00IIeIOCTYITHBI U HCTOYHUK HEM3BECTEH CIEMAUCTY B JaHHON 00JIaCTH.
[TocnencTBus HepacKphITHS TakOW MHPOpPMALUHU OyIyT TAKUMH Xke, Kak B 00IIeM cirydae
HENPECTaBICHUS JOCTATOYHOTO PACKPBITHUS, C IPEANOIAraeMbIM CYKEHUEM IPUTS3aHUHN UITU
NPU3HAHUEM HEACUCTBUTEIBHBIMU. DTO MOKET OBITh TAK)KE BBIPAXKEHO, KaK 00s3aTEIBCTBO
PaCKpBITh IPOUCXOXKICHNE TEHETUUECKUX PECYPCOB, UCIIOIB30BAHHBIX B XO/€ CO3JaHUs
U300peTeHus, eClIM JOCTYI K 3TUM pecypcaM TaKKe BajKEH JJIsl OCYIIECTBICHUS U300peTeHUs
WJIM HaWIy4Illero U3 BApUAHTOB OCYLIECTBIICHHUS, OMIMCAHHOTO B 3asBKE, U PECYPCHI HE
OO0IIEIOCTYITHBL; APYTUMH CIOBAMH, MEPUIIOM TOTO, IEHCTBUTEIBHO JI PECYPCHI JJOCTATOUYHO
TECHO CBS3aHbI C U300PETEHHEM KaK TaKOBBIM, OYET ABIATHCSA HATUYUE HEOOXOAUMOCTH
JIOCTYTIA K TEM )K€ TeHETHUECKUM pecypcaM y CHelHaIncTa, COONPAIOErocst OCyIIeCTBUT
HN300peTeHHE.

195. Packpvimue oeticmeumenbhbix 2eHemu4eckux pecypcos: B mpoTUBOMOIOKHOCTh
00513aTeNBLCTBY PACKPBITH TPOUCXOKICHUE, ITO SBISIETCS 0013aTEILCTBOM PACKPHITH
NEeNCTBUTENbHbIE TEHETHUECKHE PECYPChI, KOTOPbIE HEOOXOAUMBI JJIsl CIICIIMATIUCTA B TAaHHOM
o0yacTu ISt OCYIIECTBICHUS 3asIBJICHHOTO H300PETeHUS UM HAUTYYIIIETO WU
MPEOYTUTENIHHOIO BapHaHTa OCYIIECTBICHUS KaK YKa3aHO B ONHUCAaHUU, U
COOTBETCTBYIOIIINE TEHETUYECKUE PECYPCHI HE SBISIOTCS OOMIETOCTYITHBIMY JIJIS CIICIIMATICTA
B AaHHOM oOxactu. [TocnencTBus HepackpbITUS Takoi nHGOpManuu OyIyT TAKUMHU XKe, KaK B
ClIy4ae HEeNmpeACTABJICHHS 1OCTATOYHOTO PACKPBITHS, C MPEANOIATaeMbIM CYKEHUEM
NPUTSI3aHUIN WU TPU3HAHUEM HeeHCTBUTEIbHBIMU. J[eTOHNpOBaHNE MUKPOOPTAaHU3MOB U
JIPYToro OMOJIOTHYecKOoro MaTepuania (Kak B cOOoTBeTcTBHH ¢ bymamemrckum JloroBopom)
ABJISIETCS] IPUMEPOM PACKPBITUSI TEHETUYECKUX PECYPCOB KaK TaKOBBIX (B
MPOTUBOIIOJIOKHOCTh PACKPBITUIO TPOUCXOKJICHHUSA ).
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196. Joxaszamenvcmeo npasa nooagams 3asa6ky.: OT 3aIBUTEIS MOKET MOTPEOOBATHCS
NpeCTaBICHNE JOKYMEHTOB I JJOKA3aTeIbCTB, €CIIH MMATEHTHOE BEJJOMCTBO 00OCHOBAaHHO
COMHEBAETCS B JOCTOBEPHOCTH 3asIBIICHUN WM YKa3aHUI TOTO, YTO 3asiBUTEIh UMEET MPaBO
M0JIaBaTh 3asBKY HA MATCHT WM TOJIYyYaTh MATEHT, HAIIPUMED, €CITH OKAXKETCS, YTO CO3JJaHHe
M300peTeHNs MOIaIaeT MOl JOTOBOPHBIE HITH MHBIE 0053aTeIhCTBA, OTHOCSIIUECS K
JOCTYITy K TeHETUYECKUM Pecypcam in Situ WU U3 ex Situ KOJUIeKIud. Jlexmaparms,
OTHOCSIIASICS K TMPaBY MMOJaBaTh 3asBKY, MOXKET MOATBEPIUTH, UTO 3asIBKa COOTBETCTBYET
JTF000MY COTJIAIICHHUIO O AOCTYIIE U PACIIPEICIICHUIO TIPUOBLICH, BIUSIONIEMY Ha MPAaBO
3asIBUTEIIS MT0/1aBaTh 3asBKY HA MATCHT Ha JaHHOE M300pETeHNEe WK MOJIy4aTh naTeHT. Eciu
3asBUTEITI0 U3BECTHO, YTO OOCTOSATENILCTBA IOCTYIA K KAKUM-JIN0O MaTepragaM MOTYT
MOBJIUATH HA €T0 MPABO, 3TO MOXKET MOJABEPTHYTh PUCKY €T0 MPaBO COOCTBEHHOCTH HA MATECHT
Y MHBECTHUIIMH, OCHOBaHHBIC HA MTATEHTE: Oy/Ib TO TIOIMBITKA OCYIECTBUTH NPaBa,
BBITEKAIOIINE U3 MMATEHTa, 00CTOSATENHCTBA, CBSI3aHHBIC C PABOM IMOJABATH 3asBKY U BIAJIETh
naTeHToM. B mo0oM citydae Bo BpeMsi pacCMOTPEHUST 3asBKH MTOCIICICTBHS OT HEBBIITOJIHEHHSI
TpeOOBaHUS TATEHTHOTO BEIOMCTBA MPEACTABUTH JIOKA3aTEIHCTBA OYyIYT TAKMMH KE, KAaK OT
JTF000TO HEMIPECTABICHHS JJOKA3aTeIbCTB MIPaBa MoJaBaTh 3asBKY.

197. Packpeimue ungopmayuu 8 coomeemcmeauu ¢ Opy2umu npasosviMu 0043amenbCmeamu.
Ot 3asiBUTENSI MOKET OBITH 3aTPe0OBAaHO PACKPBITUE ONpPEeICHHON HH(opMaIiy (BKIIOYast
nH(popmaIuio, Kacarouryrocs ycioBuit noctymna k ['P/T3) Ha ocHOBe 0053aTeNbCTB, MPUHATHIX
B COOTBETCTBUU C JOTOBOPAMU WX APYTUMHU (hOpMaMU PETyIUPOBAHUS JOCTYIA B CTPaHE
npoucxoxaeaus [ P/T3 — ocobeHHO ecu Takue JoroBOpa UCTIOIB3YIOTCS st
OCYIIECTBIICHUS pEeryaupoBaHus AocTyna. OTAeTbHbIC TPUMEPHI ObLTH TPUBEICHBI BHIIIIC.
Taxas uHbOpMaIMs MOKET ObITh paCKphITa B ONIMCAHUU, B HICHTU(UKALIUY BJIaIesbIia, B
KaueCTBE OCHOBBI IS IPUTSI3aHUN HA MPABO MMOAABATh 3asBKY HIIM MOJIy4aTh MATEHT, a TAKXKE
B PETUCTPALIMU ITpaBa COOCTBEHHOCTH, JTUIIEH3UOHHBIX WM OXPAaHHBIX HHTEPECOB.

198. Packpeimue ungopmayuu 8 coomeemcmeauu ¢ Opy2umu npasosviMu 0043amenbCmeamu.
Ot 3asBUTENSI MOKET OBITH 3aTPE0OBAHO PACKPBITUE ONpPEeNCHHON HH(opMaIiK (BKIIOYast
nHpopmaIuio, Kacarouryrocs ycioBuii noctymna k ['P/T3) Ha ocHOBe 0053aTeNbCTB, MPUHATHIX
B COOTBETCTBUU C JOTOBOPAMU WU APYTUMHU (HOpMaMU PETyIUPOBAHUS JOCTYIA B CTpaHE
npoucxoxaenus [ P/T3 — ocobeHHO ecu Takue JoroBOpa UCTIOIB3YIOTCS IS
OCYIIECTBIICHUS peryaupoBaHus AocTyna. OTAeTbHbIC TPUMEPhI ObLTH TPUBEICHBI BHIIIIC.
Taxast uHbOpMaIMs MOKET ObITh paCKphITa B ONIMCAHUU, B UICHTU(UKALIUY BIaIesbIia, B
KaueCTBE OCHOBBI IS IPUTSI3aHUN HA MPABO MMOAABATh 3asBKY HIIM MOJIy4aTh MATEHT, a TAKXKE
B PETUCTPALIMU ITpaBa COOCTBEHHOCTH, JTUIIEH3UOHHBIX WM OXPAaHHBIX HHTEPECOB.

199. Ocobvie mexanuzmul packpvimus I'P/T3: B COOTBETCTBUY C JaHHBIM CIICHApUEM
YCTaHABJIMBACTCS OT/IENbHOE 003aTeIbCTBO PACKPHITHS HH(POPMALIUU, OTHOCSIIEHCS UMEHHO
K CyIIHOCTH U npoucxoxacHuto ['P/T3, ucmonb30BaHHBIX B n300peTeHnH. Cio/1a MOXKET ObITh
BKJTIIOYeHa HHpopManus 06 obcroarenbcrBax gocryna Kk T3/I'P u monoxurtensHoe
JI0Ka3aTeNbCTBO TOTO, YTO HA MOMEHT JIOCTyIa ObLIO MOJIYYeHO COOTBETCTBYIOIIEE
npeaBapuTeNbHOE corylache. To TpeOOBaHUE OTIMYHO U HE3aBUCHMO OT IPYTUX TpeOOBaHUN
PaCKpBITHUS, aHAIOTUYHBIX MPUBEICHHBIM BbIllIe. AHAIN3 U TOJKOBAHUE TAKUX CIIOCOOOB
UCTpeOOBaHMSI PACKPBITUS IPUBOIAT K HEKOTOPBIM IIPABOBLIM U MIPOLIEYPHBIM BOIIPOCAM |,
MOIpOOHO W3YYaBIIUMCSA B MPEALIECTBYIONIEH AUCKYCCHU. B3auMOOTHOIIEHUS MEXK Y
CIOCOOOM PACKPBITUS M CYLIECTBYIOIIMM NAaTEHTHBIM 3aKOHOAATEIBCTBOM U MPOLIETyPOit
OyIyT 3aBHCETh OT MOAXO0JIOB K ATUM BorpocaM. Crenyromue GakTopbl MOTYT ObITh TPUHSITHI
BO BHUMAHHE:
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(a) HcxomHblii BOIpOC 3aKITI0YAETCS B TOM, YTO JOJHKHO OBITh TOOYIUTELHON
MPUYMHON BBICTaBJICHUS TPeOOBaHUS PACKPBITHS U KaK Ha MTPAKTUKE ONpeaesieTcs
HeoOxoauma cBs3b Mexay ['P/T3 u 3asBkoi Ha MaTeHT: OCHOBAHO JIM 3TO HA OMPEACIEHHBIX
OTHOUICHUSIX MEX]y 3asIBJICHHBIM H300pETEeHUEM U KOHKPETHBIMHU peCcypcaMu WM 3HaHUSMU
WJIM 3TO OCHOBAHO HA ONPEIETIEHHBIX aCTEKTaX UCCIEI0BATEIbCKON ACSITEIHHOCTH, KOTOPAst
npuBesa K U300peTeHuto?

(b) Yo siBisieTcst mpaBoBOM 0a30ii TpeOOBaHUS PACKPHITHS: OCHOBAHO JIK OHO Ha
pacIUpeHHON KOHIENITUH MaTEeHTOCTIOCOOHOCTH N300peTEeHNs KaK TaKOBOTO, OCHOBAHO JIH
OHO Ha MpaBe 3asBUTENS M0JaBaTh 3as8BKY WM MOJIy4aTh MaTEHT WK OHO OCHOBAHO Ha
HCIMATCHTHBIX ITPABOBBIX 06$I3aTe.HBCTBaX, OTJIMYHBIX OT IIAaTCHTHOI'O 3aKOHOAATCJILCTBA,
HCIIOJIb3yEMbIX MATEHTHOM CUCTEMOM JJIs1 KOHTPOJISI MJIH OCYIECTBICHUA?

(c) SBusercs nu packpbeITHE HHPOPMAIIMHA CAMOLIETBIO (T.€. MEXaHU3M PACKPBITHS
WIN TIPO3PAYHOCTh) WIIM MEXAHU3M PACKPBITHS CBSA3aH C TPEOOBAHUEM COOTBETCTBHS IO
CYIIECTBY YCTAaHOBJIEHHBIM CTaHAapTaM (HapUMep, COOTBETCTBHE PEXKUMY JIOCTYIIa B CTpaHe
IPOMCXOXKACHUS KaK OCHOBA IIPaBa MoJaBaTh 3as8BKY)? AHAIOTUYHO, SBJISETCS JIM OHO CYTy0o
dbopMasbHBIM TPEOOBAHKUEM (B TOM CMBICIIE, UTO JIF0O0E PACKPBITHE, KOTOPOE KAKETCS
COOTBETCTBYIOLUM TPeOOBAHMUIO, OYIET TOCTATOYHBIM); UJIH 3TO TPeOOBAHKE IO CYILIECTBY B
TOM CMBICII€, UTO TO, YTO PACKPBITO, MOKET MOBIIUATH HA PEUICHUs O IPUHATUH, O
JIeMCTBUTENIFHOCTH MaTEHTA WK OCYIIECTBUMOCTH TIPaB, BHITEKAIOIINX U3 MATEHTA, U, €CIIH
3TO TaK, OTHOCHUTCS JIU 3TO K NATEHTOCIIOCOOHOCTH U300PETEHUS UM K MPaBY 3asBUTEIS UITU
BJIQJICTIbIIA MTATEHTA BJIAJIETh TATCHTOM HJIM OCYIIECTBISATh IIpaBa?

(d) KaxoBsl mocneacTBus HECOOMIOeHUS ¢ POPMATIBHON U C CYIIIHOCTHOM TOYKH
3peHus’?

200. beuta nmpoBeaeHa oOIIUPHAS MEXITYHAPOIHAS TUCKYCCHSI O TPEOOBAHMIX PACKPHITHS B
otHomeHnu K ['P/T3. Brlmie npuBeieHHbIE ClIEHAPUN PACKPBITHS TOKA3bIBAIOT, YTO
MPeIOCTaBIEHUE TEXHUYECKON U IPaBOBOI HHPOPMAIIHH, YACTO B COOTBETCTBHH CO
CTPOTMMU CTaHJAPTaMH, SIBJISIETCSI CAMBIM OCHOBHBIM B JIEHCTBUM MATEHTHOW CUCTEMBI.
PackppITHe HaXOIUTCA B IEHTPE MPAKTUYECKOTO JEHCTBUSI MATEHTHOU cucTteMbl. O0mue
MEXIYHAPOJHBIE CTAHIAPTHI U 00Jiee OApOOHAas HAllMOHAIbHAS IOPUCTIPYACHIIUS
MPeIyCMaTPUBAIOT PAcKpbITHE crioco0amu, peneBaHTHRIME [ P/T3, ucnonb3yemsiM B
MaTEeHTYEMBIX N300peTeHmsIX. Eciu pa3pabaTeIiBaloTCs WK MPEAIATAI0TCS JOTOTHUTEIbHBIC
TpeOOBaHUS PACKPHITHS, CTICIUATILHO HanpasieHHble Ha ['P/T3, mpaBoBoit aHAIHM3 ATHX
TpeOoBaHU Oy/IeT YaCTUYHO UCXOJUTh U3 TOTO, KAaK OHHM B3aUMOJICHCTBYIOT, BO-TIEPBHIX, C
MaTEeHTHON CUCTEMOM KaK TaKOBOM, a, BO-BTOPHIX, C 00JIee IMMPOKUM MPABOBBIM OKPYKCHHEM.
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IX. 3AKJIIOYEHUE

201. JlaHHO€ TEXHUYECKOE HCCIIeJOBAaHUE MTPEAHA3HAYEHO JIJIsl OTBETA Ha MPEJJIOKEHNE
COOOITUTH O «COTIACYIOITUXCS C IoroBopamMu, agMuHucTpupyeMbimu BOUC, criocobax
dopmynupoBaHus TpeOOBaHMS PACKPHITHS B 3asBKaX HA MaTEHT UH(OpPMAIINH, Kacaroleics,
inter alia:

(a) T'eHeTWyeckMX pecypcoB, HCIIONb30BAaHHBIX TP CO3JaHHU  3asBICHHOTO
n300peTeHus;

(b) CtpaHbl NPOUCXOXKACHUS TCHETUYECKUX PECYPCOB, UCIIOIB30BAaHHBIX B
3asBJICHHBIX N300pPETEHUSIX;

(c) ConyrcTByOMHMX TPAAUIIMOHHBIX 3HAHUN, MHHOBAIIUN U TIPAKTHUK,
MCTIOJIb30BaHHBIX TIPU CO3TAHUH U300PETEHUS;

(d) Hcrounuka cOmyTCTBYIOUIMX TPAJAULMOHHBIX 3HAHUNA, MHHOBALIUN U MIPAKTUK; U
(e) JloxazaTenbCTBa MPEIBAPUTEIBHO MOTYYCHHOTO COTIIACHS.

202. OOcyxaeHue B paMKax JaHHOTO UCCIIEAOBAHUS MTOKA3aJI0, YTO CYIIECTBYET PAI
CI0CO0O0B, COTIACYIOUINXCSA C OCHOBHBIMU 3JIEMEHTaMU MATEHTHOT'O 3aKOHOJIaTEeNNbCTBA U
KJIIOUeBbIMHU acriektamu goroBopoB BOUC. UccnenoBanue onupaercst Kak HA KOHKPETHYIO
nHpopmaruto, npeaocraieHnyto ['ocynapcrBamu-unenamu BOUC, o TpeboBaHusX
PacKpbITHsI HE00X0TUMON HH(GOPMAIIUY B HAITMOHATHHBIX H PETHOHAIBHBIX TATEHTHBIX
3aKOHOJIaTEILCTBAX, TAK U Ha OOITYI0 HH(OPMAITUIO O ICHCTBUU U (YHIAMEHTATBHBIX
MPHUHIIAIIAX TATEHTHOTO 3aKOHOAaTeNbCcTBA. OHO HE SIBISIETCS MCYEPIBIBAIOIIAM UITH
BCEOOBEMITIOIINM M CTPEMHTCS HAIPaBUTh Pa3pabOTKy U MpUMEHEHUE TpeOOBaHUIA
PaCKpBITHS B IPAKTHYECKOE M paboyee pycio, UCXOs U3 YCTAHOBICHHBIX TPUHIIUIIOB U
MEXaHHU3MOB, HUMEIOIUX MPSMOE OTHOLIECHHE K PACKPBITUIO HH(OPMALIUH, Kacaroulencs
TeHETHUUYECKUX PECypPCOB HIIM TPATUIIMOHHBIX 3HAHUN, UMEIOIIUX 3HAYCHHE IS 3asIBJICHHOTO
HU300peTCHHUS.

203. bbum paccCMOTPEHBI TP MHUPOKUX QYHKIIMH B CIIOCOO0AX PACKPBITHS, OTHOCSIITUXCS K
I'P/T3:

- packpsITh JT00bIe ['P/T3, nelCTBUTENBHO UCTIOIH30BAHHBIC B XOE CO3aHUS
n3o0peTeHus (omucarenbHas GyHKIUS WU QYHKINS MPO3PAYHOCTH, OTHOCSINASICS K
camuM ['P/T3 1 k UX B3aUMOCBSI3H C U300pETECHUEM);

- packpeITh JeHcTBUTENbHBIN UCTOYHHK [ P/T3 (hyHKIMS pacKkpsITUS
MPOUCXOXKACHHUS, OTHOCSINAACS K TOMY, rae noxydeHs! I P/T3) —3to Mmoxer
KacaTbCsl CTPAHbI IPOUCXOKIEHUS (Pa3bsICHUTD, B COOTBETCTBUHU C KaKOH
ropucaukiueit 6pumn nomydersl T3/I'P) unu 601ee KOHKPETHOTO MECTOHAX OKICHUS
(Hanpumep, AJi rapaHTUH TOTO, YTO TOCTYM K T€HETHYECKHM pecypcaM BO3MOKEH,
YTO TapaHTHPYET BO3MOXKHOCTh TOBTOPEHHSI HITU BOCIIPOU3BEACHHS H300PETEHUS); 1

- obecrnieunTh 0053aTETBCTBO WJIH JI0KA3aTEILCTBO MPEIBAPUTENILHO MOIYYEHHOTO
cornacus (GyHKIMS COOIOIEHUS, OTHOCSIIAsCS K 3aKOHHOCTH octyna kK ['P/T3) —
9TO MOJKET ITOBJIEYh 3a cO0O0H JoKa3pIBaHHE TOro, uto I 'P/T3, ncrnons30BaHHEIC B
M300peTeHn , ObLTH TTOTYYCHBI U HCIIOIH30BAaHBI B COOTBETCTBUU C
3aKOHOAATEIHCTBOM, IPUMEHUMBIM B CTpaHE MPOUCXOXKIECHUS, MU B COOTBETCTBUHU
C YCJIOBHUSIMH JIFOOOTO CIIEIIUATBHOTO COTJIAMICHUS, B KOTOPOM OTMEUYEHO
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NpeaABAPUTCIIBHO MOJIYYCHHOC COTJIACHUEC; WU JOKA3bIBAHUC TOTO, UTO ITOJa4a 3asABKU
Ha IaTEeHT ObLIa OCYIICCTBJICHA B COOTBETCTBUHU C IPEABAPUTEIILHO IMOJTYYCHHBIM
CcorjiaCucmMm.

Ilamenmuas cucmemol u packposimue

204. CymHOCTBIO aTEHTHOW CUCTEMBI SIBJISIETCS IPO3PAYHOCTD U PACKPBITHE (KOHLEIIINS
BBIKJIQJIbIBAHMSI HA ITYOJMYHOE 0003pEHNUE SIBJIAETCSI HCTOUHUKOM IPOMCXOXKIECHUS
AHTJIMICKOTO CIIOBA «I1aTeHT»). [laTeHTHOE 3aKOHOAATENBCTBO Pa3padoTalo psijl CTPOTUX
CTaHJAPTOB Ul PACKPBITUS MH(OPMAIMH, UMEIOIUX [NTyOOKHE MOJUTHYECKUE U IIPABOBBIE
OCHOBBI B paMKaX MAaTeHTHOW cUcTeMBbl. Brijaua mareHTa u 3 QeKTUBHOE OCYIIECTBICHUE
IIATCHTHBIX [TPaB OCHOBAHBI HA IIPUHLIUIIE JOCTATOYHOIO PacKpbITUA. CaMo JeiCcTBHE
NaTeHTHON CHCTEMBI IIPEAYCMaTPUBAET OOIIECTBEHHYIO JOCTYIHOCTh JOCTAaTOYHO
MOAPOOHON TPaBOBOM, aIMUHUCTPATUBHOM U TEXHOJOTHYECKOW HH(POpPMAaIIUK B
COIJIACOBAHHOM U JIOCTYMHOM (opmare. Paznuunsie qorosopa, agmuauctpupyemsie BOUC,
o0ecrneymsiu paMKu JAJ1sl IPUMEHEHUS U OCYILECTBIICHUS PsAa MEXaHU3MOB PacKpbITHS, B
yacTHOCTH, nocpeactBoM cucteMbl PCT obGecrieuniin cucreMy AeHCTBUTEIBHOTO PACKPBITHS
JUISL MEXAYHApOIHBbIX 3asBOK. Ha nmpakTuke 3asBKHM Ha IATEHT PaCKPBIBAIOT CYIECTBEHHYIO
UH(POPMALINIO, KACAIOIIYIOCS TeHETUYECKUX PECYPCOB U TPAIUIIMOHHBIX 3HAaHUH. PackpbiTue
B 3a51BKaX YK€ UCMOJIb3YETCs KaK MICTOUHUK MH(DOPMAIUH JUIsl TeX, KTO KOHTPOJIUPYET
UCIIOJIb30BaHUE TEHETUYECKUX PECYPCOB U TPAJUIIMOHHBIX 3HAHUH B M300pEeTEHUSX, BKIIOYast
IIPOUCXOXKICHNAE TPAJAULMOHHBIX 3HAHUN U CYIIIHOCTh T€HETUYECKUX PECYPCOB,
HCIIOJIb30BAHHAIX B H300peTenuu>®. DTa KoHTpoIUpyomas QYHKIMS MEXKTYHAPOIHOM
NaTEeHTHON CHCTEMBbI OblIa YCHIIEHA PACTYILUUMHU OMCKOBBIMH BO3MOXKHOCTSIMH U
BO3PACTAIOILEH TOCTYIHOCTHIO MATeHTHOW HH(POPMALIUU B peXUMe OH-TIaiH. OxumaoTcs u
JaJIbHEHIIe yCOBEPIIEHCTBOBAHMSI, BKIIIOYAsl YBEJIMYUBAOLIUICS 0XBAaT OOBEKTOB
TPaIUIIMOHHBIX 3HAHUI OCHOBHOW CHCTEMOW MH/IEKCUPOBAHUS MATEHTHBIX 0OBEKTOB JUIS
neneit moncka, Mesxxxynapoanoit IlarentHoit Knaccuduxanueii (MIIK). !>

205. Dro uccienoBaHue MOKa3ano crnocod (pyHKIIMOHUPOBAHUS CHCTEM PACKPBITUS U TO, KaK
OHH MOTYT CITY>KUTh JJIsl yCUJICHUS PACKPBITUS WH(DOPMALIUU, PETICBAHTHONW T€HETUYECKUM
pecypcaM U TpaJuUMOHHBIM 3HaHUAM. VccneqoBanue HanpaBiIeHO Ha BHECEHHUE BKJIAJa B
MEXIYHAPOAHYIO JUCKYCCHIO U aHAJIM3 C OIIOPOM Ha CUCTEMY MEXIYHAPOIHBIX JOTOBOPOB.
OHO HE BBIHOCHT CYKJIEHHI O COOTBETCTBUU KOHKPETHBIX MOJ0KEHUM HALIMOHAJIBHBIX
3aKOHOJIATENLCTB MEXIYHAPOJHBIM JtoroBopaM. Ckopee oHO (hOKycupyeTcs Ha IMyTsIX,
KOTOPBIE MOTYT ONMPATHCS HA CUCTEMBI TATEHTHOT'O 3aKOHOIATEIbCTBA U KOTOPBIMU OHU
MOTYT OCYIIECTBUTDH MOJUTHUECKNE HHTEPECHI, CBSI3aHHBIE CO B3aUMOCHCTBUEM MEKITY
FeHEeTUYECKUMHU PeCcypcaMu, TPAJUIIMOHHBIMH 3HAHUSIMH U 3asIBJICHHBIMH U300PETEHUSMHU.
[ToaToMy OBLIT pacCMOTPEH PSAJT MEXAaHU3MOB PACKPBITHS, OTHOCSIIUXCS K TEHETHYECKUM
pecypcaM U TpaJuLMOHHBIM 3HAaHUAM. Takue MEXaHU3Mbl HEOCPEACTBEHHO COBMECTUMBI C
noroopamu BOMC B ToM, 4TO OHH coZlepKaT MMO3UTUBHBIE 0053aTeNbCTBA (HAIpUMED,
Cratbs 4ter [lapmxckoit KoHBeHIINM MpeycMaTpUBAET, YTO «HM300pETaTENIh HUMEET MPABO
OBITH HA3BAaHHBIM B Ka4eCTBE TaKOBOTO B mareHTey, Crates 5 PCT mpegycmaTpuBaer, 4To
OIMCaHNE B MEXIYHAPOIHOM 3asBKE «IO0KHO PAaCKphIBaTh U300pETEHUE JOCTATOYHO SICHO U
MOJTHO, YTOOBI M300pETEHNE MOTJIO OBITH OCYIIIECTBIICHO CIICIIUATICTOM B JJAHHOU 00JIacTh»),

158 B kauecTBe HeJaBHUX NPUMEPOB cM. 1okymeHTsl WIPO/GRTKF/IC/5/6 n

WIPO/GRTKEF/IC/5/13.
Cwum. nokyment IPC/CE/32/8 («Pa3Butue kinaccu(huKanruoOHHONH CHCTEMBI JJTs TPaIUIIMOHHBIX
3HAHUIY),

159
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HJIM OHU MOTYT KOCBCHHO COOTBCTCTBOBATH B TOM CMBICJIC, YTO OHU HC IPOTUBOPLCHAT
TpeOOoBaHUsIM TOTOBOPOB. Ecim cymiecTByeT oTaebHOE TpeOOBaHUE PACKPBITHS, MOXKET
noTpebOBaThCS PA3bSICHEHHUE €TI0 MTPABOBOM U MPAKTUYECKOW B3aUMOCBSI3HU C IMPOIIECCOM
YTBEPKJICHHSI U BBIJJAUM TIATEHTA: BO3MOXKHBIE CTPYKTYPhI BAPHHUPYIOTCS OT OTJCIEHOTO
O6H3&T€HBCTB3 OTYCTHOCTH, HAKJIAABIBACMOI'O Ha 3a4BUTCIIA 110 OTHOIICHUIO K OTHGHBHOﬁ
HOpMeE (M TTOJICIKAIIETO OTACILHON CAaHKIIMH ), CPABHUMOTO C TPEOOBAaHUSIMH OTYETHOCTH,
OTHOCAIHUMUCA K HTHOCTPAHHBIM HWHBCCTHUHHWOHHBIM JOTrOBOpPaM UJIK JOTOBOpaM Ha
BBINTOJIHEHHUE TOCYJAPCTBEHHOTO 3aKa3a, 10 HOBOTO 3JIEMEHTa OLEHKH MaTeHTOCIIOCOOHOCTH
I/I306peTeHI/I}I, OC}’H.[GCTBJIHGMOI\/'I IIaTCHTHBIMU UJIN CYI[GGHBIMI/I OopraHamMu.

H€K0m0pbl€ KJlrouesble 60npocsl

206. KiroueBbIM BOIIPOCOM SIBJIIFOTCSI B3aUMOOTHOIIEHUSI MEXAY T€HETUUECKUMU
pecypcaMu ¥ TPAIUITMOHHBIMY 3HAHUSIMH C OJTHOM CTOPOHBI U 3asIBJICHHBIM N300PETEHUEM C
npyroit. Crofia BXOIUT pa3bsCHEHUE TMana3oHa v BpeMs ICUCTBUS 003aTEIILCTB B
OTHOIIIEHUU TaKMX PECYpPCOB U 3HAHHK B CTPaHE MPOUCXOKIACHHUSI U B MHOCTPAHHBIX
IOPUCAUKIIUSAX U TOTO, KaK JTATIEKO 3TH 0053aTeNbCTBA «BTOPTAOTCS » B TIOCIEAYIOUTHI
M300peTaTeNIbCKUI TIPOIIeCC M BO3HUKAIOIINE B PE3yNbTaTe 3asBKU Ha maTeHThl. HeoOxoanma
SICHOCTB C T€M, YTOOBI ITATEHTHBIC UJIH CYACOHBIC OPTaHbl, @ TAK)KE 3asIBUTEIb WIH BIIaICIIel]
MaTeHTa 3HaJIM, KOT/1a 00513aTeIbCTBO BCTYIAET B CUJTY U, C APYTOM CTOPOHBI, KOT/Ia
B3aUMOCBSI3b C TEHETUUECKUMU pecypcamMu WIH TPAIUIIMOHHBIM 3HAHUSM SBIISIETCS
JIOCTAaTOYHO OTJAJICHHOM MJTM HECYIIECTBEHHOM 71l BEICTaBJICHUS TpeOOBaHMS. ITO
0COOCHHO Ba)KHO, €CITM TPeOOBAHHE SBIISETCS 00S3aTEIbHBIM, BJICUET OpeMsi JOKA3bIBAHUS
WJIM OTBETCTBEHHOCTH 3 €0 JOJDKHOE BBHIMOJHEHUE, WIIH MOYKET IPUBECTH K MPU3HAHHUIO
MATCHTHBIX MPaB HeIEHCTBUTENBHBIMU. [Ipu 00CYKICHIH BO3MOXHBIX TpeOOBaHUI
PaCKpBITHS OBLT TPOAHATIM3UPOBAH PSIJT PA3THMYHBIX CIIOCOOOB OTPAXKEHUS CBSI3H C
TeHETHYECKUMHU PECYpCaMU U TPATUIIMOHHBIMY 3HaHUSIME. OOIIHMe TPUHIIUIIBI TATEHTHOTO
3aKOHOJIaTEILCTBA MPEAYCMATPHUBAIOT HEKOTOPHIE 00JIe€ KOHKPETHBIE CTIOCOOBI OTPAKECHHS
3TOH CBSI3M, JJa’Ke €CIIH LeJIb TPeOOBAaHUS HE MOHATHA C TPAJAULIMOHHON MATEHTHONW TOUKH
3penust. [[aTeHTHBIN 3aKOH MOKET TaK)Ke MPUBIIEKATHCS JIJIs PA3bICHCHUS WIIH
OCyILECTBIICHH OoJiee 0OLINX TPeOOBAaHHM PACKPBITUS: HANIpUMeEp, ol1iee TpeOoBaHUEe
PACKPBITHS TCHETHYECKUX PECYPCOB, UCIIOIB30BAHHBIX B U300PETCHUH, MOXKET OBITh
TPYIHBIM IS OTIPEJICIICHHUS HA TIPAKTUKE U OHO MOKET OBITh OCYIIIECTBICHO MOCPEACTBOM
0oJiee TOUHOTO KPUTEPHS, B COOTBETCTBUHU C KOTOPBIM PACKPBITHE TPEOYETCS TOIBKO TOT/IA,
KOTrJia IOCTYII K pecypcaM HeOoOXOAUM JUIsl BOCITPOU3BeieH s n300peTeHus. CTeneHb SCHOCTH
U TIPEICKA3YEMOCTH BIIUSHUS JTI000TO TpeOOBaHUS PACKPHITHS OYIET 3aBUCETh OT TOTO,
MOKET JI TpeOOoBaHMNE ObITh MPOAHATMU3UPOBAHO WM BHIPAKEHO HA SI3BIKE MTATEHTHOTO
3aKOHOJATEJILCTBA.

207. Jlpyrum KJIFOYEBBIM BOTIPOCOM SIBJISIETCS TPaBOBasi OCHOBA TPEOOBAaHMSI PACKPBITHS U €€
B3aUMOCBA3b C paCCMOTPCHUCM 3asABKU HA MMATCHT, Bbmaqeﬁ MaTCHTOB U OCYHICCTBJIICHUCM
naTeHTHBIX MpaB. OTclo/1a BO3HUKAET BOIPOC MPABOBOTO U MPAKTUUYECKOTO B3aUMOCHCTBHS
TpeOOBaHUS PACKPBITHS C IPYTMMHU OOJIACTSIMHU IIpaBa 3a MpeeaMH MaTeHTHOW CUCTEMBI,
BKJIIOYAsl 3aKOHO/IATEIbCTBA IPYTUX IOpUCAUKINI. HekoTophlie 13 npaBoBBIX U
MOJIMTUYECKUX BOMPOCOB 3aKJIIOUAIOTCS B CIEAYIOIIEM:

- BO3MOXKHas pOJib MATEHTHOT'O 3aKOHO/IATENbCTBA OJHOM CTPaHbI B KOHTPOJIE U
OCYILIECTBIICHUH JIOTOBOPOB, JIUIIEH3UN U HOPM B IPYTHX OTPACIISIX IIPaBa U B APYTUX
FOPUCITUKITUSX, & TAK)KE pa3pelieHue BOIPOCOB MEKyHAPOAHOTO YaCTHOT'O MpaBa
WM “BbIOOpA 3aKOHOB”, BOSHUKAOIIMX MTPH TOJKOBAHUH U PUMEHEHUH B PA3HBIX
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IOpI/ICI[I/IKI_[I/IHX I[OFOBOpHBIX O6H3&T€HBCTB H 3aKOHOB, onpez[eml}oumx 3aKOHHOCTb
noctyna u ucnonb3zoBanue ['P/T3;

- CYHIHOCTH 00s13aTeNIbCTBA PACKpPBITHA, B YaCTHOCTHU, ABJIACTCA JIM OHO B OCHOBHOM
MpO3pavHbIM, CO,Z[GI\/'ICTBYIOH.II/IM KOHTPOJIIO 3a COOTBECTCTBUCM HCIIATCHTHOMY
3aKOHOAATCJIbCTBY, NJIM BKIIIOYACT B ce0s MexaHu3M 00eCCUCHUS COOTBETCTBHA,

- CHOCO6I)I, KOTOPBIMH IAaTCHTHOC 3aKOHOAATCIIBCTBO U IpoUcaAypa MOI'yT YYUTBIBATH
00CTOSITEILCTBA U KOHTEKCT H306peTaTGHBCKOﬁ AKTUBHOCTH, HC OTHOCAIIHECA K
OIICHKE I/I306peTeHI/I5[ KaK TaKOBOI'O M K ITPUTOAHOCTH 3aABKHU IJIA BblJa4W ITIaTCHTA,

- CHUTYalllH, B KOTOPbIX HAI[MOHAJIbHbIE BEJJOMCTBA MOTYT MPEABSABIAT
JOTIOJTHUTEIbHBIE aIMUHUCTPATUBHBIC, TPOLIETYPHBIC WU CYIIECTBEHHbBIC TPABOBBIC
TpeOOBaHUs K 3asIBUTEIISIM B paMKaX CYIIECTBYIOIINX MEXIYHAPOIHBIX MTPABOBBIX
CTaHAapTOB, IPUMEHSAEMbIX K IIPOLIEIyp€e MaTEeHTOBAHUS, U COOTBETCTBYIOIIASL POJIb
MEXIYHApOAHOIO 3aKOHO/IATEIbCTBA U MTPABOBBIX MPUHIIUIIOB, HE OTHOCSIIUXCS K
MHTEJUIEKTYaJIbHON COOCTBEHHOCTH;

- I[IPaBOBOE Pa3JIMYME U PA3IHUUe B JEHCTBUU MEXKAY MaTEHTHBIMU (hOpMaIbHBIMU
WM IPOLETypHBIMU TPEOOBAHUAMHU U KPUTEPUSAMH aTEHTOCIIOCOOHOCTH 110
CYILIECTBY, a TAKXKE CIIOCOOBI XapaKTEPUCTUKU IPABOBOI'O CMBICIIA 3TUX Pa3IMYHii;

- pa3bACHEHHE CMbICJIA TAKUX BOIPOCOB, KAK KOHILIENIINA “CTPAHbI IPOUCXOKIACHUS
B OTHOUIIEHUH F€HETUYECKUX PECYPCOB, OXBATHIBAEMBIX MHOTOCTOPOHHUMU
CHCTEMaMH JIOCTYIA U paclpeieseHus BBIro (MpuobLIei), MOIX0IbI K
YCTaHOBJICHUIO U pealu3aliil YCIOBUN JOCTYIA U paclpeaeaeHus NpuobLieil B
KOHTEKCTE aTeHTHBIX TPEOOBAHUI PACKPBITHS, H COTIIACOBAHHOCTb MEXTY
MEXaHU3MaMHU PETUCTPaALUK U YIOCTOBEPEHHUS YCIOBUHM 1 MATEHTHON CUCTEMOM.

208. Cnepyroumii BOpoc, KOTOPBII MOMJICKHUT Pa3bICHEHUIO, 3aKJIFOYAETCA B TOM, KaKue
NENCTBUS N300peTaTeNs N 3aIBUTENS JTOJKHBI KOHTPOJIUPOBATHCS M PErYIIMPOBATHCS
MOCPEJICTBOM TPEOOBAHUS PACKPBITUS — ACUCTBUTENbHOE HcToiab3oBanue ['P/T3 nim momaya
3asBKU Ha naTeHT. OTHOCUTHCS JIM MOJIMTUYECKUI HHTEPEC K 3aKOHHOCTH (BKJItOUast
IpEIBapUTENHHO MOTYYEHHOE COTJIacue) UCCIeI0BaHuUs WIM KOMMEPUECKOT 0 TOBEIEHUS C
ucnonb3oBanuem ['P/T3, B kakoMm ciiydae 3asiBKa Ha MaTEHT UTPAET BTOPOCTEIICHHYIO POJIb B
MPEIOCTABIICHUH 10KA3aTEeIbCTB TAKOTO MOBEJACHUS U KacaeTcs JIM 3TO caMoro (akTa mojauu
3as1BKU WJIM BJIAJICHUS TATEHTOM (HapuMep, €U IpeIBapUTEIbHO MOJYYeHHOE COTiacue
JIaBaJIOCh Ha MCCIIEIOBAaHNUs, a HE Ha ucnpammsanue npas Ha MC, nnu npensapurensHo
MOJIy4EHHOE COTJIACHE BKIIIOYAET COTJIAICHUE O Tiepeiade MpaB, COBIAICHUH UK 00
AQHAJIOTUYHBIX YCIIOBUSX, OTHOCSIIUXCS K OyayIiel HHTEUIeKTyalbHON coOcTBeHHOCTH)? B
MOCJIETHEM CITydae MaTeHTHAsl CUCTEMa BPsI/I JTU CMOKET MPEAOCTABUTh KOHTPOJIUPYIOMIHUMA U
MIPOBEPSIIOLINI COOTBETCTBUE alnapar Jjisl BCEro BO3MOKHOI'O PEIEBAHTHOIO UCITOJIb30BAHUS
I'P/T3 u ponomHUTENbHBIE TPEOOBAHUS MOTYT YBEIHYUTH OTHOCUTEIHLHOE IPUMEHECHHE
JIpYTUX HEMATeHTHBIX CTpaTeruil (BKIItouasi MEXaHU3Mbl HEPACKPBITHSI, TaKHe, KaK OXpaHa
TOPrOBBIX CEKPETOB). B mocienanem ciydae, eciau ycloBUS U NMPaBUiIa JOCTYIA, BKIIOYAS
IpeIBapUTENLHO MOTYYEHHOE COTJIacue, peryIupyroT caM (akT mojayuu 3asBKU Ha MaTEHT,
BOIIPOC MOXKET UHTEPIPETUPOBATHCA C TOUKHU 3pEHUS MIpaBa Ha M0/1auy, a perucTpalus npasa
COOCTBEHHOCTH, JIMIIEH3MOHHBIX UHTEPECOB MJIM 3aJI0TMOBOM J0JH B MaTEHTE, KaK IPAaBUIIO, HE
SIBJISIOTCS IPEIMETOM SKCIIEPTU3bI 3aBKHU 0 CYIECTBY M PACCMATPUBAIOTCA B PA3JIMYHBIX
IPOILIECCaAX.
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209. BelmenpuBeeHHas IUCKYCCHs HallpaBjeHa Ha BBISIBJICHUE U Pa3bsCHEHHUE ITPAaBOBBIX U
HNOJUTUYECKUX BOIIPOCOB, KOTOPHIE IPOUCTEKAIOT U3 TPEOOBAaHUI paCKpPBITHS B OTHOLIEHUN
I'P/T3 u Ha ycTaHoBIeHUE UxX CBsi3H ¢ goroBopamu BOUC, oTHOCSIIUMUCS K
MEXIYHapOAHON NaTeHTHOU cucTteMe. HeKoTopbie N3 OCHOBHBIX MTOCTABJICHHBIX BOMPOCOB
SIBJIIFOTCSI IPEAMETOM MPOAOJIKAIOLIENCS MEKIYHAPOIHOM MonuTHYeCKOM tuckyccun. Croaa
MOYET BXOJUTh BOIPOC BEIOOpA MOJIMTUKH, TAKOH, KaK pa3nuyue Mex1y (opMallbHbIMU
TpeGOBaHUAMH UIH “DOPMOIi U copep KaHUuEM” U MaTepUATbHBIM ITaTEHTHBIM
3aKOHOAATEIBCTBOM, U TO, KaK YIOCTOBEPATH OCHOBY IPEABAPUTENBHO IIOJIY4YEHHOTO
COTJIACHsI MJIH 3aKOHHOCTH octyna K ['P/T3. BelmenpuBeneHHas AUCKYCCHUS MOYKET BHECTH
HEKOTOpbIe COOOpakeHHs U MaTepHalibl B IPOIOJIKAIOIIMECS TOJUTHYECKUE criophl. Tekymas
MEXyHapOAHAas JUCKYCCHSI T10 BOIIPOCAM PACKPBITHUS, OTHOCSIUMCS K TEHETUYECKUM
pecypcam M TpaAULMOHHBIM 3HAHUSAM, JMHAMAYHA U OTHOCUTENIBHO CIIOJKHA. Psijl KITFOUeBbIX
IIPABOBBIX KOHLEMIMI U TOAXO0/10B, BBIIBUHYTHIX B IIPOLIECCE ITOM AUCKYCCHUHU, HE U3YUEHBI U
IIOTOMY HE MOT'YT OBITh IIPOAHAIU3UPOBAHBI C ONIPeIeNeHHOCThI0. [loaTOMYy HHpOpManus,
IIPEIOCTABIEHHAs B 3TOM MCCIIEA0BAHNH, IPEJHA3HAYEHA COIEHCTBOBATh MPOI0JIKAIOLIEICS
JIUCKYCCHUH, a HE MPENUCHIBATh KaKhe-TO KOHKpeTHbIe moaxoasl. Cekperapuat BOUC
MOXET MPEJOCTaBUTh JabHEHIIYI0 HH(POPMAIIMIO U TIPOBOJUTD AaIbHEHUIIHI aHAIN3
IIPABOBBIX U MOJIMTUYECKUX BOIPOCOB, KOTOPHIE MOTYT BO3HUKHYTB B ITPOLIECCE
MEXIyHAPOJIHOM TUCKYCCHH, BKITI0Yas B KOHTeKcTe 0ocyxaeHuit Ha KbP COP, kotopsie u
IIPUBEIIN K IIPEJIOKEHUIO OCYILIECTBUTH JaHHOE UCCIIEOBAHHUE.

[Konen [IpunoxeHust 1 JOKyMEHTA |
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