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AHHOTALUA

B HacTosweM goknage npencrasnieH KpaTkuin 063op metoaoB 60pb0Obl ¢ HapyLLIeHUsaMN NpaB
Ha TOBapHblE 3HaKN B MHTEPHETE, NpuyemM ocoboe BHMUMaHWE yaeneHo BO3MOXHbIM MepaM B
OTHOLLEHUN NPOAAXKM KOHTPadaKTHbIX TOBApOB Yepes3 MHTepHET. B Hem obcyxaatoTcs
BO3MOXHblE rpaKgaHCKO-NpaBoOBLIE, YTONOBHO-NPAaBOBLIE U a4MUHNCTPATUBHO-NPABOBbLIE
cpeacTBa 3aWmThl, NOAYEPKNBAIOTCA MX HEAQOCTATKN B KOHTEKCTE CETEBOW cpeabl U
npeanarakTcsa pasfnnyHble BapuaHTbl NPMBEYEHNS K OTBETCTBEHHOCTM NOCPEAHNKOB, a Takke
A06pPOBONbHBIE MEPbI N CBA3aHHAs C 3TMM HEOOXOAMMOCTbL pa3paboTkn n BHEAPEHUS
€anHoobpasHbIX PyKOBOAALLMX NPUHLMMNOB.

HacTodawmn aHanms npoBedeH npy omHaHcoBoW nogaepxke Kopenckoro BeAoMCTBa UHTENNEKTyanbHOM
cobcrBeHHocTn (KBUC).
" B HacTosiLLeM JOKYMEHTE U3NOXEHO MHEHME aBTopa, KOTOPOe MOXET He CoBMNagaTb C MHEHUSIMU
CekpeTapuaTta unm rocygapcts-yneHoB BOUC. AsTop xoTen 6kl Bbipa3uTtb 6rnarogapHocTe MeTke MoToYHUK,
KaHaouaaty B JoKTOopa hmnocodckmx Hayk n3 JIoHOoHCKOro yHuBepcuTeTa koponesbl Mapum 1 nektopy,
npuvrnaweHHoMy Koponesckum konnemxem JIoHOOHa, 3a ee Ype3BblHaHO BaXHbI BKag B paboTy Hag aTuM
AOKNaaoM.
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L. BBEAEHUE

1.  Ha cerogHsilwHWiA aeHb 13 BCeX BUOOB TOProBnv KOHTpadakTHbIMK ToBapamun Hanbonee
ObICTPLIMK TEMNAMKU pacTeT TOProens Yepe3 nHTepHeT. CTpagdaloT He TONbKO BeayLume
MUpOBble GpeHabl, HO U Manble 1 cpeaHue npeanpusaTusa (MCI1) Bo Bcex cekTopax 9KOHOMUKM
BO MHOMMX CTpaHax mupa.

2. MpakTnyecku B Kaxkgom rocygapcree-uneHe BOVIC cylwecTByIOT rpaXaaHCcKo-npaBoBble
cpeqacTBa 3alWmThl BNagenbLes TOProBbix 3Hakos'. B GONbLUMHCTBE C criyyaes aTu cpeacTea
OKa3blBaTCA HeJOCTaTOYHO 3P EKTMBHBIMM NO CrieayowmmM npudmHam: (1) NMYHOCTb
HapyLIMTENs YacTo HEM3BECTHA BNagenbLy TOBapHOro 3Haka; (2) ata npobrnema aHOHMMHOCTH
ycyrybnsietcs T.H. hbeHOMeHOM «ybew KpoTa» — CUTyaumsmMun, Korga HapylmTenb YCTaHOBIEH
N ero Be6-canT 3aKpbIT, HO MOYTM MIHOBEHHO NOSABMSETCA HOBas CTpaHuLa ¢ 06bABIEHNEM O
npogaxe, Ho yxe ¢ gpyrmm URL; (3) npocTto 13-3a o6bema 1 CKOpOCTU OHMaNH-Npoaax
KOHTpadhakTHbIX TOBApOB AENCTBOBATb NPUXOAUTCA OYeHb ObICTPO: MHCpOpMaumMs 0 npoaaxe
pa3meLllaeTcsa Ha Beb-cariTe BCEro Ha HECKOMNbKO AHeN, a TO U YacoB; 3Ta npobnema tempus
fugit cyLlecTBEHHO 3aTpygHAET CBOEBPEMEHHOE OOHApPYXXEHNE N OTCNEXNBAHME pa3MeLLLaeMbIX
B MHTEPHETE 0OBbABNEHUI O Npoaaxe KOHTpadhakTHbIX TOBApOB; (4) rpakaaHCKo-npaBoBble
CpeACTBa 3alUMTbl OMOMHSTCA YrofIOBHO-NPABOBLIMU M agMUHUCTPATUBHO-MPABOBbLIMU
cpeacTBaMu, O4HaKO ANng TOro YTobbl BNAacT Npubernun K ux NnpuMeHeHmto, Konm4ecTBo
HapyLLeHUn aBTOPCKNX NpaB 1 06beM Npogaxun KOHTpadakTHbIX TOBApOB OOIMKHbI ObITb
AOBOSbHO 3HaunTenbHbIMK; (5) HE Bceraa 04eBMAHO, Kakme MUHUMAaIbHbIE KOHTaKTbl UK
CBA3N HEOOX0AMMO OTCNeanTb, YTOOLI ONPeaenvTb PUCANKLMIO HA TEPPUTOPUN CTPaHbI, B
KOTOPOW COBEPLLEHO HapylweHue; (6) HapylwmTenu, kak npaBunno, UCnonb3ytoT 6onee ogHoro
BeO-calTa B pa3HbIX CTpaHax, YTo NOAHMMAaET BOMPOCHI NpMBEAEHNSI B UCNIONHEHME CcyaeObHbIX
pELLUEeHN, MPUHUMAEMbIX CYAaMMN MHOCTPaHHbIX topucankumii; (7) B HacTosiLLee BpeMs He
CyLLIeCTBYET MEXAYHAPOAHOro MexaHn3ama gobpoBonbHOro apbuTpaxHoro pasbuparenscrea
no Aenam o KOHTpadakumMm B UHTEPHETE.

3. B HacTosilee BpeMsi eAMHCTBEHHBIMM BapyaHTaMn — B TEX rocy4apCTBax-yreHax, rae
OHM BOODLLE CyLLECTBYIOT, — SBNSATCA 4OOPOBONbHbIE MEpbl U HEKOTopble hopMbl NePBUYHOM
OTBETCTBEHHOCTW, OTBETCTBEHHOCTU COY4aCTHMKa UM NocpeaHmKka NPUMEHUTENBHO K
MHTEpHeT-NpoBaraepam. ATV BapuaHTbl B CBOK OYepeb CPOYHO HYXKOAKTCS B rapMOHMU3aLIMK,
B CBSI3W C YeM HEOOXOAMMO YCTaHOBUTL eanHoobpasHble pykoBoAsLIME NPUHLMMbI, MOCKOSIbKY
MHTEPHET N0 CBOEMY XapakTepy siBnseTcs rnobanbHbiM. IpHEKTUBHLIMU NPUHUMaEMbIe
Mepbl MOryT CTaTb TONbKO Toraa, korga 6yayT paspaboTaHbl U YCTaHOBMNEHLI COMNacoBaHHbIE
MeXayHapoaHble TEXHUYECKME U topuanYeckme ctangapTel. B HacToswem goknage atu
BOMPOCHI pacCMaTpMBaOTCS B MeXAYHapOAHOM KOHTEKCTE.

Il. MPAXXOAHCKO-NMPABOBbIE CPEACTBA 3AWUTbI OT HAPYLLEHUA B
MHTEPHETE

4.  [paxpaHCKo-NpaBOBbIMY CPEACTBAMM 3aLLMTLI, KOTOPbIE BriaAenbLibl TOBAPHbIX 3HAKOB
MOTryT NMPUMEHSTb B OTHOLLEHWUM HapyLluuTenen npas VIC, sBnsitoTcst 3anpeTuTenbHble cyaebHble
pelueHus, Bo3MeLLeHre yuiepba 1 NoCTaHOBMNEHNS cyaa 06 YHUYTOXEHUM TOBapOB,

! CornalleHreM 0 TOProBbiX acnekTax npaB UHTeNNekTyansHon cobctBeHHocTn (Cornawennem TPUMC)

BcemwnpHol Toprosow opraHusaumm (BTO) ycTaHOBNEHbl MUHUMarbHbIE, rpaXKa4aHCKne, aAMUHUCTPaTUBHbIE U
YrorioBHble cTaHaapThl 3awmnTbl MIC, 0AHaKo NOCKOMbKY 3TO corfalueHne Bbino 3akmioveHo eLle A0 NosBeHUs
WHTEpHeTa, ero NosioXeHUsi He y4YuUTbIBany OHManH-Toprosnto. [ns perynmposaHust BONPOCOB, KacatoLmxcs
KoHkpeTHO UC, rocyaapcTsa UCMONb3YOT NOMOXKEHUSA PErMOHaNbHbLIX UK ABYCTOPOHHUX AOrOBOPOB, B TOM YUCrie O
sawuTte MC B uHTepHeTe (cMm. ctaTtbio 20.11 pasgena 20 (MIC) BceCTOpOHHETO 3KOHOMWYECKOTO U TOProBOro
cornaweHus mexay EC n Kanagon (CETA), nyHkT 30 ctaTtbu 18.10, pasgena 18 CornalueHusi o ceo6ogHom
Toproene mexay Pecnybnukoii Kopesi u CLUA 1 nucbmo-noaTeepxaeHne 06 orpaHnyeHusix, yCTaHOBMEHHbIX Anst
npoBangepoB nHTepHeT-ycnyr, ot 30 uioHs 2007 r.).
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Hapywatowmx npasa MC. Bonpoc B ToM, NnpeayCMOTpeHbl N Takne Mepbl 3aKoHOA4aTeNbCTBOM
TOW UM MHOW CTPaHbl, a TakKe B TOM, HACKOSIbKO OHM 3QDDEKTUBHbI, YYUTbIBAs Xapakrep
WHTEPHET-PbIHKOB 1 aHOHMMHOCTb Hapywmntenen. Kpome Toro, BeposasTHOCTb MOBTOPHOIO
COBepLUEHNS HapyLleHns (NyTem pasMmeLleHnsa HOBbIX 06 bABNEHUI UM UCNOSb30BaHUS APYruX
URL) BbICOKa, a HapyLUMTESb NPX 3TOM HE HECET NPaKTUYECKM HUKaKUX 3aTpaT. [losaTtomy
npaBoobnagaTenn NCnonb3yT NOCPEOHNKOB, Kak B paMkax nporpaMmm 4o6poBOSibHOro
npaBoMNpMMEHEHUS, Tak 1 B nopsake cyaebHoro pasbuparenbctsa, NbiTascb obecneunTts 6onee
3P PEKTMBHYIO 3aLLMTY CBOMX NpaB Ha TOBApPHbIE 3HAKN.

A.  OTBETCTBEHHOCTbL NOCPEOHNKOB

5.  OHnaiiH-nocpeaHuKM MOryT HECTU OTBETCTBEHHOCTL 3a NPSIMOE HapyLLeHue npas Ha
TOBapHbIE 3HaKM, ECMNM OHU Y4aCTBYIOT B NpoAaxe KOHTpadaKTHbIX TOBApPOB B MHTEPHETE.

XOoTsi B NpMHUMNE 3Ta OTBETCTBEHHOCTb NPEAYCMOTPEHa B HEKOTOPbIX OPUCOUKLUSIX TONBKO B
Tex Cny4asix, Koraa NoCpeaHNKN UCTONb3YIOT TOBapHbIE 3HAKW B MHTEPHET-pekname’, B
GONbLUNHCTBE CNyYyaeB 3TV NOCPeOHMKM NULLb OKa3bIBakoT YCyri, NO3BOMSAOLIME HAPYLLMTESHO
npaB npoAaBaTtb KOHTpadaKkTHble ToBapbl B UHTEPHETE. [103TOMY B GONbLUMHCTBE HOPUCONKLNIA
3aKOHOM NMpedycMoTpeHa cybcuamapHasi, KOCBeHHast N AenuKTHasi OTBETCTBEHHOCTb OHMalH-
NOCPEAHUKOB, KOTOPbIE HEe NMPUHMMAIOT HEOOXOAMMbIE MEpbI, 3aHMMAsICb CBOMM GU3HECOM UNi
OKa3sblBasi CBOU YCyrn B UHTEPHETE.

a)  YCTaHOBNEHHbLIE HOPMbI MOBEAEHUS

6. B HEKOTOpbIX OPUCANKUMSX OENCTBYIOT NOMNOXEHUS, OCBOOOXAAtoLLME NPOBangepoB OT
OTBETCTBEHHOCTW, €CNN OHM BedyT cebs HENTparnbHO UM NacCUBHO, HE Y4acTBYIOT B
pa3paboTke KOHTEHTA M €CN UM HE U3BECTHO O TOM, YTO KOHKPETHLIN KOHTEHT HapyLlaeT
npasa NC. [Ons Toro 4tobbl n3bexxatb OTBETCTBEHHOCTU, MHTEPHET-NOCPEAHNKM 00a3yIoTCA
cobrntogartb onpeneneHHble «HOPMbl NoBegeHus». Noka He CyLecTBYET Kaknx-nmbo 4eTko
ChopmMynmnpoBaHHbIX NN YHUDULMPOBAHHbLIX ONpeaeneHnin Takmx HOpM, KOTOpbI€ AOMKHbI
cobntogate nocpeaHnkn. OgHako eCTb OAUH NPUHLKM, KOTOPLIM PYKOBOACTBYIOTCS BO BCEX
IOPUCOVKUNSX: NOCPEeOHUK HE HECEeT OTBETCTBEHHOCTM 3a COy4YacTue B HapyLLUEHUK, eCIM eMy
He ObINIo 3BECTHO O dhakTe HapyLlieHusi. CTOrb Ke HESICHO, B YEM LOJKHbI 3aKMo4YaTbCs
NPEBEHTMBHLIE MEPbI, KOTOPbIE AOMXKHbI ObITb NPEANPUHATLI NOCPEOHUKOM, NOCNEe TOro Kak
npasoobnagaTtens coobLWun eMy 0 KOHKPETHOM HapyLUEeHWUN.

7. B Kutae Hopmbl, ocBOBOXOaoLWMe OT OTBETCTBEHHOCTU, coaepxaTcs B [onoxeHun o
perynmpoBaHuM MHTEpHeTa®, 1 CTaHOapTOM «KOCBEHHOI» OTBETCTBEHHOCTU NOCPeaHMKa
ABNAETCA «pa3yMHas OCTOPOXHOCTL»?. HauuHas ¢ 2011 r. cyabl NpUAEpXUBAKOTCH MHEHUS,
YTO CTaHAapT pas3yMHON OCTOPOXKHOCTU, OCBOOOXAAOLWMIA MpoBaraepa OT KOCBEHHOM
OTBETCTBEHHOCTW, HE OrpaHMYnBaeTCs cobnogeHmemM npouenypbl «yBeAOMIEHNS U 3aKpbITUS».
MpoBangepbl ycnyr 0683aHbl NpyHMMaTh 6onee CTporne Mepsbl C Lienblo NpekpaLleHms
HEe3aKOHHbIX AEWCTBUN, Takne Kak «nybnmyHoe ocyxaeHne He3akOHHbIX ENCTBUIA OHNaNH-
npogasua; MOHWKEHUe «pPenTuHra gosepus» K npogasuy (kK MHopMaumm, pasmellaemMon Ha
Beb-caviTe); BBeAeHMe OrpaHMyYeHnn Ha nonb3oBaHue Beb-canTom (nyTem BBeAeHUS 3anpeTa
Ha Npogaxy onpeaeneHHbIX TOBApOB) U, B KAYECTBE KpanHen Mepbl, MOMHbIN 3anpeT Ha
MCNONb30BaHME MHTEPHET-NNATOPMbl OHNaNH-NPOAAaBLOMY. Takoe M3MeHeHune nogxoaa
KUTaNCKNX CyO0B COMPOBOXAANoCh HOBbIMW MepamMu nonntukn. Lipkynapom Munmnctepctea
TOproenu 6bin yCTaHOBMNEH psa TpeboBaHMIM K OHNaH-NOCPeaHKaM U MHTEPHET-NpoaasLam,
KOTOpbIX 06513anun «aenaTe 6onee 4OCTYNHOM MHOPMaLMIO O NpodasLax, NNaTeXHbIX

2 B CLUA Takast oTBETCTBEHHOCTb NpefycMOTpeHa ctaTbel 43(a) 3akoHa JIaHxeMa; 1 OCHOBbIBaeTCH Ha

?eu.leval no aeny Tuddann npotme eBay (Tiffany v eBay 600 F.3d 93 (2nd Cir. 2010) 113-114).
Cratba 23 MNonoxeHust 0 perynmpoBaHun MHTEpHeTa B Kutae.

4 Crtatbs 36 [JenuktHoro 3akoHogatenbcteBa Kutanckon HapogHon Pecnybnuku.
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peKBM3NTax, NTOrMCTUKe, NOCNenpoaaKHOM 0OCyXMBaHUK, YPErynMpOBaHMM CNOpPOB,
KOMMNEeHcaLumMm 1 MOHUTOPUHIE MPOLIECCOBY, U 3TN Mepbl 6binn 3akpenseHsl B 2014 1. B
NOCTaHOBNEHUN 00 agMUHMUCTPATUBHBLIX Mepax [[oCcyaapCTBEHHOW agMUHUCTPaLMK No
MPOMBILLNEHHOCTY U TOPrOBME B OTHOLLEHWUN OHMNaH-TOProBnn®.

8. B l'epmaHum OTBETCTBEHHOCTb OHMANH-NOCPEAHMKOB NPeayCMOTPEHA HOpMaMM
topucnpyaeHumnn, CyLLeCTBOBABLUMMU eLLEe 4O NOSIBIIEHNA MHTEPHETa U NpeaycMaTpuBaoLLMmMm
AENMKTHYI0 OTBETCTBEHHOCTb B criegyowmx cnyyasax: (1) obBmMHaeMbIn He HeceT
OTBETCTBEHHOCTM 3a NepBUYHOE NN BTOPUYHOE HapylleHue npas VC; (2) gomkHa B
AOCTaTOYHOW CTEMEHN NPOCNEXNBATLCA NMPUYMHHO-CNEACTBEHHAA CBA3b MeXAY AENCTBUAMMU
UM ynyLweHnsammn o6BuHAEMoro un HapyweHuem npae VIC (koTopoe MOXeT ObiTb
npogosnkarLwmmcst), Yto bygeT o3Hadatb coydacTtue; u (3) o6BUHAEMbIN SOrmkeH obrnagaTtb
cpeacTBamu (hakTM4eckumMmn unu IpUanYeckuMm) Ansa yCcTpaHeH1s NpuYnHbl NPOUCXOASLLErO
HapyweHusa. To4yHee roBops, B KOHTEKCTE MHTEpHeTa AOKTpuHa «Storerhaftung» 6bina
cchopMynunpoBaHa B npoLecce paccMoTpeHnsa aen o6 «MHTepHeT-ayKumoHax». B atom
KOHTEKCTe ObIno peleHo, YTo NpoBanaepbl NNatopm Ha MHTEPHET-PbIHKE HE HECYT
OTBETCTBEHHOCTW 3a HapyLLUeHWe NpaB Ha TOBapPHbIE 3HaKW, eCr OHX 3aBE4OMO He 3Hanm o
pakTe HapyweHus. Ecnu nocpegHuky Obinio M3BECTHO O HApPYLLEHUN, OH MOXET OblTb
NpuBrie4YeH K OTBETCTBEHHOCTM KaK «COYYaCTHUK», U CYA MOXET NPUHATbL Mepbl NPaBOBOW
3aWmThl B BUAE cyaebHOro sanperta u pacnopsamTbCs O NPUHATUN NPEBEHTUBHBLIX Mep®.

9. B Pecnybnuke Kopesi AENCTBYIOLNIN HA «OTKPbITOM pbIHKE» onepaTop HeceT
OTBETCTBEHHOCTb B Ka4eCTBE COy4acTHUKa, ecrnn eMy 6bifio 3aBeJOMO U3BECTHO O KOHKPETHOM
HapyLeHUN N y Hero Gbina BO3MOXHOCTb MPUHATL NPEBEHTUBHbIE Mepbl. XoTHA obuiee
00s13aTenbCTBO HAbnoaaTh 3a OHMANH-KOHTEHTOM HE NPeayCMOTPEHO, KakK TOJbKO
nocpeaHMKOM MOofy4YeHo yBe4OMIIEHNE O HapyLLeHnn, OH 06A3aH NpeaoTBpaTUTb NosSBIEHNE
HOBbIX 0OBbSABMNEHUI O NpoAaxe Tex e Hapyliatowmx npasa NC TOBapOB7. K coxanenuto, 0o
CUX MOP HET YETKMX PYKOBOAALLMX YKa3aHUN OTHOCUTENbHO TOro, Kakoro poga NpeBeHTUBHbIE
Mepbl OOMMKHbI MPUHUMATBCA.

10. B CoeavHeHHbIx LWUTaTax ogHUM 13 Hanbonee M3BECTHbIX PeLIEeHMI O Coy4YacTun B
HapyLLeHUn NpaB Ha ToBapHble 3Hakun 6bINo peweHne no geny «TuddaHm npoTns eBay», rae
ANa ycTaHoBMNeHna hakta HapyLleHUs 6611 NPUMEHEH KPUTEPUIN «3HaI UM UMeST OCHOBaHMWS
3HaTb» («TecT MHByaa»). MNpu ncnonb3oBaHUKM 3TOro MeToga OTBETCTBEHHOCTb NPOBanaepoB
yCnyr MOXeT ObITb YCTaHOBMNEHa ABYMs cnocobamu: «nepBoe, npoBangep ycnyr
«npegHaMmepeHHO CKMOHMN ApYyroe NMuo K HapyLEeHMIO NpaB Ha TOBaPHbIA 3HaK» 1 BTOPOe,
nposangep ycnyr «NpoaomkaeT okasbiBaTb CBOM [ycnyru] nvuy, HapyLlawLwemMy npaesa Ha
TOBapHbIE 3HaKW, MpM TOM YTO NpoBangep 3HaeT UM MMEeET OCHOBaHMSA 3HaTb O hakTe
HapyLLeHs»®.

° Cwm. M Ferrante, “E-commerce platforms: liability for trade mark infringement reflections on Chinese courts’

practice and remedies against the sale of counterfeits on the internet” (2015) 10(4) JIPPL 255, 258-259 (E-Land
International Fashion (Shanghai) Co., Ltd. v Du Guofa and Zhejiang Taobao Internet Co., Ltd, Case No. 40, First
Intermediate People’s Court of Shanghai, April 25, 2011); ccbinkm Ha C Jianmin “Case Comment: Yinian (Shanghai)
Garments Trading Co., LTD. v Zhejiang Taobao Network Co., LTD. and Du Guof” (2011-12) 4 Tsinghua China L
Rev 283, 287); nepeBoa Ha aHrmUNCKMIA 93bik Lipkynapa o ganbHenwmx Mmepax no 6opbbe ¢ HapyLleHnsiMu npas
WHTENNEeKTyanbHON COOCTBEHHOCTH, NPOM3BOACTBOM M NPOAAXeN KOHTpadaKTHbIX TOBAapOB 1 TOBApOB HU3KOTO
KavecTBa Yyepes MHTepHeT 1 MNMocTaHoBneHnst 06 aAMUHNCTPATUBHBIX MEPax B OTHOLLIEHNW NPOMBILLIIEHHOCTU U
Toprosnm (TocyaapcTBeHHON agMUHUCTPALMA MO NMPOMBILLNEHHOCTU 1 Toproene, 2014)).

Cwm. A Kur, “Secondary Liability for Trademark Infringement on the Internet: The Situation in Germany and
Throughout the EU” (2013-2014) 37 Colum JL & Arts 525, 532-535).
! Cwm. Adidas, Supreme Court Decision 2010Ma817, December 4, 2012.
8 Cwm. Tiffany v eBay 600 F.3d 93 (2nd Cir. 2010) 104-106; Inwood Laboratories, Inc. v. Ives Laboratories, Inc.,
456 U.S. 844 (1982).
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11. B Esponewickom cotose (EC) nonoxkeHus o6 ocBoOOXOEHUN OT OTBETCTBEHHOCTHU
pacnpocTpaHsTCA Ha nobble HapyweHnsa npae NC, npeagycmoTpeHHble [npekTnson 06
3NEKTPOHHOI KoMMepLn®,

b) 3anpeTutenibHble obecnevYuTenbHble MEPbLI U ApYrMe NpeBeHTUBHbIE MEepbI

12. B HeKoTOpbIX PUCAMKUMSAX TPYOAHO YCTaHOBUTL (aKT HapyLUEHUsI NPaB Ha TOBAPHbIN
3HaK OHNarH-NocpeaHMKOM, 0COGEHHO B Cryyae Npoaaxu KOHTpadaKkTHLIX TOBapoOB Yepes
MHTEPHET, MOCKONbKY NOCPEAHUKN HE «MCMOMb3YIT TOBAPHbIMA 3HaK» HU AN «COBEpLUEHUS
orepauumn», H1 «B Ka4eCcTBe TOBAPHOro 3Haka». TeM He MeHee, B HEKOTOPbIX OPUCAMKLMSX
Tenepb NPeayCcMOTPEHO NPUHATME 0GecnevnTenbHbIX Mep (3anpeTuTenbHbIX Mep) B
OTHOLLEHWW NpoBaraepa UHTEPHET-YCNYT, KOTOPbIA XOTS1 U HEBMHOBEH B HapyLLEHWUW NpaB Ha
TOBapHbIN 3HaK, 06s13aH NOMOYb BragenbLy NpaB Ha TOBApHbIN 3HAaK OCTAHOBUTb
coBepLUaeMoe HapyLleHne Unm NpegoTepaTUTb AanbHelnlwme Hapywenus. Hanbonee BaxHble
cobbITVSI B 3TOM OTHOLLEHWM Npon3oLIny HeaasHo B CoeguHenHom KoponescTae™.

13. B CoeanHeHHoM KoponeBCcTBE HET KOHKPETHbIX MOMOXEHUN, NOA0OOHbLIX MONOXEHNAM
cratbu 97(A) 3akoHa 06 aBTOpcKOM npaee, obpasuax n nateHTax (CDPA),
npegycMaTpuBaloLmnx n3gaHne pacrnopskeHnn 0 6rokMpoBaHUKM B Cryvasx HapyLleHus npas
Ha TOBapHble 3Hakn. TeM He MeHee, cyabl MOryT usgaBsaTb Npukasbl 0 6110KMpoBaHWM B
CNnyyvyasax NpoAaxu ToBapoB € NOAAENbHbIMU TOBAPHLIMU 3HAKaMn B MHTEPHETE, B paMKax
LLMPOKMX MOSNTHOMOYMNI, NPeayCMOTPEHHbIX cTaTben 37 3akoHa o Bbiclumnx cygax 1981 r.

14. o peny Cartier', cyn ycTaHOBW yCNOBWSI, NPW KOTOPLIX OH MO CBOEMY YCMOTPEHMIO
MOXeT n3aaTh 3anpeTuTenbHOe pacnopsikeHne o 6rokmposaHumn Be6-caiita nposaiiaepa
WHTEPHET-YCMYr Ha TOM OCHOBAHWK, YTO OKa3blBaeMble YCyrn UCMOMb3YTCA AN COBEPLUSHNS
[eViCTBUI, HapyLLAIOLLMX NpaBa Ha TOBApPHbIE 3HAKW; CAOPMYNMPOBan NPUHLMMLI, B
COOTBETCTBUM C KOTOPbIM M3[AITCA PACcNOPSKeHUs 0 BrOKMPOBaHUKN BeB-CaNToB; W YTOYHWI
Te 06CTOATENbCTBA, KOTOPbIE A0MKHLI MPUMHUMATLCS BO BHUMAaHWE Npy aHanmse
copaamepHocTy Mep. Cyf NOCTaHOBUI, YTO €CNU PacropsKeHUe O BrIOKMPOBaHNI COPa3MepHO
HapYLLEHWI0, 3aTpaThl, CBSI3aHHbIE C €ro UCMOMHEHEeM, BO3NaraloTcs Ha nposanaepa
WHTEpHET-yCryr'?, a He Ha npaBoobnagaTens. OTO crieayeT U3 NPaBun, YCTAHOBIEHHbIX B
OvipekTuBe 06 HdopMaLroHHoM cooblyectse™ u B [iupekTtuse 06 obecneyenumn npas™, n
OCHOBAHWEM [N BO3MIOXEHUS 3aTpaT Ha NpoBaiaepa UHTEPHET-YCYT CAYXUT TO, YTO
npoBangep cUMTaeTCs «CTOPOHOM, n3beraren HaMMeHbLUNX U3aepxkek». B HeKoTopbIX
Cryyasix 371 3aTpaThbl MOryT BbITb BO3MOXEHbI HA NpaBoobnagaTens, HO B JAHHOM Criyyae
9TOr0 He MPOU3OLLIO.

o HOupektnea EBponenickoro napnameHta n Coseta EC 2000/31/EC o1 8 utoHsa 2000 r. 0 HEKOTOpPbIX NMPaBOBbIX

acnekTax UHMOPMaLMOHHBIX YCITYr HA BHYTPEHHEM PbIHKE, B YHaCTHOCTW, 06 aneKTpoHHOW Kommepummn (dupekTrBa 06
9MNEeKTPOHHOW KOMMepUumn), ctaTtbn 12-15.

Cwm. “Online Intellectual Property Infringements and Court-ordered Site Blocking in the United Kingdom” in
WIPO/ACE/12/10).

! Cwm. Cartier International AG & Ors v British Sky Broadcasting Ltd & Ors — OTKIoHeHvne Bcex anennsaumn un
yTBepxaeHue pelweHus [x. ApHonbaa no geny [2014] EWHC 3354 (Ch); [2015] Bus LR 298; [2015] 1 All ER 949;
[2015] 1 All ER (Comm) 641; peweHus k. ApHonbaa no geny [2014] EWHC 3915 (Ch); [2015] 1 All ER 1027,
EOlS] 1 All ER (Comm) 718; wn pewweHusa k. ApHonbaa no geny [2014] EWHC 3794 (Ch).CA in Cartier [80].

BonblwmnHcTBO YneHoB AnennsunoHHoro cyfa no geny Cartier [145], [150] (Kitchin LI and Jackson LJ),
cornacunuck ¢ pewwennem k. ApHonbga. Jlopa-cyabs Bpurre Beickazan ocoboe MHeHWe, 3asBMB, YTO 3aTparhl,
CBSi3aHHbIE C VCMONHEHEM peLueHns o 6roKMpoBKe, Bceraa AOMKHbI Bo3naratbCa Ha npasoobnagarens,
obpaTuBLUerocs ¢ xogaTancTBOM O MPUHATUN STOTO PeLUeHMs.

13 Oupektnea EBponerickoro napnameHta n Coseta EC Ne 2001/29/EC ot 22 masa 2001 r. o rapmMoHuM3auum
OTAeNbHbIX aCMeKTOB aBTOPCKOro NpaBa U CMeXHbIX Npas B MHopMaumoHHOM obLwecTBe (dupekTua 06

WH(OPMaLMOHHOM coobLLecTBe).

1 Oupektuea EBponelickoro napnameHTta n Coseta EC Ne 2004/48/EC ot 29.04.2004 r. 06 o6ecneyeHnmn npas

Ha MHTENNeKTyanbHyto coOb6CTBEHHOCTL ([MpekTBa 06 o6ecneyeHnm npas).



WIPO/ACE/12/9
CcTp. 6

C) JoBpoBOMbHLIE MEPbLI: COTPYAHUYECTBO C UHTEPHET-NOCPEOHNKAMM

15. B ycnoeusix npogorxatoLerocs yBenmyeHns oobema npoaaxk KoHTpadgakTHbIX TOBapOB
yepes UHTepHeT NpaBoobnagaTenu npunaralT YCUnus K ToMy, YToObl MHTEPHET-NOCPEAHNKM
COTPyAHMYanu ¢ HUMK JOBPOBOSILHO, YEro UM B KakoW-TO Mepe yaaeTcst OOUTLCS, XOTS 3TO He
NO3BOMSIET NOMHOCTLIO OCTAHOBUTL NPOAAXKY KOHTpadakTHLIX TOBAPOB Yepe3 UHTEPHET.

16. Bo-nepBbix, MHTEPHET-NOCPEOHUKN (Hanpumep, Alibaba, Auction, eBay, Gmarket,
Interpark, Rakuten nnn 11th Street) paspaboTtanu co6CTBEHHbIE NpaBuia «yBeAOMIIEHNS U
3aKpbITUA», YTO NO3BONSET NpaBoobnagaTenam yBeaomMnaTh O HapyweHun ux npae UC, a
NOCPeAHVKY — yAansiTb HapyLwatowmi npasa VIC KOHTEHT unu ob6bsaBNeHNst 0 Npoaaxe
KOHTpaakTHbIX TOBApOB. JTa oTpacrieBasi NpakTuka npogosikaeT COBepLUEHCTBOBATLCS,
4Yemy CrnocoOCTBYHOT agMUHUCTPaTUBHbIE opraHbl [daHuu, PpaHunn, Huaepnangos n EC,
BHeApAIoLLMe «NPaKTUKy J0BPOBONBLHOMO COTpyAHMYecTBa» ™. MpegnaraioTcs Take apyrue
npoueaypbl, TakMe Kak «yBeJoMIIeHMe U NPUOCTaHOBKa» U «yBEAOMIIEHME U
oTcnexvBaHne»™®. Uto xe kacaeTca KOHKPETHO Mep MO YBEAOMMEHIO U OTCIEXMBAHMIO, OHY
npu3BaHbl 06ecnevnTb packpbiTe MHOPMaLMM O NOTEHUMANbHbIX HAPYLUMTENSAX (Hanpuvep,
06 nonb3oBaTensix AOMEHHbIX UMEH, UCNOMNb3yeMbIX AN NPOSaXMN KOHTpadakTHbIX TOBaApOB),
4YTO AOMKHO NOMOYb NpaBoobragaTenam 3awmTUTb CBOM NpaBa. Takue Mepbl yxe
npuHumatotcsa B Kutae, a B CoeguHeHHoM KoponeBcTee 06baABNEHO 06 UX NpUMEHEHWM B
nopsiake aKkcnepMMeHTa.

17. Bo-BTOpbIX, paspaboTaHbl KOAEKChI PEKNAMHOM NPAKTUKK, NPU3BaHHbIE
BOCMNPeNATCTBOBaTb pa3MeLLeHNI0 HE3aKOHHOMO KOHTEHTA B UHTEPHETE NyTEM OrpaHUYeHns
pa3mepa NOCTYNMEeHNn OT peknambl, Nofy4yaemMbiX OT NpaBoobnagarenen OHNamnH-
nnatopmMamMm, NO3BOMAIOLLMMN pa3MeLLaTb HE3aKOHHbIA KOHTEHT UNu NnpoaasaTh
KOHTpadaKTHbIE TOBApbI (4TO HA3bLIBAIOT TaKKe «HeHaanexallen peknamoin»)'’. U B-TpeTbux,
HeKoTopble A06POBOSbHLIE MEPbI U NPAKTUKA MPUMEHSIIOTCA B OTHOLLEHUWN TEX, KTO
obpabaTbiBaeT nnaTexu, nonyyaembie UHTEpHeT-ToprosLamn’®,

18. OpHa 13 rnaeHbIX Lienen npuMeHeHns A06pPOBOSbHBLIX MEpP, KOOAEKCOB OTPacreBom
NPaKTUKN U OPYrMX HOPM «MSATKOro npaBay 3aKnio4aeTcs B TOM, YTOObI NOBLICUTL

3 heKkTMBHOCTL 3awwmThbl Npae VIC B MHTEpHETE, HO TEM HE MeHee, BaXKHO, YTOObI Takne Mepbl
ObInn cbanaHcMpoBaHbl C APYrMMM OCHOBOMOaraLLMMmM NpasaMm, TakuMm Kak ceoboaa
CaMOBbIpaXeHusi U 3aLmuTa nHopmaumn.

5 Bo ®paHumu gencteyet CornaweHue mexay snagensuamu npas NC 1 nnatopmamm aneKTpoHHON

Toproenu o 6opbbe ¢ npoaaxer KOHTpadakTHbIX TOBAPOB Yepes MHTEepHET; B HuaepnaHgax ycTaHOBIEHb! MOPSAOK
yBEOOMIEHUS U 3aKpbITUSA BEO-CalTOB U KOAEKC MOBEeAEHMS NPOBaiAepoB NHTEPHET-YCNyr, NpegoCTaBsoLmMX
TENEeKOMMYHMKaLMOHHbIE YCIyrn obLuero nonb3oBaHns; B [JaHun AeACTBYET KOOEKC NOBEAEHWS NpoBaiaepoB
WHTEpHeT-yCnyr B oTHowweHun 6noknposaHusa DNS no peleHuto cyaa B cnyyae HapylieHus npas C. Cwm. goknag
BepomcTtBa nHTENNEKTYanbHoln cobctBeHHocTU EC 0 npakTuke 4obpoBonbHOro coTpyaHuyecTsa B 6opbbe ¢
HapyLUEeHUsIMU NMpaB Ha TOBapHble 3HaKKW, HA NPOMbILLNEHHbIE 06pa3Libl, aBTOPCKOro U cMexHbIx npae (EUIPO Study
2016), 14, 19-23. CraTtbs 16 upekTnBbl 06 3NeKTPOHHOWM KOMMepLMK 1 ctaTbsl 17 dupekTuBbl 06 06ecneveHnm
npas.
i Cwm. F Mostert and M Schwimmer, “Notice and Trackdown” (June 2011) IP Magazine 19.
1 ABcTpus: Kogekc noBeaeHns B peknamHon otpacnum (2014); CoegnHeHHoe KoponeBCTBO: NPUHLMNbI
Haanexallen npakTMku pasmelleHus undposor peknambl (EUIPO Study 2016, 14, 19-23). Cm. gokymeHT BOUC
WIPO/ACE/10/21 06 UHuumnaTtmee Bropo nHtepaktusHon peknambl (BVP) Monbwun. B EC aHanormyHas npaktuka
BHeapsieTcsa B ABcTpuu, Januun, ®dparHummn, Utanuu, Huaepnavaax, MNonbwe, Cnosakun n CoeaMHeHHOM
KoponescTse.

18 CoBmecTHas nHuuuatuea CLUA 1 MexayHapogHon koanvuum no 6opbbe ¢ koHTpadakumen B OTHOLLEHUN
nnaTexHbIX CUCTEM 1 MOPTanoB, Bnocrneactsum HassaHHas RogueBlock (EUIPO Study 2016, 14, 23-24). Cm. “The
Canadian Anti-Fraud Centre’s Project Chargeback: Leading the Charge(Back) Against Fakes!” in WIPO/ACE/11/8.
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B. HOPUCOMKUMA N MCMNONHEHWE PELLEHWM CYOA

19. B cBfA3n C rpaxxgaHCcKo-NpaBoBbIMW CpeACcTBaMU 3alLMThl OT HapywwmTenen npas NC B
WHTEpPHEeTE BO3HWMKAIOT eLlie ABa BOMpOCa, KOTOpble B HAcTosLLee BpeMs He obCcyxaatoTcs
JA0CTaTO4YHO NoApPoBHO, HO UMEOT AOBOSBHO BaXXHOE 3HaYeHne ans 3awuTbl npas NC B
MHTepHeTe. Bo-nepBbix, BONpOC pucankunn. B HacTosiwee BpeMst HENMOHATHO, HACKOMbKO
SIBHOW OOmkKHa 6bITb B3aMMOCBA3b MEXAY HapyLUeHNEM 1 OnpeaeneHHon pUCOUKLMEN, YTOObI
Ccy[ paccMmaTtpuBan ero B kadecTse OTHOCSLLLErocs K COOTBETCTBYHOLLEN opucankumn. B genax
O KOHTpadhakunn B MHTEPHETE MHOTAA HE TakK JIerko NPocneanTb Takylo «B3auMOCBA3bY C
IOPUCANKUMEN, B KOTOPOWN NnpaBoobiagartesb ctapaetcsa obecneunTb 3aWwmuTy CBOMX Npas
(Hanpumep, HaxoanTca Ny Be6-canT, Ha KOTOPOM pa3MeLLeHa peknama, B JaHHON
topncankumm?). Bo-BTOpbIX, MCNONHEHNE CyaebHbIX peLleHnii HOCUT Takom e rnobanbHbIN
XapakTep, Kak cpeAcTBa COBepLUeHust HapylieHui. [paBoobnagartento, B MOfb3y KOTOPOro
BbIHECEHO pPELLIEHNE B KAKOW-TO OAHOM HOPUCOUKLNN, MOXET ObITb HENPOCTO AOOUTLCS 3aLUThI
CBOMX NpaB B UHOCTPAHHOW IOPUCOVKLNA, U ONs1 3TOr0 eMy MHorga Heobxoammo NponTY Yepes
npouenypbl NPU3HAHUS U UCMONHUTENBHOIO NPOU3BOACTBA, YTO TPebyeT 4ONONMHUTENBHOIO
BPEMEHU U1 3aTpar.

1. YrONOBHbIE NMPOLEAYPbI

20. TlpoTmBogencTBys Npofaxe KOHTpadaKTHbIX TOBApOB Yepe3 MHTEPHET,
npasoobnagaTtenu ctaparTcs obecneumTb 3auTy CBOMX NpaB Takke Npuv NOMOLLN HOPM
YronoBHOro npaea. [1paBooxpaHuTenbHble OpraHbl BO36YXX4atoT YrorioBHOE Aer0 B OTHOLUEHUMU
HapyLwmnTens, ¢ Tem 4Tobbl OCTaHOBUTL 3T HE3AKOHHbIE Onepaumm, 0cO6eHHO korga oobem
npoaax KoHTpadakTHbIX TOBApOB AOCTUraeT onpeaeneHHon NnoporoBon BenmymHel. B
HEKOTOPbIX OPUCANKLMAX B COCTaBE NPaBOOXPaHUTENbHbLIX OPraHOB €CTb
cneumanuaMpoBaHHble NogpasgeneHns, 3aHumaromecs 6opbbon ¢ koHTpadakumen, 0cobeHHO
B KOMMepYeckux macwtabax. Hanpumep, B CoegnHeHHoM KopornescTee
npaBoOXpaHUTENbHbIE OpraHbl 4ENCTBYIOT B COOTBETCTBMM C npuHaTon B 2011 r. CtpaTervnen
6opbbbI ¢ NpecTynHocThIO B chepe VC. [Lena o koHTpadakuum paccnegytotca Otaenom
0opbOLI C NpecTynneHnamMmn B chepe MHTeNMNeKTyanbHoM COBCTBEHHOCTM B COCTaBe
nonuuenckoro ynpasneHus JloHaoHa. B Kutae coTpygHM4ecTBO C NpaBOOXpPaHUTESbHLIMU
opraHamun BO3MOXHO, HO BEPOATHOCTb TOr0, YTO OHO MPUHECET Xenaemble pe3ynbTaThl, Bbille
Torga, Kkoraa Bnagenel, npae VIC coTpyaHmMyaeT co cneactenem, NpefoctaBnsas nHdopmaumto
N NPOSAIBNAS UHTEPEC K TOMY, Kak MAeT paccrnenoBaHue. [punaratotcsa yeunusa K Tomy, 4Tobbl
NOBbICUTb 3(PEKTMBHOCTb YrONIOBHOrO NPaBONPUMEHEHWS, O YEM CBMAETENLCTBYET cyaebHas
WHTEepnpeTaumsi HOPM YrofloBHO-MNpoLieccyanbHOro npaea Anst 6opbObl C MHTEPHET-
NPecTynHOCTbIo, NpuHATas B 2014 r. BepxoBHOM HapogHOW npokypatypon u MuHucTepcTsomM
obwecTtBeHHOM 6e3onacHocTn. B Pecnybnuke Kopesi B coctaBe Kopelrickoro BegomcTea
WHTENNEeKTyanbHOM COBCTBEHHOCTM CO3aH CneumnanbHbIi CReACTBEHHbIN OTAEeN And
paccnefoBaHUs HapyLUeHWin NpaB Ha TOBapPHbIe 3HAKM C Liefbio NoBbiLeHNA 3dhEKTUBHOCTHU
6opbbbl ¢ KoHTpadakLmein™.

21. [MpobnemMbl HE3aKOHHOW TOProBIN CTOAT OCOBEHHO OCTPO, KOraa peyb naeT o
drapmaueBTUYECKON NPOAYKLNN, MOCKOMNbKY PUCKY NoABepraeTcs XXM3Hb Yenoseka. Ha
rno6anbHOM 1 MEXayHapOAHOM YPOBHSIX Takue opraHusaumm, kak Mntepnon n Esponon®
BbICTYNaKT C KOHKPETHBIMW UHULMATUBAMM U OpraHuaytoT paboume rpynnbl Ans 6opbbbl ¢
He3aKOHHOW TOProBrien KOHTpadakTHLIMU TOBapamMu.

19 Cwm. “Institutional Arrangements Put in Place in the Republic of Korea to Address the Proliferation of

Counterfeit Goods Online” in WIPO/ACE/12/10.
20 Cwm. “Institutional Arrangements to Address Online Intellectual Property Infringements — Europol’'s Experience”
in WIPO/ACE/12/10.
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Iv. AOMWUHUCTPATUBHBLIE/TAMOXEHHbIE NMPOLUELNYPbI

22. B pononHeHue K NpUMEHEHNI0 HOPM rPaXX4aHCKOro 1 yrofloBHOrO npasa BO MHOMMX
IOPUCONKUNSX NPegyCMOTPeHbl adMUHUCTPATUBHO-NPaBOBbIE N TAMOXEHHbIE CPeACcTBa
3aLnThl, KOTOPbLIMX MOTYT BOCMONb30BaTbCA NpaBoobnagareny, NpoTMBOAENCTBYA
HapyLleHnam ceoux npas UNC.

23. B Kutae agMuHUCTpaTMBHbIE BEAOMCTBA, 3aHMMaOLLMECS NPOMbILLFIEHHOCTBIO U
TOProBren, OTBeYaloT 3a Haa30p 3a TOProeren ToBapamMn B UHTEPHETE U aAMUHUCTPUPOBaHME
3Toro npouecca. [MpuvHagnexawue TpeTbMM CTOPOHaM OHMNanH-nnaTgopmbl 06543aHbl He
TONbKO HabnaaTth 3a cBouMM Beb-cariTaMu Ansi CBOEBPEMEHHOTO BbISBIIEHUSA HApPYLLEHWUIA
npaB UC, Ho Takke coobLiaTb BNacTsIM O NOTEHUManNbHbIX HAPYLLEHUSAX 1 NOMOraTb UM B
«NpoBeAeHNM paccnegoBaHMn U Haka3aHM BUHOBHbIX B COBEPLUEHNN HE3AKOHHbIX AEACTBUN B
WHTEpHeTe», NpegoCTaBNAs perncTpaumoHHyo unu nobyto apyryo nHpopmMaumio o
HapywuTtene?'. Ecnu ycTaHoBneH dakT HapyLLeHus aToro obs3atensHoro TpebosaHus,
aAMUHUCTPATMBHbIE OpraHbl YNOHOMOYEHbI HE TOMNBbKO HavYaTb paccrneaoBaHme, HO Takke
HanoXnTb apecT Ha 06BEKTLI N MPON3BOACTBEHHbIE aKTVBbI HAPYLUUTENS, 3aKpbiTb
NPOM3BOACTBEHHbIE MOMELLEHNS Unn NoTpeboBaTh 3aKpbiTUA BEG-canTa, HapyLualoLwero npasa
nC.

24. Ewe ogHvM cpeacTBOM NPaBOBOW 3aLUUTLI, KOTOPOE PErynsapHO UCMOorb3yeTcs
HeKoTOopbIMK NpaBoobnagaTensiMu, ABnseTcs npoueaypa KoHPUCKaLmMm JOMEHHOrO UMEHU
(ocobeHHo Wwunpoko npumeHsemast 8 EC n CLLIA)*. Takast KoHMCKaLmMa 4acTo MCNonb3yeTcs B
NHOPMALIMOHHO-Pa3bACHUTENbHBIX LENsaxX Ans noBblLEeHNs 0CBe4OMIIEHHOCTH NoTpebuTenen
o npectynneHusix B cdpepe NC. Takoro poga Mepbl OkasbiBatoTCA 0COHEHHO NOME3HbIMU B TEX
cny4asx, korga ToBapHble 3HaKuW, NpaBa Ha KOTopble ObINN HapyLLEeHbl, He NOSBNAITCA B CaMOM
Ha3BaHUKM goMeHa. Ecnu ke ToBapHbI 3HAK ABNAETCH YacTbio Ha3BaHWA AoMeHa, bonee
NPOCTbLIM CMNOCOBOM 3aLUMTUTL NPaBa Ha TOBApHbIV 3HAK ABMAETCS npoueaypa yperynmpoBaHus
CropoB, npegycmoTpeHHas EguHon nonnuTukon yperynmpoBaHusi crnopos B 0611acTty JOMEHHbIX
nven (EMYC)*.

25. W HakoHel, BnagenbLpbl NpaB Ha TOBapPHbIE 3HAKU TaKKe COTPYAHUYAOT C TaMOXEHHbBIMN
opraHamu, NpOTUBOAENCTBYSA TOproere KoHTpadakTHbiMK ToBapamu. B EC npaBoobnagatens
MOXeT He A0NYyCTUTb NPOAaXy KOHTpadakTHOro ToBapa Aaxe ecnv Takon ToBap peanuayeTcs
yepes MHTepHeT-NNaTdopMy, PacronoXeHHyo 3a npeaenamn EC*,

V.  3AKIIOYEHUE

26. [lpaBonpumeHuUTEmNbHbIE MEPbI MO 3alUUTE NpaB Ha TOBapHbIE 3HaKN B UHTEPHETE BCe
elle HeoCTaTOYHO ahdpekTMBHbI. B Lenom psae ropucamkuuin npasoobnagareny mMoryTt
BOCMOMb30BaTbCA rPaXKaaHCKO-NMPaBOBbIMU, aAMUHUCTPATUBHO-NPABOBLIMW N YTONOBHO-
npaBoOBbIMW CpeacTBaMM 3aWmThbl, OAHAKO ANs Toro 4Tobbl ob6ecnednTb 3PPHEKTUBHOCTb TaAKNX
cpeacTs B 6yaywiem, HeobxoamMMm cornacoBaHHbIN NOAX0A. HapylueHus npas Ha ToBapHble
3HaKW ABNATCH TPAHCTPAHWYHBIMK MO CBOoeMy xapakTtepy. CriegoBaTenbHO, MpUMEHeHue
CYLLIECTBYIOLLMX MEXaHM3MOB MEXAYHapOa4HOro COTPYAHNYECTBA, TakUX Kak COTPYAHUYECTBO B

2 Cratba 34 NonoxeHns 06 agMUHUCTPaTUBHBIX Mepax B OTHOLLEHWUM OHNanH-Topronu (FocynapcTBeHHasn

agMUHMCTPALMA NO NPOMBILLNIEHHOCTU 1 Toproere, 2014); ecnn TpeboBaHue He BbINOMHEHO, HanaraeTCst 4EHEXHbIN
wTpad (ctaTtbsa 50).

2 B CLUA 3a a10 oTBeyaeT Biopo no KOHTponto 3a cobniogeHneM MMMUrPaLMoOHHOTO U TaMOXEHHOTO
3akoHogaTenbcTtBa (ICE), a B EC — EBponon. CMm. “The Role of the National Intellectual Property Rights Coordination
Center in Enforcing Intellectual Property in the United States Of America”) in WIPO/ACE/11/8 n Europol’'s Experience
in WIPO/ACE/12/10.

23 http://www.wipo.int/amc/en/domains/gtld/.

24 Cwm. Blomqvist v Rolex SA and another, Case C-98/13, ECLI:EU:C:2014:55.
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paMKax corfalleHmin 0 B3anMHOW pUANYECKON MOMOLLM NNK MeXAyHapoaHble opaepa Ha
apecT unu nonyvyeHne gokasaTenbCTB, 3aHMMaeT JOBOSIbHO MHOrO BPEMEHU, U OHU
OKa3blBaOTCA HeQOCTaTOYHO 3dhdeKTMBHBIMY Anst 60pbObl ¢ 60MbLWMM KONMYECTBOM BbICTPO U
aHOHWMHO COBepLUaeMbIX HapyLUeHWU B UHTEPHETE.

27. Ha paHHom aTane Gonee npeanoYTUTENbHLIMY BapuaHTammn SBNATCA Haanexatlas
OTBETCTBEHHOCTb MOCPEAHMNKOB U N0OPOBONbHbIE Mepbl. [ANs Toro Ytobbl MOXHO ObINO
MCNONb30BaTb 3TV BapMaHTbl, CPOYHO HEOOXOAMMbI €AMHO0BPAa3Hble PYKOBOASALLME NMPUHLMMbI
1 rapMOHM3aLMs, NOCKONbKY MHTEPHET SIBNSETCA rnobanbHbIM No cBoeMy xapaktepy. Ctonb
Xe HeobxoaMMOo BbipaboTaTb eanHbI AN BCEMUPHOTO MHTEPHET-MPOCTPaHCTBA rnobanbHbIi
NOAXOA K 3alUuTe NpaB Ha ToBapHble 3HAKN. OPDEKTUBHLIMU NPUHMMAEMbIE MEPbI CTaHYT
TONbKO TOrga, koraa 6yayT paspaboTaHbl M BHeApPeHbI NocnegoBaTenbHble U obs3aTenbHble
ANS BCEX TEXHUYECKNE 1 IopUaMYEecKue cTaHaapThl.

[KoHev, gokymeHTa]



