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1. The Standing Committee on the Law of Patents (SCP), at its thirty-third session, held in
Geneva from December 6 to 9, 2021, agreed that the Secretariat would submit, at the
thirty-fourth session of the SCP, an update of document SCP/31/5 containing the review of
existing research on patents and access to medical products and health technologies,
extending the period under review and covering the period between 2019 and 2021, consistent
with the terms of reference set out in document SCP/28/9 Rev. (see first bullet point under
“patents and health” in paragraph 24 of document SCP/33/5)."

2. Pursuant to the above SCP decision, the Secretariat prepared the said update of
document SCP/31/5, which is contained in Annexes to document SCP/34/6, for the Committee’s
discussions at its thirty-fourth session to be held in Geneva, in a hybrid format, from

September 26 to 30, 2022. In line with the decision of the Committee at its thirty-third session,
the update was made in accordance with the terms set out in document SCP/28/9 Rev.

3. In view of the volume of document SCP/34/6, the present document is prepared as a
summary of that document.

1 Document SCP/28/9 Rev. is a proposal by the Delegations of Argentina, Brazil, Canada and Switzerland to
conduct such a review for Committee’s consideration under the agenda item “Patents and health”.
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4.  As mandated by the Committee, studies included in the review relate to the following
topics:

- The relationship between patents and other related issues and the affordability and
availability of medical products and health technologies;?

- The role of the patent system, including patent quality mechanisms, in incentivizing
and promoting the development of new medicines and health technologies to address the
global disease burden, facilitating access to medical products and health technologies,
and ensuring the supply of quality products;

- The role of the intellectual property system in fostering knowledge spillovers and
technology transfer in the medical products and health technologies sector;

- The role of compulsory and voluntary licensing mechanisms and patent pools in
facilitating the affordability and availability of medical products and health technologies;
and

- The availability of essential medicines in countries where those medicines are not
under patent, taking into consideration the variety of other factors both on the supply and
demand side that affect availability and affordability.

5. Each study was summarized to provide a factual synopsis of the analysis, key conclusions
and recommendations of the author(s) of the study. The list of studies included in the review is
presented in the Annex to this document.

6. In conducting this update, a search methodology similar to the one used for producing
document SCP/31/5 was employed. Thus, in addition to the works of the WHO, WIPO and
WTO, the search was conducted on publications prepared by, or commissioned to external
researchers by, the following intergovernmental organizations (IGOs), among others: European
Union, UNCTAD, UNAIDS, OECD, UNDP and South Centre. With respect to the academic
literature, the search was conducted on more than 80 peer-reviewed journals, taking into
account the relevance of their fields to the mandated topics.

7. Document SCP/34/6 is structured into three main sections: (i) Studies prepared by the
WHO, WIPO, WTO and other relevant intergovernmental organizations, including studies
prepared by external researchers commissioned by these organizations; (ii) Peer-reviewed
academic research (economic literature); and (iii) Peer-reviewed academic research (legal and
general literature).

8. Most of the literature identified was relevant to the following topics: (i) the relationship
between patents and other related issues and the affordability and availability of medical
products and health technologies; (ii) the role of compulsory and voluntary licensing
mechanisms and patent pools in facilitating the affordability and availability of medical products
and health technologies; and (iii) the role of the patent system in incentivizing and promoting
the development of new medicines and health technologies to address the global disease
burden. A lesser amount of studies focus on the role of the patent system in fostering
knowledge spillovers and technology transfer in the medical products and health technologies
sector, although various issues relating to patent licensing are relevant to technology transfer.
Some studies cover more than one topic, or analyze a specific subject regarding its impact on
both access to innovative products and incentives to innovate. Comparable to the finding in the
first review contained in document SCP/31/5, no studies specifically focusing on the availability

2 For the purposes of this review, “medical products and health technologies” refers to medicines,
vaccines, diagnostics and medical devices.
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of essential medicines in countries where those medicines are not under patent protection
appear to have been published during the period under this update, reconfirming a lack of
research on that topic.

9.  Similar to document SCP/31/5, the readers should be mindful of the fact that no quality
assessment of the contents of the identified publications and peer reviewed academic studies
included in this update has been made by the Secretariat. Additionally, as mandated by the
SCP, the update does not include working documents, drafts, blogs, commentaries and opinion
pieces, etc. which are not considered to be peer-reviewed academic research.

[Annex, follows]
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LIST OF STUDIES INCLUDED IN THE UPDATE OF THE REVIEW OF EXISTING RESEARCH
ON PATENTS AND ACCESS TO MEDICAL PRODUCTS AND HEALTH TECHNOLOGIES
(2019-2021)

1. Abbas M. Z. (2020), Treatment of the Novel COVID-19: Why Costa Rica's Proposal for the
Creation of a Global Pooling Mechanism Deserves Serious Consideration?, Journal of Law and
the Biosciences, Vol. 7, No. 1, pp. 1-10.

2.  Abbas M. Z. (2021), Parallel Importation as a Policy Option to Reduce Price of Patented
Health Technologies, Journal of Generic Medicines, Vol. 17, No. 4, pp. 214-219.

3. Abbott F. M. and Reichman J. H. (2020), Facilitating Access to Cross-Border Supplies of
Patented Pharmaceuticals: The Case of the COVID-19 Pandemic, Journal of International
Economic Law, Vol. 23, No. 3, pp. 535-561.

4.  Adekola T. A. (2020), Regional Mechanism under Doha Paragraph 6 System — The
Largely Untested Alternative Route for Access to Patented Medicines, Asian Journal of WTO &
International Health Law and Policy, Vol. 15, No. 1, pp. 61-90.

5. Adewopo A. (2021), Access to Pharmaceutical Patents in the COVID-19 Emergency: A
Case for Government Use in Nigeria, Journal of African Law, Vol. 65, No. S2,
pp. 259-286.

6. Baker B. K. (2021), Hamstringing the Health Technology Response to COVID-19: The
Burdens of Exclusivity and Policy Solutions, Northeastern University Law Review, Vol. 13,
No. 2, pp. 689-732.

7. Batista P. H. D., Bryski D., Lamping M. and Romandini R. (2019), IP-based incentives
against antimicrobial crisis: a European perspective, //C — International Review of Intellectual
Property and Competition Law, Vol. 50, pp. 30-76.

8. Bond Eric and Kamal Saggi (2020): Patent protection in developing countries and global
welfare: WTO obligations versus flexibilities, Journal of International Economics, Vol. 122.

9.  Christie A., Dent C. and Studdert D. M. (2020), Evidence of ‘Evergreening’ in Secondary
Patenting of Blockbuster Drugs, Melbourne University Law Review, Vol. 44(2), pp. 537-564.

10. Conti R. (2021), The Determinants of COVID-19 Vaccine Development Success,
Commented by Hall S. and Metzger A., Study commissioned by WIPO. Available at:
https://www.wipo.int/edocs/mdocs/mdocs/en/wipo_gc_covid_19 ge 22/wipo_gc_covid_19
ge 22 www_572491 . pdf.

11. Dai Rong and Jayashree Watal (2021): Product patents and access to innovative
medicines, Social Science and Medicine, Vol. 291.

12. Dave Chintan V., Michael S. Sinha, Reed F. Bell, and Aaron S. Kesselheim (2020):
Estimating the cost of delated generic drug entry to Medicaid, Health Affairs, Vol. 39(6),
1011-1017.

13. Ding Yucheng and Xin Zhao (2019): Pay-for-delay Patent Settlement, Generic Entry and
Welfare, International Journal of Industrial Organization, Vol. 67.

14. Farquhar A. H. (2020), Redefining the TRIPS Agreement to Accommodate en masse
Compulsory Licensing of Vaccines & Other Pharmaceuticals for the Treatment of Covid-19,
North Carolina Journal of Law & Technology, Vol. 22, No. 2, pp. 259-292.
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15. Garagancea L. (2021), Access to Medicines: The Interplay between Parallel Imports,
Compulsory Licensing, and Voluntary Licensing, European Pharmaceutical Law Review, Vol. 5,
No. 1, pp. 37-56.

16. Grimes W. (2021), Perverse results from pharmaceutical patents in the United States, /IC
- Review of Intellectual Property and Competition Law, Vol. 52, pp. 596—605.

17. Groux G. and de Beer J. (2021), Canada: Access to Medicines in High-income Countries.
In: Ragavan S. and Vanni A. (eds.) Intellectual Property Law and Access to Medicines: TRIPS
Agreement, Health, and Pharmaceuticals, Routledge, pp. 189-212.

18. Gurgula O. (2021), Drug Prices, Patents and Access to Life-Saving Medicines: Changes
Are Urgently Needed in the COVID-19 Era, European Intellectual Property Review,
Vol. 43, No. 6, pp. 381-387.

19. Gurgula O. and Lee W. H. (2021), COVID-19, IP and Access: Will the Current System of
Medical Innovation and Access to Medicines Meet Global Expectations?, Journal of Generic
Medicines, Vol. 17, No. 2, pp. 61-70.

20. Gurgula O. and Hull J. (2021), Compulsory licensing of trade secrets: ensuring access to
COVID-19 vaccines via involuntary technology transfer, Journal of Intellectual Property Law
&Practice, Vol. 16, Issue 11, pp. 1242-1261.

21. Houston A. R. and Beall R. F. (2019), Could the Paragraph 6 Compulsory License System
be Revised to Increase Participation by the Generics Industry? Lessons Learned from an
Unheralded and Unsuccessful Attempt to Use Canada’s Access to Medicines Regime, McGill
Journal of Law and Health, Vol. 12, No. 2, pp. 227-246.

22. HuY., Eynikel D., Boulet P. and Krikorian G. (2020), Supplementary protection certificates
and their impact on access to medicines in Europe: Case studies of sofosbuvir, trastuzumab
and imatinib, Journal of Pharmaceutical Policy and Practice, Vol. 13, No. 1.

23. Huneycutt B, Lurie N., Rotenberg S., Wilder R. and Hatchett R. (2020), Finding
equipoise: CEPI revises its equitable access policy, Vaccine, Vol. 38, pp.2144-2148, Elsevier.

24. Islam M. D., Kaplan W. A., Trachtenberg D., Thrasher R., Gallagher K. P. and Wirtz V. J.
(2019), Impacts of Intellectual Property Provisions in Trade Treaties on Access to Medicine in
Low and Middle Income Countries: A Systematic Review, Globalization and Health, Vol. 15,
No. 1.

25. Khachigian L. M. (2020), Pharmaceutical Patents: Reconciling the Human Right to Health
with the Incentive to Invent, Drug Discovery Today, Vol. 25, No. 7, pp. 1135-1141.

26. Kianzad B. and Wested J. (2021), ‘No-one is Safe Until Everyone is Safe’ — Patent
Waiver, Compulsory Licensing and COVID-19, European Pharmaceutical Law Review, Vol. 5,
No. 2, pp. 71-91.

27. LeV.A.and Samson L. (2021), Are IPRs and Patents the Real Barriers to COVID-19
Vaccine Supplies?, Manchester Journal of International Economic Law, Vol. 18, No. 2,
pp. 192-204.

28. LongD. E. (2021), Innovation Policies: Roadblocks to Establishing Sustainable
Pharmaceutical Innovation Policies. In: Ragavan S. and Vanni A. (eds.) Intellectual Property
Law and Access to Medicines: TRIPS Agreement, Health, and Pharmaceuticals. Routledge,
pp. 405-430.
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29. McMahon A. (2020), Patents, Access to Health and COVID-19 — The Role of Compulsory
and Government-Use Licensing in Ireland, Northern Ireland Legal Quarterly, Vol. 71, No. 3,
pp. 331-358.

30. McMahon A. (2021), Global equitable access to vaccines, medicines and diagnostics for
COVID-19: The role of patents as private governance, Journal of Medical Ethics, Vol. 47, No. 3,
pp. 142-148.

31.  Mercurio B. (2021), From TRIPS to Access to Medicines: What's There in Between? In:
Ragavan S. and Vanni A. (eds.) Intellectual Property Law and Access to Medicines: TRIPS
Agreement, Health, and Pharmaceuticals. Routledge, pp. 82-93.

32. Mike J. H. (2019), A Re-Evaluation of the Framework for the Protection of Patents,
Women’s Health in Nigeria and the Issue of Accessing Pharmaceutical Innovation in Africa:
Designing Strategies for Medicines, Journal of World Intellectual Property, Vol. 22, No. 3-4,
pp. 162-204.

33. Motari Marion, Jean-Babtiste Nikiema, Ossy M.J. Kasilo, Stanislav Kniazkov, Andre Loua,
Aissatou Sougou, and Propser Tumusiime (2021): The role of intellectual property rights on
access to medicines in the WHO African region: 25 years after the TRIPS agreement, BMC
Public Health, Vol. 21.

34. Napolitano S. (2021), From TRIPS to Access to Medicines: What’'s There in Between?.
In: Ragavan S. and Vanni A. (eds.) Intellectual Property Law and Access to Medicines: TRIPS
Agreement, Health, and Pharmaceuticals. Routledge, pp. 66-81.

35. Organization for Economic Co-operation and Development (2020), Treatments and a
vaccine for COVID-19: the need for coordinating policies on R&D, manufacturing and access,
OECD Policy Responses to Coronavirus (COVID-19). Available at: https://read.oecd-
ilibrary.org/view/?ref=133_133372-v717pcul4c&title=Treatments-and-a-vaccine-for-COVID-19-
the-need-for-coordinating-policies-on-RD-manufacturing-and-access.

36. Owoeye O. (2019), Intellectual Property and Access to Medicines in Africa: A Regional
Framework for Access, Routledge.

37. Reisinger Markus, Lluis Sauri, and Hans Zenger (2019): Parallel imports, price controls,
and innovation, Journal of Health Economics, Vol. 66, pp. 163-179.

38. Sampat Bhaven and Heidi L. Williams (2019): How do patents affect follow-on innovation?
Evidence from the human genome, American Economic Review, Vol. 109(1), pp. 203-236.

39. South Centre (Research Paper 85, 2019), Access to medicines: experiences with
compulsory licenses and government use — the case of Hepatitis C. Available at:
https://www.southcentre.int/wp-content/uploads/2019/04/RP85 Access-to-Medicines-
Experiences-with-Compulsory-Licenses-and-Government-Use-The-Case-of-Hepatitis-C_EN-
1.pdf.

40. South Centre (Research Paper 100, 2019), Medicines and Intellectual Property: 10 Years
of the WHO Gilobal Strategy,. Available at: https://www.southcentre.int/wp-
content/uploads/2019/12/RP100_Medicines-and-Intellectual-Property-10-Years-of-the-WHO-
Global-Strategy- EN.pdf.

41. South Centre (Research Paper 101, 2019), Second Medical Use Patents - Legal
Treatment and Public Health-Issues. Available at: https://www.southcentre.int/wp-
content/uploads/2019/12/RP101_Second-Medical-Use-Patents-Legal-Treatment-and-Public-
Health-Issues_EN.pdf.
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42. South Centre (Research Paper 103, 2020), Eighteen Years After Doha: An Analysis of the
Use of Public Health TRIPS Flexibilities in Africa. Available at: https://www.southcentre.int/wp-
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43. South Centre (Research Paper 114, 2020), Equitable Access to COVID-19 related health
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44. South Centre (Research Paper 127, 2020), Revisiting the questions of extending the limits
of protection of pharmaceutical patents and data outside the EU — the need to rebalance.
Available at: https://www.southcentre.int/wp-content/uploads/2020/12/RP-127.pdf.

45. South Centre (Research Paper 129, 2021), The TRIPS waiver proposal: an urgent
measure to expand access to the COVID-19 vaccines. Available at:
https://www.southcentre.int/wp-content/uploads/2021/03/RP-129.pdf.

46. South Centre (Research Paper 132, 2021), Interpreting the Flexibilities under the TRIPS
Agreement. Available at: https://www.southcentre.int/wp-content/uploads/2021/06/RP-132.pdf.

47. South Centre (Research Paper 141, 2021), Utilising Public Health Flexibilities in the Era of
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48. South Centre (Training Papers 1, 2019), Intellectual property and access to medicines: An
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https://www.southcentre.int/wp-content/uploads/2019/12/TP1_ Intellectual-Property-and-Access-
to-Medicines_EN-1.pdf.
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51. World Health Organization, World Intellectual Property Organization and World Trade
Organization (2020), Promoting Access to Medical Technologies and Innovation: Intersections
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