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{%// Focus of the debate on the issue
voove Of patents and standards

Availability of injunctions

Valuation of standard essential
patents (SEPs) and calculation of Fair,
Reasonable And Non-Discriminatory
(FRAND) royalty rates
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Z//// The impact of these two issues on the
wroome  jnternational trade

Fair and free flow of trade of ICT
products

Innovation and dissemination of
patent technology

Harmonization and implementation of
international standards
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woe  WTO agreements

WTO agreements

B Agreement on Technical Barriers to
Trade (TBT Agreement)

B Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS
Agreement)

Legally binding on all WTO Members
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— The TBT Agreement

WTO OMC

[0 Reflects a balance between:

B Recognizing WTO Members' right to adopt technical
regulations and standards to achieve legitimate
policy objectives; and

B Ensuring that these measures are not discriminatory
or unnecessary barriers to trade.

[0 Strongly encourages WTO Members to use
international standards as a basis for their

technical regulations and standards.

[0 International standards as tools for helping
WTO Members strike that balance when

regulating.
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-2 The TRIPS Agreement

[0 Minimum substantive standards for IPR
protection and enforcement;

[1 IP protection should contribute not only to the
promotion of innovation but also to the
transfer and dissemination of technology;

[0 IP protection should benefit both producers
and users of technology;

[0 IP protection should strike a right balance of
rights and obligations.
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2/,// The issue of patents and standards in
woowe the WTO

Trade Policy Review Body

TBT Committee

Not yet
TRIPS Council




{%// Trade Policy Review Body -
woove - ONQGOING discussion

[rade Policy Reviews — ensuring
transparency

[he issue of patents and standards
raised in the TPR process

B United States
B European Union
B China
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i/,// TRADE POLICY REVIEW: US

wioove  (WT/TPR/M/350/Add.1)

WT/TPR/M/350/Add. 1

- 116 -

RESPONSE: We object to the characterization of "indefinite protection.” Protection for a
geographical indication may be maintained provided that the requirements of the Lanham Act,
state law, or the Federal Alcohol Labeling Act continue to be met. Please refer to those laws for
further information about su ——rrT

Question 11

‘ocedure. Does the U.S. have any consideration on the balance of interests of patent own
tandard enforcement organizations and the public? Will the U.S. consider promulgating a uni
ederal rule regarding standard essential patents?

SPONSE: The private sector leads standards setting in the United States, including i
lopment of the policies of Standards Setting Organizations regarding standard essenti

v change

over time ariation among 550s' patent policies could be beneficial the overall

standards-settin pCess.

Questions 111-112
Page 98 para. 3.253

These entailed: transitioning the U.S. to a first-inventor-to-file system; providing an enhanced
grace period for inventors to safeguard patent rights against disclosures made one year or less
before the effective filing date; modifying the definition of prior art to include non-printed
disclosures, including oral disclosures, made available to the public anywhere in the world;
providing prior art effect to U.S. patent applications as of their foreign priority dates; eliminating

tho reciiesemonend For imeantare oo cnd Fooctbbh thoa huinet o mmooele Fa o cmermor ok Fhoas imccsomitioas o o dlafoaesen is




=/ TRADE POLICY REVIEW: EU
wooe (WT/TPR/M/357/Add.1)

WT/TPR/M/357/Add._1

- 219 -

EU reply: Article 27 of the Unified Patent Court ("UPC') Agreement which set up a unique
jurisdiction dealing with disputes relating to the European patent with unitary effect ("unitary
patent') but also classical European patents, set some rules regarding the limitation to the effects
of a patent. Article 53 of the European Patent Conventions lists the exceptions to patentability
which apply to any European patent (covering classical European patents but also unitary patents).
Recital 10 of regulation 1257/2012 implementing enhanced cooperation in the area of unitary
patent protection states that compulsory licenses for European patent with unitary effect should be
governed by the law of the participating Member States as regards their respective territories. In
addition, actions relating to CQUiswsemer™TTCC 1525 TOF UNITary e classical European patents
are handled by natior s according to article 32(2) of the UPC Agree

standardization body to licence third parties on fair, reasonable and non-discriminatory termsY
ay seek an injunction to stop the infringement or to recall the products concerned without
abusing its dominant position. Prior to seeking such an injunction, the right holder must, however,
alert the alleged infringer of the infringement and, if the latter is prepared to sign a licensing
agreement, submit an offer for a licence, including the applicable terms, such as the royalty to be
paid and the way in which it is to be calculated.

uestion 58: Regarding the standard-essential patents please clarify methods for determining the
ount of the respective license fees (determined by the rights holder, standardizing body, etc.).

European Un o horizontal co-operation agreements (O.J C 11 of 14 January 201 ttp:/feur-
lex.europa.au/fleq ent/EN/TXT/2uri=031:C:2011:011:TOC) refer to wvari ethods such as
comparative analysis of varMseglements (paragraphs 289, 290 and .
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—, TRADE POLICY REVIEW: CHINA

~——,

wooe  (WT/TPR/M/342/Add.1)

VT T PR MY 342 0800d .1

— AWFE —

stipulateas that the Formolation of Stamndcdacrds s=hall bDrimsg imddss Fuall play the rolas of
mberprises, Scientific resssech instituotions, consuemers  ared Ssoecial grouagpes sSol oweesricled
li=tern o SopHmiorns.

Mrticlhes 4. 5 arnd 13 refleckt the gowesrmment's meacrnoscoopidc rmaanagenrerent amd osecadl
coordination of the developrment oFf naticnal standardization, and armns conSistent with the
owermamll thinking [ ey et the muarkcet play 5 decisive role in albocatimng mescoosroes of
standardization amd give better play to Ehe role of the gowvermment) of this rowand of
standardirastion reform. Article O ma ks reguelaticns on thee st ammcsecdisstom s as g erm e et
Sy Sstherns Of China. Simnose the promulgation of the Starndardicsation Law imn 1988, Chimna
mivemys Sdbheres bo the Sdmintration systerm of “onified moansgerment @aocd  dioe iclest
respaesreibhblitie=s"_ wwihich thi= lasw amerndreent died ot chaoarpge. fes Article 5 st peslistescl . e
coosrdination arnd promotion measchamnism of Sstandardization shall e esestablishedd. Thi=s is
ma irmposrtant pact of the starndacdisation reform, aiming at enhancing the planning =Socd
ocoordinatiomn omn thhe ey policies of stamndacdiocstion befteresen gowermrmen it depasrtrmendes
mad the ooordination of formmualation @Sod implementsticon of importamnt staoclsmecis
Mrtichse 13 emphasised that wehemn thee lavs Sets mnews group starndacds,. the gowsermrmenit
shall strengthen the cultivation, guidasmncese and supervision of group starcdards. This cdaoss
recrk B Ffeci the aubomormy ofF sosciml gerocapes o osel e sk el sl

Ten Jume FDALS, the Seabte Coumncil sstabblisfaeed thaeas Tnter-agency Aoint Comnferermsces for
coordinaticon and promotion of standardisation oonsisting  of 39 departroreeryts §recl ool reg
Cybeersmace  Adrmiinistrationrn  of  (Chimsea, Ministry of Foreign Affairs  @asd rNaticasal
Do rrie=rt E =] Reforrm Caormrrrissior. [ B TRy TR e s W el Starvdandiissticomn
Acddmiinistration of Chimna already carmied owt philot sworlks in 39 social growes sach as
Chinesses Trestitutes of Electromniic=s, aSmadd formolastesds] @amod issasec i Suidirg OphErnicosrns oo
Cultivating amnd Dreseloping Sroap Starndands omn the basis of thee pillokbs.

. The diraf lave s rsol claar with regacdd o swlether privats Eparties, incloss

wy Foreigrm parthes, vl

b= aibike o participates im the stamdacrd ssitbing prososs-s i Chine. Fleaces comfirrm that privabs pearties
Including Forsihgn poarties, v e @b Lo Earticipates in e standand SSitineg processs in Cheimna? Plaase
el Fowe it = ensishonesod that e stamncdard Setting procsss el e ek

Reply: Theae Standardization Lasy haas the features of berritoriality . Enterprises imn COhina, be
. O — i vt e o e i e e ] = k=il [=2 TR e laws @and = corslusct
standardization activities accordimng o the stipwlations of the Standarrdization Lases.

= The draf lEsy usas berrmrs that ace nob geresecally esesd n stancdardication settings Sl Bt cao ot
Sappear In e TET Agreaeneent. For esampde, thee draft aw uses Bhee bermms “sample skhonciorcks, ™
“tradeindustry standards”, Tgroos standanrdsT amd Tenterpriss stancdacdsT seiBout  Eecneieiieeg Sy
=T Hom as bo wwhat these berms rmean. How does Chiima defime Bleeses bermmes for purnpeossss of e
dAraft lawe 7

Feply: The draft lave alreasdy rmakes the cdefimition amd espldanation on the Tincloestery
stamndarcds,.” “groop stscredscds S TEmaterpmriss staredards. Industry  stamolamreis e et
By el et sl o om st r st e = Surrcil, Smredd Smre thwe s gereec] — o
wexlumntEary Stancs = O = o= Chirca omn the & 3 & rvclarcis. (e =T =
=t el el = oy e jure socisl grouges @aSmd For woluntEey sSecbosprttioe - : ety
standards are developed by eanberprises thermnmseaelwes acocording to tieer
Bl ot =e the starsd@ards for orgamnication of procosctbiorm .

The United Stabes reobes Ehe importancs of mes irmg intellectual srogerty righks im the
stamdard Sstting  process. Wheres copyrighted rmaterisl is Sdogprted] o imcorpeesreatec) by
refererpces, the cights of the copywright ossrmeers moasit be protected. It also is critical bo
probect the rights of holders of patented technologies that arms incorporated imko @
standacrc. Wil Chirnca cleacly affirm theses scsgential basic prrrhamnciples irn the cdra i e

Re=piy: Protecting the rights of owrners is ormne of thae main prircdcidpdes of relewvant laves e
=yl i s =2 Chirs L= [ = e T = =t copyrights. Mesaaesrhibe, For thee At
S =S thaat arse incorpgorated ints a Stanmndacrd, espaecially thhe Stamndasrd
e e T . slcls Ehat the patent policy =hall ensures the balance of imkap
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wioove [ BT Committee: past discussion

China’s IPR proposals

B Proposals (2006) (G/TBT/W/251 & add.1)
[0 The implementation of TBT obligations

B Non-paper (2007): a draft decision on guideline
for IPRs issues concerning preparation, adoption
and application of standards

Main concerns raised in the discussion

B What is the scope of the TBT Agreement and the
mandate of the TBT Committee?

B s the TBT Committee an appropriate forum?
B What is the nature of the proposal?
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Z//// Provisions of the TRIPS Agreement most
wroomc  relevant to the key issues under debate

Valuation of SEPs and calculation of
FRAND royalty rates

m Arts. 31(b), 31(h), 31(k) and 45
Availability of injunctions
B Art.44

Control of anticompetitive practices
B Art. 40

Compulsory licensing
B Arts. 31(b)
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—/ What role the WTO can play in addressing
wroome  the jssue of patents and standards?

A global issue - high demand for
transparency and certainty of national
rules and substantive coordination of
these national rules

Practical questions on the
implementation of WTO agreements

WTO - a forum for Members to consult
or negotiate issues relating to the
implementation of WTO agreements
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Thank you.

Xiaoping Wu
Xiaoping.wu@wto.org
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