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MOoCTOAHHbLIN KOMUTET NO naTeHTHOMY npaBy

[OBaguatb nepBas ceccus
XeHeBa, 3-7 HOAOPA 2014 .

OMPAHWYEHUA N UCKMIOYEHWS U3 MATEHTHbIX MPAB:
NPUHYOUTENBHBLIE IULEH3UU WMV UCTIONB3OBAHME TOCYOAPCTBOM
(YACTb 1)

HokymeHm nodzomoenieH Cekpemapuamom

BBEOEHUE

1. B xone ceoel agBaguarton ceccun, coctosiBlienca 27-31 aHeapst 2014 r., NocTosiHHbIN
komuteT no nateHTHomy npasy (MKIIT) npuHan cornacoBaHHOE peLleHre O TOM, YTO B
cBA3M ¢ Temon «OrpaHnyYeHns 1 UCKIIYEeHNs U3 naTeHTHbIX Nnpasy» Cekpetapuart
NnoAroToBUT, B YAaCTHOCTU, IOKYMEHT, OCHOBaHHbIA Ha Matepuanax, nomny4eHHbIX oT
rocy4apcCTB-4IIEeHOB, KacaloLMCa NPUMEHEHNS B rocyapcTBax-yreHax nepeyncrieHHbIX
HWXE YeTbIpeEX OrPaHNYEHNI U UCKIMIOYEHNIA, HE BKITHOYAKOLLNIN OLEHKY 3¢ EKTUBHOCTH
Takoro npumeHeHus: (i) 4encTBus, CBA3aHHbIE C NOMyYeHUeM paspeLLeHni
rocyapCTBEHHbIX PErynmpyroLmnx opraHos; (ii) ucyuepnaHue nateHTHbIx npa.; (iii) Bblgava
NPVHYANTENbBHbIX NIMLEH3MUI U/UNU NCNOMNb30BaHWE rocyaapCTBOM; U (iv) OrpaHNYeHns u
NCKMIOYEHUS, CBA3aHHbIE C UCMOMb30BaHMEM 3anaTeHTOBaHHbIX N306peTeHni
CerbCKOX035MCTBEHHbIMU NPOU3BOAMTENSMU U/MNK cenekumoHepammn. [JOKyMeHT AOMmKeH
TaKke cogepxaTtb onvcaHue npakTu4eckux Npobrem, C KOTOPbIMU CTankMBaKTCA
rocygapcTBa-yneHbl Npu UX NPUMEHEeHUN.

2. B cooTBeTCTBMM C BbllLeyKa3daHHbIM pelleHnem CekpeTapuaT Hanpasui
rocygapcteamM-dnieHam 1 perMoHanbHbIM NaTeHTHbIM BegoMcTBam nncbmo C.8343 ot 10
mapTa 2014 r. ¢ npeanoxeHnem npegcrasute B MexayHapoaHoe 61opo cBeaeHus,
OOMOMHSALWNE UMK YTOYHSIOWNE CBEAEHWS, COAepXaBLUMecs B UX oTBeTax Ha BonpocHuk
MO OrpaHNYEeHUAM N UCKIMIOYEHNSAM U3 NaTEHTHbIX NpaB (aanee — «BonpocHMK»), B CBA3N C
NepeYnCriEHHbIMN BbILLE YETbIPbMSI OrPaHNYEHNAMN U UCKoYeHnsiMU. Kpome Toro,
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CekpeTapuaT npeanoxun HanpaBuTb 0TBeTbl Ha BonpocHuk TeM rocyaapcTBam-yneHam u
pernoHarbHbIM NaTeHTHbIM BE4OMCTBaM, KOTOpble HE cAenarnv 3Toro 4o Cux nop.

3. [ns 6onee ygobHoro Bocnpusitus nHdopmaumm CekpeTtapmuaT NnogroTosun gsa
AOKYMEHTa: NO NPUHYAUTENbHOMY JIMLEH3NPOBAHMIO 1 MO UCNONb30BaHWIO FOCYAAapPCTBOM.
YacTtb | nocesweHa NpuHyamMTenbHOMY NMLEH3MPOBaHUIO, YacTb || — ncnonb3oBaHuio
rocygapctBomM. COOTBETCTBEHHO, HACTOALLMA AOKYMEHT nNpeacTaBnsaeT cobon Yactb | n
COAEPXUT CBEOEHNS O TOM, KakKuM 06pa3om orpaHUyeHus U/nnmn UCKNIYEeHNs, CBA3aHHbIe C
NPUHYANTENBbHBLIMW NNLEH3VAMU, NPUMEHSIIOTCS B rocygapcTeax-uneHax. CegeHus,
KacaroLmecs UCcnonb3oBaHUS rocygapcTBoM, cogepxatca B YacTtu Il gokymeHta SCP/21/5.
3agaya aToro AOKyMeHTa — NpeacTaBUTb LUMPOKUI CPaBHUTENbHbBIV 0630p NPaKTUKK
NPUMEHEHNS OrPaHUYEHNI U/UNN UCKIIOYEHUIN AAHHOIO TUNa Ha OCHOBaHUN NPUMEHMMOro
3aKoHOAaTenbCTBa rocyaapcTB-yneHoB. [na nonyyeHusa 6onee scHOro npeacraeneHns ob
o6beme NpMMEHEHNSA AaHHOIO NUCKIMIOYEHUS B KOHKPETHBIX CTpaHax pekoMeHayeTcs
03HAKOMUTbLCS C OpUrMHanamMm OTBETOB, HanpaBreHHbIX roCyAapCTBaMm-4rieHaMm U OOHUM
pernoHanbHbIM NaTEHTHbIM BEAOMCTBOM. BONpoCHUK, a Takke OTBETbI rOCY4apCTB-4reHOB
onyb6nvKoBaHbl B NofIHOM o6beme Ha Beb-canTe anekTpoHHoro dopyma MKMM no
cnepytoulemy agpecy: http://www.wipo.int/scp/en/exceptions/.

4.  [1OKYMEHT COCTOMUT 13 Tpex pa3genos: (i) uenu rocygapCTBEHHOro perynmpoBaHus,
KOTOPbIMW NPOAMKTOBAHO NpeaocTaBrieHne ncknodenus; (i) npumeHmmoe
3aKOHOLATENbCTBO M O0BbEM NPUMEHEHUS UCKITIOUEHUS, U (iii) Nnpobrembl C NPUMEHEHNEM
ncknioveHus. [nsa 6onee ynobHOro o3HakoMneHms ¢ MHpopmaumen, cogepallenca B
oTBeTax, BCce OTBEThI NpeAcTaBneHbl Ha Beb-cante B MmaTpu4Hoi dopMe, C runepcchbinkamm
K KaXkOOMy pasgeny Kaxaoro oTBeTa.

NMPUHYONTENBHOE JIMLUEH3MPOBAHUE

5. O HanuyMn B NX NPUMEHMMOM 3aKOHOAATENLCTBE OrPaHNYEHUI /N UCKNIOYEHWI,
CBSA3aHHbIX C NPUHYAUTENBHLIMU NIMLEH3USIMW, COOBLUIN crneaytoLlme rocygapcTBa-yneHsl
(vnn Tepputopumn): Anbanus, Armkup, ApreHTrHa, Apmenns, ABctpanud, ABCTpus,
AsepbangxaH, banrnagew, benapycbk, bBytaH, bonueua (MHoroHaumoHaneHoe
NocynapctBo), bocHua n MepuerosuHa, bpasunusa, bonrapus, BypknHa-®aco, KaHaga,
Yunu, Kutan n MoHkoHr (Kutan), KoHro, Kocta-Puka, Xopsatus, Kunp, Yewckas
Pecnybnuka, Kopenckasa HapogHo-[emokpaTtudeckaa Pecnybnuka, Janusa, xnbyTu,
[omuHukaHckaa Pecnybnuka, CanbBagop, Punnangus, PpadHums, FNambusa, Nepmanus,
"peuns, MNoHaypac, BeHrpusa, NUHaonsa, MnooHesus, U3panns, Utanng, AnoHua, NopaaHus,
KeHus, KbipreiactaH, Jlateus, Jlintea, Magarackap, Mananaus, Maspuknin, Mekcuka,
Monako, Mapokko, HugepnaHabl, HoBasa 3enaHaus, Hopeerusa, OmaH, NMakuctaH, MNepy,
®dununnuuel, Monbwa, MNopTtyranus, Katap, Pecnybnuka Kopes, Pecny6nuka Mongosa,
Poccunckaa ®enepaums, CaH-Tome u MpuHennu, Caygosckas Apasus, Cepbus, Cnosakusg,
KOxHaa Adpuka, Ucnanus, Wpwu-Jlanka, CyaaH, Weseuwns, Lsenuapus, TagkukucTaH,
TaunaHg, Typuus, YraHga, YkpavHa, CoegmHeHHoe KoponescTtBo, CoeanHeHHble LLTaTbl
Amepukun, BbeTHam, 3ambus n 3nmbabee (Bcero 87).

LIENW TIOCYOAPCTBEHHOIO PEIMYIIMPOBAHUA, KOTOPLIMU NMPOOVMKTOBAHO
NPEOOCTABJITIEHVNE NCKIMIOYEHNA

6. [lepeuncneHHble Bbile rocygapcTBa-yreHbl ykasanu Ha NonoXeHnst HauMoHanbHOro
3aKoHO4aTENbCTBA, KOTOPbIE B LIENOM NO3BONSKT rocyAapCTBEHHbIM OpraHam u/unm
TPEeTbMM CTOPOHaM B onpeAeneHHbIX 06CToATeNbCTBAX U NPU OnpeAeneHHbIX YCroBMaX
ncnornb3oBaTb 3anaTeHToBaHHOE n3obpeTeHne 6e3 paspelueHns npasoobnagarend. Llenu
rocy4apCTBEHHOMO perynmpoBaHusl, KOTOPbIMY NPOAMKTOBAHO BKITHOYEHWE B AENCTBYOLLEE
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3aKoHO4aTesNlbCTBO rocyaapcCcTB-4J1eHOB NONIOXKEeHUN O npuHyanTENIbHOM NMMLUEH3NPOBAHUN,
MOTYT OTNIM4aTbCA, HO B LIEJTOM OONbLUNMHCTBO npenocTtaBsieHHbIX rocygapcTtBaMn-4neHamm
OTBETOB MOXHO OTHECTW K 04HOW U3 cnenyrowmx KaTeropM|7|:
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ObecneyeHue cbanaHcupogaHHOCMU UHMEPECO8

7. MHoruve rocygapcTBa-ysneHbl NOAYEPKHYNM acnekT UCKITOYEHWIA, CBA3AHHbIN C
paBHOBECUEM NMHTEPECOB, 0CO60 OTMETMB, YTO UCKIIOYEHUS, NPeayCMOTPEHHbIE NX
HaLUMOHanbHbIM 3aKOHOAATENbLCTBOM, HaleneHbl Ha obecneyeHne cbanaHCMpoOBaHHOIO
yyeTa MHTEpPEeCcOoB NaTeHTOBNaAenbLEB N TPETbMX CTOPOH W/Mnn rocygapctea u/vnm
obwecTtBa. Hanpumep, KeHusa n Caygosckas ApaBusi OTMETUNN, YTO NOSIOXKEHUS O
NPUHYANTENBHOM NTMLEH3NPOBAHNN, NPOANKTOBAHHbIE LEernsiMu rocy4apCTBEHHOIro
perynupoBaHus, HanpaeneHbl Ha «obecnedeHne GanaHca Mexay npaBamm
naTeHToBNagenbLEB W rocyAapcTBEHHLIMM MHTepecamn»’. B CanbBagope UCKIoYeHNs
Takke npecnenyoT uenb obecneuntb «banaHc mMexgy YacTHbIMU 1 OOLLLECTBEHHbBIMM
nHTepecamn». Kpome Toro, B oTBETE YMnm oTmeyvanoch, YTO UCKITKYEHMs NpecneayoT
Lenb «npuBHeceHMs cbanaHCMpoBaHHOCTU B CUCTEMY NPOMBbILLIIEHHON COBCTBEHHOCTU
nyTem NpeaocTaBleHns MHCTPYMEHTOB, NMO3BOSISAOLLMX OrpaHNYMBaTh Npaea npu HanMyanm
bonee BbICOKMX MHTepecoBy». B oTBeTe KaHaabl ObINo ykazaHo, YTO NONOXEHUsI O
NPUHYANTENBHOM NMLEH3MPOBaHMM NpU3BaHbl «obecneuntb GanaHc npae nNyTem
npeceYyeHns aHTUKOHKYPEHTHbIX AEACTBUIN UNN NHOW LEeATENbHOCTU NaTeHTOBNaAenbLEB,
npoTMBOpeYaLLei rocyJapCTBEHHbIM MHTepecam» >3,

lpeceyeHue 3noynompe6neHUH rnpasamu

8. HekoTopble rocygapcTBa-yneHbl (MM TEPPUTOPUN) TaKKe NpecnenyoT Lenm
rocy4apCTBEHHOro perynmpoBaHusi, CBsi3aHHbIE C NpeceveHneM 3roynoTpebnexHnii npm
OCYLLIECTBIIEHMM UCKMNOUMTENBHLIX NpaB. Hanpumep, NepMaHns otmeTuna, 4to
NCKNIOYEHNSA HanpaBneHbl Ha «3aLUTy HaceneHnst OT Kakux bl TO HU BbINo
3rnoynoTpebreHnin UCKNoYUTENbHbBIMY NpaBamMu, KOTOPLIMW HaeneH Bnagenew nateHTa»*.
"oHkOHr (KuTtan) 3assun, 4To npegocTtaBneHme NpuHyanTeNbHbIX SIMLEH3WN npecnenyeT
uenu «npeceyeHns 3noynotpebneHns MoHONONbHbIMU NPaBaMu CO CTOPOHbI
naTteHToBnagenbLeB 1 CTUMYNMPOBaHMSA NpoM3BoACcTBa». B oTBeTe Takke 0TMeYanoch, Y4To
NPUHYAUTENbHbIE NULIEH3MM MO3BOMAIT «00eCcneynTb MakcMmasnbHO BO3MOXHOE
NpaKkTU4eckoe NPMMEHEHME 3anaTeHTOBaHHbIX N306peTeHNn, a NaTEHTHbIE NpaBa
ocyuiectensatoTcsa 6e3 yuiepba passuTuio MPOMBbILLMEHHOCTU»®. Psap rocy4apcTB-4SIEeHOB B
KOHTEKCTE 3noynoTpebneHnst npaBamMmm Takke OTMETUIN HEOOXOANMOCTb «MPOMbILLUNIEHHOMO
pPa3BUTMS» N KCTAHOBMNEHWUSI UNN Pa3BUTUSA MPOMbILLITIEHHON N KOMMEPYECKON AeATENbHOCTH
B rocygapcTtae»’.

3awuma 2ocydapcmeeHHbIX UHMepecos 8 Lesiom

B cBoem oTBeTe KeHus ccbinaetcst Ha NOCTaHOBMEHUE cyaa No AeriaM NpOMbILLISIEHHON COOCTBEHHOCTM
Kenuun B gene Pfizer Inc.v Cosmos Limited (IPT Case 49 of 2006), B kKOTOPOM roBOPUTCH, YTO NOMOXEHMUS
00 ncknoveHnsx B 3akoHe 0 NPOMBbILLIIEHHO COOCTBEHHOCTU HaLerneHbl Ha «obecnedeHne
cbanaHcMpoBaHHOCTM NpaB NaTeHTOBNagenbLUeB 1 NpaB 06LLeCcTBa/TPeTbMX CTOPOHY.

[aHHas uenb perynnupoBaHus cBsidaHa, B HaCTHOCTW, C pasgenamu 65 1 66 kaHagckoro 3akoHa o
naTeHTax.
3 CnepytoLwime rocygapcTBa Takke ykasanu Ha acnekt obecneyeHus cbanaHcpoBaHHOCTH
NPUMEHUTENBHO K UCKITIOYEHUSIM B YMCIe LieNiel rocyapCTBEHHOMO perynvpoBaHus: ABCTpanus,
Kanaga, Nhaus, Anonus, KeiprbiactaH, Manaisus, Poccuiickaa ®eaepauust u CoegmHeHHble LTaThl
Amepukn.

Cwm. Tarke otBeTbl ABCTpum, Utanuum, Monblun, MopTtyranum, PymeiHnn 1 LLBenLapun, B KOTOpbIX cpeau
uenewn rocyaapCTBEHHOIO PerynmpoBaHus, KOTOPbIMIU MPOAUKTOBaHbI MOJTOXKEHUS O MPUHYAUTENBHOM
JNIMLEH3UPOBAHNN, YNTOMUHAETCS NpeceyeHne «3rnoynoTpebneHns npaBammy.

B yacTHocTW, aTa Lenb npecrnegyeTcs B criydae Bbiaauv NpUHYAUTENbHbIX IMLEH3WIA NpK
HEeNCnonb30BaHMM UMM HEAOCTAaTOYHOM UCMONb30BaHUM nateHToB. CMm. oTBeT [oHKoHra (Kutan).

Cwm., Hanpumep, otBeTbl Pecny6nvkn Kopes n Katapa.
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9.  MHorue gpyrve rocyaapcTBa-yneHbl, ONUChbIBAs Liefn rocyaapCTBEHHOMo
perynpoBaHuns, nexalume B OCHOBE MOMOXEHWI O MPUHYAUTENIbHOM NNLIEH3MPOBAHNN B X
HaLMOHaNbHOM 3aKOHOAATeNbLCTBE, caenany ynop Ha UHTepechl rocyaapcTea Unm
obLLecTBa B LENOM, Hanpumep: «MHTepechl rocyJapcTsa unu obLecTBa», «CoobpaXeHus
roCyapCTBEHHbIX MHTEPECOBY», KOCTPbIE NOTPEBHOCTM OBLLECTBAY», «Pa3BUTHE SKOHOMUKH W
6narococTosiHNE OBLLECTBAY, «KU3HEHHO BaXHbIE MHTEPECHI SKOHOMUKM CTPaHb!,
06LLECTBEHHOTO 3PaBOOXPAHEHMS UMM HALIMOHAMNBLHON OBOPOHLI, @ TaKkKe cryyaun, Korga
HeWCMnonb30BaHNe U HeJOCTaTOYHOE UCMONb30BaHNE TakUX NaTEeHTOB HAHOCUT
cepbesHbIit yLepd NOTPEBHOCTAM CTPaHbI» U «OBLLECTBEHHBIE UHTEPECH! B YPE3BbIYaNHbIX
cUTYaUWsIX, CBA3aHHbIX C COOBPaKEHUAMM OBLLECTBEHHOTO 3[0POBbS, MUTAHNS U
HauMoHanbHo 6e3onacHoCTMY .

10. B otBeTe, nony4eHHom oT Kunpa, nogyepkmBanach BaXHOCTb UCMOMNb30BaAHUS
NaTEeHTOB «B LIeNsiX COAENCTBUS MHHOBALMSIM U AanbHenweMy pas3BuTUIO HAYKN 1
TEXHOMOMMN APYrMMU 3aMHTEPECOBAHHLIMWU NMLAMMY U «NOOLLPEHUSI TOPTrOBNN U
9KOHOMWYECKOrO pOCTa B CTpaHe, NpuUYeM naTeHTbl A0MKHbI CIYXXUTb MCTOMHMKOM [0X04a
He TONbKO AN naTeHTOBMNaAenbLUeB, HO U AN CTpaHbl B Lenom». B oTBeTe HuaoepnaHaos
rOBOPUTCS, YTO B Cly4ae «BO3HUKHOBEHUS Ype3Bbl4alHbIX OOCTOSTENLCTB U Yrpo3bl
HauuoHarnbHol 6esonacHocTy [...] NpaBo nNaTeHToBMNaAenbLa MOXeT ObiTb
NMPUOCTaHOBMNEHOY, A TaKKe YTO «MHHOBALMOHHAS AEeSATENBHOCTb MOXET OblTb 3aTpyAHEHA,
€Ccnu naTeHToBnageneL, 0TkasbiBaeT B NPeAoCTaBNEHUN NMLEH3NI [Ha 3aBUCKMMbIE
naTeHTbl], UCNOMb30BaHUM U AanbHelLLIeM COBEPLUEHCTBOBAHMMN N306peTeHns».

11. MHorue rocygapcTBa-4neHbl NpecneayoT HECKOMNBKO Lienen perynupoBaHns nytem
BKITHOMEHWS NONOXEHWUI O NPUHYAUTENBHbIX JIMLEH3USIX, BKNOYas NepeyncrieHHble Bbile.
Hanpumep, B otBeTe NopTyranum oTMeyaeTcsi, YTO NOMOXKEHUS O NPUHYAUTENBHOM
NVLEH3MPOBaHNM NpecneayoT Lenu, CBA3aHHbIe C «npecevyeHnemM 3noynotTpebneHmn
MOHOMOJSIbHBIM NPaBOM; YCTPAHEHNEM NPENATCTBUN A1 TEXHNYECKOTO Y 93KOHOMUYECKOro
pas3BUTUA; NOOLLpEHMEM OOLLECTBEHHOMO 34paBooXpaHeHus; obecneyeHnem
HauMoHanbHou 6e3onacHocTMy. KuTan B CBOeM OTBETE B Ka4eCTBe Liernen, KoTopbIMu
NPOANKTOBaHbI NMOMNOXeHNSA 06 NCKMIOYEHNSAX, MPMBEN criegyolme: «npeceyeHne
3noynoTtpebneHns npasoobnagarensaMmm CBOMMU NpaBamun, COAENCTBUE UCMONMb30BaHUIO
n306peTeHnn 1 pe3ynbTaToB TBOPYECKON AesTenbHOCTH, obecneyeHne HopmanbHOro
PYHKLMOHMPOBAHWSA NAaTEHTHOW CUCTEMBI, 3aLUUTa MHTEPECOB rocyaapcTea 1 obLiecTsar.
AHanNornyHble KOMMeHTapumn G6bINKn Nony4YeHbl 0T MeKCcKKK, KoTopas B Yncrne uenen
oTMeTuna criegyowme: «ns3bexaHve HeHaanexawlero NCNonNb3oBaHWUA NATEHTOB KX
obnapatensamu, [...] cogencTBue nepegaye 1 pacnpocTpaHeHo TEXHOoMmu [...]».
Mcnonb3oBaHue TexHONOrMmM Ha 6naro 3KOHOMUKU U [...] COXpaHeHue 340p0BbS U1
6€e30nMacHOCTM HaLMKM KaK BbICLLEro MHTEpeca, UMeLLLEro npuopuTeT nepeg nobbiMu
npasamu obnagaTtens nateHTar’.

Cwm., Hanpumep, otBeTbl BypkuHa-Paco, KoHro, Mambuun, MNoHaypaca, BeHrpun, Monbun, Pecnybnvkm
Benapycb, Poccuiickon ®eagepaumn, KOxHon Adpuku, Ncnanmm, CoegmHenHoro KoponescTea, BeeTHama
n 3ambun. Cm. Takke OTBEThI, NPeAcTaBneHHble PpaHumnen («MOHOMONBHOE NPAaBO NATEHTOBNAAENbLA
MOXeET OblTb OrpaHMYEHO BbICLLMMU SKOHOMUYECKUMW UK COLManbHbIMU MHTepecamn obLecTsa,
KoTopble cunTatoTcs Gonee BaxkHbIMY ), HopBervei («rnaBHas Liefb — Y4eCTb BaXKHble rocyjapCTBEHHbIE
nHTEpecbl. [aTeHToBaHHOE M306peTEHME AOMKHO CNOCOOCTBOBATL TEXHUYECKOMY Pa3BUTUIO U OTBEYATb
nHTEepecam obLiecTsa.»), MNMakmctaHoM (Lenb NPUHYAUTENBHOIO NULEH3UPOBaHUS 3aKOYaeTcs B
«OrpaHUYeHM MOHOMONU3aLUun U KapTeNn3aunn 1 3alimMTe HaUMOHamNbHbIX MHTEPeCOoB») N CoeaUHEHHOro
KoponeBcTBa (Lenb 3aknoyaeTcs B «HeAOMNYLLEHUN NPUMEHEHMS MOHOMOSbHbLIX NPaB, CBSI3aHHbIX C
naTteHTamu, B yLiep0b rocyaapcTBEHHbIM MHTepecaM. 3akoH O naTeHTax 1977 r. npeaycmaTpuBaeT
Bbl4ayvy NMPUHYOUTENbHBIX NIMLEH3NI Kak cnocob peLueHns NpobremM, BO3HUKAKLWMNX MPU HEBO3MOXHOCTH
BbINOJHWUTL ONpeAeneHHbIE PbIHOYHbIE YCITOBUS, 1 B TEX CIydasiX, KOraa fMueH3nm OCTYMHbI, HO NLLb
Ha HENpPUEMIEMbIX YCIOBUSIX...»).

Pag opyrmx rocyaapCTB-4SIeHOB Takke ykasanu Ha pasfinyHble Lienn rocygapCTBEHHOro peryimpoBaHuns,
KOTOPbIMW MPOAMKTOBAHO Hanmnyme B UX 3aKOHOAATEeNbCTBE NOSIOXEHWUIA O NPUHYAUTENBHOM

[Footnote continued on next page]
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12. HekoTopble Apyrme rocyaapcTBa-YneHbl Takke NOAYEPKHYN, YTO Lenn
perynupoBaHusi, KOTOPbIMM MPOANKTOBAHO MPUHYAUTENBHOE NMLEH3NPOBAHNE, BKIOYAOT
obecneveHne gocTyna K ToBapam U «3awuTy npae noTpedutensy, ¢ Tem 4TobbI
«MpegnpuaTa 1 NoTpedbuTeny MMenn pasyMHbl JOCTYN K NaTEHTOBAHHOW NPOAYKLMKN MO
pa3yMHbIM LieHaMmy», a npoaykumna bbina «4ocTynHa Ana noTeHumanbHbIX Nofb3oBaTenemy.
B otBeTe CoegmHeHHoro KoponescTBa yTBEpXKAaeTCA, YTO MONOXEHNSA O NPUHYANTENBHOM
NULEH3MPOBaHNM MOTYT, B YaCTHOCTU, CIYXXWUTb «CTUMYJSIOM OS5 CTOPOH 06Cy»xaaTh 1
A0oroBapuBaTbCs O NpegocTaBneHn 4OOPOBOSbHBIX IMLEH3UA BMECTO TOro, YTobbI
yyacTBoBaTb B cyAebHbIX pa3buparenbcTBax 451s Noy4eHns NPUHYANTENbHOW NULLEH3NUNY,
YTO MOXET «NpefoTBpaLLaTh U NOAABNSATb aHTUKOHKYPEHTHbIE OENCTBUSIY.

9

13. HekoTopsble rocyaapcTBa-yneHbl (MNn TePPUTOPUN) OTMETUIIN KOHKPETHbIE Lienn
rocy4apCTBEHHOro perynmpoBaHus, CBA3aHHble C 00LWeCTBEHHbIM 30paBOOXPaHEHNEM.
"oHKOHr (KuTan) oTmeTun cnegyowme KOHKpPEeTHbIE Lienn perynnpoBaHns: «MCnonb3oBaTb
cucTemy, NpeaycMoTpeHHyto MNpoTokosioM 0 BHECEHUN n3MeHeHun B CornatueHme no
TPUNMC (npuHaT NeHepanbHbiM coBeToM BTO 6 aekabpsa 2005 r.), ans nmnopra
MeLMKaMEHTOB» N «3KCMOPTMPOBATb (hapMaLeBTUYECKY0 NPOAYKLUMIO B Apyrve
rocygapctea — uneHbl BTO npn 06bsBNEHMN B CTpaHe Ype3Bbl4aHOro NosoXeHUst Unm
BO3HMKHOBEHWUN Ype3BbIYanNHON cuTyauuny. AHanormdHbiM o6pa3om KaHaga B cBoem
oTBeTEe coobLuna, 4To nNpecnenyeT crieQyoLyto Lenb: «KMMeTb BO3MOXHOCTb BbINOHUTb
naHHoe KaHagown n nnyHo XKaHom KpeTbeHom Adpuke obeluaHmne obnerdntbe 4ocTyn K
dhapmaueBTMYECKOM NPOAYKLMN ANSA pelleHns npobnem obLLeCcTBEHHOro 34paBoOXpaHeHMS,
XapakTepHbIX 451 MHOMMX pa3BMBatOLLMXCA U HAMMEHee pa3BUTbIX CTpaH, 0COBEHHO
cBsi3aHHbIX ¢ BUY/CMNIAOom, Ty6epkynesom, manspvei u apyrumm anuaemusimm»®. Pag
rocyapcTB-4rieHOB, OTBeYas Ha BOMNPOC O Liensdx rocygapCTBEHHOMO perynmpoBaHms,
oTMeTunn B uenom obsasatenscrea no Cornawenno no TPUMNC w/vnun gnpektneam EC'.

NPUMEHUMOE 3AKOHOOATEJIbCTBO N OB bEM NMPUMEHEHWA NCKITIOYEHNA

14. 13 87 oTBeTOB Ha BONpPOCHWK, NOMNy4YeHHbIX OT rocyaapCTB-4ieHoB, B 86 oTBeTax
rocyfapcTtBa-yfieHbl yka3anu, 4To ux 4enCTBYHLLEEe HauMOHanbHOe 3aKoHO4AaTENbCTBO
COOEPXKMUT NOSNOXEHUS, PErYNNPYIOLLME UCKIIOYEHUS U/UU OrpaHnYeHns, CBA3aHHbIE C

NnpUHyaAnTENbHbIMU J'II/ILI,eH3I/1$IMI/I12.

15. [Ans nOnoXeHwui 0 NPUHYAUTENbHBIX IMLEH3USX B HALMOHaNbHOM 3aKOHOA4ATENbCTBE
xapakTtepeH psag obwmx anemeHToB. OHu BkMoyatoT: (i) 6eHedumumapbl 1 KOMNETEHTHbLIN
opraH (opraHbl), NpegoCTaBnNALWNA NPUHYANUTENbHbIE NUUEH3MK; (i) OCHOBaHWSA, Ha

[Footnote continued from previous page]

JIMLEH3UPOBAHNN, CM., HanpumMmep, oTBETbI Ha Bonpoc 68 BonpocHuka, npeaoctaBnexHble xnbyTy,
Wuanen, Monbwen n Poccuinckon denepaumen.

Cwm., Hanpumep, otBeTbl HugepnaHgos, Cepbun u LLpu-NaHku.

B yacTtHocTu, Gbinun ykasaHbl pasgensl 21.02 n 21.2 kaHagckoro 3akoHa o nateHTax. CM. Takke oTBeT
Wopaanun.

Cwm. otBeTbl N3paung, Nateum, Jlnteel, Hugepnangos n Typuun Ha Bonpoc 68 BonpocHuka.

HekoTopble rocyaapcTBa-yneHbl 4ONONHUTENBHO MPUBENY CBEAEHMS O COOTBETCTBYHOLLIEN CyaAeOHON
npakTuke (CM., Hanpumep, oTeeThbl Fepmannn, Huoepnanaos n KOxHow Adpukm Ha Bonpoc 66
BonpocHuka). B otBeTe EAINO roBopuTCs, Y4TO BbiAaya NpUHYyAUTENbHbBIX NIMLEH3WI perynupyeTcs
rocygapctsamMu-y4actHukamu. B yacTHOCTW, MPUBOAMTCA CCbiNKa Ha cTaTbio 12 EBpasminckon naTeHTHOM
KOHBEHLMK, B koTOpon roBoputcs: «(1) MNpuHyanTensHble NULEH3UN Ha UCNOMNb30BaHNE €BPa3MNCKOro
naTteHTa TpeTbUMU CTOPOHaAMM MOTYT BblAaBaTbCsl B COOTBETCTBUM C [apumiKCKoM KOHBEHLMEN NO oxpaHe
NPOMBbILLIEHHON COBCTBEHHOCTU YNONTHOMOYEHHBLIM OpraHoM [JoroBapumBaloLLEerocs rocy4apcTBa; Takue
NUUEH3UN OENCTBYIOT Ha TeppuTOpUM 3TOro rocygapcTea. (2) PewweHne o npegoctaBneHun
NPVHYANUTENBHON NIMLEH3UN MOXET ObITb OCMOPEHO B CyAax Uiy APYrMX KOMMETEHTHbIX OpraHax
[oroBapuBatoLierocs rocygapctea Ha TEppUTOPUN, A51s KOTOPOW BblgaHa NPUHyOUTENbHAA NUUEH3NS».
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KOTOpbIX MOTYT NPEeAOCTaBNATbCA NPUHYAUTENbHbIE NUUEH3UK, (iil) AencTeunsa no
nony4eHno JO6POBOMBHON NNLEH3UKN, KOTOPblE HEOBXOAMMO MPeanpPUHSATL A0 TOro, Kak
06paTUTLCA 3a NPUHYAUTENbHOW NULIEH3NEN (C HEKOTOPLIMU UCKITHOYEHUAMM);

(iv) orpaHnyeHne obbema NpUMEHEHUS U CpoKa AENCTBUS NPUHYANTENBHbLIX NNLEH3UN
06BHEMOM U CPOKOM, HEOBXOAMMBIMU AN AOCTUXEHMSA Lenen, No4 KoTopble BblAaBanoch
paspelleHue; (V) HeucknumMTenbHas nuueHsus; (vi) HeBO3MOXHOCTb nepeaaym
(McknioveHne — BmecTe ¢ 6u3HecoMm); (vii) pa3pelueHnss B OCHOBHOM AJ1S MOCTaBOK Ha
BHYTPEHHUIN PbIHOK (C HEKOTOPbIMU UCKOYEHMAMM); (Viii) BbinnaTa BO3HarpaxxaeHmst
nateHToBnagennouy; M (ix) BO3MOXHOCTb NEPEeCcMoTpa PeLLIEHUI, CBA3aHHbIX C Bblgaden
NPUHYANTENBHON NULEH3MM U BO3HArpaxaeHnem.

OcHoeaHusi s ebidayu npuHyAuUMebHOU NUUeH3uuU

16. B nogaenstowem 60NbLUIMHCTBE OTBETOB roCy4apCTB-4YIEHOB YKa3aHO HECKOSTbKO
OCHOBaHWI, 4OCTATOMHbIX A5 o6palleHns 3a npegocTaBneHneM NpUHyaMTeNbHOM
NVLEH3MN B COOTBETCTBMM C AEMCTBYIOWMUM 3akoHo4aTensctBoM. Haunbonee yacto
BCTpeYatoTcs cregyowme: «HeMCnonb30BaHUe UM Hea4oCTaTOYHOE UCMNONb30BaHME»
naTeHToBaHHOro n3obpeteHus (71 oTBeT); «OTKa3 B NpeoCTaBNEHNN NULEH3UN Ha
pa3yMHbIX ycnoBusax» (60 OTBETOB); «3aBUCMMble NATEHTbI» (57 OTBETOB); «06OLLECTBEHHOE
34paBooxpaHeHme» (56 oTBeTOB); «HaumMoHanbHas 6e3onacHocTb» (52 oTBeTa);
aHTUMKOHKYPEHTHbIE AENCTBUA N/nnn HegobpocoBeCTHas KOHKYpeHUusa» (47 oTBETOB),
«4pe3BblyaiHOE NOMOXEHWE UK Ype3BblyanHas cuTyaumsa» (46 oTBeToB); «apyrue
OCHOBaHus» (26 OTBETOB).

17. B [OMOMHEHMe K NepeyncrneHHbIM OCHOBAHWSIM HEKOTOpbIe rocyAapcTBa-UneHsbl
npeaycMoTpeny B CBOeM 3aKoHOAaTeNbCTBe CrieayloLne OCHOBaH1s AN NpefocTasneHus
NPUHYAUTENbHBIX FIMLEH3NUI: «Pa3BUTME APYINX KN3HEHHO BaXKHbIX OTpacrell
HaLMOHAbHO 3KOHOMUKM» '3, «noTpeBHOCTM HaLMOHaNBLHON SKOHOMUKU» ™,
«roCy/1apCTBEHHbIE MHTEPECKI» ™, «rocyAapcTBeHHas HeobxoaumMocTb» '®, «cepbesHas
yrpo3a rocyapCTBEHHbIM MHTEpPecaM» ', «HECMOCOBHOCTL YA0BMNETBOPUTL NOTPEBHOCTH
PbIHKa Ha pa3yMHbIX YCOBUAX» S, «Hencnonb3oBaHue nateHTa nMbo HecrnocobHOCTL
NPON3BECTU UIN 3aKOHYMTL NPON3BOACTBO ToBapa [...] NMbo ocobeHHOCTU cObITa, HE
yI0BNETBOPAILLIME NOTPEBHOCTY phiHKa»'®, «HEeKOMMEpPYECKOe MCMOoMnb3oBaHme
rocy[apcTBOM; HEyAOBNEeTBOPEHMe pasyMHbIX TpeboBaHuii rocyJapcTBa; NaTeHTOBaHHOe
n3obpeTeHne HedoCTYMHO NO PasyMHON LieHe»?°, «npoaaxa no Ype3MepHO BbICOKON LieHe

13
14
15

Cwm. otBeT byTaHa.

Cwm. otBeT PpaHuun.

B 4yacTHOCTU, 3TO OCHOBaHWe NpeagyCMOTPEHO B AENCTBYIOLWEM 3akoHodaTenscTee bonrapuu, MNepy,
Wcnanum n Typuun. Kpome Toro, B otBeTax ABCTpun 1 Yewickon Pecnybnvkv yTOYHANOChH, YTO
OCHOBaHVe Ansi BbiAauv NPUHYAUTENBHOW NULEH3NMW, CBA3AHHOE C «06LLIECTBEHHbIM
30paBOOXpPaHEHNEMY, MPUMEHSIETCH B paMKaX «rOCY4apCTBEHHbIX MHTEPECOBY.

Cwm. otBeT Bonrapun. B oTBeTe yTOUHSAETCS, YTO NPY HANMWMYMKU FOCY4APCTBEHHOIO MHTEpeca NoMbITKA
3aNHTEPECOBAHHbIX NUL, 3aKMYXUTL JOFOBOP O NMUEH3NPOBAHUM Ha CNPaBEANUBLIX YCIIOBUSIX HE
TpebytoTcs.

Cwm. otBeT CnoBakuw.

Pasgen 30(1)(b) 3akoHa o naTeHTax YraHapl.

Cratbsi 68 3akoHa bpasunum Ne 9.279 o1 14 masa 1996 r.

OTM OCHOBaHUS, B YaCTHOCTU, YKka3aHbl B MHAUNCKOM 3akoHe o nateHTax 1970 r. B noscHeHumn
Aeneraumun Hamnm roBoputes, Y4TO «B OBLLEM M LIeNOM, NPUHYAUTENbHbIE NULEH3MN BbISATCS B
crneayLmx YeTbipex cny4vasnx: (i) ecnv He yooBneTBOPAKTCA 060CHOBaHHbIE NOTPEOHOCTM 06LLEeCTBa,
Unn 3anaTeHToBaHHOE N306peTeHNe He AOCTYNHO OOLLEeCTBY NO NPUEMIIEMO CTOMMOCTH, UNn
3anaTteHToBaHHOe n3obpeTeHue He ucnonbayetcs B MHauu... (ctaTbst 84 3akoHa o nateHTax); (ii) B
cnyyae 4pe3Bbl4anHOro NoSIoKEHUs! B CTpaHe, B 0C060 cepbe3HbIX SKCTPEHHbIX CUTYaLUSX UMK B Cryyvae
HEKOMMEPYECKOro MCNonb30BaHNs N306peTeHUsI B OOLLECTBEHHbIX MHTEPECaX B NGO MOMEHT nocne
BblJayn CBSI3aHHOIO C HAM NaTeHTa eaeparnbHoe NpaBUTENbCTBO MOXET 06 bABUTL B ohuLManbHOM
6ronneTeHe o0 Bblgavye NpUHyAMTENbHbIX NMULEH3UI B OTHOLLEHUW onpedeneHHbIX naTeHToB. [ocne aToro
noboe 3anHTepecoBaHHOE MWL BnpaBe 00paTuTbCA B NaTEHTHOE BEAOMCTBO MO NOBOAY BblAayu

[Footnote continued on next page]
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nnbo HeaoCTaTOYHOE NpeanoXeHne AN YOOBNeTBOPeHNst crnpoca»?!, «pblHOK He nonyyaeT
naTeHToBaHHOe U300peTeHne, Ha KOTOpoe ecTb Crpoc, NMMOOo nony4aeT Ha
HeyJOBNETBOPUTENbHbIX YCIOBUAX»??, «MCNONb30BaHMe NaTeHTOBAHHOIO M306peTeHns
upe3Bbl4aHO HeOBXOAMMO B rOCYAAPCTBEHHbIX MHTEPECaX»2, «MCNONb3oBaHMe
HeobxoAnMmo [...] ANA HEKOMMEPYECKNX Lenen n Ha bnaro obuectear?, «KOHMNUKT npaB
obnagaTtens 6YOTEXHONOIMYECKOro NaTeHTa 1 Bnagenbla copta pacTeHun» >,
«MNPVHYANTENBHOE NEepPeKpecTHoe NUUEH3NPOBaHME B Criyvae, ecnn n3obpeTeHne CBs3aHo C
OXpaHseMbIM COPTOM PaCTeHWU» %, «NpUHyANTENbHAS NMULEH3US NS CeneKLMOHEPOB;
NpYHyanTENbHasa NUUEH3NA B pedynbTaTte npumMmeHeHus [loroBopa 06 yypexaeHum
EBpaToma»®’, «copTa pacTeHuin»?®, «ecnu ncnonb3oBaHNe naTeHTa He CoaeicTeyeT
TEXHOMOTNYECKNM UHHOBALMSM 1 NepeJaye 1 pacnpoCTPaHeHUIo TeXHoNnorum»?°, «oxpaHa
oKkpyxatoLLen cpeabi»>, «cosnaeT NpenaTcTBUS AN CTAHOBMNEHUS UKW PasBUTUSA
NPOMBILLIIEHHO 1 KOMMEPHECKOI AeATeNbHOCTM» ) «4eduLmMT COOTBETCTBYIOLLIMX TOBAPOB,
paboT MM ycnyr Ha pbiHKe B pe3ynbTaTte Hencnonb3oBaHus (HE4OCTaTOYHOro
NCMomnb30BaHNA); rOTOBHOCTb NIOOOro nvua Ncnosb3oBaTh NAaTEHTOBAHHLIN 06bekT» 2,
«MPOAOBONLCTBUE U Pa3BUTUE APYrMX KMIOYEBbIX OTPACHe HAaLMOHAIBLHON 3KOHOMUKM» 2, a
TaKkke «KOHKPETHbIE NoNoXeHnsa 3akoHa 0 YMCTOM Bo3ayxe 1 npasuna Komuccum no
SAepHOMY perynupoBaHmio» .

18. Kpome TOro, HekoTopble rocyaapcTBa-yneHbl (v TeppUTOpPUN) COOBLLMIN O
KOHKPETHbIX MOMOXEHUAX AENACTBYHOLLErO HaLMOHANbHOro 3akoHoAaTeNbCTBA,
paspeLuaroLmx npeaocTaBneHme NpuHyanTenbHoOM NULEH3NN B Lensix obnerdyeHunst gocryna
K chbapmaLieBTUYECKON NPOAYKLUMM B CTpaHax, rae OTCyTCTBYET UMW HEAOCTaTOYeH
NPOM3BOACTBEHHbIN NOTEHLMan dapMaLeBTUYeCcKoin oTpacnu >>.

[Footnote continued from previous page]

NPVHYAWUTENBHON NULEH3UN NO TakMM nateHTam. (ctates 92 3akoHa o nateHTax); (iii) [...] ecnn
ypesBblYaHOE NOMOXeHUe B CTpaHe Obino 00bABMEHO, Cepbe3Hasa SKCTPEHHas CUTyauusi CroXunach,
1cnonb3oBaHVe B UHTepecax obLlecTBa cTano HeobxoanMo B pesynbTaTe aNnnaeMuin Takmx 3abonesaHun
kak BUY/CINI, Ty6epkynes, mansipysi Uiy UHbIX aHanorM4Hblx aNUAEMUN, NPUHyAUTENbHAs NULLEH3NSA
MOXeT ObITb BblAaHa NaTeHTHbIM BEAOMCTBOM NOOOMY 3aMHTEPECOBAHHOMY NuLly B N0OON MOMEHT
nocne Bbiayv NnaTeHTa B COOTBETCTBUM C yBeAOMIEHMEM dbeeparbHOro NpaBnTenbCTBa... (CTatbsa 92
3akoHa 0 nateHTax); (vi) cormacHo JoxuHckon geknapaumu o Cornawwenun no TPUMC un
3[4paBOOXpaHeHMM B 3aKOH O NaTeHTax ObIfo BHECEHO MOMOXEHUE O BblAaye NPUHYAUTENbHbIX JTMLEH3UN
Ha 3KCMOPT NAaTEHTOBAHHbIX NIEKAPCTBEHHbIX NPenapaToB B CTPaHbl, B (bapMaLeBTUYECKON
NPOMBILLIIEHHOCTU KOTOPbIX OTCYTCTBYIOT UM HE NpeacTaBneHbl B JOCTAaTOYHOM 00beme
NPOU3BOACTBEHHbIE MOLLHOCTW, HEOOX0AMMbIE AN peLueHns Npobnem 34paBOOXpaHEHUs, OTHOCALLMUXCS
K COOTBETCTBYIOLLEN hapMaLieBTUYEeCKOM NpoayKumm (ctatbs 92A 3akoHa o naTeHTax).

Cm. otBeT Manawnsunn Ha Bonpoc 67 BonpocHuka.

CraTtbs 46 3akoHa o naTteHTax Hoson 3enaHauu ot 1953 r.

Cratbs 93 3akoHa o naTeHTax AnoHum.

Cratba 22(A) 3akoHa o nateHTax Mopaanum (32, 1999 r.)

Cratbsi 54 3akoHa o naTeHTax JlatBuum.

CraTba 48 3akoHa o nateHTax JlutoBckon Pecnybnvku.

Cratbu 57(5) n (6) n 60 3akoHa o nateHTax HuaepnaHgos oT 1995 r.

CtaTtbsa 46a 3akoHa o0 nateHTax Hopserun.

Cratbs 58 n 59 Ykasa o nateHTax NakuctaHa ot 2000 r.

Cratbsi 82 3akoHa MonbLluK 0 NPOMbILLIIEHHO COBCTBEHHOCTU.

Cratbs 15 [ekpeTa-3akoHa Ne30 Katapa ot 2006 .

Cratbs 1362 NpaxgaHckoro kogekca Poccuiickon ®epepauun. Poccuiickaa degepaunsi Takke
pasbsacHWna, 4To «[...] B cooTBeTCTBMU CO cTaTheln 1362 Kogekca npocTas (HenckniounTensHas)
JIMLEH3US Ha UCMONb30BaHNEe 00bEKTA NAaTEHTHOMO Npaea Ha Tepputopumn Poccuinckon Pepepaumm
npegocTaBnseTcs No utoram cyaebHOro paccMoTpeHust Ucka NpoTUB NaTeHToobnagaTens npu
O[JHOBPEMEHHOM BbIMOSTHEHNM BCEX NEPEYUCTIEHHBIX YCIOBUIA (KPOME 3aBUCUMbIX MAaTEHTOB)».

Crtatbu 7.6 n 8.2 3akoHa Ne 4/2001 CaH-Tome u MpuHcunu.

Cwm. otBeT CoeanHeHHbix LLITatoB AMepukn Ha Bonpoc 67 BonpocHuka.

Cwm., Hanpumep, cTtaTbio 50(3) u (5) 3akoHa Ne 9947 AnbaHnM 0 NPOMBILLNEHHOM COBCTBEHHOCTU, CTaTbn
¢ 21.02 no 21.2 3akoHa o naTeHTax KaHagabl, ctatbk 72A-72J n 72K-72R Ykasa o nateHTax [[oOHKOHra
(Kutain), a Takke ctatbto 92A 3akoHa o naTeHTax MHguu.
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19. B CoeauHeHHoMm KoponeBcTBe NpuMeHsieMble OCHOBaHWUS OTNNYalTCS B 3aBUCMMOCTHU
OT TOro, ABNAEeTCA N obnagaTenb naTteHTa «nateHToobnaaarenem B pamkax BTO», T.e.
WUMEET NN OH rPaaaHCTBO UMM MOCTOSIHHOE MECTOXUTENbCTBO B rOCy4apCTBE — YreHe
BcemupHon Toprosoi opraHmsaumm nubo AeicTBUTENBHOE U Cepbe3HOe NPOMbILLIIEHHOE U
KOMMepUeckoe NpeanpuaTMe B TaKOM rocygapcTee-uneHe.

a. Heucnonb3osaHue unu HedocmamoyHoe UCMob308aHUe

20. Y10 KacaeTCcsi OCHOBaHWS, CBSI3AaHHOMO C «HEUCMONb30BaHMEMY, TO FOCYAapCTBa-
YyrieHbl NpuberatT K HEMY B Criydasix, kKorga naTeHT He UCNOMb3yeTcs B TeYeHMe
onpeneneHHoro nepuoga BpeMeHn Mmoo NCnonb3yeTcs B HEAOCTaTOYHOW CTEMNEHN Ans
YLA0BNETBOPEHNSI PbIHOYHOIO CNpoca Ha TEPPUTOPUM B OTCYTCTBUE YAOBNETBOPUTENBHbIX
npuumH. lMony4yaTtenb Takon NULEH3UN B AEWACTBYIOLLIEM 3aKOHOAATENbCTBE MHOMMX
roCcy[apCTB-4reHOB OnpeaenseTcs Kak «fuLoy, «oboe Nuuoy, «noboe puanyeckoe Unm
ranyeckoe NnLo» Unu «mboe 3anHTepecoBaHHoe NULIO»>’. B HeKOTOpbIX rocyJapcTeax-
YyneHax NpUHyauTenbHas NUUEH3NsS MOXET ObITb BblAaHa nuuy, NPOAEMOHCTPUPOBaBLLEMY

% B nyHkTe (1) ctatbm 48A roBoputcs: «[pu nogave B COOTBETCTBUM C BbILLEU3NOXEHHOM CTaTben 48

3a5BKM, OTHOCALLENCH K MaTeHTy, BNagensLem KOTOporo aenseTcs npasoobnagaTtens U3 rocygjapcrsa —
uneHa BTO, ocHOBaHWsA BO3HUKAKOT B CNEeAYOLUX criyyasix: (@) ecnv 3anaTteHToBaHHOe n3obpeTeHne
npegcraengeT cobow NPOAYKT, CNpoc Ha KoTopbln B CoeanHeHHOM KoponeBCcTBe He YAOBNETBOPSETCS Ha
pa3ymHbIx ycrioBusix; (b) ecnv no npuymHe oTkasa BnagenbLla paccMaTpuBaemoro naTeHTa Bblgath
TNNLIEH3MIO UMW NINLIEH3MUN Ha pa3yMHbIX YCroBusX (i) CTAaHOBUTCA HEBO3MOXHBIM UCMONb30BaHME Ha
TeppuTopun CoeamHeHHoro Koposesctaa no6oro Apyroro sanateHToBaHHOMO N306peTeHNs, CBA3AHHOTO
C BaXHbIM TEXHUYECKNM OOCTKEHNEM, UMEIOLLUM CYLLECTBEHHbIE 9KOHOMMYECKMEe NpeumyLlecTsa nepeg
n3o06peTeHneM, Ha KOTOpoe 6bin BblgaH paccMaTpuBaeMbIvi NAaTEHT, UMW BO3HMKAOT NPEnATCTBUSA
MCMONb30BaHMWIO TaKoro Apyroro n3obpeTteHunst; unu (i) BO3HUKaT HE3AKOHHbIE NPENATCTBUS
CTaHOBMEHWIO UMW Pa3BUTUI0 KOMMEPYECKON NN NPON3BOACTBEHHON AEATENLHOCTU Ha TeppUTOpUn
CoepguHenHoro KoponescTBa; (C) ecnu B pe3ynbTaTe BblABMHYTbIX BrlagenbLem paccmaTpuBaemoro
naTeHTa yCroBui Bbl4a4yu NMUEH3WIA NO NAaTEHTY Uy YCNOBWI NCMONb30BaHUA 3anaTEeHTOBAHHOIO
npogykTa nnm cnocoba unm pacnopsXkeHnst TakoBbIMW BO3HUKAIOT HE3AKOHHbIE NPENSATCTBUS
NPOW3BOACTBY UNU NUCMOMb30BaHWIO MaTepuanos UNN PacnopsXXeHUo MaTepuanamm, He 3aluLLEeHHbIMN
paccMaTpvBaeMbiM NAaTEHTOM, CTAHOBEHWIO U Pa3BUTUIO KOMMEPYECKOW U NMPOU3BOACTBEHHON
aesTtenbHocTH Ha TeppuTopun CoeguHenHoro Koponescteay». B nyHkte (1) ctatbu 48B rosoputca: MNpu
nogaye B COOTBETCTBUM C BbILLEU3NOXEHHON cTaTben 48 3as8BKN, OTHOCALLENCS K NaTeHTy, Bragernsuem
KOTOPOro He ABnsieTcsa npaBoobnagarens n3 rocygapctsa — vneHa BTO, ocHoBaHUSA BO3HMKAIOT B
crnepyroLwmx cnydasx: (a) ecnm cyLecTByeT BO3MOXHOCTb MCMOMNb30BaHNS 3anaTeHTOBaHHOTO
n306peTeHnsa B KOMMeEpPYECKUX Liensax Ha TeppuTtopun CoeamHeHHoro KoponescTea, HO Npy 3TOM
n3obpeTeHne He NCMonb3yeTcs B KOMMEPYECKUX LIENAX UM HE UCMONb3YeTCs B NOMHOW Mepe B
COOTBETCTBMM C pa3yMHbIMW C NPAKTUYECKOM TOYKM 3peHunst ycnosusimu; (b) ecnu sanateHToBaHHOE
n3obpeTteHne npeacrasnseT cobor NpoayKT, cnpoc Ha koTopbin B CoeanHeHHom KoponescTse (i) He
yOOBMNETBOPSETCH Ha pa3yMHbIX yCnoBusax unu (ii) yaoBneTBopsieTcs B 3HaUUTENbHOW CTENEHU 3a cyeT
UMMopTa 13 CTpaHbl, He SABNSIOLWENCs rocyaapCTBOM-4YneHOM; (C) eCnu cyLlecTByeT BO3MOXHOCTb
NCMONb30BaHWA 3anaTeHTOBAHHOIO N306peTeHns B KOMMEPYECKNX Lensix Ha Tepputopum CoegnHeHHOro
KoporneBcTBa, HO Takoe UCMonb30BaHMe CTaHOBUTCS HEBO3MOXXHBIM I BO3HUKAIOT NPENSATCTBUS TAKOMY
NCnonb3oBaHuio, (i) ecrnim nsobpeTeHne ABNSETCA NPOAYKTOM — B CBA3M C MMMOPTOM Takoro npogykra u3
CTpaHbl, He SIBNAOLWENCS rocyaapCTBOM-4rieHoM, (i) ecrniv nusobpeTteHne ABnseTcs cnocobom — B CBA3M C
UMMNOPTOM U3 CTPaHbl, HE ABMSIOLLENCS rocy4apCTBOM-4YEHOM, NPOAYKTa, NONyYeHHOro
HenocpeacTBEeHHO Yepe3 cnocob unu ¢ ncnons3oBaHnemM cnocoba; (d) ecnu No NpuyYnHe oTkasa
Bnajenbla naTeHTa BblAaTb MLEH3UIO UNU NULEH3UN Ha pa3yMHbIX YCNOBUAX (i) HE OCYLLEeCTBAITCA
3KCMOPTHbIE NOCTaBKW MOOOro 3anaTeHToOBaHHOIO NPOAYKTa, NponsseaeHHoro B CoeuHEHHOM
KoponeBctBe, unu (ii) CTaHOBUTCA HEBO3MOXHbLIM UCMONb30BaHNE U 3pHEKTUBHOE NCMONb30BaHME Ha
Tepputopun CoeguHeHHoro KoponescTBa noboro apyroro 3anateHTOBaHHOIO N306peTeHus,
ABMSIOLLErocs CyLEeCTBEHHbIM AOCTVXKEHNEM, UMW BO3HMKAKOT NPENATCTBMS TaKOMY UCMONb30BaHMIO, UMK
(iii) BO3HMKAIOT HE3AKOHHbIE NPENSATCTBUSA CTAHOBMEHWNIO UMW PA3BUTUIO KOMMEPYECKON Unu
NpOV3BOACTBEHHON AeATeNnbHOCTM Ha Tepputopun CoeanHeHHoro KoponeBcTBa; (e) ecnu B pesynbTtaTe
BblABWHYTbIX BNagenbLeM naTteHTa yCrnoBui Bblgaum IMUEH3UIN N0 NaTEHTY UMK YCIOBUIA UCMNOSNb30BaHUS
3anaTeHTOBaHHOIo NpoAyKTa Unmu cnocoba nnm pacnopsiKeHNst TakoBbIMU BO3HUKaKOT HE3AKOHHbIE
NpensaTCTBUSA NPON3BOACTBY UMM UCNONb30BaHUIO MaTEpPUanoB UM PacnopsXKeHUIo MaTepuanamm, He
3alMLLEeHHbIMU paccMaTpUBaeMbIM MAaTEHTOM, CTAHOBIEHWIO UIW Pa3BUTUIO KOMMEPYECKOW MUnun
NPOU3BOACTBEHHON AeATENbHOCTU Ha TeppuTopun CoeamHeHHoro KoponescTeay.

¥ Cwm., Hanpumep, oTBeTbl ApreHTuHbl, ABCTpumn, AsepbaiigxaHa n bonveum Ha Bonpoc 65 BonpocHuka.
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CNocoBbHOCTb NCMNOMb30BaTb NAaTEHTOBAHHOE N3006peTeHre, NPKU YCNOBUN BbINOMHEHMS BCEX
YCMOBUIA, NpeayCMOTPEHHbIX 3akoHoAaTenbCTBOM™ . Hanpumep, B Bpasunumn «nnueHsus
MOXeET ObITb 3anpoLleHa TONbKO NIMLOM, UMEIOLLMM 3aKOHHbIV MHTEpeC 1 obnagaroLmm
TEXHUYECKMMU U SKOHOMUYECKUMU BO3MOXHOCTAMM ANS 3PPEKTUBHOIO NCMOMNb30BaHUS
obbekTa nateHTa»>’.

21. B 3akoHopaTenbcTBe CoeanHeHHoro KoponeBcTBa OTHOCUTENBHO NaTEHTOBAHHOIO
1306peTeHNs], Ha KOTOPOoe MOXET BbiTb BblAaHa NPUHYAMTENbHAS MULEH3US, TOBOPUTCS, YTO
Takasi MLEH3Na MoXeT BbiThb BblAaHa B Cryyae, eCnv NaTeHT «He UCMob3yemcs nubo He
UCIONb3Yemcsi 8 MakCUMarlbHO 803MOXHOU C MPaKMUYECKOU MOYKU 3PEHUS CmeneHu», a
TakKe YyTOYHSIETCS, YTO 3anpalumBaTh NPUHYAUTENbHBIE NIMLEH3UN MOXHO TOMBKO B
OTHOLLEHWM NaTEHTOBAHHbIX M306peTeHUI, MPUHaANEeXaLLMX NULAM, MPOUCXOOALLMM N3
rocygapcTB, He sBnsoLmxcs YneHamn BTOY.

22. [leicTByloLLEE 3aKOHOAATENLCTBO BOMBLUMHCTBA rOCYAapCTB-UNEHOB He COAepPXUT
KOHKPETHbIX OnpeaeneHnii MOHATUIA «HEMCTOMNb3YEMbIN» U «UCMONb3YeMbIi B
He[oCTaTOYHOM cTeneHn». pu 3TOM B CBOMX OTBETaX HEKOTOPbLIE FOCYAapCTBa-UNEHb
YTOUHUMHK, YTO «3M0YynoTpebneHne» Unu «Hencrosb3oBaHMe» BO3HUKAIOT, eCru
«UCMONb30BaHME» UMM KMUCMOMNb30BaHNE B KOMMEPYECKMX MacluTabax» Unn «4oMmKHoe
CMONb30BaHUE» UIN «AOCTAaTOYHOE M MPOAOITKUTENBHOE MCMOMNb30BaHMEN
NaTEHTOBAHHOrO 306pETEeHNst HE UMENK MecTa B TeYeHne onpeaeneHHoro nepuoaa
BpemeH 6e3 yaoBneTBOpPUTENbHbLIX NpuunH*t. HekoTopble rocygapcTBa-yneHb! (Unm
TEpPUTOPUM), MOSICHAS, YTO COCTABNAET KHEUCMONbL30BaHNe N HeJoCTaTouHOe
MCMONb30BaHNEY, yKasanu Ha CUTyaLmun, KOraa Crnpoc Ha NaTeHTOBaHHbIN ToBap Ha
BHYTPEHHEM PbIHKE He Y0BNETBOPAETCS Ha pasyMHbIx yorosusix*2. Hekotopble apyrue
rocygapcTBa-yneHbl (v TeppUTOPUM) MOSICHUMM, YTO KHEWUCMONb3YeMbIii» O3HAYaeT, B
4aCTHOCTU, YTO «pa3yMHble TpeboBaHMs 06LLEeCTBa B OTHOLEHWU NaTEHTOBAHHOIO
1306peTeHNst He YAOBNETBOPSIIOTCS» NMMBO — B CMyYasx, KOraa NaTeHToOBaHHOe
n3o6peTeHne MOXKET KOMMEPUECKN UCTONL30BATLCS B CTPAHE — «HE UCTONb3YeTCA TakuM
06pa3om Nnbo He UCTONbL3YeTCA B MaKCUManbHO BO3MOXHOM C NPaKTUYECKON TOUKM 3peHus
cTeneHn», Nnbo NaTeHToBaHHOE M306peTeHne He AOCTYMHO AN HACENEeHNUs Mo «Pa3yMHO
[OCTYMHOM LIEHE» U/MMN «B HEAOCTATOYHOM KONIMYECTBE WU HEYA0BNETBOPUTENLHOMO
kayecTBa»™>.

23. B psige rocynapcTB-4neHoOB OTCYTCTBME NMOATOTOBKU K MCMONb30BaHUIO ABMSETCS
OCHOBaHMWEM Af1si TPEAOCTaBNEHUs NPUHYAUTENbHBIX NNLEH3WUI, HanpuMep, Takast
NULIEH3UsI MOXET ObITb Bbl4aHa B Criyyae, ecnv naTeHToBnagenew «He Havan
ncnonb3oBaHue NGo He BeaeT 3PEKTUBHYIO U CEPLE3HYIO NMOATOTOBKY K
ncnonb3oBaHMo»**. Psaf rocyaapcTB-UneHoB, YTOUHSIS MOHATUS «HEeNCOMNb3yeMbliiy 1
«MCMONb3yeMblii B HEOCTAaTOYHOW Mepe», OTMETUMM, YTO NaTeHTOBNaaeneL, AOHKeH

% Cwm. ctaTbto 50 3akoHa AnbaHnm Ne 9947 o npomblLneHHon cobcTBeHHOCTU, cTaThio 40(1)(a) 3akoHa

HomuHukarckon Pecny6nukm Ne 20-00 o npoMbliLneHHon cobCTBEHHOCTM U cTaTbk 65 1 66 3akoHa
oHaypaca o NpoMbILLNEHHON COBCTBEHHOCTU, a Takke oTBeT Poccuickon denepaunm Ha Bonpoc 69
BonpocHuka.

Cratbsi 68 3akoHa bpasunum Ne 9.279 o1 14 masa 1996 r.

Cwm. ctatbto 48B(1)(a) 3akoHa CoeduHeHHo20 Koponeecmea o nameHmax om 1977 2., supra note 36.
Cwm., Hanpumep, OTBETLI Ha Bonpoc 69 BonpocHuka, nonyyeHHble oT AnoHuu, Mekcuku, MNopTtyranuu,
YkpauHbl, KOxHon Adpukn, 3ambum n 3umbabee.

Cwm. oTBeThl oT BypkuHa-daco, Kutas u NoHkoHra (Kutain), Mpeumnu, N3pauns, Monblum, Pecnybnuku
Kopesi u icnaHun Ha Bonpoc 69 BonpocHuka.

Cwm. oTtBeThbl [loMuHmkaHckon Pecny6nukun, MHamu, MoHkoHra (Kutai), Omaxa, Monblum n Mapokko Ha
Bonpoc 69 BonpocHuka.

Cwm. otBeTbl ApreHTuHbl, BeHrpumn n Mapokko Ha Bonpoc 69 BonpocHuka.
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«MPUMEHSTb» UMW «NPOU3BOAUTL» NaTEHTOBaHHOE U306peTeHne HanpsMyto nnbo Yepes
YMOMHOMOYEHHOE UM nLo™.

0] ABnseTcs N NMNOPT «UCNONb30BaHNEMY NaTeHTa?

24. HekoTopble rocyaapctsa nMbo He CHUTaOT MMMOPT UCMOMNb3oBaHMeM natenta’®, nmbo
He OroBapuBalOT 3TOT BONPOC B AEICTBYIOLMX MPABOBbLIX AOKyMeHTax"’, nnbo pelaoT aToT
Bonpoc B cynebHom nopsigke*®. OpHako no 3aKkoHoAaTeNbLCTBY GOMbLLUVHCTBA CTPaH UMMOPT
cYMTaeTCs MCMNonb3oBaHNEM NaTeHTa. Takne o6pas3om, npeaocTaBneHne NPpUHYANTENbHBIX
NNUEH3UN Ha «KHEeUCnorb3yeMble» UnN «MCNnorib3yeMble B HEAOCTaTOYHOM CTENEHU»
naTeHTbl B TaKMX CTpaHax (Unn TeppuTOpun) HEBO3MOXHO B Criyvae umnopra
naTeHTOBaHHOW NPOAYKUMM N B Clydae NPOU3BOACTBA NPOAYKUMM C NCMONb30BaHMEM
naTeHToBaHHOro npouecca®. B page rocyaapcTB-YneHOB NPUMEHSIOTCS pa3nuyHbie
ycnosus. Hanpumep, B KOxxHon Adprke MNopT NpUpaBHNBAETCA K MCMOSIb30BAHUIO TOJLKO
B TEX Crny4dasx, Korga oTCyTCTBYET «4pe3MepHO Bbicokasi LeHa». B OmaHe naTeHT
Npu3HaeTCca HEMCNONb3yeMbIM, €CrM M306peTeHME OTCYTCTBYET Ha PbIHKE «B 4OCTATOYHOM
Konnyectse Nnbo kavyecTe NMbO NO YCTAHOBIEHHBbIM Pa3yMHbIM LIEeHaM )Ha BHYTPEHHEM
pblHKE), Kak Npu npou3soacTee B OMaHe, Tak 1 npy umnopte». B daHum n GuHnaHanm «npm
YCMNOBMM B3aUMHOCTWU», €CIIN MNaTEHT CYMTaAETCs MCNONb3yeMbIM B 4PYrOn CTpaHe, TO OH
CUMTaEeTCs TakoBbIM U B OPYrMX COOTBETCTBYHOLLMX rocygapcTBax-yneHax. bonee Toro, B
OTBETaX HECKOJSIbKMX roCyAapCTB-YSIEHOB YTOYHANOChH, YTO UMMNOPT NaTEHTOBAHHOM
nNpoayKUuMm Mo MeHbLUEN MEpPEe B O4HO rocygapCcTBO — uneH EBponenckoro cotsa n/vnm
EBponewckon akoHoMMYecKkom 30HbI NMMBo rocyaapcTBo — uneH BTO genaet naTeHT
«ucnonb3yembiM»®. B Berrpun n Monblue «umnopT cam no cebe He obecneuvBaeT
"MCcnonb3oBaHME" NaTeHTa, OAHAKO 3aKOHHbIN MMAOPT MOXET O3Ha4yaTb, YTO NAaTEHTOBAHHOE
n3obpeTeHne Ucnomnb3yeTcsa B TEPPUTOPUM UM CTPaHE C LIENbIo YO0BNETBOPEHNS
BHYTPEeHHero cnpoca». B Hopeermn uMnopT naTeHTOBaHHOro ToBapa M3 APYron CTpaHbl He
o6sa3aTenbHO ABnseTCA NpenaTcTBMeM Ans NpeaoCcTaBneHns NpUHYANTENbHON NULEH3NN:
«B Cny4ae uMmnopTa y nateHToBnagenbLa MoryT ObiTb YAOBETBOPUTESNbHbIE NPUYUHBI A5
Heucnonb3oBaHusa n3obpeteHnsa». B KaTape, HanpoTuB, 3akoHOO4ATENbHO YCTAHOBIEHO,
4YTO «MMMNOPT TOBApa He ABNAEeTCH yO0BEeTBOPUTENbHON NpuimMHon». B Bpasunun
NpYHyAUTENbHasa NULEH3NS BblAeTCs, B YaCTHOCTU, B Crlyvae HEUCNONb30BaHUS
naTeHTOBAHHOIO M300peTEHNS Ha TEPPUTOPUM CTPaHbI Kak CrieAcTBne «HECNOCOBHOCTH
NPON3BECTU UNN 3aKOHYMTL NPOU3BOACTBOY» TOBapa U NaTeHTOBaHHOMo nNpouecca, «3a
NCKNIOYEHMEM CryvaeB, Korga aTo 9KOHOMUYECKM HeuenecoobpasHo, B Taknx criydasx
UMMOPT AornycKaeTcs».

(i) Cpok, No ncTeyeHMn KOTOPoro MOXeT ObITb BblAaHa NPUHYAUTENbHAA NULEH3NSA
Ha HeuCnorb3yembll NN UCMONb3yeMbl B HE4OCTAaTOYHOW CTENEeHU NaTeHT

25. B GonblUMHCTBE roCcyAapCTB-YIIEHOB Nepuos BPEMEHU, B TEYEHME KOTOPOro
NPUHYAUTENbHbIE NTULIEH3MN Ha OCHOBaHWUM HEUCTIONb30BaHUS UMM He4OCTaTOYHOMO

45

. Cwm. otBeThl MopTyranum n BeeTHama Ha Bonpoc 69 BonpocHuka.
4

B otBeTax YraHabl, O6veanHeHHo Pecnybnvkn TaH3aHns n 3amMbum siBHbIM 06pa3oM ykasaHo, YTo
UMMOPT HE PaBHO3HAYEH «MCMONb30BAHMIO» NaTeHTa No UX AENCTBYIOLLEMY 3aKOHOAATENLCTBY.

Cwm. otBeTbl BocHun, XopsaTtum, Npeunn, Makmuctana n CrioBakum.

Cwm. oteeT NHamwn.

B oTBeTax cneayroLLmMx rocyaapCTB-YIIEeHOB SBHbIM 0O6pa3oM yKasaHo, YTO MMMOPT SABNSETCA
«ucnonb3oBaHnem» nateHta: ®panuuum, Mambéun, MroHaypaca, MoHkoHra (Kutai), Uspauns, AnoHuu,
Mananaun, Maspukus, Mekcuku, Mapokko, Hugepnangos, MNMopTyranuu, Poccuiickon ®egepauun,
Lsenuapum, Typummn n YkpavHsol.

Cwm. otBeTbl Mtanuu, Ucnanun u Lseuun. B CoeanHeHHom KoponeBcTBe «npuHyauTenbHas nuueH3ns
He MOXeT ObITb BblJaHa Ha OCHOBaHMM, ynomsiHyTom B cTaTtbe 48B(1)(a), ecnu cnpoc B CoeguHEHHOM
KoponeBcTBe yaoBneTBOpSETCS 3a CHET MMMOpPTa NAaTEHTOBAHHOIO M30bpeTeHnst M3 rocygapcrea —
uneHa EBponenckon akoHoMn4eckom 30Hbl (EQ3), B KOTOpom n3obpeTeHne KOMMEPYECKM UCNONb3yeTCs».

47
48
49

50
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MCMONb30BaHNUS He NPeAOCTaBNSATCA, — TPU roAa € AaThbl BblAaun naTeHTa unm YeTbipe
roga c Aathl nogaun 3aseku. [leficTBylollee 3aKoHOAaTENbCTBO MHOTMX FOCYAapCTB-YNeHOB
TaKKe YyTOYHSIET, YTO yKasaHHbI Nepuos BpeMeHn Anutca nubo Tpu roga ¢ AaThl Bblaaum,
nnbo 4 roaa ¢ AaTbl NOAAYM 3asiBKU, B 3aBUCUMOCTU OT TOTO, KaKoW Nepuoa UcTeyeT nosxe.
Kpome Toro, B HEKOTOpbIX FOCYAApCTBaX-UrieHax NPUHYAUTENbHASA NMLEH3NS MOXET BbITb
BblJaHa, eCNi 1CMoNb30BaHNE NAaTEHTOBAHHOIO M306peTeHuns Bbino npepsBaHo Gornee, YeMm
Ha oauvH roa™, a B ABYX rocyaapcrBax-uneHax — Gonee, Yem Ha Tpu roga>>. B
[eCTBYIOLLLEM 3aKOHOJATEeNbCTBE HEKOTOPLIX CTPaH NMPUCYTCTBYIOT CriedytoLLme BapuaHTbI:
«TPV roAja ¢ AaThl BbgAYM NaTeHTa» >, «TpU» UNu «NATby NeT ¢ AaThl NyGnukaumm
yNOMUHaHUA 0 Bbigaye>, «Tpu roga nocrne NpocTaBneHns neyat»>°, «Tpu roga 6e3
MCMONb30BaHUsA» > 1 «YeTbIpe roga ¢ AaThbl NOAauM 3asBKU» ..

26. B 3umbabse, B 4aCTHOCTU, NPU HEJOCTATOYHOM UCMONb30BaHUN NaTEHTHbIX NpaB
NPUHyauTENbHasa NULEH3NS MOXET OblTb 3anpoLleHa «B TEYEHME LLEeCTU MeCSLIEB C AaThbl
nofayv NepBoro 3asiBNeHns 0 NPeaoCcTaBneHnn A06POBONbHON NNULIEH3UNY.

(iii) OnpepeneHne «yaoBneTBOPUTENBHBLIX MPUYUHY

27. B GonblUIMHCTBE roCYAapCTB-4rIEHOB, 3aKOHOAATENBLCTBOM KOTOPbIX NPEeAyCMOTpeHa
BblAaya NpUHyaUTENbHON NMULEH3UN HA OCHOBAHUM «HEUCNONb30BaHMS UK
He0CTaTOYHOrO MCMOMb30BaHMSA» Takoe HEWCMNONb30BaHNe UM HeLOCTaTOYHOe
Mcrnonb3oBaHMe MOXeT OblTb ONpaBaaHoO yAOBNETBOPUTESNBbHBIMU NpuyMHaMK. B oTBeTax
HEKOTOPbIX FOCY4APCTB-YNEHOB OHW HA3bIBAKOTCH, HANPUMEP, «YBaXKUTENbHbIMU
OCHOBaHUSIMU», «Pa3yMHbIMU OCHOBAHUSIMUY, «OEACTBUTENBHBIMU NPUYUHAMMY,
«Haanexalmmy NpudnHaMm», «40MmMKHbIM 06pa3oM 060CHOBaHHBIMU NPUYUHAMIY U
«YBaXXUTENbHBIMU NPUYMHAMMY HEUCMONb3OBAHUSI M300PETEHUS, A TaKKe «NPUeMNeMbIMU
NPUYMHAMU HEUCTIONb30BaHUA M306peTeHna» S,

28. B 6onblUMHCTBE rocy4apCTB-4YNEHOB YBaXUTENbHbIE MPUYNHBI UMEKOT TEXHUYECKY!HO,
39KOHOMMYECKYI0 UNn NMpaBoBYIO Npupoay, NMbo npeacTasnaoT cobon obcToATenscTea
Henpeogonumon cunel. Hanpumep, B otBeTe TypUUM rOBOPUTCA: «TEXHUYECKME,
SKOHOMUYECKME NN NpaBoBble NPUYNHBI 06 BEKTUBHOMO XapakTepa cYnTarTcs
AO0CTaTOYHBbIMW OCHOBAHUSIMU AN HEMCNONb30BaHWUs naTeHTa. [MpMHMMaloTCa NPUYUHBI,
Haxo4sALMeCs BHE KOHTPOMS U BNNAHUA NnateHToBnagensua». AHanornyHoiM obpasom B
ApreHTuHe yBaxuterbHble NPUYUHBI onpeaeneHsl cneayowmm obpasom: «0O6bEKTUBHbIE
TPYAHOCTM TEXHUYECKOro 1 NPaBOBOro XapakTepa, Takue Kak 3agepXXku npu nonyvyeHnm
paspeLleHnsi Ha CObIT B rOCYyAapCTBEHHbIX OpraHax, HaxogsLWmecst BHE KOHTPONs
naTteHToobnagarens, KOTopble AenatT HEBO3MOXHbIM UCMOMb30BaHMe naTeHTa ...». B
HomuHnkaHckon Pecnybnuke u B NoHaypace «0b6CcToATENBCTBA HENPEOL4ONMMOM CUMbl U
obcToATENBLCTBA, HE 3aBUCALLME OT BONW NaTeHToobnagaTens n HENOAKOHTPOSTbHbIE eMy»
MOTYT «OnpaBAbiBaTb HEUCNOSb30BaHWE UMY HeJoCTaTOYHOE Ucnonb3oBaHe». B oTBeTe
Kutast LONONHUTENBHO NOSCHAETCA, YTO «HaNpUMep, ecriv NPoOn3BoACTBO, UMMOPT U CObIT
3anpeLLeHbl NpaBUTENbCTBOM, TO MPUHYAUTESNbHBbIE NIMLEH3UM Ha OCHOBaHUK

51 Cwm. ctatbto 43 3akoHa ApreHTuHbl Ne 24.481 o nateHTax 1 nonesHbix mogensx, crartbto 41(1) 3akoHa

HomuHukaHckon Pecny6nvkm Ne 20-00 o npombiuneHHon cobcTBeHHOCTM 1 ctaThio 18.1 3akoHa KocTa-
Pukn Ne 6867 0 nateHTax, NPOMbILLIIEHHbIX 06pasLax u NonesHbiX MOAenNsix.

Typums n YkpauHa.

Cwm., Hanpumep, otBeTbl AzepbangxaHa, bpasunun, NoHagypaca, MoHkoHra (Kutait), MHgun,
Hupepnangos, Katapa n CoeguHeHHoro KopornescTtBa.

Typuwms, YkpauHa n TagxukuctaH

AscTpanus.

MoHako.

Pecnybnuka Kopes.

Cwm., Hanpumep, otBeTbl Bpasnnuu, Kutas, AnoHun, Mekcuku, Makuctana, Cepoum u LWseunn.

52
53
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HEeMCcnonb3oBaHUS UMM HeQOCTAaTOYHOrO NCMONb30BaHUS He BblaatTcsay. B Bpasunum
Heuncnonb3oBaHWe MOXET ObiTb ONpaBAaHO «YBaXUTENbHLIMU NPUYMHAMUY U
«0bCTOATENBLCTBAMU, CBA3AHHBIMU C NPENATCTBUSMU NPaBOBOro XapakTepay, Npy 9TOM
NPUHYAMTENbHAsA NULEH3NA He BblAaeTCs, «eCnu B AaTy Nnofayun 3assneHus
npaBooGnagaTenb AOKaXeT, YTO BeOeTcs cepbe3Has U apdekTMBHas NOAroToBKa K
ncrnonb3oBaHuio». B oTBeTe Hopeerumn roeopuTcsl, YTo «TPYAHOCTU, CBSI3aHHbIE C
nocTaBKaMU Cbipbsl U HEXBATKOW PECYPCOB, HE MOTYT CYUTATLCS YBAXKUTENbHBIMM
nprYMHaAMN», OQHAKO «ECIM UCNOb30BaHMIO NAaTEHTa MeLaT roCyAapCTBEHHbIE HOPMbI,
YBaXXMTENbHbIE NMPUYMHBI MOTYT NOSIBUTLCSI». Kpome Toro, B 0TBETax HEKOTOPbIX
rocy[apCTB-4YIIEHOB OTMEYariocb, YTO HexXBaTka (PMHAHCOBbLIX PECYPCOB M hMHAHCcoBas
HeLLenecoobpa3HOCTb UCMOMNb30BaHUA HE CHUTAIOTCS YBAXUTENbHBIMU MPUYMHAMU™.

29. bonee TOro, B 4ENCTBYIOLLLEM 3aKOHOOATENLCTBE MHOIMMX FOCYAAPCTB-4YSIEHOB XOTS U
npeaycMoTpeHa HEBO3MOXHOCTb BblAayun NPUHYAUTENbHOW NULIEH3UK, eCNN
nateHToBnageney obocHyeT cBoe 6e30eNCTBNE YBaXKUTENbHBbIMU NPUYMHAMMU, YETKNX
onpefeneHnin Taknx yBaxuTenbHbIX MPUYMH B 3aKkoHax HeT®®. HekoTopble rocyaapcrsa-
4neHbl (M1 TEPPUTOPUM) OTMETUMNN, YTO AOCTATOMHOCTb NPUYMH B KAXKOOM KOHKPETHOM
cnyyae onpeaensieT cya™. B HEKOTOpbIX OTBETaxX AOMOMHUTENbHO NOACHSNOCh, YTO
naTeHTOBNagenew OOmKeH «NpeacTaBuTb AoKasaTenbCTBa TOro, YTo 06CcToATeNnbLCTBA
AenatT HEBO3MOXHbIM (MOSTHOE) NCMONb30BaHMe naTeHTay unm «obocHoBaTb
[10CTaTOYHOCTb MPUYMH, MO KOTOPLIM MaTEHTOBAHHOE peLleHune He ncnonbayetcs»®. Ha
Kunpe ncnonb3yeTca KOHKPETHbIN TECT, MPUHUMAIOLLNIA BO BHAMAHWE criegyrowime
dakTopbl: XapakTep n300peTeHns; UcTekwee BpeMsa U Mepbl, NPUHATLIE obnagaTenem
naTteHTa unu nibbiM NULEH3MATOM AMs1 NONTHOLEHHOIO UCNONb30BaHWA N306peTeHus;
CNocoBHOCTL NOOro nNuua, KOTOPOMYy MOXET ObITb NpegoCcTaBiieHa NUMUEH3MS,
nucnonb3oBaTb N306peTeHne B MHTepecax obLlecTBa; PUCKK, KOTOPbIN NpUMET Ha cebs
Takoe nuuo npu obecnevyeHnn MHaHCMPOBaHUSA B LIENAX MCMONb30BaHNS M3006peTeHns B
cny4dae npegocTtasneHns nuueHsmnn. MNpu atom B MopaaHum naTeHToBNagenbLy MoXeT
ObITb NPegoCcTaBneH ONONHUTENBHOE BPEMS], €CITM MUHUCTP COMTET, YTO MCMOMb30BaHUIO
nometuanu obCToATeNbCTBA, HE 3aBUCSLLME OT NaTeHToBNagenbLa.

b. [llpuHydumenbHbie nuyeH3uu, ebidagaembie 8 C853U C OMKa30M
nameHmoobniabamerisi om 8bidaqyu fUUEH3UU Ha «pa3yMHbIX YCrioeusix» U 8
«pasyMHbI€ CPOKU>

30. B cBA3u c BblAayen NpUHygnTENbHbLIX TULEH3UA HAa 3TOM OCHOBaHUN B OTBETE
"epmMaHMM roBopuTCSA, YTO «B 3TOM Cly4ae obLeCTBEHHbIN NHTepPeC A0IMKEH, KPOME TOrO,
AVKTOBATb BblAayvy NPUHYAUTENbHOW NUUEH3n». NpuMeHrMmoe 3akoHoaaTenLCTBO
BGoNbLUMHCTBA roCyAapCTB-YNEHOB He COAEPXUT KakuX-NMbo OOMNONHUTENbHBLIX NOSICHEHUN
OTHOCUTENBHO OnpeaeneHnst TEPMUHOB «pasyMHbIE YCIOBUSA» U «pa3yMHble CPOoKku». B
HEeKOTOpbIX OTBETax BbINO yKkazaHo, YTO CoAepXKaHue TEPMUHOB «Pa3yMHbIE YCIIOBUSA» U
«CPOK» ByaeT onpeaenaTbes, HanpuMep «ncxoast 3 akToB M 06CTOATENBLCTB KaXa0ro
KOHKPETHOrO criyyas», OTAENbHO «B KaX4OM KOHKPETHOM crydae», «B COOTBETCTBUU C
YCNoBmsiM1 OBbIYHOM NPaKTUKM» UIK «B MOPsSAKe, COOTBETCTBYIOLLEM YCTaHOBUBLLENCSA
npaktuke»®. B oTBeTe Kutas oTMevaeTcs, YTo pasyMHOCTb «ONpeaensieTcs KOHKPEeTHbIMY
obcTosATeNbCTBAMUY», TAKUMW Kak «0BNacTn TEXHUKKU, NepcnekTnBbl cobiTa, ypoBEHb

59

Cwm. oTBeThl MNMopTyranuu, JomuHrkaHckon Pecnybnvku n MoHaypaca.
60

Cwm., Hanpumep, oTBeTbl ABCTpanuu, bytaHa, BocHun n NepuerosuHbl, Xopsatuu, duHnaHann, dpaHumm,
peuwnn, NatBun, Mapgarackapa, Mapokko, Katapa, LLseliuapun n 3umbadee.

Cwm., Hanpumep, otBeTbl [OHKOHra (Kutai), KelpreiactaHa, Mananauu, MoHako, PymbiHun, TagxukucTaHa,
YkpauHbl 1 O6begnHeHHon Pecnybnvkn TaH3aHns Ha Bonpoc 72 BonpocHuka.

Cwm. otBeTbl Amxkupa u Poccuiickon ®egepaumnm coOoTBETCTBEHHO.

Cwm., Hanpumep, otBeTbl KaHagbl, [loMmuHukaHckon Pecnybnuku, MoHkoHra (Kutas), BeHrpun, Kenum un
TapxukuctaHa Ha Bonpoc 73 BonpocHuka.
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NULEH3MOHHBIX NNaTexewn 3a aHanornyHble TEXHONOrMM, 06 beM BNOXEHNIA, HEOOXOANMbIX
Ans co3ganuna nsobpeteHnsi». B otBeTe [lomnHukaHckon Pecnybnukn rosoputca o6
«9KOHOMUYECKOWN LLEHHOCTM pa3peLleHus [...] ¢ y4eToM cpegHUX CTaBOK NMLEH3NOHHbIX
nnartexen B COOTBETCTBYIOLLEN OTPaCnN B CPABHEHMM CO CTaBKaMu, NPUMEHAEMbIMUN B
KOMMEPYECKNX NINLLEH3NOHHBIX KOHTPaKTax Mexay He3aBUCMMbIMKU CTOpOHaMmuy. B otBeTe
N3pannsa nosicHseTcs, YTO YCIOBUS «HE SABMNSIOTCSA CNpaBeaiMBbIMU B KOHKPETHbIX
o6cToATENBCTBAX AAHHOMO Aena, He Y4nTbiBatoT 00 EeCTBEHHbIE MHTEPECHI U MO CyLLIECTBY
ABNSOTCA CNEACTBMEM CyLLLECTBOBAHMS NaTEHTa.

31. B HOxHon Adpuke KpuTepuin pasyMHOCTU «npegnonaraeT yyeT 3aTpaT
nateHToobnagaTensa Ha NPoM3BOACTBO U CObIT N3Oenus, yCroBUn, KOTOPbIE OH NpeanaraeT
noTpebutensm, a Takke NPMEMIIEMOCTY TaKoii LieHbl Ans TOpProsbIx NpeanpusaTuin»®. B
otBeTe CoeaunHeHHoro KoponeBcTBa NOACHAETCS, YTO pa3yMHOCTb YCMOBUIW AOMMKHA
onpeaenaTbCs Npu «TLaTenbHOM y4eTe BCeX COMyTCTBYHOLUNX OBCTOATENBCTB KaXaoro
KOHKPETHOro cryyas — Hanpumep, xapakrepa nsobpeTteHuns, ycnosui nobbix BblaaBaeMblX
NMLEH3MIN Ha NCMNONb30BaHWE NaTeHTa, 3aTpaT n 06s3aTenbCTB NateHToobnagaTens,
CBSI3aHHbIX C NONy4YeHneM naTeHTa, a Takke TpeboBaHun notpedbuTtenen. LleHa gomkHa
yCcTaHaBnmBaTbCs nateHToobnagatenem JO6pPOCOBECTHO, @ HE C LeNblo OrpaHnYeHns nnm
caepxmBaHua cnpocax». Kputepuin, npumeHsaemMbIn cygaMmu AaHHOMo rocyaapcTsa, COCTOUT B
cnefyloLleM: «Kakyto LeHy roToBbl NNaTuUTb NPOM3BOAUTENN, Xenatowme Npon3BognTb
3anaTeHTOBaHHbIN OOBLEKT U OCYLLIECTBIATbL KOMMEpPYeCcKMe onepaumm ¢ ero
ncnonb3oBaHnem?»%

32. Yto kacaeTcsa pa3yMHOro cpoka Bblgadv 40OPOBONbHOM NULEH3UN, HECKOSbKO
rocyaapCTB-4YJIEHOB yKa3anu TPex- UIn LWEeCTUMECSIHHBIN CPokK. Tak, B oTBeTe OmaHa
roBOPUTCS, YTO «Pa3yMHbIM CPOKOM crnefyeT cYMTaTb CPOK, HE NPEBbILLAOLLMIA LLECTH
MecsLEeB C AaTbl, B KOTOPYH nateHToobnagaTens nonyynn npockOy npegnaratoLlemn
CTOPOHbI O Bblgave JOOPOBOMBLHOM NMUEH3MN 1 ee NpeafiaraeMble YCnoBusl, 40 AaTbl, B
KOTOpYIO CTOPOHA, NPeASIokKuUBLLIAA NnateHToobnagartento Bbiaatb 4OOPOBOSbHYHO JIMLEH3WIO,
6bina yBeoMIIeHa M O ero OKOHYaTENbHOM PeLLeHUN OTKIMOHUTL NpeanoxeHne»®®, a
3akoHoaTenbCcTBo CrioBakuy NnpeaycMaTpyBaeT B KA4eCTBE pa3yMHOrO CpOK,
«COCTaBMALLMIA TPW MECALIA C AaTkl NOAa4YM 3anpoca o Bbigaye nuueHsum»’’. B oteeTe
Kutast oTMme4vaeTcsi, 4TO pa3yMHble CPOKM ONpeaensaoTCs C y4eTOM BpEMEHU, HEOBX04MMOro
npasoobnagaTento Ans NPUHATUSA peLleHmsl, NOCNe OLEHKM Kak SKOHOMUYECKMX, TakK U
TEXHUYECKMX acNeKTOB M300peTeHnin. B ApreHTuHe NpuHyanTenbHas NuuUeH3ns MOXeT ObITb
BblaHa B TOM cny4ae, eciv ycunums no nosiyvyeHuto NnLEH3Mn He NPMBOAAT HU K KaKoMy
pe3ynbTaTy B TeYEeHne «HenpepbiBHOro nepuoga B 150 gHen ¢ gaTol, B kOTOpyto Obina
nogaHa npocbba 0 Bblaaye COOTBETCTBYHOLLEN NuLIEH3MM». HakoHew, B oTBeTe [NakmucTaHa
rOBOPUTCS, YTO COAEPXKAHME MOHATUI «Pa3yMHbIe YCIOBUSI U pa3yMHbIE CPOKM»
onpegensaeTcsa rocyaapcTBOM.

C. BbiOaya npuHyQumesnbHOU NUUEH3UU 8 C853U C HEKOHKYPEHMHOU rpakmukou

33. MHorue rocygapcTtBa-yneHbl He ganv ganbHenwmx noCHEHN No BOMPOCY O Bbigayve
NPUHYANUTENbHbLIX NMUUEH3UA B CBA3WN C HEKOHKYPEHTHOW NpakTUKon. B oTBeTax HEMHOrmnx
rocyapcTB-YriEHOB OTMEYAETCS, YTO NPU BbISBIIEHUN HEKOHKYPEHTHbIX OENCTBUM
naTeHToobnagarens rocyqapcTBo He 06513aHO CTPEMUTBLCS K AOCTMKEHUIO «MUPOBOTO

o4 B oTBeTe Takke oTMeYaeTCs, YTO AOSMKHbI NPEACTaBMAATLCA «AaHHbIE O TOM, Kakue yCnoBuA ABNAKOTCA

,Pa3yMHbIMW®, @ TaKKe JokasaTenbCTBa TOro, YTO LieHbl NaTeHToobnagatens ABnsoTcs
HeonpaBaaHHbIMW» (geno «Afitra (Pty) Ltd v Carlton Paper of SA(Pty)» 1992 BP 331 (CP)).
Matepuanel gena «Brownie Wireless Co Ltd's Applications» (46 RPC 457) npuBeaeHsl B oTBeTe
CoeanHeHHoro KoponescTtsa Ha Bonpoc 73 BonpocHuka.

Cwm. Takke otBeT NHaum Ha Bonpoc 73 BonpocHuka.

Cratbs 27(1)(b) 3akoHa o nateHTax CrnioBakuu.
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cornalleHus» Ui npunarath Kakvue-To npeaBapuTenbHble KYCUMNS, HanpaBneHHbIe Ha
BblJayy naTeHToo6nagaTenem fMLEHsUn Ha pa3yMHbIX YCIIOBUSIX, W Takue yCUnus He Aanm
pe3ynbTaTa B TeYeHMe pasyMHOro cpoka»®e,

34. HekoTopble rocygapcTBa-vneHbl, MOSICHANA, Kakne encTBUS NPU3HAOTCS COrfacHo nx
NPUMEHMMOMY 3aKOHOAATENbCTBY «HEKOHKYPEHTHOW MPaKTUKOWN», NpUBENn
nepeyvncrnmTenbHble NepeyHn cryy4yaeB HEKOHKYPEHTHOM NPakTUKK. Tak, B HEKOTOPbIX
rocygapcrBax-dnieHax Takon NPaKkTUKON NPU3HAETCsl, B YaCTHOCTU, «yCTaHOBMNEHUE
Ype3MepPHO BbICOKUX UM AUCKPUMMHALIMOHHBIX LEeH Ha 3anaTeHTOBaHHYo npo,1:|,y|<|_|,|/|+o»69 7]
«HeJoCTaToO4HOE PbIHOYHOE NpeasiokeHe NPoayKUNN Ha pasyMHbIX KOMMEPYECKNX
ycnosmx>>7°. [lanee, HEKOHKYPEHTHas NpakTMka MOXET NpMHMMaTbh POPMY «HegoMyLLEeHNS
KOHKYPEHTa K MCMOMb30BaHMI0 OCHOBHOIO YCMOBUA NPOU3BOACTBA» - UM «HEJOCTaTOYHOTO
npeanoXeHns NPoAyKUUN Ha PbIHKE Ha PasyMHbIX KOMMEPYECKMX ycnosmgx»”. Ewe ogna
pPa3HOBNOHOCTb HEKOHKYPEHTHOW MPaKTUKN CBA3aHa BbITECHEHMEM KOHKYPEHTOB C pbiHKA —
Hanpumep, NyTeM «Co34aHusi NPENATCTBUN ONs1 UX KOMMEPYECKON U NMPOM3BOLCTBEHHOM
OeATeNbHOCTUY ° NN «OCYLLLEeCTBNEHUSA OENCTBUIA, HANPaBNEHHbIX HA BbITECHEHNE
KOHKYpPeHTOB» .

35. [MpumeHMMOe 3akoHOAATENbCTBO HEKOTOPbIX FOCYAaPCTB-YNEHOB TAKKE COOEPXUT
onpeaeneHnst HEKOHKYPEHTHOWN NpakTuku B 6onee oblei popme, Hanpumep: «nobble NHble
AENCTBUS, KOTOPbIE NMPU3HAKOTCS HALMOHANbHbIM 3aKOHO4ATENbCTBOM HEKOHKYPEHTHBIMU
VMW OrPaHNYMBAIOLLMMI KOHKYPEHLIMIO» °, «HEKOHKYPEHTHbIe AENCTBYS, KOTopble
HanpaBneHbl UM MOrYT OKa3aTbCs HanpaBNEHHLIMW NPOTUB OBLLECTBEHHbLIX MHTEPECOBY °,
«OCYLLECTBINEHNE NaTeHToObnaaaTenem ceovx npas B oopMax, He No3BOSSHLWMX APYrUM
NWLIAM BECTMN C HAM YECTHYIO KOHKYPEHLIMIO» ' 1nn «orpaHnyeHne ceobofbl TOProBnu 1
[eiCTBUSA, NPOTMBOpEYaLLMe rocy4apCTBEHHOM NONUTHKEY 2,

36. [MpumeHMMOe 3akoHOAATENBCTBO HEKOTOPbIX FOCYAAaPCTB-YIIEHOB HE COAEPXKUT
NPSIMOro onpeaeneHns NPaKkTUKN, CHATAIOLLENCS «HEKOHKYpPEeHTHON» °. B oTBeTax
HEKOTOPbIX FOCY4AapPCTB-YNIEHOB OTMEYAETCSH, YTO NPU3HAHUE TEX UIMU UHbIX OENCTBUM

68

Cwm., Hanpumep, oTBeTbl PpaHumn 1 IHaMK, COOTBETCTBEHHO.
69

Tak, B 3aKoHe ApPreHTUHbI roBOpUTCS 06 «yCTaHOBMEHUN YPE3MEPHbIX UMW AUCKPUMUHALMOHHBIX LEeH Ha
NPOAYKTbI, OXPaHSAEMbIE NaTEHTaMM, OTHOCUTENBHO CPEAHNX PbIHOYHbIX LIEH — B YACTHOCTU, B TEX
cny4asx, Korga Ha pbiHKE UMEKTCS NPEANOXEHUS Mo LeHaM 3HAYUTENbHO HMDKE LieH, 3anpaluvBaemMbIx 3a
Ty Xe NpoAykumio nateHToobnagarenem». B otBeTe Amkupa oco6o orosaprBaeTcsl «yCTaHOBIEHME Ha
3anaTeHTOBaHHy (hapMaLEeBTUYECKYIO NPOAYKLMIO LIEH, KOTOPbIE SBMAOTCA YPE3MEPHO BbICOKMMU UA
OVCKPUMUHALIMOHHBIMY MO CPABHEHUIO CO CPEAHEPBLIHOYHBIMU LeHaMuy. [pUMeHMMOe 3akoHo4aTENbCTBO
®paHunm Takke npegycMaTprBaeT Bblgavy rocyapcTBOM NULIEH3UI B MHTEPECaXxX HauMoHanbHOro
3[PaBOOXPAHEHMS; PeLLEHMS O BblAaye TakuX JIMLEH3MIN B OTHOLLEHMM NATEHTOB psAa kateropuii (B
YaCTHOCTMW, NAaTEHTOB Ha NeKapCTBEHHbIE CpeacTBa, MeanumHekoe obopyaoBaHme U MeanLMHCKueE
NPOM3BOACTBEHHbIE MPOLECCHI) MPUHUMAKTCA MUHUCTPOM MO AerlaM MHTENNEKTyanbHOW COOCTBEHHOCTH
B CNny4asix, Korga cCooTBETCTBYIOLASA 3anaTeHTOBaHHas NPOAYKUUSA «MOCTynaeT B 00LeCTBEHHbIN 060poT
B HEJOCTATOYHOM KONNYECTBE, NPU HEAOCTAaTOYHOM KayeCcTBE UMM N0 HEHOPMAaribHO BLICOKUM LiEHaM,
Unu Korga Npou3BOACTBO Ha OCHOBE NaTeHTa OCYLLECTBNSETCS B YCINOBUAX, MPOTMBOPEYaLLMX MHTepecam
OXpaHbl 300pOBbS HACENeHWs!, Unu B hopmax, NPU3HaHHbLIX OKOHYATENbHLIM peLleHNeM
aAMUHUCTPATMBHOIO opraHa Wnu cyfa HEKOHKYPEHTHOMN NMPaKTUKOM».

Cwm., Hanpumep, NPUMEHMMOE 3aKoHOAaTeNbLCTBO ApreHTuHbl, Kocta-Puku n [JoMMHUKaHCKOM
Pecny6nvkn.

n Cwm. oTBeT HOxHON AdpuKN.

Cwm. otBeT KocTa-Pwuku n lomuHunkaHckon Pecnybnmku.

Cwm. otBeT ApreHTuHbl, Kocta-Pukn n lommHukaHckon Pecny6nmku.

Cwm. otBeT KOxHOM AdpuK.

CraTbsi 42 3akoHa Ne 20-00 o npombliLneHHon cobcTBeHHOCTU [loMUHMKaHCKO PecnyGnuvku.

Paspenbl 50A 1 51 3akoHa o nateHTax CoeamHeHHoro KoponescTBa.

Cratbs 22(C) 3akoHa o nateHTax NopaaHum ot 1.11.1999 r.

Pasgen 37(6)(f) 3akoHa o naTeHTax 3amb6uu.

Cwm., Hanpumep, otBeTbl KaHagbl, Cepbun, Lpu-Nankm n 3umbabee.
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HEKOHKYPEHTHbIMU SBASIETCA NPeporaTMBon KOHKPETHBIX MHCTaHUUIA, TakMX Kak «cyaebHble
NN agMUHUCTPATUBHbIE OpraHbl», «J1060N aHTUMOHOMNOSLHBIN OpraH UM NOCTaHOBIIEHUE
noboro cyaa», «agMUHUCTpaTMBHOE Unn cyaebHoe NnponsBoacTBOY, «deaepansHoe
NPaBUTENBLCTBO U [KakoN-TO] cyaebHbI opraH», «KKOMUCCUS NO 3alLnTEe KOHKYPEHLNN,
rocyapCTBEHHbIN cekpeTapb UMM MUHUCTP NpaBuUTENbCTBay», UMK «Cy4 Mo genam o 3awumre
KOHKypeHLmn» ™.

37. B CoegunHeHHoM KoporneBcTBe COOTBETCTBYHOLLME OpraHbl MOryT nodaBaTtb
XoJaTancTtea 0 Bblgade NpuHyaUTENbHbIX TULEH3UN «B pe3ynbTaTe CIUSHUN unu
paccnefoBaHns cnydYaeB HapyLleHMs cBOOOAbI TOProBIuv, B LIENSAX YCTPAHEHMWS, CMSATYEHNS
UKW NpefoTBpaLLEeHNs Cryyas HapyLLeHUs KOHKypeHUuu [...]»%%. B Fepmanum
NPVHYAUTENbHbIE NMULEH3UN MOTYT BblAaBaTbCs HA OCHOBaHUN aHTUKaPTENbHOro
3akoHoaaTenbcTBa®?®e,

38. HekoTopble rocyaapcTBa-yneHbl OrpaHMYMBaloT Bblgady NPUHYAUTENbHbIX NULEH3N B
CBSI3U C HEKOHKYPEHTHOW NPaKTMKON cdhepoit 3apaBoOXpaHeHNs U/Mnmn nonynpoBoaAHNKOBBIX
TexHonornii®. B cBA3n co cdepoii NonynpoBOAHNKOBLIX TEXHOMOMI B OTBETAX HECKOMLKUX
rocyAapCTB-4IIEHOB OTMEYasioch, YTO NPUHYAMUTENbHAsA NUUEH3Ust MOXEeT ObITb BblgaHa
TONbKO A1 UCMONb30BaHMsA U300peTeHNs B 0OLLECTBEHHbBIX HEKOMMEPYECKUX LIeNsSX UMn B
KayecTBe CaHKUMW 3a AeNCTBUS, NPU3HaHHbIE PELLEHNEM Cyaa UMW aAMUHUCTPATUBHOMO

OpraHa HeKOHKyPeHTHbIMN®®.
d. Bbidaya npuHydumernbHbIX UUEH3UL Ha OCHO8aHUU 3a8UCUMbIX TameHmos

39. BOMbLWMWHCTBO rocygapcTB-4Y1EHOB, AONYCKAOLWMX BblAady NpUHYANTENbHbIX
NMLEH3MIN HA OCHOBAHUM 3aBUCUMbIX NATEHTOB, TO €CTb B Cry4asXx, Koraa Ucnonb3oBaHue
OHOro nNateHTa («BTOPOro naTteHTa») HEBO3MOXHO 6e3 HapyLLeHUs npas,
NpeayCMOTPEHHbIX APYTMM NaTEHTOM («MepBbiM NATEHTOM»), COOBLLAIOT, YTO NPU 3TOM
OOJKHbI B LLeNOM BbINOSNHATBLCA cneayowwme Tpu yecnosus: (i) nsobpeteHue, 3asiBNeHHOE BO
BTOPOM NaTeHTe, LOIMKHO NpeacTaBnsiTb COO0M BaXKHbI TEXHUYECKUI NPOPLIB, UMEIOLLMIA
CYyLLLECTBEHHOE 9KOHOMMYECKOE 3HA4YeHNe B CPaBHEHUM C n306peTeHnem, 3asBneHHbIM B
nepBom naTteHTe; (i) obnagarens NepBoro NnateHTa AOSMKEH MMETb NMPaBO Ha NonyyYeHne
BCTPEYHOW NMULIEH3MN HA Pa3yMHbIX YCITOBUSIX AN NCNOMb30BaHMs N300peTeHus,
3asiBMIEHHOro BO BTOPOM naTteHTe; u (iii) npaBa Ha ncnonb3oBaHMe M300peTeHus,

8 Cwm. otBeTbl ABcTpanuu, Ynnn, Kutasa, WHgun, Jutesl, MaknctaHa, PymbiHuu, Wpu-TlaHkm n

CoepguHenHoro KoponescTtea Ha Bonpoc 74 BonpocHuka.

Cwm. pasgen 50A 3akoHa o nateHTax CoeguHeHHoro KoponescTea. Kpome Toro, cornacHo pasaeny 51
3TOro 3aKoHa, NPUHYANTENbHAS NMLEH3MS MOXET ObITb NPUMEHEHA B Cryyae, eCinn «f1LO0 OCYLLECTBIANO
HEKOHKYPEHTHYIO NPaKTUKy, KOTopas Oblna HanpaBneHa unu morna obiTe HanpaeneHa NPoTUB
06LLEeCTBEHHbIX MHTEPECOBY. B cooTBeTCTBY!IOLEM NosicHeHnn CoeanHeHHoro KoponeBscTea roBOpuTCS:
«XopaTtancrea, npeaycMoTpeHHble pasgenamm 50A unun 51, HanpaBNATCA NPU HANUYMKU «B NIULEH3NSX,
BblJaBaeMbIX NaTeHToobnagaTenem Ha OCHOBaHUW NaTeHTa, YCoBWIA, OrpaHUYMBaOLLMX UCMONb30BaHNE
n3006peTeHUS NMLEH3NATOM UK NpedycmaTpuBatoLLmnx NpaBo nateHToobnagarens BblgaBatb Apyrue
NLIEH3MU», NN B CNyvae «oTkasa npaBoobnajaTterns BblAaBaTb NNLEH3MU HA Pa3yMHbIX YCroBUAX». CM.
otBeT CoeamHeHHoro KoponescTBa Ha Bonpoc 74 BonpocHuka.

Oeno Ne KZR 39/06 ®enepanbHoro BepxosHoro cyaa Nepmanum o ctaHgapTe «Orange Book» (11IC 2010,
269, 6 mas 2009 r.). Cm. otBeT 'epmaHnm Ha Bonpoc 74 BonpocHuka.

B CoeaunHeHHbIx LLTatax AMepuUkM, XOTa perynupytoLimMe opraHbl NPUMEHSINN NULEH3UN Ha
ncnons3oBaHue npas VIC B kadyecTBe CaHKUMU B TPEX Pa3fNYHbIX KaTEropusix Aen O HapyLleHUN
KOHKYPEHLIMU, «3TU opraHbl M1Lb B HEMHOMUX Cly4Yasx 4obuBanunch Bbiaauu NpUHyaUTENbHbIX NMLEH3NIA
B KQYeCTBE CaHKLUM 3a HapyLUeHNe KOHKYPEHLIMM B KOHKPETHbIX CryyYasx ucnonb3osaHus npaes NC». Cwm.
otBeT CoeanHeHHbIx LUTaToB AMepukn Ha Bonpoc 74 BonpocHuka.

Cwm., Hanpumep, oTBeTbl PpaHumn, Nepmanuu, LLBenuapum n YkpanHsbl.

Cwm., Hanpumep, otBeTbl PpaHuumn n Mongosbl Ha Bonpoc 74 BonpocHuka.
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OXpaHsieMOro nepBbIM NAaTEHTOM, Ha KOTOPOE BbiAaHO paspeLleHne, NoanexarT ycTynke
TONbKO B Criyyae ycTyrnkn BTOporo nateHTa»™®.

0] OnpegeneHune TepMmMHa «3aBUCUMbIE NATEHTbI»

40. YTo KacaeTcs TEPMMHA «3aBUCUMbIA», B MPUMMEHMMOM 3aKOHOAATENbLCTBE HEKOTOPbIX
rocyapCTB-4YIIEHOB MCMOSb3YTCA pasnnyHble hOpMynMPOBKM, Hanpumep: «Ecnn
3anaTteHToBaHHOE N300peTeHne He MOXET MCMoNb30oBaThCs 6e3 HapyLLeHUs NpaB Ha
n3obpeTeHune, NaTeHT Ha KOTopoe MMeeT Bornee BbICOKUA NpruoputeT (6e3 HapyLleHns
paHee BbIAAHHOro NaTeHTa)»®’; «<naTeHT OTHOCUTCS K cchepe NPUMEHEHNA APYroro, paHee
Bbl@HHOro naTeHTa»®; «Ecnu npoMbIlLNIeHHOEe NPpUMeHeHNe N306peTeHuns, 3asBNEHHOro B
naTteHTe, B CTpaHe HEBO3MOXHO 6e3 HapyLleHunsl NpaB, NPeayCMOTPEHHbIX paHee
BblAaHHbIM naTteHTomM»®®; «[...] co3naeTcss HEBO3MOXHOCTb MCMOMNb30BaHWUS UMW
NpenaTCTBUS ANS UCNONb30BaHNS UM 3dEKTMBHOIO MCMNonb3oBaHnA Ha Kunpe ntoboro
WHOro 3anaTeHTOBaHHOIO N300peTeHNs, BHOCALLEro 3HaYNTENbHbI BKNag B YPOBEHb
TEXHUKM» UK naTeHToobnagaTenb/NMUEH3naT «He MOXET UCNONb30BaTb ApYyroe
n3obpeTteHne athHEKTUBHO NN ONTUMarbHbIM 00Pa30M UIM UCMbITLIBAET CITOXXHOCTU B
TakoM UCMosb30BaHuM 6e3 Takoi nuueH3nm»™.

(i) NHdopmaums 06 MHbIX yCNoBUAX, MPUMEHSIEMbIX NPU HANMYUN 3aBUCUMbIX
naTteHToB

41. OnpepgeneHHble pa3nuumsa Habn4aTCa Takke B YCIOBUSX, NPUMEHSIEMbIX MpK
HanMyun 3aBUCUMbIX NaTeHTOB. Hanpumep, B IHAMKM Xo4aTancTBo O Bblaaye NMULEH3NM
MOXeT ObITb, B YaCTHOCTM, MOAAHO, ECNN «ApYyroe n3obpeTeHne BHECIO 3HAYUTENbHBIN
BKNaz B OpraHnsaumio Unv passuTne KOMMEPYECKOM U NPOMbILLIIEHHON AeATENbHOCTM» B
aToM cTpaHe. B Monblue npuHyaMTenbHas NMUEH3Ns MOXET ObITb BblgaHa, ecnu
obnapaTtenb paHee BblAAHHOrO NaTeHTa «NpenAaTCTBYET, OTKa3biBaACh OT 3aKMNOUYEHUS
NULUEH3NOHHOTO AOroBopa, YAOBNETBOPEHNIO BHYTPEHHEro crnpoca npu nomMoLLm
MCMONb30BaHUS 3anaTeHTOBaHHOIO M306peTeHns (3aBUCMMOro naTeHTa), KoTopoe
HapyLuano 6bl NpaBa, yCTaHOBIEHHbIE paHee BblAdaHHbIM NaTeHToM». 3akoH MopTyranum
npegycmaTpuBaeT, YTO eCnn [iBa 300peTEeHMS UCNOMb3YTCS «B PasfNYHbIX
NPOMBILLNEHHbIX LENSX», NULEH3Us MOXET ObiTb BblaHa TONbKO B TOM Cry4ae, ecrnm
«MCNOSb30BaHNe NepBoro M306peTeHns HeoGXxoaNMO AN UCMOMb30BaHMS BTOPOroy, 1
«TONbKO B YaCTU, HEOBXOANMOM ANt TAKOro UCMOSIb30BaHUSI».

42. Kpowme TOro, B HEKOTOPbIX OTBETaX OblfI0 OTMEYEHO, YTO B Cry4Yasx CyLecTBOBaHUSA
3aBUCUMbIX NAaTEHTOB HEOOXOOMMO, KpOME TOro, YToObl CTOPOHA He cMorna aobuTbes
cornacus naTeHToobrnagarens Ha UCNosib3oBaHNE N30OpPETEHNA HA «CNpaBeaIUBbIX
YCNOBUSAX», «Ha PasyMHbIX YCIOBUSIX», «Ha Pa3yMHbIX YCINOBUAX, MPUHATBLIX B OObIYHOM
TOProBOM NPAKTUKE», «Ha YCMNOBUAX, COOTBETCTBYIOLLUMX OObIMHOW MPaKTUKe» B pa3yMHble
cpokn®’. B AnoHumn 3anHTepecoBaHHOe NULO BMpaBe NpoCUTb NaTeHToobnagaTtens

8 Cwm., Hanpumep, ctaTtbio 46 3akoHa Ne 24.481 o0 naTeHTax M NonesHbiX MoAeNsaxX ApreHTuHbl, CTaTbio

51(3) 3akoHa Ne 19.039 Yunw, ctatebio 19.A.1 3akoHa Ne 6867 o naTeHTax, MPOMbILLNEHHbLIX 06pa3uax u
nonesHbix Mogensx Kocta-Puku, ctatbio 66 3akoHa Ne 17-97 06 oxpaHe NpOMbILLSIEHHOW COOCTBEHHOCTM
Mapokko, ctatbto 67 PewweHunsa Ne 486 Mepy, paspen 93 3akoHa Ne 8293 Pecnybnuku dununnuHsbl,
pasgen 55 3akoHa o nateHTax KOxHoln Adpukn n pasgen 86(2)(g) 3akoHa 06 MHTENNeKTyansHoOwm
cobctBeHHocTM LWpu-TaHku.

ABcTpus

Bonrapus

Kocta-Puka

NHomns

Cwm., Hanpumep, otBeTbl Bonrapun, Kunpa, Mepmanuu, FoHkoHra (Kutan), Kuprusctana, Mapokko n MNepy
Ha Bornpoc 75 BonpocHuka.
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NPOBECTN KOHCYNbTALMM MO BOMPOCY O BblAaye HEUCKITIUMTENBbHON nuLeH3nn®. B
HuaoepnaHgax 3akoH 06s3biBaeT naTeHToobnagarens Bcerga BolgaBaTth JIMLEH3NIO,
HeobxoauMyLo ANnst UCMONb30BaHUSA BTOPOro NaTeHTa, B NpefyCMOTPEHHOM 3aKOHOM
nopsigke; Tem He MeHee, naTteHToobnagaTens 0653aH BblgaTh NIMLEH3MI0, HEOOX04MMYIO
AN UCNonb30BaHMs EBPOMNENCKOro NaTeHTa, «TONbKO MO UCTEYEHMM CpoKa, YCTAaHOBIIEHHOrO
OIS Noayn BO3paXKeHUn NPOTUB BblAayn eBpONencKoro naTeHTa, unm no 3aBepLueHnn
Npon3BoACTBA, BO3OY>KAEHHOMO B CBA3M C TaKUMUN BO3PAKEHUAMM.

43. HemHorue rocygapcTtBa-yneHbl Takke OTMETUIN, YTO NPUHYAUTENbHANA NNLEH3NS,
BblAaBaemasi npyu Hann4MM 3aBMCUMOrO NaTeHTa, «He MOXET ObiTb UCKITHOUYNTENBHOWM, UMK
4yTO chepa n 06bEM NMPUMEHEHNSA TAKOW NMNLEH3NN OOIMKHbBI OrpaHMYnBaThCst cpepom n
o6be|v|0|g|3, HeobXxoANMbLIMK AN UCNoNb3oBaHNA M300peTeHnst obnagaTenem BTOPOro
nateHTa™".

44. Kpowme TOro, 3aKoHo4aTeNbCTBO psiaa rocyaapCTB-4YiIeHOB npegycMaTpuBaeT
Kputepum, oTnuyaroLmecs oT NpMBeAEHHbIX Bbille TpeX YCIOBUN, NPUMEHSIEMbIX MHOTUMM
rocygapcTBaMu-ynieHamm B criydae Hanmums 3aBucuMblix natentos®. Tak, B Typumu
obnagaTenb BTOPOro nateHTa MOXeT HanpaBuTb B Cyd X04aTaNCTBO O Bblgade NUUEH3NK
Ha UCnonb30BaHWe NepBOro NaTeHTa, NpUHagnexailiero agpyromy nuuy, npeactaBsus
AoKasaTenbCTBa TOro, YTO €ro NateHT ByAeT CNYXUTb «MHbIM NPOMBILLUNEHHBIM LIENAM», YeM
nepBbIit NaTeHT, Unn «obecrneynBaeT 3HaUYUTENbHbIE TEXHUYECKVE NpenmyLLecTBa»™. B
O6beanHeHHon Pecnybnuke TaH3aHMM Xo4aTancTBo O Bblaavye NPUHYAUTENBHOWM NULEH3UN
Takke MoxeT ObiTb NO4AHO B TOM Crlyvae, eCcrnv BTOPOM NATEHT CAYXXUT «MPOMbILLSIEHHbIM
Lensam, oTNINYHbIM OT Lienen, KOTOPbIM CNYXXUT n3obpeTeHune, sBnstoLeecss 06BbEKTOM
paHee BblAAaHHOIO NaTteHTa» Unn «npeacTaBnsieT cobon 3HauUnTeNnbHOE TEXHNYECKOE
YCOBEpLUEHCTBOBAHME» B CPABHEHUM C paHee BblgaHHbIM nateHTom™.

45. TpumeHumMoe 3akoHOOATENBCTBO HECKOMBbKUX rOCYAapCTB-YNIEHOB NpegycmaTpuBaeT,
YTO XO4ATanCTBO O BblAaye NPUHYAUTENBHON NIMLEH3UM MPU HaNnn4Mm 3aBMCMMOro naTeHTa
MOXET nogaBaTbcsl «obnagarteniem BTOPOro nateHTay, «ero fiMueH3naTomMy unm
«nonyyaTenem NpUHyaMTENbLHOI MULIEH3UM Ha UCTIONb3oBaHMe 6onee No3gHero nateHTa»’’.
AHanormyHbeiMm 06pa3oM, CornacHo 3akoHogaTenbcTBy HAMM, X00aTancTBO O Bblgade
NNLEH3UN MOXET ObITb NOAAHO «MOLIM NULIOM, UMEHLLMM NPaBo Ha UCMOMb30BaHUe
noboro MHOro 3anaTteHToBaHHOro n3o0bpeTeHnsa NMbo B kKa4ecTBe nNnaTeHToobnagaTens,
nnbo B KayecTBe ero nuueHsnara, 6yab TO UCKMIOYUTENBHOMO NN HEUCKTIOYNTENBHOMO.

(iii) Bblaaya BCTpeYHOWN NULEH3MN Ha pa3yMHbIX YCITOBUSIX
46. XoTs npaBo obnagartens NnepBoro nareHTa NnonyyYnTb BCTPEYHYIO NINLIEH3NIO Ha

pasyMHbIX YCIOBUSIX A1 UCNONb30BaHNA N300peTeHns], 3asBNEHHOro BO BTOPOM MaTeHTe,
3aUKCMpPOBaHO B GOMbLUMHCTBE FOCYAAPCTB-UNEHOB, MeXAy 3aKOHaMW HEKOTOPbIX CTpaH

92 B COOTBETCTBYHOLLEM NOACHEHUN AnoHum roBopuTtcs: «TeM He MeHee, ecnun Bblgavya HEUCKITHYNTENBHOMN

nvueH3nn HaHecna bbl HeonpaBgaHHbIN ywep6 ApyroMy nuuy nnu obnagatento NaTeHTHbIX Npa., rnaea
naTeHTHOro BeOMCTBa He BrpaBe BbIHECTM apbuTpaxHoe pelueHne, 0bsA3biBaloLLee nateHToobnagarens
K Bbl4a4e HeUCKMYMTENbHON NULEH3NN».

Cwm. Hanpumep, oTeeTbl [oHaypaca n HugepnaHaos.

OTn ycnoBus M3noxeHbl B NyHKTe 39 OKYMeEHTa.

Cratba 101 3akoHogaTenbHOro ykasa o nateHtax Typuun. AHanormyHbiM o6pasom, B YkpauHe
obnapartenb NepBoro nateHTa 06513aH BblAaTh paspeLleHne Ha NCNonb3oBaHUe CBOEro 3obpeTeHus
obnapartenem BTOPOro nateHTa npu yCroBuu, YTO Takoe UCMOoNb30BaHNe «MpegHasHavyeHo A MHON
Lenu» unm obecneynBaeT «3HauYMTeNbHblE TEXHUYECKME U SKOHOMMYECKME npeumyLlecTBa». CM. CTaTbio
30(2) 3akoHa YkpaunHbl «O6 oxpaHe npaB Ha N306peTEHUST 1 NONE3HbIE MOSENWY.

Pasnen 54 3akoHa O6beauHeHHo Pecnybnvkmn TaH3aHnM o naTeHTax (peructpauus).

Cratbsi 44(c) 3akoHa Ne 20-00 o0 npoMbILLIEHHON COBCTBEHHOCTU [loMUHMKAHCKOM Pecnybnukn n ctatbs
19.A.1 BakoHa Ne 6867 o nateHTax, NPOMbILLIIEHHbIX 0Opa3uax 1 nonesHbix moaensax Kocra-Puku.
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Takke obHapyXmBaloTCa onpeneneHHble pacxoxaeHus. Hanpumep, B PuHAaHanm
obnagaTenb NepBOro nateHTa MOXeT NONyYNTb NPUHYAUTENbHYHO NULLEH3MIO Ha
NCNoNb30BaHMe BTOPOro NaTteHTa «ecnun 3ToMy He NPenaTCTBYIOT Kakne-Tto ocobble
npuymHbl». B MopTyranum npegpigywimin nateHToobnagaTtens Takke MOXET Nogatb
X04aTancTBO O Bblgade emy NPUHYAUTENBHOW NULEH3UK, ECNIN N30OPETEHUS, OXPaHSeEMbIe
3aBUCUMbIMU NaTEHTaAMU, «CNYXaT TOW XKe NPOMbILLIIEHHON uenun»®®. Kpome Toro,
3akoHoaaTtenbCcTBo [NopTyranum npegycmaTpmBaeT, YTO NPUMEHUTENBHO K M306peTeHuio,
CBSA3aHHOMY C «MNPOLLECCOM M3rOTOBMEHUS XMMUYECKON, hapmaLieBTUYECKON Ui NULLEBOKN
NPOaYKLUMU» N «BO BCEX Cryvasix, KOraa Takom naTeHT Ha NPOU3BOACTBEHHbIV npoLecc
obecneyvmBaeT 3HaYNTENbHOE TEXHUYECKOE YCOBEPLLUEHCTBOBAHMNE B CPABHEHUN C
npegbigyLLmMm naTteHToM» Kak obnagartenb naTeHTa Ha NPOM3BOACTBEHHLIN NPOLECC, Tak n
obnagaTenb NnateHTa Ha NPOoAyKUMio BNpaBe TpeboBaTb Bblgayn NPUHYANTENBHOM
NNUEH3UN Ha UCMOoNb30BaHWE NaTeHTa, NpUHagnexallero MHomy nateHToobnapatento®.

47. Kpome Toro, HekoTopble rocyAapcTBa-YneHbl ykas3anu Ha KOHKPETHbIN cryyai Bblaayu
NPUHYANUTENbHBLIX BCTPEYHbIX NIMLEH3NIA B Cry4asix, KOrga npaBo Ha COPT pacTeHWU He
MOXeT ObITb MONYyYEHO UMK UCMONb30BaTbLCS 6e3 HapyLLEHWS NpaB, YCTaHOBMEHHbIX
npeablayLwmm naTeHToOM, UK Korga NaTeHT He MOXET UCMOoNb3oBaTbCsl 6e3 HapyLLeHus

paHee yCTaHOBMNEHHOro npasa Ha copT pacTeHnin™®.

€. BbiGayva npuHydumerbHbIX JIUUEH3ULl 8 c8513U C 0bbsIerieHUEM 8 CmpaHe
4ype3ssbiHaliHO20 MO0XKEHUS Uiu 803HUKHOBEHUEM Ype3ebiHalHoU cumyauuu

48. [lpumeHuMOoe 3akoHO4ATENBLCTBO BONbLLUMHCTBA U3 TEX rOCYAAPCTB-YNEHOB (MK
TeppuTopuI), KOTOpbIe NPeayCMaTpMBatoT Bbigayvy NPUHYAMTENbHbIX MULEH3UN B CBA3U C
«00BbABNEHNEM YPE3BLIYANHOIO NOSIOXKEHWS B CTPAHE» UM «4PEe3BblYaHON CUTyaunen,
He COOepXWT onpeaeneHns Takon cutyaumn'®. B HekoTopbIX rocygapcTBax-yneHax
YypesBblyalHble CUTyaLMM ONPeaensalTcsa NyTemM nepevymcneHms npuMmepoB, HanpumMep:
«obecneveHne rocygapcTtBeHHOM 6€30MacHOCTH, 3awmTa 0bLweCcTBEHHbIX UHTEPECOB B
cdhepe 3apaBooxpaHeHnst 1 obecnevyeHnsa NpoLoBONbCTBMEM, 3aLLMTaA U yrydLleHne
YCNOBUI XMU3HeeATenbHOCTU Niogen unu ocobas 3amMHTEPeCOBaHHOCTb B pas3BuUTumn
KOHKPETHO OTpacmn aKOHOMMKH [...]»'%, «BoiiHa, BOCCTaHME WNW MHAsA aHaNorMyHas
ypesBbluaHas cutyaums»'®, 6encTeus, katacTpodbl MK KPyMHble aBapun» ™,
«NOTPEeBHOCTU HaLUMOHarbHOM 0B0POHbI, YPE3BbIYANHOE MONTOXKEHNE NN HEKOMMEPYECKME
o6LLecTBEHHble MHTepechI»'® nnn «HaumoHanbHas 6e30MacHOCTb, 3aLUMTa OBLLIECTBEHHbIX
WHTEPEeCOB, CBA3aHHbIX C OXPaHOW 340POBbst HaceneHus, obecneyeHne NPoaOBONLCTBUEM,

oxpaHa U yrnyylleHne oKpyatoLLieli Cpefibl, KOHKPETHbIE KOMMepUecKue NHTepechI»™ .

% Pasgen 54(2) 3akoHa O6beanHeHHon Pecnybnukm TaH3aHuM 0 nateHTax (peructpauns) Takke

npegycmMaTpuBaeT NpUHYAUTENbHYIO Bblaayy BCTPEYHBIX NULIEH3WIA, €CNW NEPBbIA U BTOPOW NaTEHTbI
«CNyXXaT OAHUM U TEM XK€ NMPOMBbILLNEHHBLIM LIENSMY.

Cratbs 89 3akoHa 0 naTeHTax VicnaHuu Takke npegycMmaTpuBaeT BO3MOXHOCTb Bblgaum BCTPEYHON
NULIEH3UN «B CIyYasix, kKorga 06bekToM naTeHTa ABMSETCA NPOLIECC NOMYYEHUs XUMUYECKOTO Unn
hapmMaLEeBTUYECKOrO BELLLECTBA, OXPAHSIEMOro AENCTBYHOLMM NaTEHTOMY.

Cwm. ctatbto 28 3akoHa Ne 50/2008 06 oxpaHe usobpetenuit Pecny6nvkmn Mongosa, ctaTteto 109 Kogekca
NPOMbILLINEHHOW cobcTBeHHOCTU MopTyranuun, ctaTteto 47(5) MNaTeHTHOro 3akoHa PymblHMK, cTaTbio 89
3akoHa o nateHTax Micnannm. Cm. Takke gokymeHT SCP/21/6.

Cwm., Hanpumep, OTBETLI Ha Bonpoc 77 BonpocHuka criegylowmx rocyaapcrs-uneHos: bytaHa, Yunu,
Kutas, Kocta-Pvku, JomnHukaHckon Pecnybnukn, CanbBagopa, Kenuu, Jlateun, OmaHa, Mepy n Cyanana.
Cratbs 80 (1) 3akoHa o nateHTax bocHumn u NepLeroBuHbI.

Cratbs 106(2)(i) 3akoHa o naTeHTax Kopew.

Cratbsa 12 3akoHa o nateHTax Kbipreidckon Pecnybnuku.

Cwm. otBeT NopaaHum Ha Bonpoc 77 BonpocHuka.

Cratbsi 68(6) 3akoHa 0 nateHTax XopBaTuu.
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49. B oteetax NHamm n NoHKoHra (Kntan) rosoputcst, YTo NnpyumepamMmm Takumx
06CTOATENBCTB MOMYT CAYXUTb NPOBnembl B 0651acTu 30paBoOOXpaHEeHUs, CBA3aHHbIe C
«BUY/CMWOom, Ty6epkyne3om, Manspueii n apyrumm anmaemuamm»'®’. B Pecnybnuke
MongoBa TepMUH «4pe3BblyaniHas cuTyaumsa» onpegenseTcsa B obwem Buae kak
«HapyLlleHne HopMarbHOW XU3HEOEeATENbHOCTM HaceneHus [...] permoHa B pesynbtaTte
aBapuw, katacTpod, NPMPOAHBLIX UMK coLMOo-bronornyeckmx 6e4CTBMIN, MPUBOSALLMX UMK
CMOCOBHLIX NPMBECTM K YEMOBEYECKMM XepTBaM 1 3KOHOMUYECKMM noTepam»'®. B Cepbum
«4pes3BblyaiHOe NOMoXeHne B CTPaHe» UInu «4pe3BblyanHble 06cToATeNnbCTBa»
onpefenslTca Kak YpesBblyaiHasa obLieHauoHanbHas cuTyaums, «ctassLas nog yrposy
COXpaHeHue rocygapcTea Unu BbKMBaHue ero rpaxxaaH». B oteBeTe Kutas ypessblqanHbiM
NMonoXeHWeM B CTpaHe Ha3bIBalTCA «BOVHbI UNu nobas YpessbldyanHasg cuTyaums,
cosgatowas yrposy ang ctpaHbl, unu niobble NpUpoaHble KaTacTpodbl UK NaHgeMuyeckme
6onesHm».

50. B oTBeTax HEKOTOPbIX rOCYAAaPCTB-YNEHOB YNIOMUHAIOTCA CUTYaLUUKN, CBA3aHHbIE C
«00LLECTBEHHBIMU MHTEPECAMU» B LIENOM -, KOTOPble, Hanpumep, ObINK onpeaeneHb! B
oTBeTe [JaHuu Kak cuTyauun, Kacarowmecs «HaumoHanbHom 6e3onacHoCcTn, cHabxeHns
HacesneHnss MeguLMHCKOM NMpoAyKUnen n NpogoBoIbCTBUEM, SHEProcHabXeHWs1, paboThl
nvHWIA cBa3n 1 T. A.»*°. Mpu aTom B oTBETE VCNaHWM NOSICHAETCS, YTO CCbINKa Ha
coobpakeHns, cBa3aHHble C 0OLLECTBEHHBIMW NHTEpPecamMm, ONycTMMa, koraa: «(i) bonee
aKTUBHOE UNW LUNPOKOE MCMNONb30BaHME M300PETEHMS UK YITyYLLEHNE YCIIOBU €ro
NCMob30BaHNSA UMEIOT NPUHLMNMANbHOE 3HAYEHME AN OXPaHbl 300POBbsSl HACENEHUS UMK
HauMoHanbHOM 060pOoHbI, a (i) ero Hemcnonb3oBaHWE NN ero UCNosib30BaHNe C
HeJOCTaTO4YHbIM Ka4eCTBOM MM B HEAOCTAaTOMHOM 06beMe HaHOCUT Cepbe3Hbin yLepo
9KOHOMMYECKOMY MU TEXHOMOrMYECKOMY pasBuTuo icnaHums.

51. B Mekcuke B NOHATME «4pPe3BbIYANHOI0 NOSIOKEHMS UAN YIPO3bl HALMOHANbHOM
©e30nacHOCTU» BXOOSAT «Cepbe3Hble 6oresHu, bopbba ¢ KOTopbIMM 00BbABNAETCS
FeHeparnbHbIM COBETOM MO AenaM 30paBOOXpaHEHVst MPUOPUTETHOI 3aaaden»'t. B
lMakncTaHe opraHoMm, ycTaHaBAMBAOLLMM OCHOBAHNA AN 00bABNEHNS B CTpaHe
Ype3BblHaNHOro MOSIOXEHUSA NI MPU3HAHUSA KOHKPETHOM CUTYyaL My Ype3BblHaliHON,
sasngeTcs doegepanbHoe npaBuTenbCTBO. B oTBeTe LpuK-JlaHkm roBoputcs, 4To BONpocC o
NPU3HAHUN KOHKPETHBIX 0OCTOATENBLCTB YPE3Bbl4aNHbIMU OTHOCUTCS K KOMAETEHLUN cyaa.

52. Kpome TOro, no Bonpocy o Bbigaye NpuHyanTerbHbIX NINLEH3NA B CBA3N C
06bSABEHNEM B CTpaHE Ype3Bbl4aNHOro NONOXEHUS UM BO3HUKHOBEHNEM Ype3BblHanHOM
cuTyaumm B otBeTe NoOHKOHra (Kutaim) ynoMmHaoTCS NOSIOKEHNSA ero NpUMeHUMoro
3aKoHoAaTenbLCTBa O BblAaye NPUHYAUTENbHbLIX NULEH3MN HA UMNOPT ddapmaLeBTUYECKOM
npoaykuumn B FOHKOHT (KiTai) 1 3KCNopT Takon NpoAyKLUmMK B Apyrne cTpaHbl-dneHsl BTOM?,

53. Kpome TOro, no Bornpocy o Cpoke, KOTOpbIii AOSKEH cobntoaaTbCs 40 Bblaayn
NPUHYANUTENBHON NULEH3NM HA 3TOM OCHOBaHMK, B OTBETax psiaa cTpaH bbino ykasaHo, 4To

107 Pasnen 92(3) 3akoHa o nateHTax MHauu. B otBeTe 3ambum Ha Bonpoc 77 BonpocHvka B CBSA3U C

HaLuMoHanbHbIM Ype3BblYalHbIM MONOXEHNEM TakkKe ynomuHaeTcs naHgemusa BUY/CMNda.

Cratbs 1(2) 3akoHa Ne 93/2007 Pecnybnuku MongoBa «O cnyx6e rpaxxaaHCKow 3alnTbl 1
ypesBblHaMHbIX CUTyaLUn».

Cwm. otBeTbl Yewwckon Pecnybnuku, duHnangumn, HugepnaHgos n Hopeerun.

Cwm. oteeT [laHuun Ha Bonpoc 77 BonpocHuka

Cratbs 77 3akoHa 0 NpoMblILLIIeHHOW cobcTBEHHOCTU MeKcrKu.

B otBeTe KaHagbl Ha Bonpoc 65 BonpocHuka Takke npuBogsaTCcs NOMOXeHUs 0 npoueaypax, Kotopble
OOMXHbI BBIMOMHATLCA MPOU3BOAUTENAMU dPapMaLIEBTUHECKON NMPOAYKLUN, XenatoLwmMmn nogatb
XO0[aTancTBo O BblAayve UM NPUHYAUTENBHOM NNLIEH3MN Ha NPOU3BOACTBO OTBEYatoLEN YCTAHOBEHHbIM
KpUTEpPUSIM 3anaTeHToBaHHOW hapMaLeBTUYECKON NPOAYKLMM AN ee 3KCnopTa B oTBevaroLme
YCTaHOBIIEHHbIM KPUTEPUAM UMMOPTUPYIOLLNE CTPaHBI.
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B TEX Criyyasix, Korga 1o AUKTYeTCsi «0bLLEeCTBEHHbIMU UHTEpPEcCaMMy, MPUHYAUTENbHAs
NWLIEH3MST MOXET BblaaBaTbcs 6e3 cobrogeHns Kakoro-To onpeaeneHHoro cpoka'™.

PeweHue 80rpocos, Kacaroujuxcsi 603HaspaxoeHusi

54. HekoTopble rocygapcTBa-yUneHbl Aanu oTpuuaTenbHbI OTBET Ha BOMPOC O TOM,
npeaycMaTpuBaeT N NPUMEHNMOE 3aKoHOAAaTeNbCTBO 06LWMIA noaxoa no Bonpocam
onpeaeneHns Bo3HarpaxaeHusi, BbiniauMBaeMoro nosnyyarenem npuHyamTenbHOM
nuueHsun nateHtoobnanatentio™*. MHorme rocyaapcTea-uneHbl (M TeppuTopuin) ykasanu,
4TO NaTeHToobnagaTento A4OMKHO BbiMnaynBaTbCs «0OGOCHOBAHHOE», «A4OCTAaTOUYHOEY, UK
«cnpaBeasivMBoe» «BO3HarpaXaeHe» Unm «KoMreHcaums», Cymma KoTopbix onpeaensiercs
C YHETOM «CreundUKN KOHKPETHOM CUTYaLMM» UMK «KOHKPETHbIX 0BCTOATENLCTBY ° 1

«3KOHOMMWYECKO LIeHHOCTM pa3peLueHns» ® nnm «akoHoMu4eckom LeHHOCTU nuueHann» .

55. B cBsi3M ¢ BONpocom 06 9KOHOMUYECKOW LIEHHOCTN paspeLueHusi B otBeTe Kocta-Pukn
yKasaHo, YTO COOTBETCTBYIOLLMI OpraH AOSMKEH NPUHUMATL «BO BHUMaHWE CPEeaHIO CTaBKy
NNUEH3NOHHBIX NaTeXen B COOTBETCTBYIOLLEN OTPacnu, NPUMEHSEMYIO B KOMMEPYECKNX
FNIMUEH3NOHHBIX KOHTPaKTax MeXxay He3aBMCUMbIMM CTOPOHaMK». B ¢Bsiam ¢ Bornpocom 06
3KOHOMUYECKOWN LLEHHOCTM NnLEH3nN B oTBETE BeHrpmm roBoputcs: «[B] 4aCTHOCTU, OHa
AOIMKHa ObITb CONOCTaBMMa CO CTaBKOM JIMLEH3NOHHbIX NnaTexewn, KoTopble nony4varernb
NPUHYANTENBHOM NMNUEH3UN OOMKEH Bbin Obl BbinNniayneaTth Mo 3aKITHOYEHHOMY C
nateHToobnagarenem JOroBOpY Ha MCMNONb30BaHUE M300PETEHMS, C YYETOM YCIIOBUI
NULEH3NPOBAHNS B TOM 06MacTn TEXHUKN, K KOTOPOM OTHOCUTCS M3obpeTeHney. B
Poccunckon ®enepaumm COBOKyNHbIN 06beM BbiNAAT 3a NPUHYANTENBHYHO NTULEH3NIO
OOJDKEH ObITb «HE HUXKE CTOMMOCTM NNLEH3NN, ONpeaensieMol B CpaBHMUMbIX
obctoarenbcTBaxy». B 3numbabee naTeHTOOONagaTento 4OMKHO BbiNfaynBaTbCs pasymHoe
NNUEH3NOHHOE BO3HarpaxgeHue, «obecnedmnsatoLLee ycnewHoe ncnosib3oBaHme
n3obpeTteHus B 3umbabee B kOMMepPUYECKNX MacluTabdax u ¢ NpuobIbIO».

56. Ha Kunpe, B NoHkoHre (Kutan) n B MIngmMm nateHToobnagarens AOSMKEH NonyyaTb
pa3yMHOe BO3HarpaxaeHue, yuuTbiBatLLlee «xapakrep n3obpeteHusn». Kpome Toro, B
MHaun Bo3HarpaxgeHue OOMKHO yCTaHaBNMBaTLCA Ha pasyMHOM YPOBHE «C Y4EeTOM [...]
3aTpaT, NOHECEHHbIX NaTeHToobnagarenem npu co3gaHnm N3odpeTeHns unn ero
pa3paboTke 1 Npy NoNy4YeHnn naTeHTa 1 ero NOAAepP>KaHUN B CUre, a TakkKe UHbIX
COOTBETCTBYIOLMX (PaKTOPOB». B Apyrnx rocygapcreax-ynieHax OOIDKHbI yYUTbIBaTbCA
«BaXHOCTb M306peTeHMs N SKOHOMUYECKas! LLIEHHOCTb NULIEH3NOHHbIX JOrOBOPOB B
COOTBETCTBYHOLEN 06N1acTN TEXHUKNY, «0OBbEM MPOMbILLIEHHOIO NCMNOMb30BaHUSA
1306peTeHnsI» NN «KOMMEepYeckas LLleHHOCTb BblAaBaeMblix nuueHaunin»'. B KaHage
naTeHTHbIM KoMUccap 06s3aH obecnevrBaTb MakCMMarbHble NpeumyLecTsa ans
nateHtoobnagarens, obecneymsas Npu 9TOM BO3MOXHOCTb NOSTyYEHUA pa3syMHOW Npubbinn
NNUEH3NATOM, a TaKKe PAaBEHCTBO BO3MOXHOCTEN ANS Pa3fIMYHbIX JIMLEH3MATOB.

57. B CoeguHeHHOM KoponeBcTBe NPUMEHSIOTCA pasfivyHble HOPMbl B OTHOLLEHUM
nateHtoobnagartenen us rocygapcre-uneHo BTO n nateHToOGNagarTenen us rocygapcrs,
He asnaowmxca uneHamm BTO. [Ina nateHToobnagarenen u3 rocygapcre-yneHos BTO

13 Cwm., Hanpumep, otBeTbl xnbyTtn, Koperickon HapogHo-Aemokpatudeckon Pecnybnuku n CaH-Tome n

MpuHCcunw.

Cwm., Hanpumep, otBeTbl Benapycu, Yunu n dpaHummn Ha Bonpoc 76 BonpocHuka.

Cwm. Hanpumep, oTtBeTbl MopaaHum, Kenun, Hopserun, Cepbumn n KOxHon Adppuku.

Cwm. Hanpumep, oTBeTbl ApreHTuHbI, ApmeHum, Kocta-Puku, XopsaTum, loMmuHukaHcko Pecny6numku,
®dununnuH n Pecnybnvkm Mongosbl.

Cwm. Hanpumep, oTBeTbl ABcTpanun, ABctpuun, Mepmanuu, BeHrpun, Kenun, Jlatsun, Mapokko,
Moptyranum n Cepbun. B oTBeTe MopaaHum roBoputcs 06 «3KOHOMUYECKOW LIEHHOCTM NaTeHTa».
Cwm. otBeTbl Yewwckon Pecnybnuku, Mpeuun n PyMbiHUKM, COOTBETCTBEHHO.
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npeaycMOTPEHO «BO3HarpaxaeHue, Nnpu3HaBaeMoe 4OCTaTOYHbIM B KOHKPETHbIX
o6CTOATENBCTBAX, C Y4ETOM SKOHOMUYECKOW LLIEHHOCTU NULEH3UM», B TO BPEMS KaK Afist
naTeHTooGnagaTenen n3 rocygapcre, He siBnsowmxcst YneHamm BTO, npegycMoTpeHo

«pas3yMHOe BO3HarpaxaeHue, yuuTbisarollee xapaktep naobpeteHmns»'™.

58. Kpome Toro, B HEKOTOPbIX rocyJapCcTBax-yneHax, B Cryyasx, Koraa npuHyauTenbHbIe
NVLIEH3UN UMENU XapaKTep CaHKLWI 3a MPUMEHEHNE HEKOHKYPEHTHOM NPaKTUKY, K YACTTY
NPoUNX aKTOPOB, MPUHMMABLLMXCS BO BHUMaHWE Npy onpeaeneHni CyMMbl Takoro
BO3HarpaXaeHus, yunTbiBanack N HeobXxoAMMOCTb YCTPaHEeHUs Takon npakTukn 2o,

59. HekoTopkle rocygapcTBa-yneHbl (UM TEPPUTOPMM) yKkasanu B obwem Buae, YTo
YCMOBUSA BO3HArpaxaeHns onpeaensioTcs cyaoM*? nnm nHbIM KOMMNeTeHTHbIM opraHom™®. B
oTBETax psga ApYr1x rocy1apCTB-UrieHOB OTMEYaeTCs, YTO NPU HEAOCTKEHN
[IOrOBOPEHHOCTN CaMUMMN CTOPOHaMI BO3HArpaXKAeHe yCTaHaBNMBAETCS CyA0M U MHBIM
KOMNETEHTHBIM OPraHOM UCXOAA U3 KPUTEPHEB, MPEAYCMOTPEHHbIX NX MPUMEHUMBIM
3aKoHogaTenbcTBoM ™. Kpome Toro, B 0TBeTax HEMHOMX rocy4apCTB-4NeHOB 0TMeYanoch,
YTO NPV 3HAYUTENLHOM U3MEHEHUN OBCTOSTENBLCTB KOMNETEHTHBIN OpraH MOXET, No
XoJaTancTBY OJHO 13 CTOPOH, 0TO3BATh JIMLIEH3MNIO NN YCTAHOBUTH HOBbIE YCIOBYS
NMLEH3MpoBaHns?®. HeMHorve rocyaapcTBa-yneHbl Takke OTMETUMM, YTO PeLLeHus B
OTHOLLIEHUM UCNIONb30BaHKS N306peTeHNst, NpUHsATLIE 6e3 cornacust naTeHToobnagaTens,
BKITIOYas BOMPOCHI, KacaloLLMecs BO3HarpaxaeHns, MoryT ocnapusaTthes B cyae?.

60. HemHorune rocygapcTea-4neHbl COOOLLMAN O HAanMYMN B X 3aKOHOAATENbCTBE
creymanbHbIX NONOXEHUA, NpegycMaTpMBaloLLMX BbiNnaTy BO3HArpaXxaeHus npu Bbigave
NPUHYANTENbHBLIX NMULEH3NA HA UMMOPT/SKCMNOPT 3anaTeHTOBaHHOW hapmMaLeBTUYECKON
npoAaykumn. B yacTHOCTK, cyabl OMKHbI MPUHUMATL BO BHUMaHUE «3KOHOMUYECKYHO
LEHHOCTb UCNONb30BaHNs M306peTeHna» AN COOTBETCTBYIOLLEN CTPaHbl U «T'yMaHUTapHbIe
UMW HEKOMMepUecKne haKTopbl, CBA3aHHbIE C Bbigayei nuueHsum»*2’. Kpome Toro,
3akoHoaaTtenbCcTBO [laknctaHa npegycmatpuBaeT, YTo nateHToobnagarens umeeT Npaso
Ha BbINNaTy «MLEH3MaToOM BO3HarpaxneHusi B pasmepe [0 Tpex NpoLeHToB OT obLen
CTOMMOCTM NPOAaX COOTBETCTBYIOLLErO XMMUYECKOrO npenapara, C y4eTOM ero pbIHOYHOW

ueHsbl [...]»"%.

19 B yacTtu peweHuns BegomcTsa VIHTeJ'IJ'IeKTyaJ'IbHOVI cobcTBeHHocT CoegMHEHHOTO KoponescTtBa no

3asaBneHuto MoHTromepu Puaa (BL O/145/83), kacatoLLencs KpuTepust «pasyMHOro BO3HarpaxaeHus»,
6bINO NPU3HAHO, YTO CyMMa NULIEH3MOHHOMO BO3HArpaxaeHus, noanexailero BeinnaTe 3a
NPVHYAWUTENbHYIO NIMUEH3MIO, BblAaHHYI0 COrMacHO NonoXxeHusam pasgena 48, 4omKHa cornacoBbiBaTbCA
MeXxay 3anHTepPeCcOBaHHbIM NMLEH3MAPOM U 3aMHTEPECOBaHHbIM NuueH3naToMm. Cm. oTBeT
CoepguHenHoro KoponescTtea Ha Bonpoc 76 BonpocHuka.

Cwm. otBeTbl ABcTpanuu, ApreHTuHbl, BocHum n MepuerosuHbl, Xopatun, JomuHmkaHckon Pecny6nuku n
dnnmnnuH.

B cBSA3M C 3TUM psJ rocygapCTB-YNeHOB Takke yKkasar, YTo B OT3biBE pa3peLleHnss MOXET ObiTb 0TKasaHo,
€Cnn COOTBETCTBYIOLLIMI OpraH cCYMTaeT BeCbMa BEPOSATHbIM MOBTOPHOE BO3HUKHOBEHMWE YCIOBUIA, B CBSI3U
C KOTopbIMK Obina Bbl4aHa COOTBETCTBYOLWAas NuueH3ns. CM., Hanpuvep, oTBeTbl APreHTUHbI U
JomuHukaHckon Pecnybnuvku.

Cwm., Hanpumep, oTBeTbl CanbBagopa, 'peunmn, MoHako, LBeuun n Yrangei.

Hanpumep, B Mekcuke ycnoBus Bo3HarpaxgeHns yctaHaBnueatoTca NHCTUTYTOM NPOMBbILLIIEHHON
cobcTBeHHOCTM Mekcuku, B lMNMonblue — naTeHTHbIM BE4OMCTBOM 3TOM CTPaHbI.

Tak, B ABCTpanum Takum opraHom siBnsietcs hegeparnbHeii cya, B Kutae — YnpaBneHue no nateHTHbIM
aenam npu MocygapcTBeHHoM coBeTe. CM. Takke oTBeThl Yelckon Pecnybnuvku, BeHrpum n Hosol
3enanguu.

Cwm., Hanpumep, oTBeTbl Mepmanum u LLBeunn Ha Bonpoc 76 BonpocHuka.

Cwm., Hanpumep, oTBeTbl ApreHTuHbl 1 [MNopTyranumu Ha Bonpoc 76 BonpocHuka.

Cwm. pasgen 21.08 3akoHa o nateHTax KaHagb! 1 pasgensl 72E n 72J Ykasa o nateHTax [[oHKOHra
(Kutan).

MpaBuno 44(1) MaTteHTHOro pernamexTa MakuctaHa 2003 r.

120

121

122
123

124

125

126

127

128



SCP/21/4 REV.
cTp. 23

Yucrno cnydaes ebida4qu npuHydumesbHbIX JUUEeH3Ul u obriacmu mexHUKU, 8 KOmMOpPbIX OHU
8bldasasuch

61. YTO KacaeTcs ymcna cryvyaes Bblgaun NPUHYOUTENbHbBIX TMUEH3MIA N obnacTen
TEXHWKMN, B KOTOPbIX OHU BblAaBanuchb, 60MbLIMHCTBO rOCYAapCTB-YNIEHOB (MNK TEPPUTOPUN)
yKasanu, YTO UM He U3BECTHO O TaknX CyaebHbIX peLleHUsIX, YTO Y HUX HET
COOTBETCTBYIOLUNX JaHHbIX UMW YTO Ha UX TEPPUTOPUN NPUHYOUTENbHbIE NULEH3UN He
BblgaBanuck™>°. B otBeTe AnoHuu rOBOPUTCS, YTO «MMENN MECTO HEKOTOPLIE Crydaun
nogayn Xxo4aTancTs O BbIHECEHUM apOUTPaXKHbIX PELUEHNN» HO «He BbINo cnyyaes, Koraa
Ha OCHOBaHUW apOUTPaXKHOro peLleHus bbina Obl BblAaHa HEUCKITHOUNTENbHAS NULEH3UNAY.
HemHorune rocygapcrtea-yneHbl COOBLNNKN, YTO NPUHYOUTENBbHbIE NULEH3UN NPUMEHSIOTCA
OYeHb PeaKo, U YTO OHU NNLLBb B O4EHb HEMHOTIMX CrydasX KacarTcsa dhapMaleBTUYEeCKOn
npop,yKu,VM130. B oTBeTe N'epmaHum ykasaHo, 4To B nepuog ¢ 1961 r. no 2004 r.
depepanbHbIi MATEHTHBIV Cy4 3TOW CTPaHbl Bblgarn OAHY NPUHYOUTENbHYIO nuueHsni™*
4YTO 9Ta NPUHYAUTENbHAs NMUEH3na bbina otTo3BaHa PegeparnbHbIM cy,u,owl132. B otBeTe
NHamm roBopuTcs, 4To «[H]a ocHoBaHuM 3akoHa o nateHTax 1970 r. 6bina BblgaHa TonbKo
O4Ha NpuHyauTenbHasa NUUEH3Us, CBA3aHHasa C UCMONb30BaHWEM NaTeHTa Ha npenapar ans
rieveHunst paka; ykasaHHoe pelueHne bbino onpotectoBaHo B cyae». OgHa NpuHyauTesnbHas
nuueHsus bbina BblaaHa B A0ObIBaOLLEN NMPOMBbILLNEHHOCTH B [Nonblue, oaHa
NpUHyAUTENbHAsA NULIEH3NSA Ha UCNONb30BaHWE CpeacTBa 3almnTbl pacTeHun bbina BblaaHa
B MopTyranuu 1 ogHa npuHyanTenbHasa NnuueH3aunsa B ob6nacti MalmMHOCTPOeHns bbina
BbigaHa B Typumn'®. B otBeTax Bpasunum, 3améun n 3umbabBe ykasaHo, 4TO B Kaxaoii U3
3TUX CTpaH ObiNo BblAaHO NO OAHOM NPUHYAUTENBHON NMLEH3UN Ha NPOU3BOACTBO
dapMaLeBTUYECKON NPOOYKLMUN.

62. B Pecnybnuke Kopes HeuckntounTenoHas nuueHsms 6bina Boigada B 1980 r. Ha
ncnonb3oBaHne MeToaa nonyveHns 6uc-tmobeHsona Ha TOM OCHOBaHWM, YTO B
npegbiaylimMe Tpy roga 3ToT METOA He NCMNONb30Barncs Ans NpoM3BOACTBA B KOMMEPYECKNX
MacluTabax 6e3 gocrtaTouHbix OCHoBaHMI. B oTBeTe LBenyapumn coobliaeTtca o AByX
crny4vasx NPUHATMA CyaaMy peLleHnii O Bblagaye NpUHYAUTENbHbIX NULEH3UA Ha
NCNonb30BaHMe 3aBUCUMbIX MAaTEHTOB. B ogHOM cryydae pelueHne Kacanochb naTeHTa Ha
LLUKOSTbHYIO MapTy, NO3BOSIAIOLLYIO €€ nonb3oBaTento paboTtaTk, NO BbIOOPY, CTOA U cuasa u
agantupyemyto K nobomMy pocTy nonb3oBaTens, B ApYromM — nateHTa Ha npeobpasoBaTesb
nepeMeHHOro Toka B NoCTosiHHbLIN'®. B oTBeTe CoeanHeHHoro KoponescTBa roBopuTcs, 4To
B NocreaHne ecsTb NET B CTpaHe He ObINo BblAaHO HU OQHOW NPUHYANTENBHOW NIMLEH3NN
N YTO YMCNO Xo4aTancTB O BblAaye NPUHYANTENbHbLIX NULEH3MI ObINo HE3HAYUTENBHBIM (MO
OLeHKe, B CpeAHEM MeHee O4HOro xogaTancTea B rof ¢ MOMEHTA BCTYMSEHNS B CUNy
3akoHa o naTeHTax 1977 r.).

129 K aTum rocygapctesamM-uneHam (Mnu TepputopusiM) oTHocsTcest Amkunp, ApreHtuHa, Pecnybnvka Apmerust,

AscTtpanus, benapycb, bytaH, Bonueus, BocHusa n NepuerosuHa, Kanaga, Yunu, Knutan m FoHkoHr
(Kutan), Kocta-Puka, XopeaTtus, Kunp, Yewckasa Pecnybnuvka, JommnHukaHckasa Pecnybnuka, CanbBagop,
®PuHnanamsa, Fambus, Mpeums, MoHaypac, Nopaanus, Kenns, KnuprusctaH, Maspukun n OmaH.

Cwm. otBeTbl ABCTpuM U HoBown 3enaHguu.

MoctaHoBneHue ®eagepanbHOro naTeHTHoro cyaa ot 7 uoHa 1991 r. no geny Ne 3 Li 1/90, ony6nvkoBaHo
B BPatGE 32, 184.

MocTtaHoBneHne ®enepansHoro cyna ot 5 aekabps 1995 r. no aeny Ne X ZR 26/92, onybnukoBaHo B
BGHZ 131, 247 — Polyferon.

B otBeTe TypuLun NOSICHSIETCS, YTO 3Ta NMUEH3NS Obina BblAaHa Ha OCHOBAHWU MOJIOXEHWI cTaTbn 96
3akoHogaTenbHOro ykasa o nateHTax Typuuy B CBSI3M C HEWCTIONb30BaHNEM 3anaTeHTOBaHHOIO
n3obpeTeHus.

depepanbHbii TpnbyHan Lserniuapun, gena Ne ATF 29 11 564 n ATF 42 11 269, cOOTBETCTBEHHO.
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Mpobnembl ¢ NPUMEHEHNEM MNCKIHOYEHUS

63. BOnbWMHCTBO rocygapcTB-4Y1EHOB 3aABUIM, YTO NPUMEHNMas npaBoBas 6asa
WCKITIOYEHMS CUMTaeTCs 4OCTAaTOMHOM ANns JOCTMXKEHUS LLeNen, KoTopble nepes HUM
CTaBATCS, WM 4YTO OHU HEe NpegnonaralT BHECEHMSI B COOTBETCTBYHOLLME HOPMbI KaKnX-
N0 N3MeHeHwit 1 gononHeHuin*. Hekotopble rocyfapcrBa-yneHbl He Janu oTBeTa Ha
OaHHbIM BOMNPOC MUK CoYmnn ero HenpumeHnmsiM. B otBeTax ®paHuum u Lsenuapum, B
KOTOpbIX yKa3aHo, YTO B 3TUX CTpaHax MexaHuM3M Bblgayn NPUHYAUTENbHbBIX NULEH3NN
npUMeHseTcs peaKko, roBOPUTCS, YTO COOTBETCTBYIOLLME NOMOXEHNS 3aKOHO4AaTENbCTBA
«NPeacTaBnsTCA YAOBNETBOPUTENBHLIMUY UMW «NPEACTaBMAATCA 4OCTAaTOYHbIMUY. B
oteeTe MaBpukna u LLpn-JlaHkn 0TMEYEHO, YTO COOTBETCTBYHOLLME HOPMbI «MOKa He
NPOLUNKN NPOBEPKM HA NPaKTUKEY.

64. B Yrange B 3aKoHOA4aTENbCTBO NII@aHNPYETCA BHECTU UCNPABEHNS NyTEM NPUHATUS
3aKkoHonpoekTa 06 oxpaHe NPOMbILIIEHHOW cO6CTBEHHOCTU. B Ynnn nonoxeHus o Bolgave
NPUHYAUTENBHBIX NMULEH3NA CYMTAIOTCS OTBEYaOLLMMN COOTBETCTBYHOLLMM
rocygapcTBEHHbIM LensiM, TeM He MeHee, OTHOCALLAsACa K HUM HOpMa B HacTosLLiee Bpems
nepecmatpusaeTcs. [lepecMOTp COOTBETCTBYIOLLErO 3aKOHOAATENbCTBA MNaHMpyeTcs
Takke B CanbBagope n Katape. B otBeTe bypkuHa-®aco roBoputcs, YTo «B HacTosiLee
Bpems [uaeT] npouecc nepecmoTpa, yYnTbIBaOWUA [...] pa3nMyHble acnekThbl
nepecMoTpeHHoro baHrynckoro cornaweHnus». lNapnameHT KaHagbl paccmaTpmBaeT
3aKOHOMNPOEKT 0 pedhopmupoBaHun pasgenos 21.01 - 21.2 3akoHa 0 naTeHTax, BHECEHHbIN
JenytaTtoMm, He BXOAALWMM B NpaBsLyto naptuio. [iBa rocyaapcrea-ysneHa 3asasunm o
HeobX0aNMMOCTM BHECEHMS B MX 3aKOHOAATENbCTBO CneLumarnbHbIX NOMPaBokK, peanmnayoLmx
nonoxeHus NpoTtokona 2005 roga o BHeceHUu nameHeHu B Cornawenne TPUMC,
npuHsaToro 6 aekabps 2005 r. MeHepanbHbIM coBeTom BTO™C,

65. B oTtBeTe 3nmbabee roBopuTCS, YTO NpaBoBasi 6asa 3TON CTpaHbl, perynmpyoLlas
Bbl4auvy NpUHYANTENbHbIX NIMLEH3UIA, HeJOCTaTO4YHa, NOCKONbKy 3umbabee noka He
patuduuupoana lNpoTtokon o BHeceHnn nameHenun B CornawieHne TPUMNC. B 3ambumn
npuMeHnMas npasoBad 6a3a Takke He cUMTaeTCcs JOCTaTOYHOWM, U B CBSA3U C 9TUM B
NcnpaBrneHHOM 3aKOHOMNPOEKTE, KOTOPbIV NIaHNpyeTCs NPUHATL, ObiN paclumMpeH nepeyeHb
00CTOATENBCTB, B KOTOPbLIX JOMYCKAETCA Bbldavya NPUHYANTENbHbIX NNLEH3UNA.

66. BONbLWMHCTBO rocyaapcTB-YNIEHOB OTMETUMM, YTO OHM HE BCTPEYatoT Kakmux-nmbo
3aTpyaHEHWUIA C NMPUMEHEHMEM CUCTEMbI BblAauu NPUHYAUTENbHBLIX NIULEH3UN,
npeaycMOTPEHHONW B MX COOTBETCTBYOLLMX 3aKOHaX, UMW HE Aann HUKaKUX
kommeHTapues™®’. B oTBeTax HEKOTOPbIX FOCYAAPCTB-YNEHOB MO NOBOAY TaKUX 3aTPYAHEHU
ckasaHo, YTO cMcTeMa BblAauu NPUHYAUTENbHBIX NULEH3UIA HE UCTIONb3YeTCs Ui

135 O TOM, 4YTO NpUMeHNMas nNpaBoBas Gasa UCKMIYEHNS CYMTAETCsl JOCTAaTOMHOWN ANst JOCTVRKEHUS LieNnewn,

KOTOpble nepes HUM CTaBATCSH, UMK YTO OHW He NpeanonaratoT BHECEHNUSI B COOTBETCTBYHOLLNE HOPMbI
KaKnx-nnbo n3aMeHeHui 1 JONOMHEHWI, NPSMO 3asiBUNU CneayoLimMe rocyaapcTBa-yneHsl (Mnu
Tepputopun): Armxkup, benapycbk, BocHus u NepuerosunHa, Kutam n MoHkoHr (Kutain), Kocta-Puka,
Xopgatusi, Kunp, Yewickas Pecnybnuvka, JaHus, JomuHukaHckas Pecnybnuka, MoHgypac, Benrpus,
WHamnsa, Anonns, Kenns, NaTteusi, Magarackap, Manawnsus, Mekcuka, Mapokko, Hnaepnangpl, Hopeerus,
MakucTaH, Mepy, MNonbLwa, MopTyranua, Pecnybnuka Kopes, Poccuiickas ®eanepaums, CaH-Tome 1
MpuHcunn, Ucnanus, Weeunsi, CoeamHeHHoe KoponeBctBo 1 CoeamHeHHble LTaTtel AMepuku.

OT10 Hoeas 3enanans un Pecnybnuka MongoBa. CrnegyeTt oTMeTUTb, UTO B HoBOWM 3enaHaum yxe
BCTYNunu B cuny pasaensl 171-174 3akoHa o nateHTax 2013 r., kacatowmecs NpuHyauTenbHbIX NULEeH3nn
Ha 3KCnopT hapmMaueBTUHECKOWN NPOaYKLNN.

06 OTCYTCTBMU KaKMX-NMOO 3aTPYAHEHUI C MPUMEHEHMEM CUCTEMBI BblAAuu NPUHYOUTENBHbBIX NTULEH3NIA,
npeaycMOTPEHHOW UX COOTBETCTBYIOLLUMMY 3aKOHaMU, NPSIMO 3asBUNU crieayloLine rocyaapctaa-yneHbi:
BytaH, BocHus u NepuerosuHa, Kutan, Kocta-Puka, Xopsatus, Kunp, daHus, JomuHukaHckas
Pecnybnuka, CanbBagop, FoHkoHr (Kutan), Benrpus, UHgus, NaTteusa, Mananansi, Maespukuii, Mekcuka u
CoeanHeHHoe KoponeBcTBo.
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ncnonbayeTtcs B He6onbLol cteneHn'®. B oTeeTe Unnu rosoputcs, 4To, BBUAY OTCYTCTBUS
criy4aeB Bbl4auu NpUHYyAUTENbHbLIX JINLEH3UIA, HUKakux NpobrnemM He BO3HMKaro.

67. B otBete KOxxHOM Adpukn B kKauecTBe 3aTpPyAHEHMS ObifI0 OTMEYEHO «3HauYUTENbHOE
6pems gokasblBaHMS, BO3raraeMoe Ha nNuuo, xogaTtancTeylowee o Bblgave
NPUHYANTENBbHON NULEH3MNY, @ B OTBETE YraHabl — «CrnaboCcTb TEXHNYECKOro NoTeHumnana.
B otBeTax O6beagnHeHHon Pecnybnuku TaH3aHum n 3ambumn roBoputcs, 4To B 3TUX CTpaHax
npobnema coctont B cNabocTu Unm NOsIHOM OTCYTCTBUM NOTEeHUMana HaumoHarnnbHom
NPOMBbILLNIEHHOCTN, HEOBXO0AMMOro ANsi NPON3BOACTBA FEHEPUYECKMX NIEKAPCTBEHHbIX
npenapaToB B crny4adax Bblaavv NpuHyanTESbHbIX JIULEH3UA.

[KoHev, gokymeHTa]

138 Cwm. otBeTbl Yewwickon Pecnybnuku, KaHagbl, foHaypaca, Hopserun, Makuctana, Moptyranuu, CaH-Tome

n MpuHcunu Ha Bonpoc 80 BonpocHuka.



