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NMoCTOAHHbLIN KOMUTET NO naTeHTHOMY npaBy

[BapuaTb TpeTbA ceccus
XeHeBa, 30 HOsA0psA — 4 gekabpa 2015 .

OB30P NPUMEPOB W3 MNMPAKTUKN TOCYOAPCTB-YIIEHOB, A TAKXE
TEMATUYECKMX NCCITEAOBAHKN B OBJIACTV SOOEKTVBHOCTU
NMPUMEHAEMbBIX UCKINKOYEHNW N OTPAHNYEHUN

Lokymenm nodzomoeneH Cekpemapuamom

1. MocTosiHHBIM kKOoMUTET No nateHTHoMy npaBy ([KMI) Ha cBoen aBagLaTb BTOPOW ceccuu,
cocrosBlienca 27-31 mnionsg 2015 r., npuHAn peweHne o ToMm, 4To CekpeTapuaT NogroToBUT
CBO[HbIN JOKYMEHT C 0630pOM NPUMEPOB M3 NPAKTUKM rOCyAapCTB-YIEHOB, a Takke
TemMaTU4eCKNX uccnegoBaHum B obnactn seKTMBHOCTN NPUMEHSEMbBIX UCKIIOYEHUI U
OrpaHuMYeHnn, B YaCTHOCTU, C TOYKM 3peHns 3agad pa3sutuda. B pycne gaHHoro pewleHns
rocygapcteamM-ynieHam 1 permoHanbHbIM NaTeHTHbIM BE4OMCTBAM ObISI0 HanpaBfieHO NMUCbMO
C. 8481 ot 4 ceHTs6psa 2015 r. ¢ npeanoxeHnem npeacrasuTe B MexayHapoaHoe 6topo
cBefleHNd, OTHOCALLMECH K yKa3aHHbIM Bbllle arieMeHTaM, B KOHTEKCTE MPUMEHNUMOro
3akoHoaatenbcTBa. B HacTosilem AOKYMEHTe coaepXuTcs 0630p OTBETOB, NPeacTaBNeHHbIX
cnegyrowmmmn rocygapcteammn-uneHamu: Asctpanus, Konymbus, Canbagop, Vpak, AnoHus,
Mekcuka, MopTtyranus, LWeenuapusa n TansaHuns (O6beanHeHHas Pecnybnuka). Mockonbky
nuHrenctuyeckasn nonutuka BOUC npegycmatpusaeT orpaHndeHue ans obbema pabo4mx
AOKYMEHTOB, MOfyYeHHble CBeAeHUs NpeACcTaBrieHbl B HACTOSLWEM AOKYMEHTE B CXaTOM BuAeE.
O3HaK?MVITbCF| C MHopMaumen B NONIHOM 06 beMe MOXHO Ha CTpaHuLLEe NEKTPOHHOro oopyma
MKNn-.

ABcTpanus

2. Bepnomcteo VIC ABcTpanuu cneumanbHO HE U3y4ano NpUMEHEHNe n encTeme
NCKIMIOYEHUIN N OrpaHMYEHUI U3 NATEHTHbIX NPaB, B YaCTHOCTU, C TOYKM 3peHUs 3a4ay pasBuUTUS.

Cwm. http://www.wipo.int/scp/en/meetings/session_23/comments_received.html.
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OpaHako, nockonbky cyaebHble pasbupatenbcTBa, KacarLwmecs NpuMeHeHNEM 3TUX Mep,
CNny4aloTCsl He4acTo, 3TM Mepbl MOTYT UCNONb30BaTLCS ANs1 pa3peLleHnst CopPoB Ha YPOBHE
CTOPOH U B KA4eCTBE YCIOBUN NULEH3MOHHbIX cornaweHnn. B cuny Toro, 4to Takve
cornalweHnst Hepeako HOCAT KOHUAEHUManbHbIV XapakTep, NnpeacTaBnsaeTcs
3aTpygHUTENbHbLIM BbISICHUTL 00BbEM U AeNCTBUE NPUMEHSIEMbIX UCKIIOYEHUA 1 OrpaHNYeHUNA.

3.  Uro kacaeTtcq 3agay pas3suTus, To ABCTpanus BKNOYMIa B HaUMOHaIbHY0 HOPMaTUBHO-
npaBoByo 6a3y BpeMEHHbIN 0TKa3 OT Npaea, NpeaycMoTpeHHbIn B Mpotokone TPUMC (1 cam
MpoTtokon TPUIC c MomeHTa ero BCTynrneHus B cuny). HoBas cxema no3sonsiet
nabopatopusam AscTpanumn obpalatbcs B heaeparnbHbin cyq ¢ npocbbor o Bbligave
NPVHYANTENBbHOW NULLEH3UK, NO3BONSAOLLEN NPOU3BOAUTDL HENATEHTOBAHHbIE BapUaHThI
3anaTeHTOBaHHbIX JIeKapCTBEHHbIX CPEACTB M 3KCMOPTUPOBaTb X B pa3BMBatoLLMECS CTPaHbI,
MCNbITbIBAKOLLNX Cepbe3Hble Npobremsl B cpepe 0bLLEeCTBEHHOro 34paBOOXPAHEHNS.
BenomcTteo VIC ABcTpanun HaMmepeHo oTcnexusaTtb NOCNEACTBUS NPUMEHEHMNS 3TOW CXEMbI B
onwxanwme rogpl.

Konymbus

4.  CornaleHve no ToproebiM acnekTam npas MHTennekTyanbHon co6cteeHHocTu (TPUMC)
npegycMaTpuBaeT UCKINIOYEHNS B OTHOLLEHUN MOHONMOSbHBLIX MpaBs, NpefocTaBnAeMblX
naTeHTOM, Npu YCNOBUMU, YTO Takme UCKMOYEHNs He BCTyNatoT B HeONpaBAaHHOE NpoTMBOpeYne
C HOpMaribHbIM UCMOMb30BaHMEM NaTeHTa U HEOBOCHOBAHHO HE YLLEeMMSIOT 3aKOHHbIe
WHTepechbl NaTeHToobnagarens, ¢ y4eToM 3aKOHHbIX MHTEPECOB TpeTbnx Nuu. B 4acTHocTw, B
ctaTtbe 31 TPUMC nepeuncneHbl yCnoBusi, KOTOpblE MO3BONSAIOT UCNOMNb30BaTh OOBLEKT NaTeHTa
6e3 paspelueHus npasoobnagaTens, Hanpumep B Cyvae Ypes3BblYaNHOW CUTYyaLUMn B CTpaHe
nnn apyrnx obCToATeNbCTB KpanHen HeobxoaumMmocTn. AHanormyHo, B rnaee VIl pewwexns
Ne486 Angckoro coobLiecTBa paccMaTpuBaeTcsi BO3MOXHOCTb NpeaoCcTaBeHns
NPVHYAUTENBbHOW NULEH3UKN NPU YCITOBUW, YTO NPeTEHAEHT NpeanpumMeT NonbITKy NonyynTb
npeaBapuTenbHoe cornacue nateHtToobnagarens Ha JOrOBOPHYHO NULEH3NIO.

5. B Konymbuun Hanbonee nokasatenbHbI NPUMEP UCNONb30BaHWUS OrPaHUYEHNI 1
MCKNIOYEHUIN B NATEHTHOM NpaBe CBA3aH C KOMOMHaLmen JeNCTBYOLWMX BELECTB, U3BECTHbIX
Kak nonnHaeup/putoHasup (Kaletra®). [Janee npnBoanTCS KpaTkoe onmucaHne OCHOBHbIX
NpUYMH ANS Bblda4ym naTeHTa n o6CTOATENLCTB, KOTOPbIE MPUBENM K OTKIOHEHUIO NPOCLOLI O
NPU3HaHUN NpruopuTeTa MHTEPECOB ObLLLEeCTBa B Ka4ecTBE HE0H6X04MMOro YCnoBus ANs Bblgauum
NPUHYAUTENBHBLIX NNLEH3NIA.

6. B nepBoHavanbHOM NaTeHTHON 3asiBKe, NpeACcTaBneHHOM B YnpaBneHe n3obpeteHmn
hapmaueBTMyeckon komnanmen Abbott Laboratories, 6bina ykazaHa kKombuHaums
neKapCTBEHHbIX CPEACTB, M3BECTHLIX KaK NTONMHaBnp/puToHasnp. 3JTa 3asBka Obina
3aperncTpmpoBaHa nog Homepom 96-65280 12 pnekabpsa 1996 r. n obecneynna 3asBuTento
npaBo Ha NPUOpUTET, OCHOBaHHOE Ha 3asBkax CLUA US 08/572,226 ot 13 gekabpsa 1995r. un
US 08/753, 201 ot 21 Hoabpsa 1996 r. Mo utoram nepBon aKCNepTU3bl MO CyLLEeCcTBY ObINo
BblAENEHO TPU CaMOCTOATESNbHbIE 3asiBKW, KOTOPbIE Obin NpeacTaBneHbl B COOTBETCTBMM CO
crtatben 36 peweHusa Ne 486, nocBsALWEHHON pasfeneHunio npeamMeTa nepBoHayvanbHON 3asBKU.
B nepBsown BbigeneHHon 3asBke, 3aperMcTpupoBaHHon nog HomepoM 96-65280, onncaH metoa
XMMUNYECKOTO CMHTE3a NONMHaBupa, NPoayKTa, Nofly4aemoro B pesynbtarte NpMMeHeHns
yKa3aHHOro MeTofa, T.e. akTMBHOIO COeAUHEHWS NTIONNHABUP, NIEKapCTBEHHbIX NpenapaTos,
coepxalmx 3To coenHeHne, N NekapcTBEHHbIX (PopM, BKNOYAOLLNX hapMaLeBTUYECKYHO
koMBuHaumo MHIMbUTopoB NpoTeasbl BUY nonnHaeunp n putoHaBMp, U3BECTHbLIX N0 TOBapHbLIM
3Hakom Kaletra®. Bo BTOpoK 3asiBke, nogaHHom nog Homepom 96-65280A, onncaHa
CTPYKTYpHasa chbopmMyna un oyHKLMOHaNbHbIN COCTaB COeANHEHNIN MHIMBuTopa npoTeasbl BUY,
HenaTeHToBaHHas dhopma KoToporo onpedensetca no copmyne Mapkywa (1), a Takke meTtop
XMMUYECKOro CUHTE3a aHTUPETPOBUPYCHLIX coeanHeHnn. B TpeTben 3aaBke nog Homepom 96-
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65280B, koTopas 6bina BblgeneHa B pesynbTaTe gpobneHnsi nepBoHavanbHOro npegmeTta
NepBMYHON NAaTEHTHOW 3as8BKU COAEPXKUTCA ONUCAHUE XMMUYECKUX COeaUHEHUN 2S-(1-
TeTparngponupumMmug -2-oHun)-3-metundyrtadoun u (2S,3S,5S)-2-N,N-anbeHsnnammHo-3-
rmgpokcu-5-(2S-(1-tetparngpo-nmpnmmng-2-oHnn)-3-meTtun-6yraHomn) ammHo-1,6-
AndeHunrekcaHa, NonynpoaykToB CMHTE3a, UCMOMb3yeMbIX B JAHHOM MeToae And
npou3BoACTBa UHrMBUTOpa NpoTeasbl nonuHaempa. B aTon xe 3aaBku ucnpawmsanachk oxpaHa
conu nupornyTamara nonuHaeupa (S) n anbTepHaTUBHOIO cnocoba cuHTes3a, KoTopbIv
NO3BONSAET MOMYYNTb aKTUBHOE COeaANHEHME NTONNHAaBUP.

7. HdenapTameHT TOproenu n npombiwneHHocTn (SIC) nposen akcnepTusy Ha
NnaTeHTocnocobHOCTb KaXaoW BblAereHHON 3assBKM B COOTBETCTBUM CO cTaTbamMu 45 n 48
peweHuns Ne 486 n noctaHOBWN Bbl4aTb NATEHT AN NEPBUYHON NAaTEHTHOM 3adBKM MO,
HoMepoM 96-65280 1 BbiaeneHHoM 3aaBkn 96-65280B Ha TOM OCHOBaHUN, YTO 3TU 3asBKU
OTBEeYatoT KpUTepmsiMm nateHtocrnocobHocTn. Oba naTeHTa GbinNKn BblgaHbl CPOKOM Ha 20 neT ¢
AaTbl nogayn 3asiBku, T.e. ¢ 12 gekabpsa 1996 r. oo 12 gekabpsi 2016 r., B COOTBETCTBUMN CO
ctaTben 50 pelwieHnsa Ne 486. YTto kacaeTtcs BblaeneHHOM 3asaBKkM nog HomepoM 96-65280A, To
3asBUTENb ObIN NPOUH(OPMUPOBAH O pPeLLeHNN 0TKa3aTb B BblJaye NaTeHTa Ha TOM OCHOBaHUW,
YTO B pamMKax M3BECTHOIO YPOBHS TEXHMKUN CYLLLECTBYIOT NyOnukauumn, B KOTOPbLIX ONMcaHbl
TEXHUYECKNE XapaKTEPUCTUKN 3asBIEHHbIX coeaMHeHNI U cnocoba. B aTon cBs3u Gbino
NPU3HaHO, YTO B 3asiBIEHHOM NpeamMeTe OTCYyTCTBYIOT HEOOX0AMMbIE NapaMeTpbl HOBU3HbI U
n3obpeTaTenbCKoro YpoBHS U OaHHbIN NpegMeT He yOOBNETBOPSAET YCIOBUAM Ans
npegocTaBIieHNsT UCKIMIOYMTENBHOMO NpaBa B COOTBETCTBMM € TpeboBaHnsmn ctaten 16 1 18
peweHunst Ne 486.

8. B paccmatpuBaemom cnyvae nccrnegopatenbckui MHCTUTYT IFARMA Foundation w
opraHusauma Social Mission Foundation obpaTtunuck ¢ npocbboi npnsHaTb NPUOPUTET
NMHTepecoB obLLecTBa, a AenapTaMeHT OBbLLECTBEHHOIO 34paBOOXPaHEHNA MUHUCTEPCTBA
coumanbHOW 3aWwunTbl NpeacTaBun B AenapTamMeHT TOProsnv 1 npombiwsieHHocTn (SIC)
Heobxoanmyto gokymeHTauuo. OgHako B AenapTaMeHTe TOProBnn 1 NPOMbILLIEHHOCTU
3asiBUNK, YTO OHM He BrpaBe onpeaenaTb Npoueaypy, NO3BOMSALLY0 3asBUTb O HANN4YUn
OCHOBaHW Ans nNpusHaHns NHTepecoB obLiecTBa B COOTBETCTBUM C NocTaHoBMNeHneM Ne 4302
o1 2008 .

9. TexHU4Yecknin KOMUTET, OTBEYAIOLLINMIN B CUCTEME MUHNCTEPCTBA COLManbHOM 3almThl 3a
obecneyeHne nHTepecoB obLLecTBa, MOArOTOBWI aAMUHUCTPATUBHLIN akT, HA OCHOBAHWUN
KoToporo 6bina Havyata agMUHUCTPaTMBHAA npouenypa Ans onpeneneHuns, CyLwecTByOT n
A0CTaTOYHblEe OCHOBaAHWS AN Npu3HaHWS 4ocTyna K npenaparty Kaletra n npasam KkoMnaHum
Abott kak 3aMHTEpecoBaHHOW TPETLEN CTOPOHbLI MPUOPUTETOM C TOYKM 3PEHNSA UHTEPECOB
obLecTBa B YCNOBMAX KOHKYpEeHUun. Bbino ycTtaHOBNEHO, YTO B AAaHHOM Cry4ae Henb3s
roBOpuTh, 0 4OCTyNe K npenapaty Kaletra kak 0 npuopuTeTe MHTEpPeCcoB o0LecTBa, 1 B
peweHnn 1444 ot 8 maga 2009 r. 6bIn0 OTMEYEHO, B TOM Ynchne, cneayoLLee:

@ He [OKa3aHo, YTO CYLLECTBYIOT Kakne-nnbo TpyaHOCTN C NnpuobpeTeHmnem
nekapCTBEHHOro npenapara, M3BECTHOro kak Kaletra, MOCKOnbKy LUMPOKO U3BECTHO, YTO
AaHHOE nekapCTBEHHOE CPeACcTBO BXOAMT B MporpamMmmy o6a3aTtenbHOro MeanumnHCKoro
CTpaxoBaHus;

(i)  opraH no perynupoBaHu1Io LieH BKItouun npenapat Kaletra B cnMcok nekapcTBEHHbIX
CpeacTs, B OTHOLLEHMM KOTOPbIX OEACTBYET CTporas LeHoBas NonnTuKa;

(i)  cornacHo npegcraBneHHON nHopmauumn He 0BHapyXeHbl OCHOBaHWA AN
npu3HaHUA npenaparta NpUOpPUTETHLIM ANA MHTepecoB 0bLecTBa N0 COOBPaKEHNSIM
KOHKYpeHLUUW.



SCP/23/3
cTp. 4

10. B cyae6Hom pewweHum ot 29 deBpans 2012 r. agMmmHucTpaTmBHbIn cyg Ne 37 cyaebHoro
okpyra boroTbl nOCTaHOBMA NOPYYNTE MUHUCTEPCTBY 34paBOOXpaHeHns Bo3byauTe cyaebHoe
Aerno no dakTy yrpo3bl/yLeMneHns KonnekTMBHbIX MHTEPEeCoB 1 NpaBa Ha 34paBooXpaHeHne
nyTemM yCTaHOBIEHUA HA yKa3aHHbIN NpenapaTt BHYTPEHHUX LieH, NPEBbILALWNX MUHUMAaTTbHbIE
MeXayHapoAHble MMMNOPTHbIE LeHbl. Cya Takke NOCTaHOBWUI BKITHOYUTL NpenapaTt B CMCOK
napannenbHO UMNOPTUPYEMOM NPOAYKUUN, C TeM 4YTOObI 06ecneunTb COOTBETCTBME LiEHbI Ha
BHYTPEHHEM PbIHKE C MUHUMASbHOW MEXAyHapoaHOW MMMNOPTHOM LIEHOM N AaTb BO3MOXHOCTb
FOSYGA BO3MeCTUTb NMOHECEHHbIE YObLITKN. Bnocneactenm agMMHUCTpPaTUBHBIA TpMOyHan
AenaptameHTa KyHanHamapka B cBOeM onpegenenunn ot 27 ceHTabpst notpebosan ot
MUHUCTEPCTBA CoLManbHON 3alluTbl CKOPPEKTMPOBATL LieHbl Ha paccMaTpmBaeMbl Npenapar,
a oT JenaptamMeHTa TOProsnu N MPOMBbILLNEHHOCTN — Ha4aTb paccrnefoBaHue Ons BbIACHEHUS,
cobntogana nn komnaHusa Abbot ycTaHOBNEHHbIE MUHUMAarbHbIE UMNOPTHBIE LieHbl. 10
3aBepLleHnn paccneoBaHna genapTameHT TOProBnn U NPOMbILLNIEHHOCTU NOCTaHOBUI
NPMMEHNTL Mepbl HakasaHna B oTHoweHun komnaHmm ABBOTT LABORATORIES OF
COLOMBIA S.A. 3a peanusauuio niekapcTBeHHOro npenapara Kaletra ® gns neyenus
BUY/CITNA no ueHe, npeBbiwatoLwen npeaensHo Aonyctumyto (cMm. noctaHosneHne Ne 11990
OT 26 deBpansa 2014 r.). WTtpadHasa caHKumMs, HanoXeHHas genapTaMeHTOM TOProBnn u
NHAYCTPUK, NO3BONINNN OCYLLECTBUTb pPeLLEHNEe aaMUHUCTPATMBHOro TpubyHana KyHanHamapku
B OTHOLLEHUN pa3bmpaTenbCcTBa O NpUopUTETE MHTEPECOB 0OLLEeCTBa, Ha4aToro OT UMEHN
REOLVIH Association. NpumMeyaTenbHO, YTO Ha OCHOBaHMUM LIMPKYNSPHOro nnucsma Ne 06 ot
2013 r. npenapart Kaletra® n ero kKommMmepyeckmne pasHOBUOHOCTM ObIfv BKITHOYEHbBI HA CMINCOK
TOBapOB, B OTHOLLEHMM KOTOPbIX OENCTBYET PEXUM KOHTPOSS (PUKCUPOBAHHOW LEHbl; Kpome
TOro, 6bina ycTaHoBMeHa MakcumarbHasi PO3HMYHAs LieHa Ha 3TOT npenapart 4nsi ceTen
pacnpocTpaHuTenen n opyrux opraHnsaunin B cdpepe 3gpaBooxpaHeHus!.

11. PelweHne oTKasaTb B NPM3HaHMM MegukameHTa nonuHasup /putoHasup (Kaletra) B
KayecTBe npuopuTteTa AN nHTepecoB obLuecTBa 06bsACHAETCA TEM, YTO MUHUCTEPCTBO
coumanbHOW 3aWwunTbl paHee onybnunkoBano pykoBOACTBO MO KOHTPOSIKO MHEKLMI, BbI3BAHHbIX
BWY. B aTOM OOKYMEHTE M3NOXEH pSa cuctemaTnyeckn obHOBSEMbIX U JOMOMHAEMbIX
pekoMeHaaunin, NPpM3BaHHbIX NOMOYb MEeOULMHCKMM paboTHUKaAM NPUHATE peLleHns O
MeToAMNKe NeYeHnss NauneHToB B onpeaeneHHbIX KIMHNYECKUX COCTOSIHUSAX, Hanpumep
XapaKTepHbIX A4S MHdeKkuun, BoiaBaHHON BUY. 3T1a nybnukaumsi ocHoBaHa Ha npumMmepax u3s
npakTukn Konymbum n cogepxnTt psia pyKoBOAALLMX yKasaHWUin, Npu3BaHHbIX
cTaHgapTU3npoBaTb Ha OCHOBE DOree CTPOrnX KpUTEPUEB Ka4yecTBa KITMHUYECKYHO NPaKTUKY
NeYeHns NauneHToB, BbINOMHALWMX HAY4YHOOBOCHOBaHHbIE (hapMakoTepaneBTUYeckne
pekomMeHgaumu.

12. B KOHKpeTHOM crnyyae aHTUPEeTPOBUPYCHOW Tepanuu, OTMETUNO MUHUCTEPCTBO,
CyLLIeCTBYET [JOCTaTOYHbIE MOKa3aHWsa 4115 Havarna aHTUPETPOBUPYCHOW Tepanun Ans nevyeHns
CYMMTOMATUYECKMX NaLMeHTOB, U PUCK MPOrpeccupyroLLero passutns sabonesaHus y nauneHTta
BNNOTb Ao nepexofa B asy ClMAOa wnu netanbHyto oopmy, B 3aBUCUMOCTU OT
XapaKkTepUCTUK MHPEKLMN HApPsAY C CYLLEeCTBYIOLLUMMN CXeMaMU NeYeHns], ABNAeTcs
BaXXHENLWMM (PakTopoM, OLieHKa KOTOPOro No3BonseT NpUHATL pelleHre o Havane Tepanuu. B
PYKOBOACTBE He CKa3aHo, YTO CyLLeCTBYIOT Kakne-To NpeanoyTuTerbHble
hapmakoTepaneBTUyeckue cxembl nedeHuns. OgHako aTo He o3Ha4vaeT, YTo cneayet
NpUMeHATbL Nbyo popMy KOMOMHMPOBAHHOW Tepanuu, NOCKOMbKY HEKOTOpble cxeMbl bonee
3(pheKTMBHbI, 8 NEPEHOCUMOCTb, TOKCUYHOCTb, MPUEMITIEMOCTb U aKTUBHOCTb B OTHOLLUEHMWM
npeablayLmMX CXeM NleYeH s B pa3HbIX NauMeHToB MOryT OTNMYaThbCs.

CanbBagop
13. YT0 KacaeTcs 4eATENbHOCTU, OCYLLECTBNAEMON B SKCNEPUMEHTArbHbIX, HAy4YHO-

aKafeMu4eckux unn Hay4Ho-mnccnegosartenbckmx Lensax (AKT «O6 nHTennekTyansHon
cobCcTBEHHOCTM», CT. 116(C)), TO HEKOTOpLIE N3obpeTaTenu n3 CanbBagopa ynoMmHaoT B
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CBOMX MaTEHTHbIX 3asdBKax OENCTBYIOLLME NATEHThl KaK KOMMOHEHTbI N3BECTHOMO YPOBHS
TEXHUKM CBOMX n306peTeHuin. Kpome Toro, B Xoge CEMUHAPOB MO NaTEHTHOMY MOUCKY U
COCTaBIIEHUNIO NAaTEHTHbIX 3asBOK UCNONb3yoTcs 6a3bl AaHHbIX Espacenet, Patentscope,
LATIPAT n INVENES ans novcka Bbl4aHHbIX NaTEHTOB UMK 3a8BOK, MO KOTOPbLIM MNPUHATHI
nonoXuTenbHble peleHnd. YTo kacaeTca NpUHyANTENbHbIX JIMLEH3UI, TO K HAcTosALWEMY
BPEMEHW ONbIT BblJayn TaKUX JOKYMEHTOB OTCYTCTBYET.

Npak

14. OxpaHa npaB MHTENNEKTYyanbHON COGCTBEHHOCTM ABMNSETCA BaXHbIM KOMMNOHEHTOM
Hay4HO-MCcCreaoBaTenbCKoM NHPACTPYKTYPbI, CTUMYSTMPYIOLLMM YaCcTHblE MUHBECTULMM B
chepy HMOKP, ocobeHHO B MPOMBILLIIEHHOCTH, HAyKe N KOMMEPYECKON OEATENBbHOCTMW.
CornaweHne TPAMNC no3sonunno AMpeKkTUBHLIM OpraHam fyyile NoHATb QYHKLMM NaTEHTOB U
NX 3HAYEeHne O51s1 SKOHOMUYECKOro pasBUTHS.

15. Ponb naTeHTHOW CUCTEMbI B PasBUTUM SKOHOMMKM B Pa3HbIX OTPACsX U pasHbIX CTpaHax
HeoaMHakoBa. [laTeHTbl MOryT UrpaTb BaxHelllee 3HayeHne ans npeobpasoBaHus
MHHOBALIMOHHbIX MAEN U N306peTeHNIn B KOHKYPEHTOCNOCOBHYHO NPOAYKLUMIO U €€ YCMeLHOro
NpoABWXKEHNS Ha pbiHKe. OTAen NPoMbILLEeHHON co6CcTBEHHOCTM MaTeHTHOro BegomMcTBa
Wpaka vurpaeT BeayLlyto porb B Nonynsipusaunm naTeHToB, pa3MmeLlas naTeHTbl Ha UHTEPHET-
canTtax, nyGrukys AaHHblEe O HUX B HAy4YHbIX U34aHMsIX, OKa3blBasi MOMOLLb B HAMNaXXWBaHWUM
KOHTaKTOB MeXAy BCEMM COOTBETCTBYIOLUMY BEAOMCTBAMW, HANPaBss UM BbiAEPXKKU 13
NaTEHTOB MO Pa3HbIM OTPACAM 3HaHWUIA B 3aBUCUMOCTU OT Npodunsi paboTbl AaHHbLIX OPraHoB.

AnonHuns

16. BnepBble 06bEM NOHATUA «3KCNEPUMEHTArbHbIE UM UCCNeaoBaTeNbCKNE LIenn» B
COOTBETCTBUM CO cTaTben 69(1), ObinT onpeaeneH B pamkax gena o repbuungax,
pasbupasLuerocs B 1987 r.> CyTb crnopa cBoaunach K TOMy, NoAnaaatoT M OnbiTkl MO
BbISICHEHWIO BO3aeNCTBUSA repbuumnaa, NpoBOANBLUMECSH C LIENbIO €ro peructpaummn n npoaaxu B
KayecTBe arpoxumukara, nog 4enNCcTBUE UCKIOYEHNA B COOTBETCTBUM co cTaTben 69(1). Cya
MOCTaHOBWI, YTO TakMe OMbITbl HE NogNaaatT Nog AENCTBUE YyKa3aHHbIX OrpaHUYeHunn,
NMOCKONbKY OHV NPOBOAMINCH UCKITYNTENBHO AN Npofaxu repbuunaa, a He ona passuTus
TEXHONOIMIN, CBA3aHHbIX C HUM. OpfHaKo CywecTBYeT Marno cynebHbIX NpeLeaeHToB,
KacaroLwmxcst 0bLero TonKoBaHMs NOHATUN «OMbITbl U HAYYHbIE NCCNEAOBaHNS» NO CMbICAY
crtatbu 69(1). OgHO OBLENPUHATOE HAay4YHOE TOMNKOBaHME rnacuT, YTo cogepxaHme noHATUN
«OMNbITbl N HAYYHbIE UCCNEeOBaHUSA», HA KOTOPOE He pacnpoCcTpaHaeTca AeNCTBME NaTEeHTHbIX
npa., OOMKHO BbITb OrpaHNYEHO TaKMMM Hay4YHbIMU UCCIe40BaHNSIMU, KOTOPbIE MPOBOAATCA
ANS Lenen TeXHMYECKoro nporpecca, T.€. Nomcka Ha NnpeameT NaTeHTOCNOCOOHOCTY 1
PYHKLMOHANbHbIX BO3MOXXHOCTEN, U TaKMMM OMNbITaMu, KOTOPblE NPOBOAATCS AN Lenuv
pa3BUTUSA TEXHOSOMMU N HAaYYHO-TEXHMYECKOro nporpecca.

17. CywecTBYIOT pasHble NO3NLUM OTHOCUTENBHO TOro, AOSMKHBI N nognagaTe nog
onpegeneHne «onbiTOB UMM HAaYy4YHbIX UCCNEeAOBaHNA» KITMHUYECKME UCTbITaHUSA, HeOBX0aAMMbIe
ANSA nofayn 3asBOK Ha MNoryvyeHne paspeLleHns Ha NPOM3BOACTBO HEMATEHTOBAHHbIX
npenapaToB, Ha KOTOPbIE He PacnpoOCTPaHAeTCa AeNCTBME NAaTEHTHbIX NpaB. JTOT BONPOC
TONKyeTCs No-pasHOMY U B HAYYHOW nutepaType, 1 B cyaebHbIx peweHnsx. B peweHun
BepxoBHOro cyaa rno Aeny, KacatoLeMycs HenaTeHTOBaHHbIX Npenapartos®, cya npuaHan

Oxkpy>xHow cyn Tokno, 10 utons 1987 r. (aeno Ne7463(wa) ot 1985 r.).
BTopoe nogpasgenenne BepxosHoro cyaa, 16 anpens 1999 r. (aeno No.153(ju) ot 1998 r.) (Minshu 53 (4)
627).
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cnegywowee: (i) ecnu KNMHNYECKNE UCNbITaHUA, HEOOXoaMMbIe AN NONyYEeHUs pa3peLLeHnst Ha
NPOM3BOACTBO HENATEHTOBAHHbLIX NpenapaToB, He MOryT ObITb NPOBeAEeHbl B TEYEHNE CPpoKa
AEVNCTBMA NATEHTHbIX NpaB, TO TPeTbM Nuua 6yayT No CyTH NUWeEHbI BO3MOXHOCTU CBOBOAHO
MCNoNb30BaTh 3anaTeHTOBaHHbIE N306peTeHns B TedeHre NpoaomKNTENbHOro nepuoaa
BPEMEHU 1 JaXe MOCNe UCTEYEHUs cpoka AENCTBMS NaTeHTHbIX nNpaB.; U (i) npaBoobnagaTenu
MOTyT U3BnekaTb 9KOHOMUYECKME NPENMYLLIECTBA, NOCKOSbKY OHW BraAeT UCKNIOYUTENBbHOM
nuueH3nen Ha 3anaTeHToBaHHble n30bpeTeHns. C y4eToM 3TOro cya NocTaHoBUI, YTO ntoboe
MCNoNb30BaHWeE 3anaTeHTOBaHHbIX N306pEeTEeHN C LeNbo KITMHUYECKUX UCNbITaHUN,
HeobxoanMbIX A41A NofyvYeHus paspeLleHns Ha NPOn3BOACTBO NpenapaTos, byaeT
paccMaTpuBaTbCs KakK «OMbiTbl M HAYYHbIE MCCNEeaOoBaHUA» MO CMbIciy cTaTbn 69(1).
Mockonbky BepxoBHbIN cya 060CHOBaN CBOE peLLEHNE NOSTOXEHMUSIMU NOCTAHOBMNEHN K AKTY O
dapmaueBTUYECKON NpoaYKUMN, cdhepa NPUMEHEHUS 3TOrO pPeLLEHNS MOXET ObliTb
pacnpocTpaHeHa Ha 3anaTeHTOBaHHble 30bpeTeHns B chepe KOCMETUYECKNX CPEeACTB,
MeOULMHCKOro 060pyA0oBaHNS U arpOXMMUKaTOB.

18. K HacTosLeMy BpemMeHU Obino HanpaeneHo 23 xogaTancTea O NpeaoCcTaBneHnm
NPUHYANTENBHON NULEH3UM Ha NATEHTbI, NONe3Hble MOAENU U NPOMbILLNEHHbIE 0bpasLbl.
[leBATb U3 HUX GbINM OCHOBaHLI Ha 3asiBIIEHUK, YTO COOTBETCTBYIOLLME U306pEeTEHUS He
ncnonb3ayoTes, a 14 Gbinn cBMOETENLCTBOM MHTEPECA K UCMONb30BaHNI0 N306peTeHUs.
OpHako Bce NnofaHHble xodaTtaicTea Gblfv 0TO3BaHbl 40 TOro, Kak Obifo MPUHATO PELLEHUE O
NpesocTaBneHUn NULEH3NN.

Mekcuka

19. TlMpaButenbcTBO MEKCHKN NPUHANO Tak Ha3biBaeMoe HOPMAaTUBHOE UCKIOYEHNE,
N3BECTHOE Kak nonoxeHue/nckniodeHne bonap. Ctatbs 25 Akta «O NpOMBbILLNIEHHON
COBCTBEHHOCTMW» rMacuT, YTo NaTeHT NPeaoCcTaBnseT CBOEMy BragenbLy UCKITOYUTENbHbIE
npasa, 0O4HaKO BMOCMEACTBMM HA OCHOBaHUK ykasa, onybrMKoBaHHOro B opuLmnanbHOM
BecTHUKe Mekcnkn 19 ceHTabpa 2003 r., 6bIN0 NPUHATO NOCTAHOBEHNE O TOBapax
MeANLMHCKOro HasHavyeHus. B nyHkTe 3 ctatbun 167bis aToro noctaHOBNEHUS CKa3aHo, YTO
npocbba o0 perncrTpaumm HenaTeHTOBaHHOW (POPMbl MeAMKaMeHTa, B KOTOPOM UCNOSb3yeTCH
aKTUBHOE UNW AeNCTBYOLLEee BELLECTBO, 3alMLLEHHOE NAaTEHTOM, C LieMNbio NpoBeaeHnst
nccnegoBaHun, Npob 1 akCNepuMeHTanbLHOro NPON3BOACTBa MOXET ObITb NpeAcTaBneHa B
TeyeHue Tpex neT OO UCTEYEHUsA cpoka OENCTBUS NaTeHTa ¢ TEM MOHMMaHWEM, YTO B 3TUX
cny4vasx rurmeHnyeckas permctpaumnsa He MOXeT BbITb Nofny4YeHa 4O UCTEYEHUSA CPOKa AENCTBUSA
naTteHTa; 3TO NO3BONAET MMMNOPTUPOBATE OCHOBHOE UMM aKTUBHOE BELLECTBO, Haxoaslleecs
nog oxpaHow nateHTa. [JaHHOEe MCKMoYeHNE NMPUMEHSAETCA BECbMa YCMNELLHO, NOCKOIbKY
npouenypa rmrmeHNYeckon perucTpauumn HenaTteHTOBaHHbLIX NpenapaToB OCyLLEeCTBNAeTCA
CBOEBPEMEHHO, KOMMETEHTHO 1 C COBNtogeHNEM NaTeHTHbIX Npa..

20. Yto KacaeTca rubKux BO3MOXHOCTEN, NPeaoCTaBnseMbIX pa3BMBaoLLMMCA CTpaHaMm B
KOHTEKCTe nNpuMeHeHns nyHkTa 6 [JoxmHckon geknapaumm o Cornawenun TPUTMC n
obLecTtBeHHOM 3apaBooxpaHeHun, Mekcuka cgenana oroBopky o ToOM, 4To oHa byaeT
MCNonb3oBaTh 3Ty CUCTEMY TONbKO B KAYECTBE UMMNOPTEPA B CriyYae HauMoHarnbHOM
Ype3BbIYANHOW CUTYaLUN U APYTUX UCKIIOYMTENBHO Cepbe3HbiX 06cToATeNbCTB. Mekcuka
noka He cTarnkvMBanacb C TakumMu CUTyaumsiMu, NO3TOMY 0 CUX NOpP He ObINo Bbl4aHO HWU O4HON
NLIEH3MM HA OCHOBaHUW NpMopUTETa MHTEPECOB 00LLECTBA, HECMOTPS HA MNONMOXEHUS

ctatbh 77 Akta «O NPOMbILLNIEHHON COBCTBEHHOCTU.

21. He cuntasa cny4yaes Bblgaym nNUUEH3nn, 06yCNoBNEHHbIX MHTEpecammn obLLecTBa,
PacCMOTPEHHbIX BO BTOPOM U TPETbEM MYHKTAX YKa3aHHOW CTaTbW, OCTasbHble NIMLEH3UN
npegocTaBnsTCAa B Nopagke, ykasaHHOM BO BTOPOM MyHKTe cTaTbi 72. HW ogHa u3 nuueHsuin,
YNOMSIHYTbIX B 9TOM CTaTbe, HE SABMSAETCS UCKIIOYMTENBHOM U HE MOXET BbITb NepeycTynseHa.
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MopTyranus

22. Y10 KacaeTcs UCKNIOYEHUS, NPUMEHSIEMOrO K MEPOMPUATUSM, OCYLLLECTBNAEMbIM
NCKMIOYMTENBHO C Lenbio UcnbiTaHusa nnm onbiToB (Kogekc NpoMbILWeHHON COBCTBEHHOCTN,
cratbsa 102(c)), NMopTyranus npuHana 3akoH 62/2011 ot 12 gekabps 2011 r., KOTOPLIN
npegycmaTpuBaeT KOMMEKCHbIN BapuaHT A58 paspeLleHnsa CrnopoB B OTHOLLEHUN NpaB
NPOMbILUNEHHON COBCTBEHHOCTN Ha pedhepeHTHbIE NpenapaTbl U HenaTeHTOBaHHbIE
MeOuKaMeHTbI, BKIoYas npouenypy cyaebHoro 3anpeta. 3akoHogaTenbCTBo TpebyeT, 4To
KOMMaHUM yperynmpoBany BO3HMKAKOLME MeXay HUMKU cnopbl No npoueaype o6a3aTtenbHoro
apbuTpaxa B apbutpaxHbix cygax. llocne Toro kak KomnaHus — NpoM3BOANTENb
HenaTeHTOBaHHbIX NIeKapCTB HanpaBnseT 3anpoc Ha BblAavy paspeLlleHnst Ha Npoaaxy,
nateHtoobnagarernb MMeeT B cBOEM pacrnopsikeHun 30 AHeN Ha TO, YTOObI NpeacTaBUThL B
apOuTpaxHbIN cya BO3paXkeHne; nocrne U3BeLleHnst 0 Noyd4eHHOM BO3PaXXEHMN KOMMNaHUs —
npov3BoANTENb HENATEHTOBaHHbIX NpenapaToB UMeeT NpaBo NPeaCcTaBUTb OTBET B TEYEHME
30 gHen. PelieHne apbutpaxkHOro cyaga MOXeT ObiTb ONPOTECTOBAHO B KOMMETEHTHOM cyae. B
3aKkoHo4aTenbCTBE CrneumanbHO OrOBOPEHO, YTO AENCTBUS, KacatloLwmnecs nonyyeHus
paspeLleHnst Ha NPoAaxy, OTNYCKHbIX LIEH N BO3MELLEHUS] paCcX040B Ha fleKapCTBEHHbIE
npenaparbl, He NpOTUBOPEeYaT npasam, 06yCrnoBneHHbIM NaTEHTaMy UK CBUAETENbCTBaMU
AOMNOSNTHUTENbHOW OXPaHbl, U HeBYCMbICIIEHHO YKa3aHo, YTO Xo4aTancTea, CBA3aHHbIE C
nosfy4YeHneM paspeLLeHnst Ha NPoAaxy, CTaBKM OTMYCKHbIX LieH U TpeboBaHNsi BO3MELLLEHMS
pacxofoB Ha NekapCTBEHHbIE npenapatbl He MOryT OblTb OTKNOHEHbI HA OCHOBaHUW HanMuns
OXpaHseMbIX NpaB NPOMbILLNIEHHOW COBCTBEHHOCTH.

Wsenuapus
UHcmpymeHmbI uccriedogaHusi

23. B LUeenuapun naTeHTbl BblgatOTCs Ha M300peTeHns B NtoOon o6nact TEXHUKN B
COOTBETCTBMM C NPUHLIMIMOM paBHOMPAaBUs, 3aKPENNEHHbIM B KOHCTUTYLMU, U cTaTbe 27
Cornawenuna TPUMNC. OgHako HEKOTOpbIe NaTeHTyeMble BUOTEXHONOrMYeckme N300peTeHns
MOTYT ObITb KOHEYHLIM KOMMEPYECKUM NMPOAYKTOM AS1s1 CBOMX NaTeHToobnagaTtenen n B TO Xe
BPEMsi BaXXHbIM MCCefoBaTEeNbCKUM MHCTPYMEHTOM ANs ApYyrMX cybbekToB. B cTpemneHumn
obnerynTb JOCTYN K 3TUM LEeHHbIM MHCTPYMEHTaM, He NPENATCTBYSA NPM 3TOM MX AanbHenwemy
passuTuio, LLiBeruapus npegycMmoTpena BO3MOXHOCTb NOSTyYEHUS HEUCKITIOYMNTENbHON
NNLEH3MN HA NCMONb30BaHME NMHCTPYMEHTOB MCCNe0BaHMs B COOTBETCTBMM CO cTaTben 40b
MaTeHTHOro akrta. Takum obpasom, ecnun 3anateHToBaHHOE BMOTEXHONOrM4Yeckoe
n3obpeTeHne NCnonb3yeTcd B Ka4ecTBe UCCnenoBaTeNIbCKOro MHCTPYMEHTA, B YaCTHOCTU s
NpoBeAEHNS OMbITOB UK pa3paboTkn HOBOro hapMaueBTUYECKOro npenaparTa,
3anHTEPEeCOBaHHOE N0 AOMKHO Ha4aTb C Nofy4yeHus y nateHToobnagatens 406poOBONbHOM
NUUEH3uKn, a B TOM crny4yae, ecnvm nateHtoobnagaTtenb OTBETUT OTKa3oM, 06paTuTbCs B ¢y C
npocbbon NpeaocTaBUTb EMY NULIEH3NIO ANS1 UCNONb30BaHNS COOTBETCTBYHOLLEro n3obpeTeHns
(ctatbs 40e NaTeHTHOrO akTa).

24. B 2007 r. B pamkax nepecmotpa [lateHTHOro akra, BctynusLuero B cuny 1 nonsa 2008 r., B
Hero 6bina gobaeneHa ctatbs 40b. B pamkax aton pabotbl PeaepanbHbli MHCTUTYT
WHTEeNnekTyaneHon cobcTBeHHOCTM LLBenuapumn npoBen aHanua LWBENLLAPCKOro
3aKOHOAATENbCTBA C LIENbH0 BbISICHEHUSA MMEIOLLMXCS «NPO6EenoB» 1M NoNy4YeHUs HageXHbIX
AMNNPUYECKNX OaHHbIX ANS NepecMoTpa NaTeHTHOro 3akoHa. B pesynbTaTte uccnenoBaHus
ObIN0 YCTAaHOBMNEHO, YTO CYLLECTBYIOLLAA NAaTEHTHAs CUCTEMA He ABNSIETCA NpeaMeToM
CcUCTEMaTUYECKNX 3NoynoTpebneHn n YTo NaTeHTHasa cucTema ABrseTCs «BaXKHbIM CTUMYIOM
ans nieectuumn B HUOKP B cdhepe BroTexHonormm», a «naTeHTbl U NMMLEH3UN Ha
BuoTexHonornyeckne n3obpeTeHnst NPU3HaKTCA CyLLEeCTBEHHBIM CTUMYIIOM
nccrnegoBaTeNnbCKOM AeATeNbHOCTU, OBMeHa 3HaHNSAMW 1 NOABMEHMS HA PbIHKE HOBbIX
TexHornormny». PesynbTaTbl 3TOr0 MccnegoBaHns HeABYCMbICIIEHHO FOBOPSIT O TOM, YTO
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NaTeHTbl MMEIOT BaXXHOE 3HaYeHne ANs ManbiX U cpegHnx NnpeanpusaTuii, B YaCcTHOCTU B
KOHTEKCTe NpruobpeTeHns BEHYYPHOro Kanutana. Y4acTHUKWM onpoca, NPOBOAMBLLErOCS B
paMKax nccrnegoBaHus, CoodLmMnm o TPYAHOCTAX, CBA3AHHbLIX ¢ NnaTeHTamn Ha JHK-TexHonorun,
N BNUSIHNEM 3TUX TpyaHocTen Ha pa3sutne HNUOKP B ykaszaHHom cdepe. Mcxoaa ns atoro,
LLiBenuapua Bkntoyunia 3akoHogaTeNbHOE UCKNIYEHWe A4S Lenen nccnenoBatesibCKom
aeatenbHocTU B cTaTbio 9 lNMaTteHTHoro akta. CnegyeT pasnuyath cUTyauun, Korga
n3obpeTeHne Ncnonb3yeTcs B Ka4eCTBe UHCTPYMEHTa UCCNeL0BaHNs U Ha 3TOM OCHOBaHMM
TpebyeT nonyyeHus nuueH3nn B COOTBETCTBUM co cTaTben 40b, n cnyvau, korga
3anaTteHToBaHHOE U300peTeHne NpMMeHseTca anga ndydyeHnss CoO6CTBEHHO npegmeTa
n3obpeteHna. McknioveHne, oencTeyoLlee B OTHOLWEHNM UCCNEaOBaHMI C LENbio N3yvyeHuns
npegmeTa, paccmartpuBaetcs B ctatbe 9(1)(b) MNMaTeHTHOro akta n He TpebyeT nuueHsmnn. o
MHeHuto PegepanbHoro coseta LUsenuapun, HexenaTenbHO pacnpocTpaHsaTb cepy
npumeHeHusa ctatbun 9(1)(b) Ha cnyyaun ncnonb3oBaHUsA U306peTEHMI B KAYECTBE UHCTPYMEHTA
nccneaoBaHns, NOCKOSbKY 3TO NOCTaBUT Nog, Yrpo3y AeATenbHOCTb psga KOMNaHum,
crneumanm3npyroLLnxcsa Ha co3gaHmm n paspaboTke nccrnenoBaTenbCkUX UHCTPYMEHTOB U
nuwnt npmenekatenbHoct HNOKP B 6uotexHonorun. BmecTo 3Toro wieenlapckoe
3aKoHO4aTenbCTBO NPELOCTaBUIIO0 rapaHTUPOBaAHHLIN SOCTYN K UHCTPYMEHTaM UCCefOBaHUN C
MOMOLLLbIO 3aKOHHOrO MEXaHN3mMa HEUCKIMIOYMTENbHbIX NTULIEH3NNA.

25. Crtatbs 40b [NaTeHTHOro akTa NPMMEHAETCHA UCKMOUYNTENBHO B cchepe BUOoTEXHONOrUN.
lMocTaHoBNEHUe KacaeTcs Noboro BapmaHTa «MCNonb3oBaHUsA B GBUOOPraHn4eckom XumMmm,
MOJIEKyNApHOM BrMonorumn, MMKpoBronorMm n TEXHOMNOMMYECKNX NpoLeccax C Lenbio
TEXHUYECKOro NPMMEHEHNS NoTeHUMana MMKPOOPraHM3MoB, KNETKN N TKaHEBOW KyrbTypbl B
nofiHoMm o6beme n YacTnyHo». CopgepkaHune n CpoK eNCTBUSI TaKOW NULIEH3UN OnpeaensatTcs
cyaben ¢ y4etom notpebHocTen JaHHOro ucecnegoBatenbckoro npoekta. K HacToswemy
BPEMEHU HE U3BECTHbI peanbHble cnyyYyan npumeHeHus ctatbun 40b NaTeHTHOro akTa.

Mcnonb3osaHue 3arnameHmogaHH020 U306pemeHusi hepmepamu

26. WcknroueHne gns doepmepos, npegycMmoTpeHHoe B ctatbe 35a(1) u (2) MNMaTeHTHoro akTa,
NPUMEHSeTCA C y4eTOM psfa orpaHnyeHnin. Bo-nepBbix, BOCMOMb30BaTbCSA UM MOTYT TOSbKO
depmepbl, AEACTBUE ITOTO UCKIMIOYEHNSA HE PacnpoOCTPaHAETC Ha CenekLMoHEPOB UIn
crneunanmcToB, 3aHMMaOLLMXCS PacTEHMEBOACTBOM U EKOPATUBHBIM CadOBOACTBOM. Bo-
BTOpbIX, cornacHo ctaTtbe 35b NMNaTteHTHOro akTa cdhepa NPUMEHEHUS 4aHHOIO UCKIOYEHMWS
OorpaHnyeHa TakumMmn pacTUTenbHbIMU KyNbTypamu, KOTOpble «NPeACcTaBnsioT LEHHOCTb B
KayecTBe Cblpbs A5 NPOLOBONBLCTBEHHbIX NPOAYKTOB U KOPMOBY». B-TpeTbux, npouecc
BOCMNPOU3BEAEHNSA JOIMKEH OCYLLECTBAATLCA Ha dhepmMe, NpuHaanexallen KOHKPETHOMY
depmepy. K HacTodeMy MOMEHTY He U3BECTHbI pearibHble criydan npuMeHeHns ctatbu 35a
[MaTeHTHOro akTa.

lpuHydumenbHbie nuyeH3uu 0ns akcriopma hapmayesmudeckol npodyKyuu 8
passusaroujuecs cmpasbl

27. TlosiBneHne HOBOro BMAa NPUHYAUTENbHbIX NULEH3UA B pamkax ctaTtbk 40d no utoram
nepecmoTpa NMaTteHTHoro akta B 2007 r. npuBOAUT B UCNOSTHEHME peLleHne ['eHepanbHoro
coseTa BTO «BbinonHeHne nyHkTa 6 JoxuHckon geknapauumn o Cornawexmmn TPUMC n
obLecTBEHHOM 34paBoOOXpPaHEHUN», paTuduumposaHHoro LLsenuapuen B 2006 r. CTpaHsbl,
3asaBuBLME B BTO, 4TO OHM NONHOCTBIO UIM YaCTUYHO OTKa3bIBalOTCA NPegoCTaBNATb
NLEH3MK, UCKNIOYAIOTCS U3 NepeYdHst cTpaH-nonyyaTtenen. bonee Toro, cornacHo

cratbe 40d(3), aencrene NULEH3NN «OrpaHMYeHo NPON3BOACTBOM hapMaLeBTUYECKOrO
npenapaTta B TOM KONM4yecTBe, KOTOpoe oTBeYaeT TpeboBaHWSM CTpaHbI-nosnyyaTens;
npenapar 3KCNopTMpyeTcsa B CTpaHy-nonyvarens B NOTHOM o6bemey. [NpuHyguTensHas
NUUEH3MSA He MOXeT BObITb UCMPOLLEHa CTPaHOW-MMNOPTEPOM: TOSbKO KOMMNAHWUU, UMEeLoLLne
noTeHuman ans npousBoAcTBa COOTBETCTBYIOLLIEro NaTeHTOBAHHOIO NPOAYKTa, Bripase caenatb
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370. lMpuHyguTEenbHasa NUUEH3Ma He gaeT cBoeMy obnagaTento UCKMIYMTENBHbIX NPaB U
npegycmaTpuBaeT BbiNnaTy KOMMEHcaLmMm B Hagnexallem pasMmepe ¢ y4eToOM SKOHOMUYECKOM
cuTyaumm cTpaHbl-nonyyatens. K HacTodwemMy MOMEHTY HEe U3BECTHbI pearibHble criyvyau
obpalleHunii 0 Bbligaye NpuHygMTENbHOW NULEH3MN B COOTBETCTBMM CO cTaTben 40d
lNaTeHTHOro akra.

Cnyqau, C8A3aHHbIe C UCKITIOYeHUsaMU U OcpaHu4YeHusamu

28. B leenuapun cnyvam, cBa3aHHbIE C UCNONb30BaHUEM UCKITIOYEHUI U OrpaHNYeHui U3
naTeHTHbIX NpaB, KacalTCa B OCHOBHOM JIMLIEH3UIN Ha 3aBUCKMMbIe NpaBa (cTaTbs 36
MateHTHOro akta). C MOMeHTa BCTYNMEHNS B CUIy 3TOro nonoxeHus Gonee yem 100 net
Ha3ag Oblfo NPUHATO HECKOMbKO COOTBETCTBYIOLWMX pelleHni. onoxeHne bbino
nepecMoTPEHO, N AENCTBYIOLMI B HAcCTOsLWEee BpeMs TEKCT BCTynun B cuny 1 nonga 1995 r.

29. 3a 970 BPeMs Ha OCHOBaHUM AAHHOTO MOMOXeHUs BbINo NPMHATO ogHO peluerune?. Crop
Kacancs AByx nateHToB B obnactn 6etoHHomn onanybkn. CornacHo npasunam cyaa KaHToHa
ANSA nonyyYyeHns cyonuueHsnm Heobxoammo, Y4Tobbl ObINKn BbINONHEHbI cneayowmx ycrnosus: (i)
AencteuTenbHbi 6onee no3gHuM naTeHT; (ii) ncnonb3oBaHne 6onee no3gHero naTeHTa
ABNSAETCS HapyLweHneM bonee paHHero nateHTa; WU (iii) bonee No3gHMIM NAaTEHT ABNSIETCA
CBMAETENBCTBOM CYLLECTBEHHOrO TEXHMYECKOro nporpecca, nvetowero 6onbLioe
9KOHOMMYECKOE 3HaYEeHNe B CpaBHEHUM C U306peTeHmeM, SBNaWwnMcs npegmeTom bonee
paHHero nateHTa. Kputepum TepmMmHa «CyLLeCTBEHHbIA TEXHUYECKMIA NPOrpecc» CornacHo
ctatbe 36(1) MaTteHTHOro akTa chopmynupoBaHbl criegyowmm obpasom: (i) 6onee nosgHee
n3obpeTeHne ynpowaeT nnm yckopsieT npouecc; (i) oHo MeHee noaBep)keHo cbosim npu
akcnnyataumu; unu (iii) pewaet Ty e npobnemy nHbiM obpa3oM. XapaKkrepuctuka
«CYLLLeCTBEHHOro TEXHMYECKOro nporpecca» no cpaBHEHUIO ¢ 6onee paHHUM NaTEHTOM
MCNONb3yeTCsi TONbKO B TOM Clyyae, eCnu CyLlecTByeT NoTpebHOCTL B anbTepHAaTMBHOM U
AOMONMHUTENBHOM peLleHumn npobnemsbl. Kputepuem ons onpegenexHms «b6onbLuoro
3KOHOMWYECKOTrO 3HaYEHUS» B COOTBETCTBUM CO cTaTben 36(1) NaTeHTHOro akta siBnsieTcs
LeHHOCTb n3obpeTeHnsa anga snagensua 6onee no3gHero nateHta. Ecnu cnpoc Ha
3anaTeHTOBaHHbIN NMPOAYKT HNU3KUI, TO LLIEHHOCTb N300peTeHns ang nateHToobnagaTtens Takke
cunTaeTcsa He3HauMTenbHON. BBuay oTCyTCTBUA HEOOBXOAMMOCTU B COBEPLLUEHCTBOBAHUN
NPOAYKTa UMM HU3KOro CNpoca Ha NPoayKT, B OCHOBE KOTOPOro NeXuT Gonee no3aHui NaTeHT,
cya NPUHAN peLleHne 0 HENPUMEHNUMOCTU XapaKTEPUCTUK «CYLLECTBEHHOIO TEXHUYECKOro
nporpecca» n «B6osbLLIOro 3KOHOMUYECKOro 3Ha4YeHusa». Takum obpaszomM, OCHOBaHWUA ANg
Nony4YeHns NULEH3MM He BbiNo 0OHapyXXeHo.

TaH3aHua (O6beamHeHHasa Pecny6nivka)

30. O6beamHeHHas Pecnybnuka TaH3aHus obecnednBaeT BbinonHeHne Akta «O
pernctpaumm nateHToB», rmaea 217 R.E.2002 r. n Akta TaH3aHuu — 3aH3nbapa «O
NPOMbILINEHHON coBCcTBEHHOCTM» 2008 r. (3aH3mbap nonb3yeTcs aBTOHOMUEN, B TOM YUCTE B
BOMpOCax MHTennekTyanbHom cobctBeHHocTH). B pasgene 37 Akta «O permctpaumm
NaTeHTOB» NPeAyCMOTPEHO, YTO coaepKaHne OxXpaHbl, NPeAOoCTaBNAEMON NaTEHTOM,
onpepgenseTtcs opMynon n3obpeTeHns; BMECTE C TEM ONUCAHNS N YepTexu, SBNALLNECS
4YacTbio NaTeHTa, Takke MOryT ObiTb MCNOSBb30BaHbl AN TONKOBaHMA hopmynbl. PakTUyecku
peLleHne 0 TOM, Kakon MOXET BbITb MPOTSXKEHHOCTb Cdhepbl OXPaHbl B pamMKax
3aKoHoAaTenbCTBa, NPUHMMaEeTCa OPraHoOM perucTpaumm NaTeHToB 1 MoxeT BblTb 06XanoBaHo
B NPEeAnoYTUTENbHOM Cye COOTBETCTBYIOLEN MHCTAHLMU NINLIOM, MHTEPECHI KOTOPOTro
yLiemnsaeT unm sikobbl yuemnseT pelueHne, Kacatolleecsi obbema oxpaHsbl.

4 HG BE, sic! 2006, p. 348, c. 4, Anschlaghalter Il (Ha HemeLUkOoM A3bIKe).
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31. Kak oTMmevaeTtcs B pasgesnie 38 uMTMpyeMoro 3akoHa, 4encTemne npeaocTaBnsieMblX
naTeHTOM NpaB pacnpocTpaHAeTcs TONbKO Ha AENCTBUS, NpeanpuHMMaeMble B
NPOWN3BOACTBEHHbIX UITM KOMMEPYECKMX LIENAX, HO HE pacnpoCTpaHAeTCs Ha OeNCTBMS,
npegnpuHMMaemMble B Nopsigke uccnegoBaTenbckon paboTel. Takum ob6pas3om, Hay4yHo-
nccnegoBaTenbckas AesaTeNbHOCTE MOXET NPOBOAUTLCS 6e3 Kaknx-nmbo ob6s3aTenbCTB,
CBSI3aHHbIX C peann3aumen naTeHTHbIX NpaB, eCnNn TONbKO peYvb HE NAET O NPON3BOACTBEHHOM
NI KOMMepYeCKon aedaTenbHoCTUn. HecMoTps Ha To, YTO CTporoe TonKoBaHme
BbILLEYNOMSIHYTOro NonoXeHus ocBoboxaaeTt nccnegosarenen ot o6a3aTenscTaa,
06yCnoBneHHOro peanusaumen npasa unn NpMMEHEHNEM NaTEHTHbIX NPaB, HAYTO He
nogTBepXa4aeT CyLeCcTBOBAHNE Kakux-imbo napamMeTpoB, NCMONb3yeMbIX A4S pa3rpaHnveHmns
Hay4HbIX UCCNegOoBaHUM A9 NPOU3BOACTBEHHbIX UM KOMMEPYECKMX Liefien No CMbICITY
BbILLEYNOMSIHYTbIX NonoxeHun. Pakrtnyeckun noboe Hay4yHoe nccrnenoBaHe, NPOBOAMMOE,
Hanpumep, B obyyaroLWmnX Lensx, B OTCYTCTBUE BO3PAXKEHUIA MOXET ObiTb paCCMOTPEHO Kak
Hay4YHOe uccnegoBaHue, NPOBOANMOE A4 LeNnen, He ABNALWNXCS NPOM3BOACTBEHHLIMU U
KOMMeEpPUYECKNMM.

32. B pasgene 62 paccmaTpuBaeMoro 3akoHa npegyCMOTPEHO, YTO, €CIN XKU3HEHHO BaXHble
rocyfapcTBEHHbIE MHTEPECHI (B YaCTHOCTU, CBA3AHHbIE C HALMOHarnbHOM 6€30NacHOCTbH,
34paBOOXpPaHEHNEM U Pa3BUTUEM BaXKHENLLNX CEKTOPOB rocygapCTBEHHON SKOHOMMUKN)
TpebyloT BMellaTenbCTBa B NaTEHTHbIE NpaBa, BblAaHHble NaTeHToobnaaartento npu apyrux
o6cToATENBCTBAX, TO UCMONBb30BaHME TaKOro NateHTa ocyLecTBNAeTCs rocyaapCTBOM MUnu
Yyepes NocpeacTBO rocyaapcTsa, Npu yCroBum BbiNnaTbl KOMAEHcaUnn B pasmepe,
YCTaHOBNEHHOM 1 (UNI1) cornacoBaHHOM OpraHoOM Mo perncTpalmm naTeHToB.

33. B martepuane, npegcraBsneHHOM TaH3aHMEN, Takke coaepKaTtcs ceeaeHns ob
NCKITIOYEHUAX M3 0BnacTn NaTeHTOCNOCOBHOCTH, B YACTHOCTM yNOMUHAOTCA pasgenbl 12
(oencTeus, HanpaBfeHHbIE MPOTMB O6LLECTBEHHOMO Nopsaaka n mopanu) un 13 (HekoTopble BUAbI
NpPOAYKTOB N NPOLECCOB, BPEMEHHO MUCKIMIOYEHHLIX U3 0bnactu nateHTocnocobHocTn). Kpome
TOro, B HEM COAEPKUTCA CChIfka Ha pasgen 16(1), KoTopbli perynupyeT npasa nateHTa Ha
n3obpeTeHne, co3gaHHOE B KOHTEKCTE BbIMOSTHEHWUS 3aKa3a Uiy TPy4OBOro cornawenns. B
MaTepuane Takke NpMBOAUTCA XapakTepucTnka Xapapckoro NpoTokosia 0 naTteHTax u
NPOMBbILLNEHHbIX 0Bpa3uax B pamkax AQpUKaHCKON permoHanbHOM opraHmaasmm
npomblwneHHon cobcteeHHocTn (APOTIC), B 4aCTHOCTUM CCbINKa Ha TO, YTO OXpaHa naTeHTa,
npepoctasneHHas APOIC, He nMeeT aBTOMAaTMYECKOro 4ENCTBUA B roCcyAapcTBax-yreHax
3TOW OpraHusaummn.

[KoHew nokymeHTa]



