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I.
OVERVIEW

 AUTONUM  
Many programs are currently planned or already in progress to document traditional knowledge (TK) and genetic resources, for diverse purposes such as preserving TK, conducting research, or enabling the wider use of TK.  Documentation programs can raise intellectual property (IP) questions for holders of TK and custodians of genetic resources.  At the point when their TK or genetic resources are documented (or fixed or recorded in permanent form), vital decisions need to be taken to ensure that this step does not unintentionally undermine or effectively waive IP interests.  Conscious consideration of IP implications is particularly important during the documentation process.

 AUTONUM  
The Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (“the Committee”) has agreed on the development of a toolkit to provide practical assistance to TK holders and custodians of genetic resources who are faced with this challenge. The toolkit focuses on management of IP concerns during the documentation process, and also takes the documentation process as a starting point for a more beneficial management of TK as a community’s intellectual and cultural asset. This document reports on the development of the toolkit and the consultations held with stakeholders.  A summary and introduction to the toolkit are annexed.  Finalization of the toolkit will be based on continuous input from WIPO Member States, other participants in the Committee’s work and a wide range of other stakeholders, with an emphasis on field-testing the toolkit in cooperation with the communities concerned and with other TK-related initiatives.

II.
BACKGROUND


The need for practical guidance on IP aspects of documentation has been expressed by holders of TK and genetic resources in WIPO’s work since 1998.  In response to these needs, the Committee considered the following proposal to develop a ‘toolkit’ at its third session in June 2002:

“One very practical contribution that the Committee could make would be to consider … in more detail … the intellectual property implications arising out of the recording of traditional knowledge.  For instance, the Committee could consider the compilation and publication of an “Intellectual Property Documentation Toolkit for Traditional Knowledge Holders.”  Not only could this Toolkit inform and educate traditional knowledge holders and their representatives of the intellectual property implications of publication of traditional knowledge, and thereby enable any consent to such publication and dissemination to be ‘informed consent,’ but the Toolkit could also place a particular, and very pertinent, emphasis on the intellectual property implications of recording traditional knowledge (whether in a written format, by audio-tape or by video-tape) by traditional knowledge holders themselves.”


Following wide support by Committee participants,
 the Committee adopted this proposal,
 specifying that the toolkit should be developed in close cooperation with representatives of indigenous and local communities, and other relevant organizations, such as the Secretariat of the Convention on Biological Diversity (CBD).
   The Chairman noted that several delegations had proposed that the toolkit be ‘simple, balanced and developed with an advisory body.’
  A draft outline of the toolkit was prepared by the Secretariat after wide-ranging consultations with stakeholders, and this draft was extensively reviewed by the Committee at its fourth session, in December 2002.
  In the discussion, there was continued stress on the need for the toolkit to be developed with the advice of experts and community representatives who have practical experience with IP and the documentation of TK and genetic resources,
 and the Chair concluded that it be developed with an advisory body.
  Subsequent work on the toolkit was therefore undertaken in consultation with a range of interested groups and the experts who had delivered presentations on documentation of TK and genetic resources at the Committee’s third session in June 2002.  This informal advisory group considered and commented on the draft toolkit and will review future draft versions of the toolkit as requested by the Committee.  All comments from these and other stakeholders have been incorporated into the draft toolkit, and future input will be included into subsequent redrafts.

III.  CONSULTATIONS AND DEVELOPMENT OF THE TOOLKIT

 AUTONUM  
The toolkit has been developed through a broad consultative process involving a wide range of stakeholders, in particular indigenous and local community organizations.  Specific sessions for consultations on the draft toolkit were held at the WIPO Asia-Pacific Regional Seminar on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore and the WIPO Workshop on Technical Aspects of Databases and Registries of Traditional Knowledge and Associated Biological Resources, held in Cochin, India, from November 11 to 13, 2002, and the WIPO Workshop on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore for Nordic Countries (Denmark, Finland, Iceland, Norway and Sweden), held in Stockholm, Sweden, from November 6 to 8, 2002.  Further consultations are programmed for a series of regional and national seminars in a wide range of locations in the period up to the fifth session of the Committee. 

 AUTONUM  
Within the CBD processes the draft toolkit has been extensively discussed and further developed as a part of the ongoing cooperation between the Secretariats of the CBD and WIPO.
  The toolkit was first considered at the global Scoping Meeting on Capacity Building Approaches for Access to Genetic Resources and Benefit-sharing, which was convened in Kuala Lumpur, Malaysia, from October 7 to 9, 2002, by the United Nations Environment Programme (UNEP) and the United Nations University (UNU).  The Scoping Meeting reported its findings, including those on toolkits for access and benefit-sharing, to the CBD Open-ended Expert Workshop on Capacity-building for Access to Genetic Resources and Benefit-sharing, which took place in Montreal, Canada, from December 2 to 4, 2002 (see document UNEP/CBD/ABS/EW-CB/1/INF/1, paragraph 13).  Furthermore, the Toolkit was added to the Provisional Agenda of the Ad Hoc Technical Expert Group on Traditional Knowledge and Clearing-House Mechanism of the Convention on Biological Diversity, which took place in Santa Cruz de la Sierra, Bolivia, from February 24 to 26, 2003 (see document UNEP/CBD/AHTEG/TK-CHM/1/1, item 7.1).

 AUTONUM  
In addition to these consultation sessions at international and intergovernmental meetings, the draft Toolkit has been discussed and consulted upon in focused, bilateral discussions with the Tulalip Tribes in the United States of America, the Peoples’ Biodiversity Registers (PBR) Initiative of India, the Society for Research Into Sustainable Technologies and Institutions (SRISTI), the M. S. Swaminathan Research Foundation (MSSRF), the Institute of Advanced Studies of the United Nations University (IAS/UNU), the Foundation for the Revitalization of Local Health Traditions (FRLHT), the African Regional Intellectual Property Organization (ARIPO) and the African Intellectual Property Organization (OAPI).  Extensive demand for a simple, practical and empowering toolkit was expressed by these counterparts.  Useful comments and improvements were received, in particular from community-based and non-governmental organizations, and were incorporated into the draft toolkit.

IV.
FURTHER STEPS FOR DEVELOPMENT OF THE TOOLKIT

 AUTONUM  
The next steps in the development of the toolkit may be summarized in the following four stages:  consultations, field-testing, translation, and dissemination.  The following paragraphs provide options and suggestions for consideration by the Member States at each of these stages.  They also seek the support of Committee participants in achieving these steps with maximum effectiveness and to the maximum benefit of the relevant stakeholders.

Consultations

 AUTONUM  
The most important prerequisite for an effective and balanced toolkit is that all stakeholders have been fully consulted and their comments taken into account, especially TK holders and custodians of genetic resources themselves.  As noted above, the Secretariat has already carried out consultations with a diverse range of stakeholders and is continuing to seek wide-ranging input.  A complete draft text of the toolkit will be circulated to Committee participants in advance of the fifth session of the Committee.  Committee participants will be able to provide comments on this draft, both at the fifth session and in writing thereafter.  It is proposed that a first published version of the toolkit be finalized before the end of 2003.  It would therefore be appreciated if comments could be received by August 30, 2003.  Written comments may be sent to the Traditional Knowledge Division at grtkf@wipo.int or at WIPO, 34, chemin des Colombettes, 1211, Geneva 20 (Switzerland), Fax  41 22 338 8120.  Ideally, comments could propose specific textual changes to the draft toolkit (including information about particular examples or case studies), rather than present general observations on the nature of the toolkit.  All comments will be taken into account when finalizing the draft toolkit.  

 AUTONUM  
Successive drafts and updates of the toolkit will be made available on the webpage of the Traditional Knowledge Division of WIPO,
 with provision for comments to be submitted up to August 30, 2003.  At this point, following one year of consultations, the commenting period for the first version of the toolkit will close, so that the document can go for reproduction and field-testing.  This will lead in turn to further updates and revised versions in subsequent years, based on further comments and feedback from field users.

 AUTONUM  
The support of the Committee participants is solicited in facilitating consultations at the national, regional and local levels on the toolkit.  The use and discussion of the draft toolkit is encouraged at all stakeholder meetings and initiatives, and feedback developed on the draft is requested to be sent to WIPO.  

Field-testing

 AUTONUM  
After a thorough consultation process, the toolkit will be ready to be field-tested by communities, organizations and institutions which are documenting TK and genetic resources, especially by TK holders and custodians of genetic resources.  Field-testing of the toolkit in actual documentation projects will provide valuable feedback for improvements which can enhance the practical utility of the toolkit.  

 AUTONUM  
As a further consultative and field-testing initiative, the initial outline of the toolkit has been incorporated into the draft Peoples’ Biodiversity Registers Methodology Manual,
 which is currently being developed and field-tested in workshops and community consultations.  The Peoples’ Biodiversity Registers (PBR) will form a part of the Biodiversity Information System (BIS) that will support the three-tiered management structure envisaged by the Indian Biological Diversity Act of 2002.
  The PBRs are the component of the BIS that functions at the level of a village or a group of villages which constitute a panchayat.  The PBR and BIS will address inter alia “intellectual property rights, customary as well as through the modern legal regime, over biodiversity resources.”
   In this context, the draft PBR Methodology Manual has identified that an “important limitation is the difficulty of recording special knowledge of possible commercial value and of ensure that benefits from the use of such knowledge flow to the knowledge holders.”
  In order to manage IP implications of such documentation work, the PBR Methodology Manual incorporates the toolkit outline which was adopted by the Committee at its fourth session.   In the context of the PBR methodology development, the toolkit will thus be field-tested through 
community-level consultations.

 AUTONUM  
The Honeybee Network
 and the Society for Research Into Sustainable Technologies and Institutions (SRISTI)
 which were established to strengthen the creativity of grassroots inventors and innovators and TK holders engaged in conserving biodiversity, have documented more than 22,000 grassroots innovations and other TK elements in the Honeybee Database and other mechanisms.  SRISTI has helped the government of India to establish the National Innovation Foundation (NIF), which is building a national register of grassroots innovations and outstanding TK, and has operationalized a prior informed consent system for it.  The SRISTI Board Meeting will review and comment upon toolkit during one of its forthcoming meetings, in order to provide feedback from its extensive experience with the documentation of TK and genetic resources.  

 AUTONUM  
The M. S. Swaminathan Research Foundation (MSSRF),
 which conducts research inter alia on biodiversity, biotechnology and sustainable agriculture with local and tribal communities in six states of Southern India, has been documenting agricultural crops and traditional conservation practices in Tamil Nadu.  The MSSRF has undertaken to field-test the pilot version of the toolkit in its ongoing work with tribal communities for the documentation of TK and genetic resources.  

 AUTONUM  
Any additional opportunities for field-testing the toolkit in practical documentation project, which the Committee participants may facilitate in their own countries, communities or organizations, would improve the effectiveness, balance and practical value of the toolkit and would be highly appreciated by the Secretariat.  Such opportunities for field-testing of the toolkit could be identified to the Secretariat of WIPO, so that sufficient copies of the toolkit and additional support could be provided.  Opportunities could be identified at any subsequent sessions of the Committee and feedback from the field-tests could be provided to the Traditional Knowledge Division at <grtkf@wipo.int> or at WIPO, 34, chemin des Colombettes, 1211, Geneva 20 (Switzerland),  Fax  41 22 338 8120.

 AUTONUM  
Comments, experiences and lessons learned from these field-tests will be provided to expert advisors for collective consideration as to how best to incorporate this material into the toolkit.  The experts will also be requested to review and amend the pilot version of the toolkit in accordance with the feedback received from the field-testing.  

 AUTONUM  
To advance this process, it may be appropriate for Committee participants to facilitate the field-testing of the toolkit in real-life documentation projects in their countries and communities;  to advise the Secretariat of any opportunities to incorporate the draft toolkit in national and regional consultations and documentation programs;  and to provide feedback from such field-tests to enhance the practical utility of the toolkit. 

Translation into local languages and United Nations languages 

 AUTONUM  
The practical use of the toolkit depends on its availability in languages which are accessible to its end-users.  This will require translation of the toolkit into all United Nations languages, including Arabic, Chinese, English, French, Russian and Spanish.  Subject to budgetary and resource considerations, WIPO will seek to produce these translations once the toolkit has been finalized.  However, the full effectiveness of the toolkit will also require the translation of the toolkit, or parts thereof, into local languages of indigenous peoples and other TK holders and custodians of genetic resources.  At the fourth session, the Delegation of South Africa stated that “the use of indigenous languages was central … and Member States would need to play a role in this regard.”
  In this respect, the Committee participants are invited to facilitate the translation of the toolkit into local and indigenous languages for maximum accessibility to their communities, TK holders and custodians of genetic resources.  

 AUTONUM  
Committee participants may wish to consider the possibilities, when the toolkit is in final form, to facilitate its translation into local and indigenous languages to improve its accessibility for TK holders and custodians of genetic resources. 

Dissemination and application support

 AUTONUM  
After the toolkit has been finalized and translated into relevant languages, its wide dissemination, along with necessary support for its application, will be important in order for it to be used in practice.  The CBD Secretariat has undertaken to disseminate the toolkit through its Clearing-House Mechanism, including through the Indigenous Clearing House Mechanism, which is currently under development (see the Report of the Ad Hoc Technical Expert Group referred to above).  Furthermore, the toolkit will be made available, with necessary capacity building and training activities, in the context of WIPO’s cooperation for development programme and through the WIPO Worldwide Academy, which is offering a Distance Learning Course on Intellectual Property Rights and Traditional Knowledge.  

 AUTONUM  
Whether the toolkit actually reaches its intended end-users, however, depends vitally on Committee participants and their ability to disseminate and use the toolkit at meetings, activities and projects which they are organizing in their territories.  Committee participants are therefore invited to use the finalized toolkit at any activities which they may be undertaking for the documentation of TK and genetic resources.  The Secretariat will seek to support any such activities as far as its resources allow.

V.
CONCLUSION

 AUTONUM  
The draft Toolkit should be considered a dynamic document, to be developed and disseminated in a flexible way.  Further development may include special modules, for example giving guidance on particular national laws, or dealing with documentation issues for specific subject matter, such as documentation of traditional medical knowledge or of traditional ecological knowledge.  The WIPO Practical Guide for the Legal Protection of Traditional Cultural Expressions
 will also provide a valuable adjunct, given the overlap that may arise between documentation of TK on the one hand and the protection of traditional cultural expressions and folklore on the other.
  Continued emphasis will be placed on the practical field-testing by documentation projects in various countries and communities.  The further evolution of the toolkit depends on the active facilitation of field-testing, feedback, translation and dissemination of the toolkit by the Committee participants, in particular indigenous and local communities. 

 AUTONUM  
The Committee is invited to: 
(i)  note the contents of this document;

(ii)  incorporate the field-testing of the draft toolkit in actual documentation projects, and advise the Secretariat of opportunities to use the toolkit in national and regional consultations and documentation programs;  

(iii)  provide feedback from field-tests to enhance the practical utility of the toolkit, as well as facilitate its translation into local and indigenous languages to improve its accessibility for TK holders and custodians of genetic resources;  and

(iv) provide comments on the draft toolkit at the fifth session of the Committee or submit comments in writing before August 30, 2003.
[Annex follows]

�	See document WIPO/GRTKF/IC/3/5, paragraph 19.


�	The Delegations of Bolivia, Cameroon, Canada, Côte d’Ivoire, Egypt, Japan, New Zealand, Norway, Panama, Peru, Switzerland and Venezuela, as well as the representatives of the Inuit Circumpolar Conference and the Saami Council supported the development of the Toolkit.  See paragraphs 99 to 106 of document WIPO/GRTKF/IC/3/17 (“Report”).


�	See document WIPO/GRTKF/IC/3/17, paragraph 130.


�	See document WIPO/GRTKF/IC/3/17, paragraphs 106 to 110. 


�	See document WIPO/GRTKF/IC/3/17, paragraph 130.


� 	document WIPO/GRTKF/IC/4/5


� 	See statements by the Delegations of India, Turkey, Venezuela, Zambia and the representative of the Saami Council in document WIPO/GRTKF/IC/4/15 (“Report”).


�   	See document WIPO/GRTKF/IC/4/15 (“Report”).


�   	This cooperation is part of the Memorandum of Understanding entered into by the two Secretariats in 2002. 


�    	The webpage address is:  <� HYPERLINK "http://www.wipo.int/globalissues/index.html" ��http://www.wipo.int/globalissues/index.html�>.


�    	Downloadable at <� HYPERLINK "http://ces.iisc.ernet.in/hpg/cesmg/pbr_nov212002.htm" ��http://ces.iisc.ernet.in/hpg/cesmg/pbr_nov212002.htm�>.


�   	See, Gadgil, Madhav.  People’s Biodiversity Register: A Methodology Manual. Preliminary Discussion Draft.  Centre for Ecological Studies, November 12, 2002:  page 6.


�   	Ibid., page 9, item (h).


�   	Ibid., page 13.


�   	See <� HYPERLINK "http://www.sristi.org/honeybee.html" ��http://www.sristi.org/honeybee.html�>


�   	See <� HYPERLINK "http://www.sristi.org/" ��http://www.sristi.org�>


�   	See <� HYPERLINK "http://www.mssrf.org/" ��http://www.mssrf.org�>


�   	See statement of the Delegation of South Africa, paragraph 113, document WIPO/GRTKF/IC/4/15.


� 	See document WIPO/GRTKF/IC/3/10, paragraph 155.


� 	See discussion in document WIPO/GRTKF/IC/5/12





