= |
=

WIPO

BCEMWPHAA OPFAHW3ALNA
WHTENNEKTYANNbBHOW
COBCTBEHHOCTMU

WIPO/GRTKF/IC/27/INF/7
OPUIrMHAN: AHIMIUUCKUMU
OATA: 23 ASHBAPSA 2014 T.

MexnpaButenbCTBEHHbIN KOMUTET MO UHTENNEeKTyasrlbHON
COOGCTBEHHOCTUN, FeHEeTUYECKUM pecypcaM, TPaaULUOHHbIM 3HaAHUAM U
c¢donbknopy

[ABapguaTb ceabmMas ceccus
XeHeBa, 24 mapTa — 4 anpens 2014 r.

FMOCCAPWIN OCHOBHbIX TEPMWUHOB, OTHOCALUMXCA K UHTENNEKTYANbHOW
COBCTBEHHOCTW, TEHETUYECKMM PECYPCAM, TPAONLINOHHBIM 3HAHNAM
N TPAOVULUMNOHHBIM BbIPAXXEHUAM KYJIbTYPbI

HokymeHm nodzomoeneH Cekpemapuamom

BBEOAEHUE

1. Ha cBoux LwecTHaguaTon u ceMHaaLaTon ceccusax, COCTOABLUMXCA COOTBETCTBEHHO
3-7 mas 2010 r. n 6-10 gekabpsa 2010 r., MexnpaBUTENbCTBEHHbLIN KOMUTET NO
WHTENMNEeKTyanbHOM COBCTBEHHOCTH, FEHETMYECKUM pecypcam, TpaguUMOHHbLIM 3HAHUSIM U
donbknopy («MKI'P») npocun CekpeTapuaT NOArOTOBUTb B Ka4eCcTBe NHOPMALMOHHBIX
OOKYMEHTOB TP rnoccapusi OCHOBHbIX TEPMUHOB, OTHOCSLLMXCS K MHTENNEKTyansHoNn
COBCTBEHHOCTU, rEHETUYECKUM pecypcaMm, TpaguUMOHHbLIM 3HaHUSM U TPaaULNOHHBIM
BbIpaXeHMAM KynbTypbl', n npeactasuts ux MKIP.

2. Ha csoen gesatHaguaTon ceccum, coctosaBluencs 18-22 uons 2011 r., MKI'P «npocun
CekpeTapuat 06HOBUTL rnoccapun, cogepxatumecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«Fmoccapwuii OCHOBHbBIX TEPMUHOB, OTHOCALLMXCS K MHTENNEKTyanbHOM COGCTBEHHOCTU U
TPaaULMNOHHbBIM BblpaxeHnam KynbTypbl»), WIPO/GRTKF/IC/19/INF/8 («I'moccapuin OCHOBHbIX
TEPMMHOB, OTHOCSLUMXCS K MHTENNEKTyanbHOM COGCTBEHHOCTU 1 TPAOULMOHHBIM 3HAHUSM») U
WIPO/GRTKF/IC/19/INF/9 («I'moccapuin OCHOBHbIX TEPMUHOB, OTHOCALLMXCS K
WHTEeNMNeKTyanbHOM COBCTBEHHOCTU N FEHETUYECKUM pecypcamy), CBECTU UX B OANH AOKYMEHT U
ony6nmkoBaTb 3TOT rfioccapuii B ka4ecTBe MHPOPMAaLMOHHOIO OKYMEHTa K CreayoLLen
ceccun MKIP»2.

OtyeT o wecTtHaguaTton ceccum Komuteta (WIPO/GRTKF/IC/16/8) nu OTyeT o0 cemHaguaTon ceccumn KomuteTa
(WIPO/GRTKF/IC/17/12).
Ot4eT o gessTHaguarton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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3.  Bo vcnonHeHue 3Toro peLleHnst U ¢ y4eToM TOro, YTO HEKOTOPbIe TEPMUHBI,
coaepxalimecsi B rnoccapusix, OTHOCSITCs Ko BceM TpeM TemMaM, CekpeTapmat 06beguHun atu
TpW rnoccapusi B 0OauH OKYMEHT U OOHOBWM HEKOTOPLIE U3 NMPUBEAEHHBLIX B HEM ONpeaeneHui,
onMpasicb Npu 3TOM Ha AOKYMEHTbI 1 NpoYMe MaTepuansl, NosiBUBLUMECS Mocne nybnukaumm
npeablayLimx, oTAeNbHbIX BapuaHTOB rnoccapues. B aToli cBsan 6binv no6aBneHbl 1
onpeaeneHbl HOBblE TEPMUHBI, TOrAa Kak Apyrne TEpMUHBI ObINy N3bATHI Paan KPaTKoCTK
nsnoxeHusi. HekoTopble onpeaeneHust 6binm nepedopMynMpPoBaHbI.

4.  OBHOBMEHHbLIN CBOAHbLIN rnoccapui 6bin NpeacTaBneH B kKayecTse NHPOPMaLNOHHOIO
OOKyMeHTa K ABaduaTton, ABaguaTtb NnepBor 1 aBaguaTb BTopon ceccusam MKITP,
COCTOSABLLUMMCSI, COOTBETCTBEHHO, 14-22 dbeBpansa 2012 r., 16-20 anpensa 2012 r. n 9-13 nions
2012 r., B KayecTBe, COOTBETCTBEHHO, AokymMeHToB WIPO/GRTKF/IC/20/INF/13,
WIPO/GRTKF/IC/21/INF/8 n WIPO/GRTKF/IC/22/INF/8. TepecMOTpeHHbI BapuaHT rroccapus
Obln NpeacTaBneH B Ka4ecTBe MHPOPMaLMOHHbIX AOKYMEHTOB ABaduaTe TpeTben, ABaauaTtb
yeTBepTOM N ABaguaTb naton ceccuam MKIP, cocToaBluMMCH, COOTBETCTBEHHO 4-8 dheBpans
2013 r., 22-26 anpens 2013 r. n 15-24 uionsa 2013 r. OH Takke NpeacTaBnseTcsa ABaguaTb
wectomn ceccumn MKIP, koTopasa coctontca 3 — 7 coeBpans 2014 r. B aTom BapuaHTe
rnoccapus y>ke He CoOaepXXUTCA HUKAKMX CCbINIOK Ha TEKCThI, ABMSOLMEC NnpeaMeToM
neperosopoB B pamkax MKI'P, nabbl rmoccapuii He CTaHOBUICS yCTapeBLUMM Mocne
nposeaeHna kaxgon ceccun MKIMP. ToT ke BapuaHT rnoccapus COOemKUTCA B NMPUIOXKEHNN K
HacTosILeMy AOKYMEHTY.

5. B rmoccapum ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywue rnoccapun MKIP,
aencreytowme gokymeHTbl OpraHmsaumm O6beanHeHHbIX Hauum n gpyrme mexgyHapogHble
AOKYMEHTLI. B 3TOM JOKyMeHTe Takke ydTeHbl OnpeaeneHns n TEPMUHbI, UCNOSTb3yeMble B
HaLMOHaNbHOM U perMoHanbHOM 3aKOHOAAaTENbCTBE M MPOEKTax 3aKOHOB, MHOTOCTOPOHHMX
A0roBopax, B pamkax Apyrnx opraHu3auum 1 npoLeccos, a Takke B cnosapsix. Kpome toro,
onpeaeneHns ocHoBaHbl Ha pabounx gokymeHTtax MKIP, gpyrnx gokymeHtax BONC u
AoKkyMeHTax apyrux nporpamm BOUC. Tem He meHee, npeanaraemMele onpegeneHns He
ABMAIOTCH UcHepnbiBaoWmMK. [pyrne TepMUHbI Takke MOryT UMEeTb OTHOLLEHUE K
WHTENNeKTyanbHON COGCTBEHHOCTM U FTEHETUYECKNM pecypcaM, TPagULMOHHbIM 3HAHUAM U
TPaANLMNOHHBIM BbIPaXXEHUSIM KyIbTypbl, @ BbIOpaHHbIE TEPMUHBI MOTYT TaKKe MMETb Apyrne
onpenenexHus.

6. BbI6op OCHOBHbIX TEPMUHOB Ba3MpyeTcsa Ha TEPMUHONOrMK, Hanbonee 4acTo
ynoTpebnsemon B NpoekTax ctaTen n Apyrnx JOKyMEHTax no ToMy e Bonpocy. BbibpaHHble
TEPMUHbI 1 Npeaniaraemble onpeaeneHns, Coaepxalmecs B NPUNOXEHNN, He HaHOCAT yuiepba
nobbIM ApYrnm rnoccapusam unu onpegeneHmsiM OCHOBHbIX TEPMUHOB, COAepPXaLluMCs B
npegbigywmx gokymeHtax MKIMP unm ncnonb3oBaHHbIM B NOOLIX OPYrMX MEXOYHAPOAHbIX,
pernoHarnbHbIX UM HaUWOHarbHbIX JOKyMeHTax unun popymax. Bbibop 1 npeanaraembie
onpegeneHnss OCHOBHbIX TEPMUHOB HE O3HAYaloT HenpemMeHHoro cornacus yyactHnkos MKIP ¢
BblOpaHHbIMM TEpPMUHaAMU UKW UX NpeanaraemMbiMy onpegeneHnamn. Hactoawmm OKyMeHT
HOCUT MHOPMaLMOHHBINA XapakTep, u MKI'P He npeanaraeTca noaTBepXaaTtb Uy NpUHMMaTh
HW BbIGOP TEPMMHOB, HU X Npeaaraemble onpeaeneHus.

7. MKTP npednacaemcs npuHsmsb

K ceedeHuto Hacmosiuut O0OKyMeHm u
MPUIOXKEHUE K HEMY.

[MpunoxeHune cnenyeT]
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FMOCCAPUN OCHOBHbIX TEPMWHOB, OTHOCSALUMXCSA K MHTENNEKTYANTbHOW
COBCTBEHHOCTWU N TEHETUYECKNM PECYPCAM, TPAONLNOHHBLIM S3HAHVUAM U
TPAOMUMOHHbBIM BbIPAXEHUAM KYJbTYPbI

ﬂOCTyI‘I n coBMeCcTHOe nosib3oBaHune Bbirogamum

KoHeeHuusi o buonioeudeckom pasHoobpasuu (1992 r.) npeanucbiBaeT «CrpaBeasiMuBoe u
paBHOMpaBHOE pacnpeneneHve bnar, BO3HUKaKOLWMX B pe3ynbTaTe NCMoNb30BaHUs
reHeTMYECKNX peCcypcoB, BKIOYas NyTeEM COOTBETCTBYHOLLErO AOCTYNA K HUM U
COOTBETCTBYIOLLEN Nepefayn CBSA3aHHbIX C HAMW TEXHOMOIMI, YYUTbIBasi BCE NpaBa Ha 3Tu
pecypcbl U TEXHOMNOMMK, a TakKe NyTeM COOTBETCTBYHOLLEro hyHaHCcMpoBaHusa» (ctatba 1).

Haeoltickul npomokon peaynupogaHusi docmyra K 2eHemMu4eCKUM pecypcam U CO8MECMHO20
ucrosb308aHuUs Ha cripagedueoli U pasHOU OCHO8e 8bi200 om UX NPUMeHeHUs K KoHeeHyuu o
buonozauyeckom pasHoobpasuu (2010 r.) HanpaerneH Ha «obecneyYeHne COBMECTHOrO
NCNONb30BaHWs Ha CNpaBenIMBON N paBHOW OCHOBE BbIrog OT MPUMEHEHUS reHEeTUYECKNX
pecypcoB, B TOM 4Yucrie nytem obecneveHns Hagnexaiiero 4ocTyna K reHeTu4eckum pecypcam
N Hagnexalien nepeaaym COOTBETCTBYIOLNX TEXHOMOMMI, YYUTbIBAsA BCE NpaBa Ha AaHHble
pecypcbl U Ha TEXHOMNOIUK, U NyTEM Haanexawero PUHaHCMPOBaHWSA, COOENCTBYS TakUM
0bpa3om coxpaHeHnto Bronormyeckoro pasHoobpasnsa n ycTomumBomMy UCNOSIb30BaHUIO Ero
KOMMNOHeHTOB». B cooTBeTCcTBUM CO cTaTben 3 MNMpoTOKON «NpUMEHSAETCS Takke K
TPaAAMLMOHHBIM 3HAHUSAM, CBSI3aHHBIM C FEHETUYECKUMM pecypcamu, B pamkax cgepbl
aenctems KOHBEHLMM U K BbIroA4aM OT MPUMEHEHUST TAKUX 3HAHUNY.

B oTHOLWEHMM pacTUTENbHbIX FTEHETUYECKNX PeCypCoB AN NPOM3BOACTBA NPOAOBOSLCTBUS U
cenbckoro xossancrea MexOyHapodHbili 002080p O pacmumeribHbIX 2eHEMUYECKUX pecypcax
0ns npousgodcmea rnpodososibcmeaus U 8e0eHus1 ceribCkoao xo3sticmea NpoaoBonbCTBEHHOM
N cenbckoxosancteeHHom opraHmnsaunm (PAO) npegycmaTpusaeT B cTaTbe 1 «cnpaBeanuBoe n
paBHOMNpaBHOE pacnpeaeneHme Bbirog, CBA3aHHbIX C UX UCNOSNb30BaHNEM, B COOTBETCTBMUN C
KoHBeHUuen o GmonornyeckoM pasHoobpasmm, B Lensx yCTONYMBOro pa3BUTUSE CESTbCKOTO
X039NCTBa N HaexHoro obecneyeHns NpogoBONbCTBUSAY.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmesa o pexume docmyra K 2eHemu4eckum
pecypcam (1996 r.) TepMUH «4OCTYN» ONPeAensieTcsa Kak «nofyvYeHme n ncnonb3oBaHme
reHeTUYECKNX PeCcypcoB, COXpPaHsieMbIX in Situ 1 ex Situ, X NOBOYHbLIX NPOAYKTOB U, €CIN 3TO
NPUMEHNMO, X HEMaTepUuarnbHbIX KOMNOHEHTOB, CPeAN NPOYero, Ans Hay4Ho-
nccnegoBaTenbCKUX Lienemn, buonornyeckorn passenkmn, CoXxpaHeHus, NPOMbILLIIEHHOro
NPUMEHEHMSI U KOMMEPYECKOTrO MCMONMb30BaHUSAY.

Bbirogbl MOryT BkntoYaTh AEHEXHbIE U HEAEHEXHbIE BbIroAbl, B TOM YMCHe, HO He
UCKIMIOYNTENLHO, Te, YTO NPUBEAEHBI B NpUNoXeHun k Hazotickomy npomokony®. K atanam,
CBSI3aHHbIM C MONy4YeHneM 0oCTyna K reHeTUYECKUM pecypcam M COBMECTHbIM
NCMONb30BaHMEM BbIrOA, MOTYT OTHOCUTLCSI AESATENbHOCTL, MPEALIECTBYOLLAS MNONYYEHMIO
[OCTyNa, Hay4YHble UCCNeAoBaHNUst U pa3paboTku, CBA3aHHbIE C FTEHETUYECKMMUN pecypcamMu, a
TaloKe MX KOMMEPYECKOe Ui HOE UCTIONB30BaHKe, BKITIo|as COBMECTHO Cnonb3osakme
BbIrO4".

Harovickuii npoTokon perynMpoBaHus 4OCTyna K reHeTU4ECKMM pecypcam U COBMECTHOIO MCMONb30BaHMs Ha
crnpaBeanvBoOi U paBHOW OCHOBE BbIrod OT UX NpUMeHeHNst K KoHBeHLn o Guonornyeckom pasHoobpasum,
NYHKT 4 cTaTbmn 5.

BoHHCKue pykoBoasLLME NPUHLMMBLI MO 06ecneyeHnto JoCTyna K reHeTUYECKUM pecypcam U COBMECTHOTO
MCMNOMNb30BaHNSA Ha CrpaBeIMBON M PaBHOW OCHOBE BbIrOA OT UX NPUMEHEHUS], NYHKT 23.
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ApanTtauus

AganTtauuven aBnseTcsa akT nepeaenky paHee CyllecTBOBaBLUEro npounsseaeHus (byab 1o
OXPaHAEMOro unu siBnsoLLerocs obLecTBeHHbIM AOCTOSTHMEM) N TPaaULMOHHOMO
BbIPaXXeHWNS KyNbTypbl C LENbto, OTIIMYHOM OT TOW, KOTOPOW OHO CIYXWUIO NepBOHavarnsHo,
BEAYLLUIA K NOSIBNEHNIO HOBOIO NPOU3BEAEHMS, TAe COeQNHEHbI 3IEMEHTbI paHee
CyLL,EeCTBOBABLLErO NPON3BEAEHUSA U HOBbIE 3M1EMEHTbI, MPMBHECEHHbIE B pe3ynbTaTe
nepenenkn®. Ctatba 12 BepHCKoUl KOH8eHUUU 06 oXpaHe fumepamypHbIX U XyOOXeCmeeHHbIX
npouseedeHud (1971 r.) npegycmaTpmBaeT, YTO aBTOPbI NUTEPATYPHbLIX U XyO0XKECTBEHHbIX
Npou3BeAeHMI NOMb3YTCA UCKMIOYUTENBHLIM MPaBOM pa3speluaTb aganTaumm, apaHxMpoBKA U
Apyre nepeaernky cBoux npouseegeHnii. CornacHo ropuanyeckomy crosapro bnaka®,
BMNagernbLibl aBTOPCKOro npaesa obnagaroT UCKIHYMTENBHBIM NPABOM OCYLLIECTBNSATL HA OCHOBE
OXpaHAeMOro NpPov3BeAeHNsi NOArOTOBKY NMPOU3BOAHBLIX NPOM3BEOEHUI NN Nepeaenok.

Opo6GpeHue n yyactue

O6wenpnHATOro onpeaeneHns 3Toro TepMuHa He cyllecTsyeT. B ogHOM 13 KOHTEKCTOB ObINo
BbICKa3aHO NpeanoXxeHme, 4To, HECMOTpPS Ha UCNOSb30BaHue B ctaTbe 8(j) KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) BbIpaxeHUsa «C ogobpeHns n Npu yyactum», B
PasfiMYHbIX peLleHnsIX, KacarLmnxcsa ctaTbu 8(j), 9TOT TEPMUH UCTOSKOBLIBAETCHA B 3HAYEHUN
«npeasaputenbHoe 060CHOBaHHOE cornacuex”.

CooTBeTCTBYHOLWME TPAAULNOHHbIE 3HAHUSA

B nyHkTe 2 (a) ctatbun 1 gokymeHTa «Bknag cTpaH-eaMHOMBbILLNIEHHML B LIENN N NPUHLAMbI
OXpaHbl FEHETUYECKNX PECYPCOB U NPeABapUTENbHbIN NPOEKT CTaTeln No OXpaHe reHeTUYECKNX
pecypco» (WIPO/GRTKF/IC/19/11) npuBoantca cneaytowiee onpegeneHne
«COOTBETCTBYHLUMX TPAOULMOHHBIX 3HAHUY» . «3HAHWUS!, KOTOPbIE HOCAT AUHAMUYHBINA U
pa3BMBAaOLLMIACA XapaKTep, BO3HMKAIOT B TPAANLNOHHOM KOHTEKCTE, KOMNMNEKTUBHO
COXpaHATCA N NepeaatnTcs 13 NOKONEHNs B MOKONIEHNE, B TOM YMCE, HO HE UCKMIOYUTENBHO,
HOY-Xay, HaBblkM, UHHOBaLMK, NPaKTUKa WU NO3HaAHWUSA, PacnpOCTPaHSAOLWMNECS HA reHeTUYeckue
pecypcbi».

BeHedmumapbl oxpaHbl

O6LLEenpUHATOro onpeaeneHns 3Toro TepMMHa He CyLecTByeT. TeM He MeHee MHorue
3anHTEepecoBaHHbIE CTOPOHbI OTMEYanu, YTo NPOUCXOXAEHNE Y BNaaeHne TpaanLMoHHbIMU
3HAHMAMW U TPAAULMOHHBIMW BbIPaXXEHUSIMU KyrbTypbl, Kak NpaBunio, CYMTaeTCs
KONNEKTMBHbLIM, MO3TOMY ftoOble NpaBa U MHTEPECHI NPUMEHUTENBHO K 3TOMY MPOAYKTY
AOMKHbI NpUHaanexaTb obWwuHaMm, a He oTaenbHbIM nuuam. OOHaKo B HEKOTOPbLIX Cry4Yasx
OTAernbHble NuLa, TakMe Kak TpaguUMOHHbIE LENUTENMU, MOTYT CYMTaTbCA HOCUTENSIMM
TPAAVLIMOHHBIX 3HAHUI UMK TPAAVLIMOHHBIX BbIPAXEHWIT KynbTypbl 1 6eHeduLapamu oxpaHs®.

HekoTopble HaunoHanbHbIE U perroHanbHble 3aKoHbl 06 OXpaHe TPaAULMOHHbLIX 3HaHWUIA U
TPaAVLUMOHHBIX BbIPAXXEHWUI KynbTypbl HAAENA0T NpaBamMn HENOCPEACTBEHHO
COOTBETCTBYHIOLLME HAPOAHOCTU U 0OLWMHBLI. Bo MHOrMMX criydasix npaeamu HagensieTcst
NpaBUTENbCTBEHHbI OpraH, NpM4yemM YacTo npeagycMaTpuBaeTCsl, YTO NOCTYNNeHNs oT

3 My6nukauus BOUC «Pykosoacteo BOUC no poroBopam B 0611acTy aBTOPCKOro Npaea M CMEeXHbIX Npas u

["moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMeXHbIM npaBam», BOUC, cTp. 264.

B naHHOM gokymeHTe ucnonbayeTcs 8-e usganune noa ped. bpanana A. MNapHepa.

PekomeHpaumm, BeIHECEHHbBIE y4aCTHMKaM NeperoBopoB — NpeAcTaBmTensm ctpaH Adpuki Ha BTopom
noAroTOBUTENbHOM COBELLI@HUMN KOPEHHbIX HAPOOO0B M MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabpsa 2010 r.

Ot4yeT cemHaguaTon ceccun Komuteta (WIPO/GRTKF/IC/17/12).
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npeaocTaBneHnst NpaB Ha UCNOSb30BaHNE TPaAULIMOHHBIX 3HAHUIA UMW BbIPaXXEHWIN KyNbTypbl
NPUMEHSIIOTCA ANA peanv3aummn nporpamMm B obnactsax obpas3oBaHusi, yCTONYMBOrO pasBUTUs,
HaLMOHanNbHOro Hacneams, counanbHoro obecneyeHunst Unu KynbTypbl.

B xoge obecyxaeHuni aToro Bonpoca 6bif10 0OTMEYEHO, YTO AaHHbIM TEPMUH MOXET BKIOYaTb
KOPEHHble Hapoabl, KOPEHHbIE OBLLUUHBI, MECTHbIE OOLUVHbLI, TPAAULMOHHbLIE OOLLUUHBI,
KyNbTypHbl€ OOLLMHbI, HAUMW, OTAENbHbIX NWL, rPynnbl, CEMbU U MEHBLUWHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHseHyuu o buorioeudeckom pasHoobpasuu (1992 r.) TepMmuH «Brnonornyeckoe
pasHoobpasney, YacTo CoKpallaeMblil Kak «BGrMopasHoobpasney, onpeaenseTcs kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX MCTOYHUKOB, BKIKOYas, Cpean npo4ero,
Ha3eMHble MOPCKME U MHblE BOOHbIE 9KOCUCTEMbI U SKONTOrMYECKME KOMMIEKCHI, YacTbio
KOTOPbIX OHM ABMAIOTCS; 3TO MOHATUE BKIOYaeT B cebsa pasHoobpasne B pamkax Buaa, Mexay
BMOAMU 1 pa3HOOBpasme 3KOCUCTEMY.

Buonorunyeckuin matepuan

OTO0T TepMuH onpeaensieTcs B Jupekmuse Esponelicko2o coro3a o rnpasosoll oxpaHe
buomexHoo2u4ecKux usobpemeHuli Kak «maTepuarn, CoaepXalmnin reHeTU4YEeCKyHo
NMHOPMALMIO 1 CNOCOBHbLIN HA CaMONPOM3BOACTBO UM BOCNPON3BOACTBO B Bronornyeckom
cucteme»’. B cooTBeTcTBUM C Kodekcom @edeparbHbix npasus CLUA 3To TEpMUH BKMOYaeT
«matepwuarn, crocobHbIN K NPSMON UMK HenpsIMoii ayTopennukauumn»®. B KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) MCNONb3YOTCA TEPMUHbI “OMONOrMYecKkne pecypcbly,
«FEHEeTUYECKUIN MaTepuan» n «reHeTUYEeCKNe Pecypchbly.

Buonorunyeckue pecypchol

Kak onpegensietca B ctatbe 2 KoHg8eHUuu 0 buonozudeckom pasdHoobpasuu (1992 r.), aToT
TEPMUH «BKIOYAET reHeTUYECKNE PECYPCbI, OPraHn3Mbl UK UX YacTK, NONyNsauMM Unu nodble
apyrune 6noTnyeckne KOMNOHEHTbI AKOCUCTEM, UMELLME PAKTUYECKYIO N NOTEHUNANbHYO
NOMNe3HOCTb UMW LLIEeHHOCTb ANs Yyernoseyectsa». [103TOMy reHeTUYeckue pecypcbl COCTaBNSAOT
OfHYy KaTeroputo 6MoNoOrMYecknx pecypcos.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuwecmea o pexume docmyra K 2eHemu4ecKkum
pecypcam (1996 r.) 3TOT TEPMUH ONPeAENSeTCs Kak K MHOUBUAYYMbI, OPraHU3Mbl U UX YaCTw,
nonynsumMm unm nodble GUoTUYECKNE KOMMOHEHTDI, UMEIOLLME LEHHOCTb UMW peanbHyo unu
NoTeHUManbHyo None3HOCTb, KOTopble coaepXaT reHeTU4eckme pecypchbl UNn nx NoboYHbIe
NPOAYKTbI».

BuotexHonornyeckme nsobpeteHus

OTOT TepMUH onpeaensieTca B AUpeKkTuBe Egporielicko2o coro3a o npagoeoll oxpaHe
buomexHonoau4eckux uzobpemeHul Kak «M306peTeHnsl, KOTOpbIE KacaloTCA NPOoAyKTa,
COCTOSLLEro M3 UNn cogepxallero 61Monormyeckuin matepmarn unm NpoLecc, C NOMOLLbHO
KOTOPOro GMONOrMYeckuil MaTepuan NPoOU3BOANTCS, NepepabaTbiBAETCS UMK UCMONb3YeTCs» .
BruoTtexHonornyeckme n3obpeteHna OenaTca Ha TP KaTeropmm: NPoOLLECChl CO3aaHUS U

CraTba 2.1(a) QupekTnebl 98/44/EC EBponenckoro napnameHTa n Coseta EBponbl oT 6 nionsa 1998 r. o
NnpaBoOBON OXpaHe BUOTEXHONMOrMYECKMX N30bpeTeHuni

Pasgen 1.801 rnaBbl 37 Kogekca PepepanbHbix npasun (CFR) n PykoBoacTBO No npoueaype NaTeHTHOM
akcnepTtusbl BMT3 CLWA (MPEP): 2403.01.

Cratbs 3.1 OQupekTtnebl 98/44/EC EBponeiickoro napnameHTa u Coeta EBponbl o1 6 utonsa 1998 r. o
NpaBOBOM OXpaHe BUOTEXHOMOIMYECKUX N306peTeHui
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MOUMKALIAN KMBBIX OPraH13MOB 1 BMOMOrMYEeckoro MaTepuana, peaynbTaThbl Takux
MPOLIECCOB U NCMONb30BaHMe Taknx peaynbtatos™.

BuoTtexHonorusa

B ctratbe 2 KoHeeHyuu o 6uonoaudeckom pa3Hoobpasuu (1992 r.) aTOT TepMUH onpeaensaeTcs
Kak «nobon BMA TEXHOMOMW, CBA3AHHBIN C UCMONb30BaHNMEM BUONMOMMYECKMUX CUCTEM, KUBbIX
OpPraHn3moB UNN UX NPOU3BOAHbLIX ANSA U3rOTOBMNEHUS UM N3MEHEHUS NPOAYKTOB UM
NPOLLECCOB C LieNblo X KOHKPETHOro ucnonb3oBanus». B Hazolckom npomokorne
peaynuposaHusi 0ocmyrna K 2eHemu4eCKuUM pecypcam U COBMECMHO20 UCI01b308aHUsI Ha
cripagednueoll U pasHol OCHoge 8b1200 OM UX rnpumMeHeHus1 K KoHeeHUuu o buonoau4yeckom
pasHoobpa3suu (2010 r.) ucnonb3yeTcqa Takoe Xe onpeaeneHune, Kak B cTatbe 2.

B cooTtBeTCcTBUMM C 3asiBneHneM NpoaoBONbLCTBEHHOM N CENbCKOXO3ANCTBEHHOW OpraHM3aumnm
(PAO) no 6uotexHonormm ot 2000 r.: «[Mpn nogobOHOM LLIMPOKON MHTepNpeTaunn, onpegeneHme
OMOTEXHONOIMN OXBATUT MHOIME METOAbI N TEXHOMOIMK, KOTOPble 0ObIYHO NCMOSb3YOTCA B
CENbCKOM XO35CTBE M MPOM3BOACTBE NPOAOBONLCTBUA. [1pn HTEepnpeTaumnmn B y3KOM CMbICIE,
KOTOpas paccMaTpuBaeT ToNbko HoBble MeToabl [HK, monekynapHyto 6uonoruto n
penpoayKTUBHbIE TEXHONOMMK, onpeaeneHne GoTeEXHONOrMN OXBaTbIBaET PAA PasfUyHbIX
TEXHOMOMW, TakMX, Kak reHHasi MHXXeHepust 1 nepefada reHos, paclumdpposka OHK n

KIOHWPOBAaHWE PacTeHUIN U XUBOTHbIX» 1.

TepmunH «coBpemMeHHast GUOTEXHONOMNS» Takke onpeaenseTca B ctatbe 3 KapmaxeHckoz2o
rnpomokona o buobe3onacHocmu Kk KoHeeHyuu o buornoaudeckom pa3Hoobpa3uu, KOTopbin 6bin
npuHAT B 2000 r., KaK «MPUMEHEHNE: a) METOLOB iNn Vitro ¢ UCNONb30BaHNEM HYKIENHOBLIX
KUCIOT, BKIOYasd peKOMOUHAHTHYHO Ae30KcnpnboHyknenHosyto kucnoty (OHK) n npsamyto
NHBEKLMIO HYKIENHOBBIX KMCNOT B KMETKM UK OpraHensbl, unu b) MeToaoB, OCHOBaHHbIX Ha
CNUSHWMN KNETOK OPraHM3MOB C pa3HbiM TaKCOHOMWYECKUM CTaTyCOM, KOTOPbI NO3BOMNseT
NpeoaoneTb eCTECTBEHHbIE (PUNONOrMYECKNE PENPOAYKTUBHbBIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAITCA MeTOAaMU, TPAANUMOHHBIMU AN BbIBEAEHUS U CENEKLNNY.

OpraHmsaumsi 3KOHOMU4YECKOro coTpyaHndectsa u passutusa (O9CP) ncnonb3yet HaMepeHHo
LUMPOKOE ONnpeaerneHne, oxeaTbiBaloLee BCIO COBPEMEHHYO BUOTEXHOMNOINIO, @ TaKkKe MHOrme
TPaAULMOHHbIE UMK NOrpaHnYHble BUAbl AesTenbHocTU. K BrnotexHonormm oTHoCcUTCS
«MPUMEHEHUNE HayKM U TEXHMKM K XMBbIM OpraHMamam, a Takke K UX 4yacTsiM, NpoaykTam u
MOZENSIM, C LLeNIbl0 U3MEHEHWSI XKUBbIX UM HEXMBLIX MaTepunanoB Ans co3gaHus 3HaHWUI,
TOBapOB M YCryr» B COMETAHWUM C NEPEYHEM BMOTEXHONOMMYECKMX METOAOB, BKIHOHAOLLMX,
cpeau NpoYero, TEPMUHbI «KFTEHHAsA NUHXEHEPUs», «epMeHTaLms C NCMoNb30BaHNEM
BuopeakTopay, «reHHas Tepanusy, «bruonHdopmaTKa» 1 «HaHoBUoTexHonorus» 2.

BOHHCKMe pykoBoAsilMe NPUHLUNBLI N0 o6ecneyeHunto 4OCTyNa K reHeTUYeCKUM
pecypcam U COBMECTHOro UCMOJIb30BaHUsl Ha CNpaBeAsIMBOM U paBHON OCHOBE BbIrog
OT UX NPUMEHeHuUsA

BoHHcKue pykogodsiuue npuHyunsi o obecriedeHuro docmyna K 2eHemu4ecKum pecypcam u
CO8MECMHO20 UCIMOb308aHUS Ha cripasednueoli U pagHol OCHOBe 8bI200 OM UX NMPUMEHEeHUs
61N npuHATLl B 2002 r. KoHdepeHumen CtopoH KoHeeHyuu o0 6uonoau4eckom pa3Hoobpasuu
OIS pyKOBOACTBA B peanv3aumm COOTBETCTBYOLLMX nonoxeHun ctaten 8(j), 10(c), 15, 16 n 19
KoHBeHLMK, KacaloLwmxcs OCTyNa K reHeTUYECKMM pecypcam 1 COBMECTHOMO UCMONb30BaHUSA

10 Cm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKkT 16.

1 3asenerne PAO o GuoTexHonornm, 4OCTyNHoe Ha: http://www.fao.org/biotech/stat.asp.

12 CmM. onpepeneHne 1 NosHbIN NepeYveHb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.
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BbIrod. PyKoBOASLLIME MPUHLMMLI HOCAT A0BPOBOILHLINA XapakTep 1 aapecoBaHbl LIMPOKOMY
Kpyry 3auMHTepecoBaHHbIx CTOpoH'®. OHM 0xBaTbIBAIOT NPOLIEAYPHLIE U PperfaMeHTUpyioLLImMe
acnekTbl, B YaCTHOCTY, NpeABapuTenbHoe 06OCHOBAHHOE COornacue, U onpeaensioT AeHEeXHbIe
1 HepeHexHble (opMbl Bbiroa™.

MexaHn3m nocpegHu4yecTBa

B cooTteeTcTBMM € ncnonb3yemeiM Nporpammon OOH no okpyxatowen cpege (KOHEM)
rmoccapvem, MexaHu3m NocpegHUYecTBa — 3TO MEXaHU3M, KOTOPbIA MCNOMb3yeTcs AN
CcoOEencTBMA 1 ynpoLeHns obmeHa MHdopmMaLmen nnm NpoBeAEHUS onepauuin cpeam
MHOrouncneHHbIx CTopoH™. MexaHnam nocpegHmyecTsa KoHBeHLMM 0 B1ONOrMyYeckom
pa3Hoobpasun (1992 r.) 6bin co3gaH B COOTBETCTBUM C NYHKTOM 3 ctatbn 18 KoHBeHumn. Ero
Lienb 3aKni4yaeTcs B CyLLECTBEHHOM COAENCTBUM peanu3aunn KoHBEHUUM NyTeM MOOLLPEHNS U
obneryeHns Hay4YHO-TEXHUYECKOrO COTpyaHnYecTBa cpean CTOPOH, ApYrux NpaBUTENbLCTB U
3aMHTEpecoBaHHbIX CyObeKToB™.

KOAM(bMuMpOBaHHbIe TPaAUUNOHHbIE€ 3HAaHUA

«KoandnumpoBaHHbIe TPaAULIMOHHBIE 3HAHUA» OTHOCATCS K «TPAANLIMOHHBLIM 3HaHUAM,
KOTOpbI€ BOMIOLLEHbI B CUCTEMATUYECKON 1 CTPYKTYPUPOBAHHOM (hopme, NO3BOMSIOLLei
yropag0unBaTh, OPraHn3oBbIBaTh, KNAcCMGULIMPOBATh 3HAHWA 1 pacnpeaensaTh Ux no
KaTeropusaM Tem Unu MHbIM cnocobom» .

B vactHocTK, B 0BnacTtu TpagmumMoHHOM MeanumHbl 'pynna cneunannuctoB No HETPaaULMOHHOWN
mMeguumnHe BecemupHom opraHnsaumm 3gpaBooxpaHeHus (BO3) npoBoauT pasrpaHuyeHme
mexay (a) koouguyuposaHHbIMU CACTEMAMWN TPAAULMOHHON MeOULUHBI, KOTOpble Obinu
NMMCbMEHHO PaCKPbITbl B APEBHMX CBALLEHHbLIX TEKCTAxX M MOIHOCTbIO OTHOCATCS K cdhepe
0o0LLEeCcCTBEHHOro AOCTOSAHUS, KaK, HanNnpumep, arpeena, nonyvmeLlas packpbiTe B APEBHUX
CaHCKPUTCKNX TekcTax™® unm TpaauUNoHHasga kuTarickast meguumHa (TKM), nonyumBlias
pacKpbITUe B APEBHEKUTANCKUX MEOULIMHCKUX TekcTax™; u (b) HekodOuguyuposaHHbIMU
TpaaMUNOHHBIMN MEAULMHCKUMN 3HAHUSMW, HE 3adOUKCUPOBAHHBIMU MUCbMEHHO N BO MHOTMMNX
Ccnyyasax He noryyaroLmMMn packpbITUS CO CTOPOHLI HOCUTENEeN, nepeaaBasiCb U3 NOKONEHUS B
NoKONeHue B yCTHOW Tpaguuun. Tak, Hanpumep, B KOxHOM A3nn KognUMPOBaHHbIE CUCTEMBI
3HAHWI BKNIOYAKOT MEAULMHCKYHO CUCTEMY alopBebl, KOOMMULNPOBaHHYIO B 54 aBTOPUTETHbLIX
KHUrax aropeefbl, CACTEMY CUOAX0B, KOANULMPOBaAHHYO B 29 aBTOPUTETHbLIX KHUrax, 1
TpaguumMIo YHaHn Tnb6, kognduunpoBaHHyo B 13 aBTOPUTETHbIX kHUrax2°.

13
14
15

Cwm. BoHHCKue pykoBoasLMe NpuHUMNLI, ctatbn 1, 7(a) n 17-21.

Cm. BoHHCKkue pykoBoAsLUMe NpUHUMNLI, cTaTbn 24-50 n npunoxexue 1.

UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://www.unep.org/delc/portals/119/Glossary_terms%20_for_Negotiators_ MEAs.pdf.

[ononHuTtenbHasa nHdopMaumsa gocTtynHa Ha: http://www.cbd.int/chm/.

CnMCOoK 1 KpaTKoe TEXHUYECKOE MOSICHEHME Pa3fnNYHbIX (OPM, B KOTOPbIX MOXHO HaNTW TpagULUOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 16 MpunoxeHus.

AtopBefa npeacrtasnsieT cobor kogunuMpoBaHHYO cUCTEMY TPaAULMOHHON MeANLMHDI, NOMNY4YUBLLYHO
NMCbMEHHOE PacKpbiTUE B BEANYECKNIA NEPUOA, BO BPEMSA COCTaBIEHMS apusiMu TEKCTOB YeTbipex Ben
(1500-1800 rr. fo H.3.). HanBonbluee 4ncno ynoMmvHaHui o Helt BcTpeyaeTcs B Puesede n Amxapsasede.
Cunctema TpaguLMOHHOW KNTaCKOW MeauumMHbl Gbina nsHavanbHO KoanunumpoBaHa n MMCbMEHHO packpbiTa
B Tpakmame XKenmoeo umnepamopa — nepBoM pyHaaMeHTanbHOM, KNacCu4eckoM Tpyae, B KOTOPOM
3aknagpiBatoTcs ocHoBbl TKM. PaboTa no cocTaBneHuto TEKCTOB TpakTaTa NpoAosikanacb HECKOMbKO
ctonetnin, ¢ 3 No 1 BB. A0 H.3.

KHurv Takmx Tpaguumii, Kak alopega, cucteMa cuaaxoB U yHaHU TGO, yMOMUHAKTCS B KaYecTBe
aBTOPUTETHLIX UCTOYHMKOB B lNepsom pasgene 3akoHa MHaun 1940 r. 0 nekapCTBEHHbLIX 1 KOCMETUYECKUX
cpeactBax Ne 23 (B pea. 3akoHa 0 NNeKapCTBEHHbIX M KOCcMeTn4Yecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLECTBYIOLLMX OHNanHOBbIX 6a3 AaHHbIX, coAepKallmx MHopMaLmio No JOKYMEHTauum B
obnacTtu TpaanMumMoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. Cm. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenue TPUMNC n papmaueBTudeckne npenapatbl: OTyeT cemmnHapa ACEAH no Bonpocam
Cornawerunsa TPUNMC n ero BNmaHMA Ha dhapMaLeBTUYECKYHO NPoayKLuuio, CTp. 45.

16
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lMpoBoanTcsA eLle 0gHO pasrpaHuYeHne, a UMeHHO Mexay (i) TPagULMOHHBIMU 3HAHUSIMMU,
KOTOpble KOOMMULMPOBaHbI, T.€. UMEIT BOMNJOLLIEHME B MMCbMEHHOM hopMe, U KOTopble
OTHOCATCA K cdhepe 0bLLEeCTBEHHOro OCTOAHMS, U (i) TPaAULMOHHBIMW 3HAHUAMU, KOTOPbIE HE
KOANMULIMPOBAHbI 1 SBASIOTCSA YaCTbio YCTHON TPAAULIMK KOPEHHbIX 06LmH?Y. B foKymeHTe
«CnnCcoK 1 KpaTkoe TeEXHMYECKOEe NOSICHEHUE Pa3NMYHbIX POPM, B KOTOPbLIX MOXHO HalTK
TpaauumnoHHble 3HaHns» (WIPO/GRTKF/IC/17/INF/9) npuBogutca ONOMHUTENBHOE
o6cyxaeHne kogmULMPOBaHHbLIX TPAANLMNOHHBLIX 3HAHUA 1 HEKOANMDULMPOBAHHbIX
TPaOULMOHHBLIX 3HAHWIA.

KoHcynbTauum

CornacHo topuanyeckomMy crioBapto bnaka, KoHCyrnbTaumnen SBnseTcs akT obpalleHus K
KakoMy-nn1bo nuLy 3a COBETOM UMK C LieNbio y3HaTb MHEHWE 3TOro nuua.

B 0QHOM 13 MCTOYHMKOB yKa3bIBAETCS, YTO KOHCYNbTaLMs 03Ha4YaeT npoLecc obmeHa
MHEHUAMW 1 HopMaUmMen. ITOT NPOLECC He SIBMNSIETCS OAHOCTOPOHHMM, a NpeanonaraeT
COBMECTHOE MCMOSIb30BaHNe 3HaHWU U MHeHUIN. «KoHcynbTaumsy» o3HavaeT COTPYAHUYECTRO,
O3HaKOMJIEHME C MHEHMEM APYroi CTOPOHbI U AEATENbHOCTL B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHBLIM OGLLIMHAM NpoLecchl
KOHCyNbTaLMK 1 NOMyYeHNs Cornacusi HOCAT B3aUMOCBSI3aHHbIV xapaktep. Mocpeactsom
KOHCyNbTaLMi Nonb3oBaTeny — TpeTbM NnLa MOryT NPUATK K MOHUMAaHUIO TOro, YTo TpebyeTcs
Ansi NONy4YeHns Corracusi u OT KOro OHO AOMKHO UCXOAUTb, a Nvua, NpeaocTaBnsowmne
cornacvie, MOryT MyuLUE YACHUTb, Ha YTO UMEHHO OHW NPEAOCTaBNAT CBOe cornacue®.

KoneeHruyusi Ne 169 MexdyHapoOHou opeaHusayuu mpyda (MOT) o kopeHHbIXx Hapodax u
Hapodax, eedyuux rnrnemeHHol obpas xu3Hu (1989 r.), rmacuT, 4To KOHCYMbTaunn NPOBOASATCA
«aobpocoBecTHO U B hopme, COOTBETCTBYHOLLEN OOCTOSATENLCTBAM, C LIENbO LOCTMKEHUS
OOrOBOPEHHOCTM UMK COrnacusi B OTHOLLEHUM NpegnaraeMbix Mep» (MyHKT 2 ctaTbu 6).

KoHBeHUus o 6GuonoruyeckomM pasHooGpasum

KoHeeHuyusi o buonoauydeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHLNSA, NPUHATas B
nioHe 1992 r. B xoae KoHdepeHumnn OOH no okpyxatoLen cpege n passuTunio, COCTOABLLENCS
B Puo-ge->KaHeripo, Bpasunuda. B cootBeTcTBUM co cTaTben 1 uenamm KoHBeHUuKN SBnsaoTcs
«COXpaHeHue buonormyeckoro pasHoobpasusi, yCTON4MBOE NCMNONb30BaHME €ro KOMMNOHEHTOB U
COBMECTHOE Mofy4yeHne Ha crpaBeasimBon U paBHOM OCHOBE BbIrOA, CBA3AHHbIX C
MCMNONb30BaHMEM reHETUYECKNX PECYPCOB, B TOM YUCIE NyTEM NpeaocTaBneHns Heobxoanmoro
A0CTyna K reHeTU4eCkum pecypcam n nyTeM Hagnexawen nepegadm COOTBETCTBYOLLMX
TEXHOMOIMIN C Y4€TOM BCEX NPaB Ha Takne pecypcbl N TEXHOMOIMK, a TaKkKe NyTeM OOSIKHOMO
durHaHcmpoBaHua». OHa BcTynuna B cuny 29 gekabpsa 1993 r.

CTpaHa npoucxoxaneHusa reHeTu4eCKmnx pecypcoB

B cooTeeTcTBMM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOUCXOXOEHMSA FEHETUYECKUX PECYpPCOBY» O3HaYaeT «CTpaHy, koTopas obnagaet aTumm
reHeTM4YecKMMn pecypcamm B yCrioBusx in-situ». [pyrne onpegenenns BknoYvaroT
reHeTn4yeckMe pecypcbl B yCrioBusax ex-situ. Hanpumep, ctpaHa nponcxoxaneHus
onpegensdetcs B ctatbe 1 peweHusi Ne 391 AHOckoeo coobuiecmea o pexxume docmyna K
eeHemu4yeckum pecypcam (1996 r.) kak «CTpaHa, kKoTopas obnagaeT reHeTUYECKUMN

21 BbictynneHue generaumm Kanagbl. Cm. Otyet BTOpOn ceccumn (WIPO/GRTKF/IC/2/16), nyHkT 131.

Teppu Axke’ [Nymu u npasuna — pykogodcmeo KuHeMamozpaghucma no 83aumodelicmsuro ¢ KOPeHHbIMU
Hapodamu, ux Kynbmypou u KoHyenuusmu, cTp. 51.
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pecypcamMmu B yCroBMsX iN-situ, BKNOYasa Te, KOTOpble, HAXOASICb B YCIOBUSX in-situ, B
HacTosiLLee BpeMs HAaXo4ATCsl B YCINOBUAX €X-Situ».

CTpaHa, npeocTaBnsoLas reHeTM4YeCKue pecypchbl

B cooTtBeTcTBUM CO cTaThen 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) «cTpaHa,
npegocTaBnAawLas reHeTM4eckne pecypcbl» o3HayaeT «CTpaHy, NPefoCTaBSoLLYI0
reHeTU4ecKmne pecypcbl, CObpaHHbIE N3 UCTOYHMKOB iN-Situ, BKNOYast NONynaUnmn Kak AUKKX, Tak
N O4OMaLLHEHHbIX BMAOB, NGO NONyYeHHbIE N3 UCTOYHUKOB €X-Situ, HE3aBMCUMO OT TOrO,
NPOUCXOAAT OHU U3 3TON CTPaHbl NN HETY.

KynbTypHas o6LuHa

«CoumanbHas obLumHa» onpeaensieTcs Kak Kpenko CrroYeHHas coupanbHas eamHuLa, YneHbl
KOTOPOIi MCMIBITLIBAIOT CUMbHOE YyBCTBO €AMHCTBA M CONMAAPHOCTU U KOTOpas OTNMYaeTcs oT
APYrvX OBLLMH HAanMuMeM coBCTBEHHOM KynbTypbl UMK KynbTypHOro obpasua nmbo BapuaHTom
POOOBON KyNbTypbI®>.

KynbTypHoOe pa3Hoobpa3sue

B cooTtBeTcTBUM ¢ KOHBEHYuel 06 oxpaHe u noowpeHuu pasHoobpasusi popm KyrnbmypHO20
camosbipaxeHus (2005 r.) OpraHusaumm O6beanHeHHbIX Haumin no Bonpocam obpasoBaHus,
Haykun n kynbTypbl (KOHECKO), kynbTypHOe pa3Hoobpa3sue o3HavaeT MHoroobpasune opm, ¢
MOMOLLbIO KOTOPBIX KyNbTypbl rpynn 1 o6LwecTB HAXOAAT CBOE BblpaxeHne. IOTu hopMbl
caMOBbIpaXxeHUsl NepeaaroTCst BHYTPM rpynn 1 OBLIECTB U MexXay HUMn>,

BbipaxeHus KynbTypbl

B KoHeeHuuu 06 oxpaHe u nnoowpeHuu pa3Hoobpa3sus ¢hopM KyrbmypHO20 caMo8bipaxeHUusi
(2005 r.) OpraHusaumm O6beanHeHHbIx Hauun no Bonpocam o6pasoBaHus, HayKu U KynbTypbl
(FOHECKO) BblpaxeHus KynbTypbl ONPeAensitoTCa Kak «Takme hopMbl CAMOBbIPaXXEHWS,
KOTOpble NpeacTaBnsAT cobon pe3ynbTaT TBOPYECTBA OTAENbHbIX NWL, rPynn unn obLecTs un

KOTOPbIE UMEIOT KyNbTYpPHOE coaepxaHme» ™.

KynbTypHOe Hacnegue

Ons uenen KoHeeHyuu 06 oxpaHe 8CeMupHO20 KyrbmypHo20 U npupodHo2o Hacriedusi
(1972 r.) Oprannsaummn O6begmMHeHHbIX Haumin no Bonpocam o6pa3oBaHuns, Hayku U KynbTypbl
(FOHECKO) kynbTypHbIM Hacnegnem cYMTatoTcs cneayolme o6bEeKTbI, NEPeYnCeHHbIE B
craTbe 1:
(a) nmamsmHuku: npouseedeHuUs apxumeKkmypbl, MOHYMEHMarsbHOU CKyfibrnmypbi U
Xxusorucu, 3r1eMeHmbl Unu CmpyKmyphbl apxeosio2audecko2o xapakmepa, Haodrnucu,
rnewiepsbl U epynrbl 371eMEeHMOo8, Komopble UMerom 8bI0arouLyrocsl yHUsepcasbHyHo
UEHHOCMb C MOYKU 3peHUsi Uucmopuu, uckyccmea unu Hayku;
(b) aHcambrnu: epynnbl U30UPO8aHHbIX UNU 06 bEOUHEHHbIX CMPOEHUL, apxumeKkmypa,
e0UHCMEBO Unu ces3b C relidaxeM KOmMopbix rnpedcmassisiiom ebidarouyrocs
yHU8epcarbHyto UeHHOCMb C MOYKU 3peHUsi Ucmopuu, UcKyccmea uniu HayKu;,
(c) docmonpumedamerbHble Mecma: rpou3eedeHus YeriogeKka Unnu CO8MEeCMHbIe
meopeHuUsi Yyeriogeka U npupoobl, a makxe 30Hbl, 8KITHOYasi apxeosioaudyeckue

2 MpoekT rmoccapwsi, NPEAOXKEHHbIN Ha COBeLLaHWK rpynmnbl 3KkcnepToB M3 HuaepnaHgos, co3asaHHOM Glopo

HaumoHnanbHon komucenn HugepnaHgos no sBonpocam KOHECKO, TER/CH/2002/WD/4, 2002.
MyHkT 1 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHnmn pa3Hoobpasms hopm KynbTypHOro
camoBblpaxeHusi, 2005 r.

MyHkT 3 cTatbn 4 KoHeeHuun KOHECKO 06 oxpaHe 1 noowpeHumn pasHoobpasms hopm KynbTypHOro
camoBblpaxeHus, 2005 r.

24
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Oocmonpumeqameanble Mecma, npeOcmaenﬂfOLuue 6bIOaiOLL(yI'OCFI yHuUsepcarsibHyr
UeHHOCMb C MOYKU 3peHuUs ucmopuu, acmemuku, am+doJsiocuu usiu aHmpororsiocuu.

KynbTypHas caMoGbITHOCTb

«KynbTypHas camobbITHOCTb» yKa3blBaeT Ha HanM4Me COOTBETCTBUA MeXAy OBLLMHON —
HauNOHanNbHON, 3THUYECKOW, A3bIKOBOW U T.A. — U €€ KyNbTYpPHOW XU3HbIO, a Takke Ha NpaBo
KaXaoM 0BLLMHBI Ha COBCTBEHHYI0 KynbTypy2°. KoHgeHyusi Ne 169 MexdyHapodHol
opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, 8edyLux rniemMeHHoU obpas
XKU3HU 8 He3asucuMbix cmpaHax (1989 r.), rmacuT, YTo NpaBUTENbCTBA AOMKHbI OKa3blBaTb
coevnicTeMe MONHOMY OCYLLECTBIIEHUIO COLManbHbIX, 3KOHOMUYECKMX N KyNbTYPHbIX NPaB 3TMX
HapOZOB NPU YBAXKEHUN UX COLMANBHOM U KyNbTYPHON CaMOBbITHOCTH, UX OObl4aeB 1 Tpaguumn
N UX MHCTUTYTOB?'.

KynbTypHble LLleHHOCTH

B KoHeeHuuu o mepax, HanpassieHHbIX Ha 3arpeuweHue u npedynpexo0eHue He3akoHHO20
8603a, 8bI803a U rnepedayu rpasa cobcmeeHHoCcMuU Ha KyrbmypHble yeHHocmu (1970 r.)
Opranunzaumm O6begmHeHHbIX Hauui no Bonpocam 06pa3oBaHus, Hayku U KynbTypbl
(KOHECKO) KynbTypHbIMU LLEHHOCTSIMW CHMTAKOTCS LLEHHOCTU PENTMIMO3HOIO NN CBETCKOIO
Xapaktepa, KoTopble pacCcMaTpUBaOTCS KaXablM rocy4apCTBOM Kak NpeacTasnsiowme
3Ha4YeHne Ana apxeonorum, 4OMCTOPUYECKOro nepmoga, UCTopun, nutTepaTypbl, UCKyCCTBa U
HayKM 1 KOTOpblE OTHOCATCS K NEPeYMCnSeMbiM HUXKE KaTeropusam: a) peakme Konnekumm m
06pasubl Gropbl 1 dayHbl, MUHEPanorMm, aHaToM1Mn U NpeameTbl, NPeacTaBnsoLWNe NHTepec
ANS NaneoHTonornn; b) LEeHHOCTU, KacaloLwmecss ICTOPUN, BKITKOYAs UCTOPUIO HAYKN U TEXHUKM,
NCTOPUIO BOMH 1 0OLWECTB, a TaKkkKe CBSA3AHHbIE C XXM3HbIO HaUMOHanbHbIX AeATenen,
MbICITUTENEN, YYEHbIX N aPTUCTOB U C KPYMHbIMU HALMOHANbHbIMWU COBLITUAMY;

C) apxeonornyeckne Haxoaku (Bknovas 0bblYHbIE M TANHbIE) N apXeOonorM4yeckme OTKPbITUS;
d) cocTaBHble YacTu pacyNeHEHHbIX XYAOXECTBEHHbIX Y UICTOPUYECKMUX MaMATHUKOB U
apXxeonornyecknx MecT; €) CTapuHHble npeameTbl 6bonee yem 100-neTHeN JaBHOCTU, Takue Kak
HaanMcK, YekaHHble MOHETbLI 1 nevaty; f) aTHonornyeckne matepuansl; g) XyLOXECTBEHHbIe
LEHHOCTW, Takue Kak: i) NonoTHa, KapTUHbI N PUCYHKM LLENTUKOM pyYHOM paboTbl Ha ntobon
OCHOBE 1 13 NoBbIX MaTepnanos (3a UCKMIOYEHNEM YePTEXEN N MPOMbILLNEHHbIX U3OENUNA,
YKPaLLEHHbIX OT PYKK); ii) OpurMHanbHble NPOM3BEAEHUST CKYNbNTYPHOrO MCKYCCTBA U3 NHOObIX
MaTepuanos; iii) opurMHanbHble rpaBlopbl, 3CTaMnbl U NMTOrpadun; iv) OpuUrMHanbHble
XyOOoXeCTBEHHble NOABOPKN N MOHTaXM M3 NobbIX MaTepmanos; h) pegkue pykonucum u
WHKYHaOYnbl, CTApPUHHbBIE KHUMM, LOKYMEHTbI M U34aHus, NpeacTaBnsatolme ocobbin nHTepec
(McTOPUYECKUA, XYA0XKECTBEHHbIN, HAYYHbIA, NMMTEPATYPHbIA 1 T.4.), OTAESNbHO NN B
KONNeKumMsX; i) NOYTOBblE MApPKX, HANOroBble N aHaNOrMYHble MapKu, OTAENbHO UMK B
KOnnekumsix; j) apxubl, BKoYasa oHO-, OTO- U KnHoapxuesbl; k) mebenb 6onee yem
100-neTHen AaBHOCTU U CTAPUHHbIE MYy3blKalibHble UHCTPYMEHTHI.

XpaHuTtenb

Opuanyeckuin cnoesapb bnaka gaet cneayollee onpeaeneHne XpaHuTens: «uuo unu
yypexaeHue, KOTopoe COCTOUT Ha NorneyYeHnr unm xpaHeHumn (pebeHka, CoGCTBEHHOCTMH,
[OKYMEHTOB UMW ApYrmMX LeHHocTel)». CornacHo TOMY e UCTOYHUKY, «MOMNeYnTenscTBo»
OTHOCUTCS K YXOAy U KOHTPOSO 3a BELLbIO UMY YeNOBEKOM AN MPOBEPKUN, COXPAHEHUS UMK
BesonacHocTu. «XpaHutenb» onpeaensetcs B OKCHOPACKOM CroBape aHrMMNCKOro A3blka Kak
«HEKTO, MMEIOLLIMIA Ha XPaHEHMW BELLb UM YeroBeKa; OnekyH, cTpax». Croeapb «Merriam-

2 Tesaypyc KOHECKO, nveetcs Ha

http://www.vocabularyserver.com/unesco/en/index.php?setLang=en&?tema=2822.
KonBeHuust MOT o KOpeHHbIX Hapogax 1 Hapogax, BeayLux nrnemMeHHon obpas X13Hu B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTbhu 2.
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Webster» coaepXuT Takoe onpeaeneHne: «HeKTo, KTo obeperaeT 1 OCyLLEeCTBNSET OXpaHy unm
XpaHeHuney». TepMUH «XpaHWUTENb» B KOHTEKCTE TPaAMLMOHHBLIX 3HAHWI N BbIPaXKEHWI
KyNbTypbl OTHOCUTCS K TEM 0OLLMHAM, HAPOAHOCTAM, OTAENbHBIM NULAM U APYTMM CyObekTam,
KOTOpble B COOTBETCTBUM C HOPMaMM 0GbIYHOrO NpaBa 1 APYro NPaKTUKOW COXPaHSIIOT,
MCMONb3YIOT U Pa3BUBAOT TPAAULMOHHbBIE 3HAHMS U BblpaXeHUst KynbTypbl. OH BbipaxaeT
MOHSITUE, KOTOPOE OTNMYAETCS OT «MpaBa COOCTBEHHOCTMY («BNadeHNs») Kak TakoBOrO,
MOCKOJbKY «XpaHUTENb» NnepeaaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTUpytoLLee, 4To
TPaAMUMOHHBIE 3HAHWUSI UMK BbIPAXEHUS KyNbTYpbl UCMNOSb3YTCA TakMM 06pa3oMm, YTO 3TO
ncnonb3oBaHMe yA0BNETBOPSET LLEHHOCTAM OOLLUMHBI U HOpMaM 0BbIYHOrO Npaea.

OObIYHbIW KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3HA4YaeT NUCNONb30BaHME TPAAULMOHHBIX 3HAHWI UM BbIPaXKEHWIA
KyNbTypbl B COOTBETCTBUM C TAKOW NOBCEAHEBHOW NPAaKTUKOW OBLLMHBI, Kak, Hanpuvep,
0bblyHasa NpodaXka MECTHbIMU peMeCSIEHHUKaMKM KON BbipaxxeHui donbkriopa B
MaTepuanbHoii dopme?®.

OObIYHOE NpaBo M npoueaypbl

FOpugnuecknin cnoeapb bniaka aaet cnegytollee onpegeneHme obbIYHOroO Npasa: «npaso,
OCHOBbIBatoLLieecst Ha 0bblYasax, KOTOPbIE NPUHSTLI B KAYECTBE 3aKOHHbIX TPeBGoBaHWI UK
o6a3aTenbHbIX NpaBun NOBeAEHUS; NpaKTMKa 1 BePOBaHUS, KOTOPbIE CTOSb XXU3HEHHO
Heo6XoaUMbI U NPUCYLLN HYacTU COLMarnbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCATCS TakK,
Kak ecrnv Obl OHKM ObITM HopMamu npaeay. OOBbLIMHOE NPaBO TaKXKe ONpPenerieHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLUMMbI 1 60ree KOHKPETHbIE HOPMbI UK NpaBuna,
KOTOpblE COXPaHSOTCS U NepeaatoTcsi B yCTHON hopMe M NPUMEHSIIOTCS yYpexaeHnsMn B
pamkax obLLUMHbI B LIeNsiX BHYyTPEHHEN pernameHTaumm unm pykoBoacTBa BCeMu acnektamm
XKN3HU»*°, DOPMBI, B KOTOPbIX BOMIOLLEHLI HOPMbI 0BLIYHOrO NpaBa, OTAMYAKTCA APYr OT
apyra. Hanpumep, 3akoHbl MOryT GbITb KOANMULMPOBAHHBIMUY, MMCbMEHHBIMU WU YCTHBIMUN,
YeTKO BbIPaXXEHHBIMW U UCMOMHAEMbIMU Ha OCHOBE TpaguLMOHHOW npakTuku. Ewe oamH
Ba>)KHbIN 3MEMEHT 3aKn4aeTcsa B TOM, AENCTBUTENBHO NN 3TW 3aKOHbI NPU3HAOTCA
«omumManbHO» HaUMOHaNbHbIMU CUCTEMaMK NpaBa CTPaHbl, B KOTOPOM HaxoauTcs obLmHa,
n/vnu cBsi3aHbl C ATUMKU cuctemamun. Pelarownm paktopom B onpegeneHmmn Toro, UMeroT nn
HekoTopble 0bbl4an cTaTyCc 3aKoHa, ABMSETCS TO, CYMTaeT N nx obLuMHa rPUaNYecKm
o6a3aTenbHbIMW, UM OHX NPOCTO ONUCHLIBAKOT pearnbHY MPaKTUKY.

Hopmbl 06bI4HOrO NpaBa KacarTcst MHOMMX acnekToB Xn3Hn obwmnH. OHK onpenensoT npaea u
00513aHHOCTN YNEHOB OOLMHBI B OTHOLLEHUMN BaXHbIX aCMEKTOB X XXMU3HU, KyIbTypbl U
MUPOBO33PEHNS: HOPMbI OOLIYHOIO NpaBa MOryT KacaTbCs UCNONb30BaHWUA NPUPOAHBIX
pecypcoB 1 AOCTyna K HUM; npaB 1 0653aHHOCTEN B OTHOLLEHMN 3EMENb, BONMPOCOB
HacneaoBaHUS U UMYLLECTBA; NPaKTUKU AYXOBHOM XU3HU; COXpaHEeHUs KyrbTypHOro Hacneaus
N CUCTEM 3HAHWUN, a TakkKe MHOTMX OPYrmx Bonpocos3°. BbickasblBarnocb MHEHUE, YTO HOPMbI
00bI4HOrO NpaBa OCHOBaHbI Ha 00bIYasX KOPEHHbLIX HAPOAOB, KOTOPbIE NMPAKTUKYOTCH
TPaaULMNOHHBbIMK 0BLLMHAMK, a TakKe COMPSKEHHbIMU C HUMW MECTHbLIMU CaHKLMSIMK 3a
HapyLleHne 3Tux HopMm. BonbLIMHCTBO NpaBum, COCTaBMAOLWMNX HOPMbl 06LIYHOMO Npasa,
NMMCbMEHHO He 3ahUKCUPOBAHbI N He ABMSITCH €AUHBIMU AN PasnnYHbIX 3THUYECKUX rpynn.
Paznunuunsa mexay HopMamum 06bIMHOMO NpaBa ATHUYECKUX rPYMNMN MOXHO OGBACHUTL TakuMu
dakTopamm, Kak A3blK, 6rIM30CTb MECT NPOXMBAHUS, MPOUCXOXOEHNE, UCTOPUS, coLmanbHas

2 TunoBble NONOXEHMS AN HaUMOHanbHbIX 3aKoHo4aTeNbLCTB 06 OoXpaHe Bblpa)KeHVIVI d)OJ'IbK.I']Opa oT

He3aKOHHOrO UCMOMb30BaHNA U APYrMX HaHOCALLMX yuepb aencteui, 1982 r., nyHkT 42 yactm lIl.

MpaBa Ha oxpaHy TpagWLMOHHbIX 3HaHWIA: NOCNEeACTBUSA NPUMEHEHUS HOPM U MPaKTUKN 0ObIYHOTO Npaea,
CeMuHap-npakTMKyM No BONpocaM NiiaHMpOBaHKsA Hay4YHbIX nccnegosanuii, Kycko, Mepy, 20-25 masn 2005 r.
MpoekT gokymeHTa no BonpocaM, KacarLlwmmcsa 06bI4HOMO NpaBa U MHTENMeKTyanbHOoW COOCTBEHHOCTU —
OUCKYCCUOHHBIN maTepuan Bepcus — 3.0 (aekabpb 2006 r.).
www.wipo.int/tk/en/consultations/customary_law/index.html.
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CTPYKTypa u 3koHOMMKa. OBbl4HOE MpaBo He CTaTUYHO, @ AUHAMUYHO, ero nNpaBsuna Bpemsi oT
BPEMEHMN MEHSIIOTCSI, OTPaXKas M3MEHEHUS B COLIMANbHBIX M SKOHOMUYECKNX YCrIoBMAX ",

B psine paboumnx gokymeHtoB MKIP ynomuHatoTcst HopMbl 06bIMHOMO NpaBa 1 npoueaypsbl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOIMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPAAULMOHHbBIX 3HAHUI U TPAAULMOHHBIX BbIPaXKEHUI KyNbTypbl.

O6blyHas npakTuka

O6bluHas NpaKTVKa MoXeT BblTb onpeaeneHa Kak AesiTeNbHOCTb U BUAbI UCMOSb30BaHUS,
KOTOPbIE PEryn1pytoT N HaNpaBRAOT PasfNYHbIE aCMeKTbl XM3HM 06LWMHLI. OBbIYHas NpaKTVKa
yKOpeHeHa B 0BLLMHE 1 NPOSIBMSIETCS B ee Xn3HeaeAaTenbHocTU. Ee Henb3s BOoCnpUHMMaTh Kak
OTAENbHbIN KOANMDULIMPOBAHHDIN «3aKOH» Kak TakoBon®2.

Ba3a gaHHbIX NO cornaweHusim o 6M0pa3H006pa3MM, CBAA3aHHbIM C A4OCTYNOM U
COBMEeCTHbIM NoJsfib3oOBaHUeM Bbirogamm

Bbasza gaHHbix BOVC no CornaweHnsam o 6uopasHoobpasun, CBA3aHHbIM C OCTYNOM U
COBMECTHbIM MOfb30BaHNEM Bbirogamu, NpeacrasnseT cobon aNeKTPOHHY OHNaNHOBYHO
KOJSIEKLMIO « PYKOBOACTB MO KOHTPAKTHOW NpaKTUKe, PYKOBOASALLMX NPUHLMNOB U TUMOBLIX
MONOXEHMI B 0611acTn MHTENNEKTYanbHOW COOCTBEHHOCTU 415 UCMOMb30BaHWS B KOHTPAKTHbIX
cornaweHusix 0 4OCTyne K reHeTUYECKMM pecypcamM U COBMECTHOM NOMb30BaHWUM BbIro4amu, C
y4yeToMm 0coboro xapakrepa n noTpebHOCTEN pasnNnYHbIX 3anHTEPECOBAHHbIX CTOPOH,
pasnnYHbIX FTEHETUYECKMX PECYPCOB M pas3nuyYHbIX OpM Nepenadn B pasnunyHbix cdepax
NonMTUKM B 061acTh reHeTudeckux pecypcoB» *. B kauecTBe cpeacTBa CoO3AaHUsA noTeHumana
OHa HanpasneHa Ha obecneyeHne MHPOPMaLMOHHLIX PECYPCOB ANs TeX, KoMy TpebyeTcs
NMOMOLLb B OTHOLLEHUWN OENCTBYIOLEN NpakTukn B obnactm NC, goctyna nu COBMECTHOro
MCNONb30BaHMWSA BbIrog U reHeTUYECKMX PECYpPCOB, a B Ka4ecTBe amnmpuyeckon 6asbl oHa
npeaHasHavyeHa cogenctesoBaTh paspabotke B BOVC pykoBogawmMX NPMHUMNOB NO AOCTYNY K
reHeTUYECKM Pecypcam 1 COBMECTHOMY MOMb30BaHUIo Bbirogamn®,

OepuBat

B nyHkTe (e) ctatbmn 2 Hazolicko2o npomokoria peaynuposaHus 0ocmyra K 2eHemu4eckum
pecypcam u co8MeCmMHO20 UCMOb308aHUs Ha cripagednueol U pagHol OCHO8e 8bI200 Om UX
npumeHeHus kK KoHeeHyuu o buonoaudyeckom pasHoobpa3suu (2010 r.) npusegeHo cnepywoLlee
onpegeneHve: «aepuBaTy» O3HayaeT eCTECTBEHHO BCTpeyatoLleecs bnoxmmmyeckoe
coeaiHEHUe, ABMAOLLIEECs pe3ynbTaToOM reHeTUYEeCKON aKcnpeccun nnn metabonmsma
B1oNOrMYEeCcKUX NN reHeTUYECKNX pecypcoB, AaxXe eCnNn OH HEe COAEPXKUT

PYHKUMOHANbHbIX €ANHUL, HAacNeaACTBEHHOCTUY.

B nyHkTe 2 (b) ctatbn 1 gokymeHTa «Bknag cTpaH-eAMHOMbILNEHHUL, B LIENW Y NPUHLMNbI
OXpaHbl FreHETUYECKNX PECYPCOB M NpeaBapuUTENbHbIN NPOEKT CTaTeN MO OXpaHe FrEHETUYECKMX
pecypco» (WIPO/GRTKF/IC/19/11) npuBegeHo crneaytowiee onpegeneHne TepmuHa
«aepvBaT»: «BnoxmMmmnyeckoe coeguHeHve, ABNSLWeecs pe3ynbTaToM reHeTUYEeCKOn

81 Paul Kuruk, “African Customary Law and the Protection of Folklore”, Copyright Bulletin, XXXVI, No.2, 2002, p.

6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,

25 April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bl4HOE NpaBo 1 cMCTEMa UHTENSEKTYanbHON COGCTBEHHOCTU NPUMEHUTENBHO K OXpaHe
TPaAVLMOHHBIX BbIPAXXEHWUIN KYNbTYpbl M TPAAULMOHHBIX 3HAHUI — AUCKYCCUOHHBIA MaTepuan — sepcus 3.0
(oekabpb 2006 r.), AOCTYNEH B OHNANHOBOM PEXMME MO afpecy:
http://www.wipo.int/export/sites/wwwi/tk/en/consultations/customary_law/issues-revised.pdf.

Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 NyHKT 2; oHNawHoBasi 6a3a AaHHbIX 4OCTYMHa Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html.

# CM. fokymeHT WIPO/GRTKF/IC/17/INF/11.
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aKcnpeccun unu metabonunama GMoNorMYeckMX UM reHeTUYECKNX PECYPCOB, AaXe €CNN OH He
COAEPXUT PYHKLMOHANbHbLIX eANHWL, HACNEACTBEHHOCTUY.

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro NnpaBa TEPMUH «NPOM3BOAHbBIE NPOM3BEAEHMA» OTHOCUTCS K NepeBodam,
aganTauusiM, My3blKarnbHbIM apaHX1poBKam U ApyrMM nepegernkam paHee CyLecTBOBaBLUMX
Npoun3BEeAEHNI, KOTOPbLIE B COOTBETCTBUMN C NYHKTOM 3 cTaTbh 2 bepHcKol KOH8eHyuuU 06
oxpaHe numepamypHbIX U Xy00xecmeeHHbIX rpouseedeHul (1971 r.) oxpaHaTCA HapaBHE C
Taknumun npomsseneHnsimm 6e3 yuiepba npaBam aBTopam paHee CyLeCTBOBaBLUNX
npousseaeHnii®>. 3TOT TEPMUH MHOrAA UCMONbL3yeTCs B 6onee LMPOKOM 3Ha4YEHNN 1
OXBaTbIBAET KOMNUMALUU/COOPHUKN NPON3BEAEHUN, OXPAHAEMbIX B COOTBETCTBUU C MYHKTOM 5
cratbun 2 KoHBeHuUmMK, (a Takke nyHKTOM 2 ctatbk 10 CoanaweHusi BcemupHoU mopaoeol
opeaHusayuu (BTO) no mopaosbim acriekmam nipas uHmersisriekmyarsnbHolU cobcmeeHHOCMU
(1994 r.) (Cornawenuna TPUMC) n ctateen 5 Joecosopa BONC no asmopckomy npasy (1996 r.)

(OAM))™.

B aTOM CMbICne TepMUH «MPOM3BOAHOE NPOU3BEAEHUE» BKMOYAET KOMMUNALNN OAHHBIX UITK
WHbIX MaTepMarnoB B MallMHOYNUTAEMOW Mnn nHon coopme, nNpeacraensatowme cobom no
noaGopy 1 PacnonoXeHNo MaTepUanos pesynbTaT MHTeNNekTyanbHoro Teopyectsa®’.
lMpounsBeaeHus, npeacTaenstowme cobom KOMNUNALMIO U COOPHMK, OXPaHSAIOTCS B
COOTBETCTBUN C BEpHCKON KOHBEHLMel Hapsay C MPOYMMU NPOU3BOAHLIMM NPOV3BEAEHUAMN .

JNInyHoe HenmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaTh NPaBO TPETbUX NUL, Ha
co3faHune Npou3BoAHOro npovseaeHus. Moatomy gaxe B criyyae, ecrv no OroBoOpyY WUnm
3aKOHY NULIO BpaBe BHOCUTb M3MEHEHWS B MPOM3BeaeHME U UCNOorb30BaTh ero Ans
CO3[aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATbL BCAKOMY
N3BpaLLieHNIo NPoun3BeaeHMsl, CNOCOGHOMY HaHecTu yllepb penyTauum aBTopa.

B HeKkoTopbIX opUCONKLMSAX onpeaeneHne NpousBoAHbIX NponsseaeHunin 6eino nepepaboTtaHo
MPUMEHUTENBHO K TPAANLMOHHBLIM BbIPXXEHUSIM KyNnbTypbl. B cooTBeTCTBUM C TUXOOKeaHCKUM
peauoHaribHbIM MUrno8biM 3aKOHOM 06 oxpaHe mpaduuyUOHHbIX 3HaHUU U rposienieHul
Kynbmypbi (2002 r.) 3TOT TepMUH 0603Ha4aeT nNobon pesynbTaT UHTENNEKTYanbHOro
TBOpPYECTBA UNN MHHOBALWA, CO3[1aHHbIN Ha OCHOBE UMW 3a CYeT TPaAULMOHHbLIX 3HaHUIN Unn
BbIPAXEHNI KyNbTypbI®®.

MocAaratenbcTBO

B cooTBeTcTBMM CO cTaTbel 6bis bepHckol KOH8eHUUU 06 oxpaHe siumepamypHbIX U
XxydoxxecmeeHHbIXx npousgedeHud (1971 r.) TEpMUH «nocaraTencTBo» ob6o3HavaeT yLepb
4YeCcTu UNu penyTaumm aBTopa. ATOT TEPMUH OTHOCUTCS K AENCTBUAM, KOTOPbIE HE ABMSAIOTCS
(haKTUYECKNM N3MEeHEHMEM COOCTBEHHO NPOU3BEAEHMSA NN BMeLlaTeNnbCTBOM B Hero. OH
o60o3HavaeT AencTBME «B OTHOLLEHUN» NPOU3BEeAeHUs. TepMUH «nocaraTenbcTBO» Obin
pobasneH B KoHBeHUMo Ha Bproccenbckon KoHgEepPEeHLUMM NO NEPECMOTPY C LIENbl OXBaTUTb

% MyHKT 3 cTaTbn 2 BepHckomn KoHBeHUMK. «[lepeBoabl, agantaumm, My3blkarbHble apaHXMpoBKU U apyrue

nepenenku nurepaTypHoOro UM XyAoXeCcTBEHHOIO MPOU3BEeAEHNSA OXPaHAIOTCA HapaBHe C OpUrnHanbHbIMK
npoussegeHusMuY, 6e3 ywepba npaBam aBTopa OPUrMHaNbHOrO NPOM3BEAEHUSI.

My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611acTy aBTOPCKOro npaea M CMEeXHbIX Npas u
["moccapuin TepMUHOB NO aBTOPCKOMY NpaBy M CMEXHbIM npaBam», BOUC.

MyHkT 5 cTatbn 2 BepHckoln koHBeHLMK, NyHKT 2 ctatbn 10 Cornawenusa TPUMC, ctatba 6 Jorosopa no
aBTOPCKOMY Mpasy.

Cm. Cam PuketcoH n [xenH C. TmH3bypr, Mex0yHapodHoe agmopcKoe rpaso U CMEXHbIe rpasa — 8 paMKax
u 3a pamkamu bepHckoli koHeeHyuu, Oxford, Vol. |., p. 485.

TuxooKeaHCKMI perMoHarnbHbIV TUNoBoK 3akoH oT 2002 r. 06 oxpaHe TpaAMLMOHHBLIX 3HAHUI 1 MPOSIBMEHNI
KynbTypbl, 4acTb |. 4.
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MpunoxeHue, cTp. 12

TaKoe VCMomnbL30BaHNE NPON3BEAEHNS!, KOTOPOE HaHOCKT yiiep6 aBTopy. OH OTHOCUTCS K
CUTyaLmsM, Korga nponsBeaeHre coobllaeTcst TakuM 06pasoM, YTO 3TO HAHOCUT Bpea
aBTopy*°

PackpbiTblie TpaAULMNOHHbIE 3HAHUSA

«PackpblTble TpagUUNOHHBbIE 3HAHUSA» OTHOCATCA K «[TpaAMLUMOHHBIM 3HAHUSAM, KOTOpble
AOCTYMHbI NMLaM, He ABASIOWUMCS YrieHaMy KOPEHHOW UM MECTHOWN OBLLIMHbI, KoTopast
paccmaTpuBaeTcs Kak ‘HocuTenb' [TpaauuMoHHbIX 3HaHWA]. Takue [TpaguuMOHHbIE 3HAHUS]
MOTyT ObITb JOCTYNHBIMW ANSA LUMPOKOW NYGnMKK, OCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTepHEeTa 1 NpoYMx BUAOB TENEKOMMYHMKALMA 1 3anunucu.
[TpagMuMOHHbIEe 3HaHMSA] MOTYT ObITb PACKPbITbl TPETBMM NMLLAM UK NULAM, HE SBNSOLWMMCSA
YfieHaMM KOPEHHbIX U MeCTHbIX OOLUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHus], ¢
pa3peLLeHnst KOPEHHbIX 1 MECTHbIX OBLLMH 1nn 6e3 oHoro» .

B nokymeHTe « CnNncok n KpaTkoe TEXHUYECKOE MOSICHEHNE Pa3fiMyHbIX OPM, B KOTOPbIX MOXHO
HanTK TpaguumnoHHble 3HaHuay (WIPO/GRTKF/IC/17/INF/9) npuBoantca AononHMTENbHOE
o6cyXaeHne packpbITbiX TPAAULMNOHHBLIX 3HAHWUA U HEPACKPbITbIX TPAAULUMOHHbBIX 3HaHUN.

PackpbiTue

CornacHo topugmnyeckomy crioBapto bnaka, «packpbiTve» 03HayaeT BbisiBIieHNe (bakToB Unm
aKT U1 npoLecc obHapoaoBaHMs Toro, YTo Oblfno HEN3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PaCKPbITME» MOXET 03Ha4yaTb obecneyeHne Toro, YToObI LWMpoKas nybnvka
BrepBble Nnony4una AocTyn K npoussegeHnto. MNepeas nybnvkauns nponssegeHns SBnaeTcs
OAHOMN — HO HEe eANHCTBEHHOM — U3 DOPM PaCKpPbITUA, NOCKOSbKY pacKpbITUE NPon3BeaeHnI
MOXET Takke NpoMCXoauTb NyTemM AENCTBUN, HE CBA3AHHbIX C KOMMPOBAHWEM, Hanpumep nyTem
Ny6NMYHOrO NCMOMHEHNs M Nepeaaymn B 3dup no nposoaam*’. B cooTBETCTBUM C HOPMaMM
MeXAyHapo4HOro aBTOPCKOro npaesa Npu3HaHWe Takoro npaea He ABNseTcst 06a3aTenbHbIM.

B bepHckol KoHB8eHUUU 06 oxpaHe nnumepamypHbIX U XyO0XeCm8eHHbIX npouseedeHuli

(1971 r.) roBoputcsa 06 MCNOMNBb30BaHUKN NYONYHO PACKPbITbIX NPOM3BEOEHUIN B KOHTEKCTE
VUCKIMIOYEHNIA, NP1 3TOM aBTOP MMEET NPaBO PackpbiTh 0BLLECTBEHHOCTM cBOe NpomnsseaeHne™.
B cooTBeTCTBUM C ONpeaeneHHbIMU HauMOoHarnbHbIMU 3aKOHaMK «NpaBo Ha pacKpbITUe»
ABNAETCA NMNYHBIM HEVMYLLIECTBEHHBIM NPaBOM.

TpeboBaHNA 0 pacKpbiTUn

PackpbITie SBNAETCS YaCTbio NMOrMYECcKoro 060CHOBaHMSA NaTEHTHOrO 3akoHodaTenbcTea ™,

B cooTtBeTcTBMM CcO cTaTben 5 [Joeogopa o nameHmHou koonepavyuu (PCT) nateHTHOe
3aKOHOAaTEeNbCTBO HanaraeT Ha NAaTEHTHbIX 3asBuUTenen obLlee 06s3aTENbCTBO «packpbieamb
u3obpemeHusi 30CMamoy4YHO SICHO U MOJIHO, YMOobbI u3obpemeHue Mo2asio bbimb
ocyuwiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako «TpeboBaHne O packpbITUN»
MCNonb3yeTcs B NocrneaHee Bpems B Ka4ecTBe 0bLLero TepMnHa NpuMeHnTEeNbHO K pedopmam,
KOTOpble NPOU3OLLIIM B MATEHTHOM 3aKOHOAATENbCTBE HA PErMOHarIbHOM UMW HaALMOHaNbHOM
YPOBHE, 1 NpeasioKeHnsaM 0 pedopMMpPOBaHMN MEXAYHAPOLHOIO NaTeHTHOro

40 Cam PukeTtcoH n OxeiiH C. MH36ypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe rpasa — 8 paMKax U 3a

pamkamu BepHckol koHeeHuuu, Oxford, Vol. ., p.603.

Cnuncok 1 KpaTkoe TEXHUYECKOe NOSICHEHME pasnnyHbiX PopM, B KOTOPbIX MOXHO HaWTV TpagauLMOHHbIE
3HaHuns (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 [NpunoxeHnus.

My6nukauus BOUC «Pykooacteo BOUC no porosopam B 0611actv aBTOPCKOro nNpaea M CMEeXHbIX Npas,
aAMVHUCTPaTUBHOE ynpasrieHne koTopbiMu ocyllecTenseT BOVC, n Moccapuii TepMMHOB MO aBTOPCKOMY
npaBy U CMeXHbIM Npasamy», CTp. 282.

Cratbm 10bis n 11. Cm. Takke Cam PuketcoH n xeiiH C. T'mH36ypr, MexdyHapoOHoe asmopckoe rpaso u
CMeXHbIe rnpasa — 8 paMkax u 3a pamkamu bepHckol koHeeHyuu, Oxford, Vol. I., p. 614.

Cwm. pokymeHT WIPO/GA/32/8, cTp. 32 npunoxeHus.
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MpunoxeHue, cTp. 13

3aKoHo4aTenbCTBa, KoTopble ByayT KOHKPETHO HanaraTb Ha NAaTeHTHbIX 3asBUTENen
00653aTeNnbCTBO pacKpbiBaTb HECKOMNBKO KaTeropuii MHopmaumm, KacatroLencs TpaguunoHHbIX
3HaHWN W/UN FEHETUYECKUX PECYPCOB, KOr4a OHM UCMONb3YyTCA B pa3paboTke n3obpeteHus,

npUTA3aHMe Ha KOToOpoe COAEPXKNTCA B NATEHTE UIN 3adBKe Ha I'IaTeHT45.

B OTHOLIEHMN METOAOB PaCKPbITUSI, OTHOCSILLIMXCS K FTEHETUYECKMM pecypcam 1 TpaauLMOHHBLIM
3HaHWAM, BbINM PACCMOTPEHbI TPY LLUMPOKMUE PYHKLNN:

- packpbITMe MoObIX rEHETUYECKUX PECYPCOB/TPAANLMNOHHBLIX 3HAHWI, 4eNCTBUTENBHO
MCMONb30BaHHbIX B X04e CO34aHust n3obpeTeHust (onucaTenbHas yHKUNUA Unn PyHKLMS
NpPO3payYyHOCTUN, OTHOCSILLMECS K CAMUM FreHeTUYECKUM pecypcam/TpaguLMOHHbIM 3HAHUSM
N K MX B3aNMOCBS3M C n3o0bpeTeHmem);

- pacKpbITUe AENCTBUTENBHOIO UCTOYHMKA FEHETUYECKNX PECYPCOB/TPaaNLNOHHBIX
3HaHWU (PYHKUMS pacKpbITUS MPOUCXOXAEHUS, OTHOCALLAACA K TOMY, A€ NosnyYeHbl
reHeTU4YecKkme pecypcbl/TpagnuUNOHHbIE 3HAHUS) — 3TO MOXET KacaTbCs CTpaHbl
NPOUCXOXAEHMSA (PA3bACHUTb, B COOTBETCTBUM C KaKoW topucaukumen obin nonyyeH
NCXOAHbIN MaTepuarn), unm 6onee KOHKPETHOrO MECTOHAXOXAEHUS (Hanpumep, ons
rapaHTUm Toro, YTO AOCTYN K reHETUYECKMM pecypcaM BO3MOXEH, YTO rapaHTupyet
BO3MOXXHOCTb MOBTOPEHUS NN BOCMPOU3BEAEHMSA N300peTeHns); n

- obecneveHne 0bsi3aTeNbLCTBA UK AOKasaTenbCTBa npenBapuUTernbHOro
nony4eHHoro cornacua (d)yHKU,I/IFI cobntogeHnst, OTHOCSALWANACS K 3aKOHHOCTH AocTtyna K
reHeTn4eCKnm pecypcaM/ TpagnunoOHHbIM 3HaHVIF|M) — 3TO MOXET MOBJIeYb 3a coboM
AOKa3blBaHWe Toro, 4to reHetn4eckme pecprbI/TpaD,I/IU,I/IOHHbIe 3HaHUA, NCMNOJIb30OBaHHbIE
B VI306peTeHVIVI, Obinn nony4yeHbl U nCNonb3oBaHbl B COOTBETCTBUN C
3akoHoaaTenbCTBOM, NPUMEHMMOM B CTPaHE NPONCXOXOAEHUA, UMK B COOTBETCTBUN C
ycnosnammn noboro cneumanbHOro cornalleHns, B KOTOPOM OTMEYEeHO npeagBapuTesibHoe
00OCHOBaHHOE cornacue, UnNu gokasbiBaHWe TOro, YTO NoJadva 3asiBKM Ha NaTeHT Obina
ocyuwlecTtBrieHa B COOTBETCTBUU C npeaBapuTesibHbIM 000CHOBaHHbIM cornacmeM46.

Mo npegnoxeruto KoHdepeHuun CTopoH KoHeeHyuu o buornosudeckom pa3Hoobpasuu
(1992 r.) MKI'P noarotoBun TEXHUYECKOE nccregoBaHne No 3ToMy BONPOCyY, a Takke
nccnegoBaHne BONPOCOB B OTHOLLEHMU B3aMOCBA3M MeXAy AOCTYNOM K FeHETUYECKUM
pecypcam u TpeboBaHMAMM O PaCKPbITUM B 3asiBKax Ha NOydeHne NpaB MHTENNEKTyanbHOM
COBCTBEHHOCTY, KOTOpble 6binK npeaocTasneHsl KoHseHummn®'.

MKIP noctynun psag npegnoxenunin. MNpegnoxeHue LLBenuapum HanpaeneHo Ha BBEAEHME
TpeboBaHust 0 packpblTuun B [Jo2osop o nameHmHoul koonepauyuu (PCT), koTopoe byaet
NPUMEHATBLCA K MEXAYHapPOLHbIM U HAUMOHamNbHbIM 3asiBkaM M TpeboBaTb OT NATEHTHbIX
3anBuTENeil PackpbITUS UCTOYHUKA FEHETUYECKUX PECYPCOB U/ TPaAMLIMOHHBIX 3HaHU e,
MpeanoxeHne EBponenckoro corsa 1 ero rocygapcTB-41eHOB BKIOYAET 0053aTeNbLCTBO Mo
BbINOSIHEHUM 065a3aTenbHOro TpeboBaHMs pacKkpbliBaTb CTPaHY MPOUCXOXAEHUS UITN UCTOYHMK
reHeTUYEeCKMX PECypCoB ANA MeXayHapOoaHbIX, PErMoHanbHbIX 1 HaLMOHaNbHbIX 3asBOK Ha
natenTbl”®. Mpeanoxexue, npeacraBneHHoe AdpPUKAHCKOI FPYMMoN, OCHOBAHO Ha

45 B oTHOWeEHUN gononHuTenbHoM nHdopmaumm cM. gokymeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 MpunoxeHus |

1 6a3y gaHHbIx OTaena T3 No HauMOHanbHbLIM U PErMoHanbHbIM 3akoHoAaTerNbHbIM Mepam B MaTeHTHOM

3aKoHOAaTenNbCTBE, AOCTYMHYIO Ha: http://lwww.wipo.int/tk/en/laws/genetic.html.

Cm. TexHunyeckoe nccnegosaHve BOWC oTHocuTenbHO TpeboBaHMin NO packpbITUiO MHpopMaumu,

OTHOCSILLECS K TeHETUYECKMM pecypcam 1 TPaaMUMOHHBLIM 3HaHusM, nybnukaums BOUC Ne 786(E), cTp. 65.

TexHuuyeckoe nccnegosaHne BOVC oTHocuTenbHO TpeboBaHUI Mo packpbITUIO MHpOPMaLIMK, OTHOCSLLENCS K

reHeTN4YeCcknM pecypcam 1 TpaauLMOHHBIM 3HaHusaM nybnukauus BOUIC Ne 786(E); WIPO/GA/32/8

(«MccnepoBaHmne Bonpoca B OTHOLLEHUN B3aMMOCBSA3W MexXy AOCTYNOM K FreHETUYECKUM pecypcam U

TpeboBaHNsM packpbITUA B 3asiBKax Ha MNOMyYeHne npae MHTENNeKTyanbHou cobcTBeHHOCTU»), 2005 T.

48 Cwm. pokymeHT WIPO/GRTKF/IC/11/10 (Mpeanoxexue LWsenuapumn) n gokymeHt WIPO/GRTKF/IC/16/6,
npunoxenwne, ctp. 13.

49 Cwm. pokymeHT WIPO/GRTKF/IC/8/11 (Mpeanoxexne EC) n gpokymeHTt WIPO/GRTKF/IC/16/6, npunoxeHue,
cTp.14.
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MpunoxeHue, ctp. 14

npeanoxeHusx Lseruapum n EBponenckoro corsa 1 BKIOYaeT TakKe BBeAeHNe
MeXAyHapoaHO NPU3HaAHHOro cepTudumkaTa o COOTBETCTBUM TpeboBaHMAM, NPeayCMOTPEHHOMO
Hazolickum ripomokosiom peaynupogaHusi docmyrna K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCMO/Ib308aHUS Ha cripasednueol U pagHoli OCHOBE 8b1200 OM UX MPUMEHEHUS
k KoHseHuuu o 6uonozuyeckom pasHoobpasuu (2010 r.)*°. MpeanoxeHue cTpaH-
eVMHOMBbILLNEHHUL, KacaeTcs 0ba3aTenbHOro TpeboBaHWs O PacKpbITUK B 3asiBKE Ha NosyYeHune
npaBa UHTeNMeKTyanbHOM CO6CTBEHHOCTU MHPOPMALMKN O 3aA4eACTBOBAHHbIX FTEHETUYECKNX
pecypcax, Ux 4epvBaToOB M CBA3AHHbLIX C HUMU TPAAULMOHHBIX 3HaHWUSX. Takas uHopmaums
OOJSPKHA BKIHOYATb CTPaHy MPOUCXOXOEHNS U UCTOYHMK, AOKa3aTeNbCTBO NONy4YeHus
npeasapuTenbHoro 060CHOBaHHOIO cornacus, okasaTenbCTBO COBMECTHOMO NOMb30BaHUA
BbIrO4aMN HA OCHOBAHWUWN B3aWMOCOIIaCOBaHHbIX YCNOBWI, @ TakKe NMUCbMEHHYI UM YCTHYHO
NHGOPMaLMIO, KOTOpasi MO3BOMMUT OCYLLLECTBUTb MNOUCK M IKCNIEPTU3Y 3asABKM Ha NOMyyYeHne
npaBa MHTeNneKTyanbHoN COBCTBEHHOCTU .,

BNy NPeAnoXeHbl anbTepHaTUBHbLIE MEXaHU3MbI B OTHOLLEHUM TPeBGOBaHMIA O PACKPLITUN™Z,
Ewe ogHa mexayHapoaHas nHuumMaTtmea B OTHOLEHUN TpeboBaHMs O pacKpbITUnN —
npegnaraemas cratbs 29bis CoenaweHusi BcemupHol mopeoeol opeaHusayuu (BTO) no
mop20o8bIM acriekmam rpae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornawueHms
TPUMC), npeanoxeHHas ans obcyxaeHns psaooM cTpaH™.

JokymeHTUpoOBaHue

B Okcdhopackom cnoBape aHrMMCKOro si3blka COAEPXKUTCA crneaytoLlee onpeaeneHune
OOKYMEHTMPOBAHWS: HaKoNeHue, Knaccudurkauusa n pacnpoctpaHeHme nHpopmaumu,
cobpaHHbIV B Xo4e 3Toro matepuan. [JoKyMeHTUpoBaHue TPaaNLMOHHBLIX 3HAHUA MOXeT
BKMOYaTb UX 3anNuUCb, pernctpaumio, potorpadmpoBaHue unm BoCnponsseeHne Ha nieHke —
BCE TO, YTO COAEPXKUT B cebe aneMeHT UKCUPOBaHNS TPAAULMNOHHBIX 3HAHWIA Taknm obpasom,
YTO OHM COXPaHATCA N MOTyT ObiTb AOCTYNHBIMW ANS APYIUX NAL, C LENbI UX NO3HAHUS.
[oKkymMeHTMpoBaHWEe OTNNYaeTCs OT TPAANLMOHHbBIX CNOCOBOB COXpaHEHUA W nepefayvv 3HaHum
1 TPAAMLIMOHHBIX BLIP@KEHNI KYNbTYpbl B paMKax oBLLuHbI>,

[okymeHTMpoBaHne nmeeT ocoboe 3HavyeHmne, NOCKONbKY HepeaKo OHO SBNSETCA CPEACTBOM, C
MOMOLLLbIO KOTOPOro MAM 3a Npeaenamu TPaauLMOHHOMO Kpyra nony4varoT 40CTyn K
TPaAVLMOHHBLIM 3HaHUAM™®. B gokymeHTe «CnMCOoK 1 KpaTKoe TEXHUYECKOe MOsICHEHNE
pasnuyHbIX OPM, B KOTOPbIX MOXHO HANTW TPAAMULMNOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoamntcsa gONOSHUTENbHOE 00CYXAEHNE AOKYMEHTMPOBAHHbIX
TPaANLMOHHBIX 3HAHUI N HEOOKYMEHTUPOBAHHbBIX TPAANLMOHHBLIX 3HAHWUNA.

CnpaBe.qnleoe BO3HaArpaxgeHue

CnpaBeanuBoe Bo3HarpaxaeHue o3HavyaeT Bo3HarpaxaeHve, BbinnadvBaemMmoe 3a
onpefeneHHble OEUCTBUS, KOTOPblE GblNM OCYLLECTBINEHbI B OTHOLLIEHUM NPOM3BEeaEHUS UK
06beKkTa CMeXHbIX NpaBs, B CyMME U Ha YCMNOBUSIX, COOTBETCTBYHOLLMX TOMY, YTO MOXET
paccmaTpuBaTbCsi Kak 0BblUYHbIE KOMMEPYECKME CTaHAAPThl B Cryyae, ecnv Bnaaeney,
aBTOPCKOro npaBa U CMEXHbIX NpaB NpPeaocTaBuil pa3peLleHne Ha OCYLLIECTBIIEHME 3TOr0
aencteus. Takoe BosHarpaxaeHve obblYHO BbiNadYMBaeTcs B Criyyasix, koraa

%0 HokymeHT WIPO/GRTKF/IC/17/10, cTp. 2 npunoxeHus

>t [okymeHT WIPO/GRTKF/IC/19/11, cTaTbs 3.

>z HokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTUBHOE NpeanoxeHue).

%3 LokymeHT TN/C/W/52.

> Pestome 1 BBeaeHWE B MHCTPYMEHTapUiA Mo ynpaBreHnio MexaHnamamm BInsHAS MHTENNEeKTyanbHoM
COBCTBEHHOCTM MPY JOKYMEHTUPOBAHWUUN TPAAULIMOHHBIX 3HAHWUI U TEHETUYECKUX PECYPCOB, [OKYMEHT
WIPO/GRTKF/IC/5/5.

OT14eT 06 MHCTPYMEHTapUM MO YNPaBMeHW0 MEXaHU3MaMW BIUSIHUSE UHTENNEKTYanbHON COBCTBEHHOCTM Npu
[OKYMEHTMPOBaHUN TPAOULMOHHbBIX 3HAHWUI U reHeTudeckux pecypco (WIPO/GRTKF/IC/5/5), cTp. 4
NPUIOXEHNS.
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MpunoxeHue, cTp. 15

NUMYLLIECTBEHHbIE NPaBa CBeAeHbl K NpaBy Ha BO3HarpaxaeHne (U B LENOM NPUMEHSAIOTCS Ha
OCHOBaHWV Heo06poBONbLHOI NuueH3nn)*. [Jozogop BOMC o ucnonHeHusmM u ¢hoHo2paMmam
(1996 r.) (ON®D) B nyHkTE 1 cTaTbk 15 NnpegycmaTprBaeT, YTO UCNOSTHUTENM U NPOM3BOAUTENN
oHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeannBoOe BO3HarpaxaeHue 3a
NPsIMOE UIM KOCBEHHOE UCMNOMb30BaHMe hoHorpamm, onyGrIMKOBaHHbIX B KOMMEPYECKMX
uensax, 4na 3upHoro BewaHnsa nnm noboro coobleHns ansa Bceobuuero ceegeHns. Tem He
MeHee, cornacHo nyHkTy 3 ctatbu 15 nbasa JorosapmBatowasica CTOpoHa MOXET OrpaHNYnTb
9TO MpaBO MMM — MPK YCNOBUK, YTO OHa cAenaeT OroBopky K [JoroBopy — 0Tka3aTbCsl OT ero
NPUMEHEHUS.

UcknrovyeHus

TepMUH «UCKMOYEHNSI» YCTaHABNMBAET OrpaHMYEHMs Ha UCMONb30BaHME NPOM3BEAEHNS,
OXpPaHAEMOro aBTOpCKMM npaBoMm. VICknouyeHnst B NepByto ovepenb KacatTcs 4eNCTBUA Mo
OTHOLLEHMIO K OXpaHAEMbIM arieMeHTam. WHorga noHATME «UCKITIOYEHUsI» OXBaTbiBaeT
3aKoHoAaTesNbHbIE PeLLeHNs (HanpuMep, TEKCTbl 3aKOHOB UK CyAEeOHbIX peLueHnii), B
COOTBETCTBMU C KOTOPLIMW MOHOMONWA BrnagenbLa nepectaeT pacnpocTpaHATLCA Ha
onpegeneHHble OpuUrMHasnbHble NPOM3BEAEHWS, OOHAKO B LIENTIOM 3TO OTHOCUTCS K
onpeaeneHnto Toro, Kakne BMAbl UCNOMNb30BaHWSA OXPaHSAEMbIX 3N1EMEHTOB He TpebytoT HK
BblAj@un pas3peLleHuns, H1 BbiNnaThbl Bo3HarpaxaeHusa®’. B BepHCKoU KOH8EHUUU 06 oxpaHe
JiumepamypHbIxX U XyOoxxecmeeHHbix npousdgedeHuli (1971 r.) npeaycMOTPEeHO NpUMEHEHNE
TPEXCTYNeH4YaTon NPOBEPKM A1 onpeaeneHns BO3MOXHOCTU paspeLLeHnst MCKITKYEHWI:

() ncknoyeHne MOXeT pacnpoCTPaHATLCA NULLIL HA onpeaeneHHble ocobble cryyau;

(ii) ncknoYeHne He 4OMKHO NPOTUBOPEYMUTL HOPMArTbHOMY UCMNONb30BaHMIO NPON3BEAEHUSA U
(iii) oslgo He OO0SMKHO yLeMnATb HeO60CHOBaHHBIM 0Opa3oM 3aKOHHbIE MHTEPECHI BragenbLues
npae™.

BbipaxeHue gencremem

«BblpakeHnst 4eNCTBMEMY O3HaYaeT BbipaXeHnsi NOCPEACTBOM Tena Yenoseka>. OHU MoryT
BKITHOMATb HAPOAHbIE TaHLbl, ApamMaTypruo 1 XyaoKecTBeHHble (hopMbl 06psiA0B U He
HY>XXOaloTCsa B BOMNSIOLLEHNN B MaTepuansHON hopmMe, Hanpumep, B Xopeorpagomuyeckomn

60
3anuncn.

BbipaxeHus cdonbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 r.) «BblpaxkeHns1 osibKkiopa» o3HavaroT
NPOM3BEAEHNS, COCTOSILLME UX XapaKTEPHbIX 3f1IEMEHTOB TPaANLMOHHOIO KYrbTYPHOMO
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OOLLMHOM CTpaHbl NN OTAENbHBIMU €€
NpeAcTaBUTENAMMU, OTPaKAOLNX TPAAULMOHHBIE XYLOXKECTBEHHbIE YastHUSA Takown OBLLMHbI, B
4YaCTHOCTH:

(I) YCTHbI€ BblpaeHusd, B 4HaCTHOCTU HapOOHble CKa3aHUd, HapoaHaaA nola3una U 3araku;

(i)  my3blKanbHbIE Bblpa)KeHUs!, B YaCTHOCTU HApOAHbIE MECHU U UHCTPYMEHTalbHasa My3bIKa;

% My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 0611acT aBTOPCKOro NpaBa U CMEXHbIX Npas,

afMVHUCTpaTUBHOE ynpaBneHue koTopbiMu ocylectenseT BOUC, n moccapuin TepMMHOB NO aBTOPCKOMY
npaBy M CMEXHbIM NpaBamy.

MccnepnosaHue «McknoyeHust u orpaHUYeHrst B aBTOPCKOM NpaBe U CMEXHbIX NpaBax», NoAroTOBMEHO
Mbepom Cupunennu, WCT-WPPT/IMP/1,1999 r., cTp. 2.

[yHKT 2 cTaTbm 9.

TvnoBble NONOXEHNA AN HauMoHanbHbIX 3aKoHoAaTeNbCTB 06 OxpaHe BbipaXKeHu honbKIopa ot
HE3aKOHHOMO MCMOMb30BaHNs U APYTMX HAHOCALLMX ywepb aencteuin, 1982 r., nyHkT 37.

TvnoBble NONOXEHNA AN HauMoHanbHbIX 3aKoHOAAaTENbCTB 06 OXxpaHe BbipaXKeHu honbKopa ot
HEe3aKOHHOro MCNOMb30BaHWUSA Y OPYIUX HAHOCALMX yLlepb AencTBMi' NyHKT 37.
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(i)  BbIpaxeHWs gencTBMEM, B HAaCTHOCTM HApOAHble TaHUbl, ApaMaTyprus u
Xy[oXecTBeHHble (hopMbl 06pSA0B, HE3ABMCMMO OT TOrO, BONSIOLLEHbI OHM B MaTepuanbHyHo
dopMy, UMK HET; 1

(iv) BbIpaxeHus B MaTepuansHoi dopme®:.

B koHTekcTe MKIP TepMUHbI «TpaaUUMOHHbIE BbIPaXXeHUS KYNbTYPbI» N «BblpaXXeHWs
donbknopa» ABNATCA CUHOHUMUYHBIMU N B3aMMO3aMeHSEeMbIMU.

Ex-situ

B oTHoweHWn onpegeneHnsa «coxpaHeHue ex situ» B ctatbe 2 KoHeeHyuu o 6uono2udeckom
pasHoobpa3suu (1992 r.) «ex Situ» MOXeT NOHUMATLCS Kak «KOMMOHEHTbI BMONornMyeckoro
pa3Hoobpa3sns BHE X eCTECTBEHHbIX MECT OBUTaHNSA».

[o6pocoBecTHas npakTuka

BbipaxeHune «4o6pocoBeCcTHas NpakTka» UCNoNb3yeTcsl B ONPEAENEeHHbIX NMONOXEHNUAX
GepHckol koHeeHUUU 06 oxpaHe niumepamypHbIX U Xy0oxXecmeeHHbIX npouszeedeHuli (1971 r.)
B OTHOLLEHWWN UCKIMIOYEHUIA N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 ctatbu 10,
KacarLnncs LMTUPOBaHUS, a Takke NyHKT 2 ctaTbn 10, kacarowwmincs cBo6ogHoro
MCcnonb3oBaHWs NpPon3BedeHnin B 06beme, onpaBaaHHOM NOCTaBIIEHHOW LENblO, B KAYecTBe
UnncTpauun yyebHoro xapaktepa). [Ans onpeaeneHnst Toro, kakasi NpakTuka MoxeT
cunTaTbes «40b6pPOCOBECTHOMY, CneayeT NPUHATL BO BHUMAHWE KPUTEPUM TPEXCTYNEHYATON
nposepkn®.

MpaBa hepmepoB

B ctatbe 9.1 MexdyHapoOHo20 dozoeopa 1po0080/1IbCMEEHHOU U CE/IbCKOX03AUCM8EHHOU
opaaHu3ayuu (PAQ) o eceHemu4ecKkux pecypcax pacmeHul 0ns npou3eodcmea
rpodoeoribcmeus U 8e0eHUs cerlibCKo20 X03sLlicmea NPpU3HaeTCs «TOT OFPOMHbIN BKNaa,
KOTOpPbIA BHOCAT U ByayT BNpeab BHOCUTbL B COXPAHEHUE U Pa3BUTUE FrEHETUYECKMX PECYPCOB
pacTeHu, KOTOPbIE COCTaBMAOT OCHOBY ANs NPOU3BOACTBA NPOAOBOMLCTBUSA U
CENbCKOXO3ANCTBEHHOW NPOAYKLMN BO BCEM MUPE, MECTHbIE N KOPEHHbIE 0BLLMHBI U hepmepbl
BCEX PEMMOHOB MUpa, OCOOEHHO LEHTPOB NMPOUCXOXAEHUS U pa3HoOOpa3ua KynbTyp». Ctatbs
9.2 onpepensieT «npaBa hepmepoBy» cnegyowmnm obpasom: «(a) oxpaHa TPaaULMOHHBIX
3HAHMWN, KACaKLLMXCA FEHETUYECKMX PECYPCOB pacTEHMI NS NPOM3BOACTBA NPOAOBONBCTBUS U
BeOEHUs cenbckoro xo3sancTea; (b) npaeBo Ha paBHOMpaBHOE y4acTve B pacnpegeneHum
BbIFOA, NOMy4aeMblX OT UCMOMb30BaHMSA FrEHETUYECKNX PECYPCOB pacTeHWU Ans Npon3BOACTBa
NPOAOBONBLCTBMA U BEAEHUSA CENbCKOro XO3ANCTBA; M (C) NPaBO Ha y4acTne B NPUHATUN
peLLeHN Ha HaUNOHarIbHOM YPOBHE Mo BOMpPOCcaM, CBA3aHHbIM C COXPAHEHMEM M YCTONYMNBBLIM
MCNONb30BaHWEM rEHETUYECKNX PECYPCOB pacTEHUI 451 NPON3BOACTBA NPOL4OBONBCTBMA U
BEOEHUS CENnbCKOro xo3smncTea». B ctatbe 2 MexdyHapoOHOo20 kodekca nogedeHusi
[MpodosornibcmeeHHOU U cenbcKoxossticmaeeHHoU opaaHusauuu (DAO) npu cbope u nepedaye
3apodbiuwiesoli nnasmMbel pacmeHul 3TOT TEPMUH OnpeaensdeTcs creayrowmm obpasom: «npasa,
BblTEKalOLLMe 13 NPOLLOro, HacToswero n Gyaylwero Bknaga hepmMepoB B COXpaHeHue,
COBEPLLEHCTBOBaHNE 1 NpeaoCTaBneHne reHeTUYeCKNX pecypcoB pacTeHnin, 0COOEHHO B
LeHTpax npoucxoxaeHus / pasHoobpasus. OTu npaBa npuHagnexat MexagyHapogHomy
coo06LLEeCTBY, BbICTYyMNalOLLEMY B Ka4eCTBE AOBEPUTENBHOrO YNpaBnsoLEro B MHTepecax

61 TunoBble NONOXEHMSA AN HAaUMOHAmbHbIX 3aKOHOO4ATENLCTB 00 OXpaHe BbIpaXKeHUn onbkriopa oT

HEe3aKOHHOr0 UCMOMb30BaHNSA 1 APYrMX HAHOCALWMX yepb aencTeun, pasgen 2.

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 06/1acT aBTOPCKOroO NpaBa U CMEXHbIX Npas,
agMUHMCTPATUBHOE ynpaBneHne KotopbiMu ocyllectenset BOUC, n Moccapuii TEpMMHOB MO aBTOPCKOMY
npaey 1 CMeXHbIM npasam», cTp. 289.
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HbIHELUHMX M ByayLnX NOKoNeHun oepmepos, B Liensix obecneyeHns NonHom Beirogbl Ans
dhepMepoB 1 NOAAEPKKM NPOLOIPKEHMSA X B3HOCOB, a TaKkKe OOCTUXEHUS ObLmMX Lenen
MexayHapogHoro npoekta PAO No reHeTUYECKMM pecypcam PacTEHNNY.

dukcauus

CornacHo topugndeckomy cnosapto bnaka, domkcaumen aBnsieTca Npouecc unm pesynbTtaT
3anncu aBTOPCKOro npousseneHns B ocsaszaemon oopme. Pukcaunsa nponsseaeHns nnm
06beKTa CMeXHbIM NpaB B MaTepuanbHon oopme (B TOM YMCne XpaHeHue B MaMsTu
9NEKTPOHHOrO YCTPOMCTBA (KOMNbOTEPA)), AOSMPKHA NPOM3BOANTLCA B AOCTATOYHO CTAOUbHON
dopme 1 Takum o6pasom, YTOObI Ha OCHOBE 3TOro NpousBefeHne Unn o6 bEKT CMEXHbIX NpaB
MOXeT 6bITb BOCMIPUHAT, BOCMIPOM3BEAEH UK coobLueH A0 Bceoblyero ceeaeHna®®. dukcaums
B MaTepuanbHon hopme He Bcerga aBnseTcs HeobxoanMbIM yCroBMeM OXPaHOCNOCOBHOCTH,
ogHako bepHckasi KoHeeHUUs 06 oxpaHe rumepamypHbIX U XyO0KeCmeeHHbIX rpouseedeHul
(1971 r.) npegycmaTtpuBaeT, YTO HaUMOHaNbHbIM 3aKOHOAATENLCTBOM B 0651aCTM aBTOPCKOroO
npaea crKkcaLma MoxeT BbITb NpeanMcaHa B kayecTse Takoro ycrosua®. dukcaums B
MaTepuanbHOn bopMe TPaaULMNOHHBIX BbIPAXXEHUI KynbTypbl MOXET cO34aTh HOBblE NpaBa
WHTENNeKTyanbHOM CO6CTBEHHOCTM Ha TakKyto OUKCaLMIo, U 3TV NpaBa MoryT ObiTb
HenocpeaCTBEHHO UCMOMb30BaHbl AN OXpaHbl CaMUX TPAOULMOHHbBIX BbIPaXXeHUN KynbTypbl —
Takas cTpaTervsi MCnonbL30Banach Ans oxpaHbl APEBHEro HackanbHOro 1ckyccTea®’.
Bbicka3biBanocb MHEHME, YTO 13-3a UCMOSMb30BaHUSA TEPMUHA «BbIPaXXEHUE» MOXET
BO3HUKHYTb BrnevaTtrneHme, 6yaTo Ans oXpaHbl TPAOULMOHHbBIX BbIpaXXEHUIN KyNbTypbl
cyliecTsyeT Tpe6oBaHme no ux pukcaummn®.

donbknop

B cooTtBeTcTBUM C onpeaeneHvem, cogepxawmmes B PekomeHdayuu o0 coxpaHeHuu
mpaduyuoHHoU Kyribmypsbl U ¢posibkriopa (1989 r.) OpraHusaumm O6begmHeHHbIx Hauun no
BOnpocamM obpasoBaHus, Hayku u kynbTypbl (KOHECKO), «donbknop (Mnu TpagmunoHHas u
HapoAHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbLIX Ha TPaauLUUAX KyrnbTYpPHOroO
coobLecTBa TBOPEHWI, BbIPAXXEHHbIX PYMNMON UM MHAUBUAYYMaMMU U MPU3HAHHbIX B Ka4YecTBe
OTPaXXeHUs1 YasiHUN cooOLLECTBa, €ro KyrnbTYPHOM N CoLManbHOM CamMoBbITHOCTY;
onbKnopHble 06pasupbl M LEHHOCTN NEPEAaTCA YCTHO, NyTEM MMUTALMK U APYTMMU
cnocobamn. Ero chopmbl BKNOYAKOT, B YACTHOCTW, SA3bIK, IMTEPATYPY, MY3bIKy, TaHLbl, Urpbl,
Mudpornoruo, obpsiabl, 06bl4an, pemecna, apxXMTekTypy v apyrme Buabl Xy40XXeCTBEHHOrO
TBOpYECTBay.

MepBble NOMNbITKA 3KCMSIMLUTHOIO YperynmpoBaHms BONPOCOB UCMOMb30BaHUSA TBOPEHUI
donbkropa 6binn NpegnpUHATLI B paMkax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSTbKMX CTpaH
(TyHuca B 1967 r., Bonusum B 1968 r. (NuLWb B OTHOLLEHUN MYy3blKaribHOro donbkriopa), Yunu B
1970 r., Mapokko B 1970 r., Armxnpa B 1973 r., CeHerana B 1973 r., Kenun B 1975 ., Manu B
1977 r., bBypyHau B 1978 r., Kot-a’'MByape B 1978 1., 'BuHee B 1980 r., a Takke B TMnoBom
3akoHe TyHuca 06 aBTOPCKOM MpaBe Afd pasBMBaloLNXCA cTpaH B 1976 r.) u mexgyHapoaHoMm
aoroBope (paspaboTaHHbi B baHrn B 1977 r. TekcT KoHBeHumn 06 AdprkaHCckom
pervoHanbHOM opraHusaumnn NHTennekTyanbHon cobcTBeHHOCTU, Aanee «KoHBeHUNS
APOUC»). Bo Bcex aTnx TekcTax npousseneHuns hosibKnopa paccmaTpuBalroTCs Kak YacTb
KynbTYpPHOro Hacneaus Hauuu («TpaguumMoHHOro Hacneaunsa», «KynbTypPHOro Hacneaunsay;

63 My6nukauus BOUC «Pykoeoacteo BOUC no porosopam B 06n1acTty aBTOPCKOro npaea M CMEeXHbIX Npas,

afMVHUCTpaTMBHOE ynpasneHue kotopbiMu ocylectenseT BOUC, n moccapun TepMrMHOB NO aBTOPCKOMY
npasy U CMEXHbIM rnpasam», cTp. 290.

[yHKT 2 cTaTbK 2.

Teppu AHke, «HecaHKUMOHMPOBaHHOE BOCTNPON3BEAEHNE HacKarbHOro UCKyccTBa»: TeMaTuyeckue
nccnepoBaHnsa B 06nacTu MHTENMEKTyanbHOW COBCTBEHHOCTU U TPaAULIMOHHDBIX BbIPAXKEHWI KyNbTypbl,
BOWC, 2003 r.

OTtuet cemHaguatomn ceccumn Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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B Ynnum — «oBLLeCTBEHHOro OCTOSAHUS KyNbTYpbl», UCNONb30BaHME KOTOPOro TpebyeT nnathl).
Tem He MeHee, MOXXHO NO-pa3HOMY NMOHUMATb 3HaYeHe TepMUHa «POSbKIOP», B KOTOPOM OH
yrnoTpebnserca B aTUX TekcTax. BaxHbIM aBTOpCKO-NpaBoBbIM 3f1eMEHTOM, O6LLMM Ang
NpMBEOEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMu (Kpome
Tunoeoeo 3akoHa TyHuca, B KOTOPOM HE COAEPXKMUTCA ONpeaeneHuns), aBNAeTcs To, YTo
PONbKIOP AOMKEH ObITb CO30aH aBTOPaMU, YbA MMYHOCTb HEM3BECTHA, HO KOTOPbIE
NpeanonoX1UTENBHO ABSIOTCS UK ABASNANCH rpaxgaHamu cTpaHbl. B KonseHuyuu APOUC
YyNOMUHAITCA TBOPEHUS OBLLUMHY», @ He aBTOPOB, YTO pasrpaHNYnBaET TBOPEHUS porbkiopa
OT Npoun3BeaeHNin, OXpaHAeMbIX TPaAULMOHHBIM aBTOPCKUM npaBoM. B Turnosom 3akoHe
TyHuca onpeaeneHne ornbknopa AaHo C UCNONb30BaHNEM 060UX 3TUX anbTEePHATUBHbIX
BO3MOXXHOCTEN U paccMaTpuBaeT HOSbKIOp Kak TBOPEHUS «aBTOPOB, KOTOPbIE
NPeAnoNOXNTENBHO ABMSOTCS rpaXgaHamn COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKNX
obwmH». B cootBeTcTBUM ¢ 3akOHOM Mapokko, hoNbKNop OXBaTbIBAET «BCE
HeonyOnnkoBaHHbIE MPON3BEAEHMS TAKOro poaax», Npu aToM 3akoHbl Arkupa u TyHuca He
OrpaHNYnBalOT OXBAT MOHATUS «ONBKIIOP» HeonybnMkoBaHHbLIMU Npou3BedeHnsmn. B 3akoHe
CeHerana npucyTCTBYeT YeTKOe NOHMMaHWE NOHATUA honbKNopa, Kyaa OTHOCATCA Kak
nuTepaTypHble, Tak N Xy4oXecTBeHHble npousseneHus. B KoHeeruyuu APOUC v Turnogom
3aKkoHe TyHuca npegyCcMOTPEHO, YTO OOSNBbKITOP BKITKOYAET M Hay4dHble paboTbl. BonbMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAaKOT «NPOoM3BEAEHMS N0 MOTMBaM OOSNbKIIopa» B KayecTse
OTOEeNbHOW KaTeropum NnpoussedeHni, Ans UCnosib30BaHNSA KOTOPbIX B KOMMEPYECKUX Lensax
TpebyeTcst ogobpeHne KoMneTeHTHoro opraHa®’.

dopmManbHOCTb

KOpugudeckuin cnoBapb bnaka onpegenset hopmanbHOCTb Kak MENKoe NpakTudeckoe
OeNCTBNE, KOTOPOE, HECMOTPS Ha €ro KaxyLLyCcs He3HAUUTENbHOCTb, 0ObIMHO HEO6X0ANMO
nNpeanpuHATbL AN 4OCTUXKEHMS ONpeaeneHHOro NpaBoBoro pesynbTtarta. B koHTekcTe
aBTOPCKOro npaBa TEPMUH «hopmanbHOCTL» 0003Ha4YaeT npoueaypHoe unm
agMUHUCTpaTUBHOE TpeboBaHue, Hanpumep, TpeboBaHWe pa3MeLleHns yBeLOMITEHNsT 00
aBTOPCKOM Npase, NpeAoCTaBNeEHMS KOMUIA UNN PermcTpaLmmn, KOTopoe AOMKHO BbiTb
BbINOSTHEHO B KAYECTBE YCMNOBUS AN1s NpMobpeTeHns aBTOPCKOro Npaea UM CMEXHbIX Npas,
NONb30BAHUS VMU UMM UX OCYLLECTBNEHMUS (BKIIOYas 06ecrneyeHHOCTL NpaBoBoii caHkumein)®.
B cooTtBeTcTBMM C bepHcKol KoHBeHUUel 06 oxpaHe iumepamypHbIX U XyO0KeCmMEEeHHbIX
npoussedeHul (1971 r.), CoenaweHuem BcemupHol mopaosgol opaaHu3ayuu (BTO) no
mop2o8bIM acriekmam rpaes uHmersnekmyarnsHol cobcmeeHHocmu (1994 r.) (CornaweHuem
TPUNC), ozoeopom BOUC no asmopckomy npasy n [Joeosopom BOUC rno ucrnonHeHuUsm u
¢oHoepamMmam Nonb30BaHNE NpaBamMmn N UX OCYLLECTBIIEHNE HE CBA3aHbI C BbIMONIHEHWEM
kakux 6bl TO HU BbIno dpopmansHocTein®.

FeHeTHM4Yecknn matepuan

B cooTtBeTcTBUM CO cTaTben 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHeTU4Yeckuii MaTepuany» o3HavyaeT «nobon matepuan pacTUTENbHOMO, XXKUBOTHOTO,
MMUKPOBHOIO Y MHOTO NPOUCXOXAEHWS, COAepXKaLLMn PYHKLMOHAMNbHbIE eANHULbI
HacrneacTBeHHOCTUY. Kpome Toro, BbiCKa3biBarochb npeasioxxeHme o ToM, 4Tobbl TEpMUH

67 TunoBble NONOXEHMSA AN HAaUMOHAmNbHbIX 3aKOHOO4ATENLCTB 00 OXpaHe BbIpaXKeHUn onbkriopa oT

HE3aKOHHOMO MCMOMb30BaHMs U APYTNX HAHOCALLMX ywepb aencTteun, 1982 r., yacTb |, NyHKTbI 5-7.
My6nukauus BOUC «Pykoeoacteo BOUC no poroBopam B 0611acTtv aBTOPCKOro nNpaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBneHue kotopbiMu ocylectenseT BOUC, n moccapun TepMMHOB N0 aBTOPCKOMY
npasy U CMEXHbIM npasam»’ cTp.290.

MyHKT 2 cTatbn 5 BepHckor KoHBeHUMK, NyHKT 1 ctatbn 9 Cornawenusa TPUMC, nyHkT 10 ctatbn 25
Horosopa BONC no aBTopckomMy npaBy u ctatbst 20 [loroBopa BOVC no ncnonHennsim 1 cpoHorpammanm.
Cwm. PykoBoacteo BOWMC no goroBopam no aBTOPCKOMY MpaBy U CMEXHbIM NpaBaM, aAMUHUCTPaTUBHOE
ynpaBrneHve koTopbiMu ocyecTtenseT BONC, u Mmoccapuin TepMUHOB, OTHOCSILLMXCSt K aBTOPCKOMY MpaBy U
CMeXHbIM npasam’ cTp. 291.
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«reHeTNYeCKUI MaTepuarny NoOHUMAnCcs «kak MaTepuan U3 kakoro 6bl To H GbIno
BMOMNOrMYECKOro UCTOYHIKA, B KOTOPOM EAMHWLIbI HACNIEACTBEHHOCTM OKa3bIBAKOT BIUSHUE UMK
BbINOMHSAOT PYHKLMM» "°.

FeHeTU4Yeckne pecypcobl

B cooteeTcTBMM CcO cTaTbeln 2 KoHeeHyuu o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH
«reHeTMYecKne pecypcbl» 03HaAYaeT «reHeTUYECKMIN maTepuan, NpeacTaBNALLnNA
haKTUYECKYIO UMK NOTEHUMANbHY LEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHAckozo coobwecmeaa o pexume docmyrna K 2eHemu4ecKum
pecypcam (1996 r.) oaeTcsa WMpoOKoe onpeneneHne «reHeTUYEeCKUX pecypcoB»: «BeCb
Ouonornyecknin matepman, KOTopbli COOEPXKUT rEHETUYECKYHO MHGOPMALNIO, UMEIOLLLYIO
peanbHY0 UK NOTEHLMarbHY LLEHHOCTbY.

B MMoccapuu MNpoaoBonbCTBEHHOW N CENbCKOX03MCTBEHHOM opraHm3aumm (PAO) no
pbIOONOBCTBY 9TOT TEPMUH ONpPeaensaeTcs Kak «3apoablleBasi nna3ma pacTeHum, XXMBOTHbIX
UNn Apyrux opraHM3MoB, coeprkallas nonesHble CUMBOIbI, UMeIOLLNE AeNCTBUTENBbHOE NNK
noTeHunanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax aTo Cymma BCeX reHeTUYECKNX
KOMBMHaLMI, NONyYEeHHbIX B MpoLEecce 3BOMOLMNY.

B ApYyrnx npaBoBbIX AOKYMEeHTaXx Npu CCbifike Ha reHeTn4eckmne pecypcCbl UCMNOJb3YHOTCA
pa3rnnyHble TEPMUHDI:

B ctatbe 2 MexdyHapodHoz2o dozoeopa DAO 0 pacmumeribHbIX 2EHEMUYECKUX pecypcax,
ucnionb3yembix 0515 npousgodcmea npodoesosibcmaus U 8e0eHUs Ce/lbCKO20 Xo3slicmea
(2001 r.) «pacTuTenbHbIE FEeHeTUYECKME PeCYPChbl» 03HaYatoT «nbon matepunan
pPacTUTENbHOrO NPOUCXOXAEHMUS, BKITHOYAst PENPOAYKTUBHBINA U BEreTaTUBHbIN NOCaA0YHbIN
mMaTepuan, cogepXxawimmn yHKUMOHarNbHbIe eaUHNLbI HACNEeACTBEHHOCTUY.

B ctatbe 2 MexdyHapodHozo Kkodekca rnosedeHust dns1 cbopa u nepedayu 3apodbiliesol
nna3mbl pacmeHut PAO (1993 r.) pacTuTenbHblE FTEHETUYECKME PECYPChI ONpeaensTcs Kak
«PEenpoayKTUBHLINA NN BereTaTMBHbIA NOCaA04HbIA MaTepuas pacTeHnny.

B nyHkTe 1 (@) ctatbn 2 MexdyHapodHozo npoekma ®AQO ro pacmumeribHbIM U
2eHemu4eckum pecypcam (1983 r.) 9TOT TepMUH onpeaensaeTcs Kak « penpoayKTUBHbIN UIn
BEreTaTMBHbLIN NOCAA0YHbIV MaTepuarn CrnegyoLwmx KaTeropun pacTeHUn: i) NCNosnb3yemble
KynbTUBMPYEMbIE BUAbI (COpTa) 1 BHOBb pa3paboTaHHble BUALI; i) ycTapeBlUME COpPTa;

iii) NMpMUTUBHBIE copTa (MECTHbIe COpTa); V) OMKME U COPHSIKOBbIE BMAbI, MMeoLne 6rimskoe
POACTBO C KyNbTUBMPOBaHHLIMM BUAAaMKN; U V) creuuanbHble reHeTudeckne oHapbl (BKoyas
3NUTHbIE POHAbI N OENCTBYIOLLME NNHUN CENEKLMOHEPOB M MyTaHTbl)». MexayHapoaHbIn
NPOEKT HE COAEPXKUT CCbINOK Ha «PYHKLUNOHArbHbIE €ANHMULbI HACNEeaCTBEHHOCTMY.

B opyrux vopuanyeckmx goKyMeHTax B 06nactv MHTenneKkTyanbHOM COGCTBEHHOCTN 3TOT
TEPMUH HEe NCMNOMb3yeTCsl, a UMEKTCA CCbINKM Ha «buonornyeckun matepuany». B Jupekmuse
Eeponelickozo corosa o rpasosol oxpaHe buomexHo1o02u4eckux usobpemeHudl (1998 r.) oH
onpeaensdeTcs Kak «matepuan, cogepXallnin reHeTUYeCKyo MHpopMaLmIo U CNOCOBHbLIN Ha
CaMOBOCMNPOU3BOACTBO UMK BOCMPOM3BOACTBO B OMONMOrMYeckon cucteme.

B cootBeTcTBMM ¢ Kodekcom DedeparbHbix rnpasusn CLUA Guonormyeckun matepuman BKIIoYaeT
«marepwman, cnocobHbIN Ha NPSAMOE UK HEMPSIMOE CaMOBOCMPON3BEAEHUNEY.

0 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenums reHeTuyeckux pecypcoB B KOHBEHLMM 0 Guonormyeckom

pa3Hoobpasnu 1 ee B3aMMOCBS3b C PYHKLMOHANBbHLIM MEXAYHapOAHbIM PEXUMOM AOCTYNa U COBMECTHOTO
Nonb30BaHusl Bbirogamu), cTp. 8.
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B cootBeTcTBMM CO cTaTbeln 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.),
Buronornyeckne pecypcbl BKIHOYAIOT «reHETUYECKME PECYPChl, OPraHU3Mbl UM UX YaCTw,
nonynaumm unu nobble gpyrne GUOTUYECKNE KOMNOHEHTbLI AKOCUCTEM, UMEKOLLNE DAKTUYECKYIO
WU NOTEHLMAarbHYI NONE3HOCTb UMW LLEHHOCTb ANS YenoBeYecTsay.

Hacnepue (KopeHHbIX HapoAoB)

TepMyH «Hacnegme KOPEHHbIX HAPOAOBY (M MPOYMX HAPOAOB) NN «KyNbTYPHOE Hacneane
KOPEHHbIX HAPOAOB» B LIENTOM OTHOCUTCA K TOMY, YTO OnucbiBaeTca B [Tpoekme npuHyunos u
PYyKOBOOAWUX yKa3aHUU Mo oxpaHe Hacriedusi KopeHHbIX Hapodoe (2000 r.), paspaboTaHHOM
Mpenceparenem-goknagymkom NogkomMmccum No NOOLLPEHMIO U 3alLMTe NpaB YenoBeka
r-xon Qpukon-paH [daac. B nyHkTax 12, 13 n 14 PykoBogawmx ykasaHui cogepatcs
onpegenexHns.

MyHKT 12 rnacuT: «[H]acnegue KoOpeHHbIX HAapPOOOB HOCUT KOSMEKTUBHbIN XapaKkTep N COCTOUT U3
BCeX 0O6bEKTOB, [OCTONPUMEYATENbHbBIX MECT U 3HAHWUIA, B TOM YMCNE A3bIKOB, OCHOBHbIE
CBOMCTBA UNKN UCMONb30BaHNE KOTOPLIX NepedaeTca 13 NOKONeHNs B NOKOMNEHNe U KoTopble
paccMaTpuBalOTCS Kak Hepas3pblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nnbo ero
Tepputopven TpagnuunoHHOro NpMpPoAONoNb30BaHMs. Hacnegue KOpeHHbIX Hapo4oB Takke
BKITlO4aeT 00BbEKTLI, AOCTONpMMeYaTerbHble MecTa, 3HaHUS, a Takke nutepaTypHble Unu
XyOO0XECTBEHHbIE NPOM3BEAEHNSI 3TUX HAPOAO0B, KOTOPbIE MOrYT ObITb CO34aHbl N BHOBb
oBHapyxeHbl B byayLiem Ha ocHoBe nx Hacneaua». yHKT 13 rmacut: «[H]acnegne KOpeHHbIX
HapOOO0B BKMOYAET BCE ABMXUMbIE KYNbTYPHbIE LEHHOCTU, KOTOpble onpeaeneHsb! B
cooTBeTcTBYOWMX KOHBeHUnAX KOHECKO; Bce Babl NMTepaTypHbIX U XyA0XECTBEHHbIX
Npou3BeAEHNI, TaKNX Kak My3blka, TaHLUbl, NECHWU, LepEMOHMU, CUMBOSTbI U 3HAKW,
noBecTBOBaTeNbHbIE N MO3TUYECKNE NPOU3BEAEHNS, a Takke BCe (POPMbl JOKYMEHTMPOBAHMS,
npuHagnexalime KopeHHbIM Hapo4aMm Ui BbINOMNHEHHbIE UMW, BCE BUObI HAYYHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEeOULIMHCKUX, SKONOrMYeCKMUX 3HaHWU U 3HaHWMN,
CBsA3aHHbIX ¢ BMopa3Hoobpa3snem, BKNoYasa MHHOBALMM HA OCHOBE 3TUX 3HAHUN, KyNbTypHbIE
COpTa, NlekapCTBEHHble CpeacTBa U MeguKaMeHTbl U BUAbI UCNONb30BaHWS nopbl U dhayHbl;
HeABWKMMbIe KyNbTypHblE LIEHHOCTU, TaKMe Kak CBSILLEHHblE MecTa KynbTypHOro, MpMpogHOro u
NCTOPUYECKOrO 3HAYEHNA N MeCTa 3axopoHeHniny. TyHKT 14 rmacuT: «[Klaxablh afieMeHT
Hacneansa KOpeHHbIX HAPOAOB MMeeT BnagenbLeB, KOTOPbIMU MOTYT SBAIATLCA HAPO B LEeSioM,
oTaenbHasi ceMbs UNK KnaH, obbeanHeHne unu obimHa, NMbo oTaenbHbIE NULA, KOTopbIe
npownu cneumnansHoe obyvyeHre nnnm nHMLMaumo 4ns Toro, YTobbl BbICTyNaTb B Ka4eCcTBe
Takoro poga xpaHutenen. Bnagenbubl Hacnegusa OOMKHbI ONpeaenaTbCs B COOTBETCTBUN C
06blvasiMu, 3aKOHaMM 1 NPAKTUKOM CaMMUX KOPEHHbIX HapogoBy. B uensx HacToawmx
PykoBogsaLmMx ykazaHUN «KynbTypHOE Hacreame KOpeHHbIX Hapo4oB» O3HavYaeT Bce 0O6beKThl,
CO3[aHHble, BOMMOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuarnbHON, Tak U B HeMaTepuanbHom
dopMe, KOTOpbIE COCTOAT U3 XapaKTEPHbIX ANIEMEHTOB KyNnbTypbl KOPEHHOIO HApoAa U KoTopble
pa3pabaTbIBalOTCA U COXPAHATCS 3TUM HapoaoM nMbo oTAeNbHbIMY ero NpeAacTaBUTENAMN,
ecnv npoussBefeHne oTpaxaeT TPaAULMOHHbIE BbIpaXeHus 3Toro Hapoga B obnactu
nuTepaTypbl, Xy4OXXEeCTBEHHOrO TBOPYECTBA UM Haykn. Takune co3gaHHble, BOMNMOLWEHHbIE U
npou3BedeHHble 06beKTbl BKMOYAOT NPakTUKy, BOCNPOU3BeAEHNE, BbIpaXeHue, a Takke
WMHCTPYMEHTbI, 06BEKTbI, apTedaKkTbl, 4OCTONPMMeYaTenbHble MECTa N CBA3aHHbIE C HUMM
KynbTypHbIE NPOCTPAHCTBA, KOTOPblE NPU3HaHblI KOPEHHBIMU HAapogaMn N OTAENbHBIMU UX
npeacTtaBMTENSMU Kak YacTb UX KyNbTypHOro Hacneausi. OHuM Takke BKNIOYAT 3HaHWS,
BO3HUKaOLWMe B pe3ynbTaTte MHTENNeKTyanbHON U UHTYUTUBHOW AESATENbHOCTU B
TPaAMLMOHHOM KOHTEKCTe, B TOM YMCNe HOYy-Xay, HaBblKM, MHHOBaLWK, NPaKTUKa U NO3HaHUS,
COCTaBrsAoLLMNE YaCTb CUCTEM TPAANLMOHHbBIX 3HAHUI, a TaKKe 3HaHWS, BONSOLEHHbIE B
TPaAULMNOHHBIX YKIadax XXM3HU KOPEHHOro Hapoda unu cogepxalimecs B KogmuLMpoBaHHbIX
cucTemMax 3HaHuin, KOTopble NepenaroTca N3 NokoreHus B nokoneHne. KynbTypHoe Hacnegue,
nepegasaemMoe M3 NOKONEHUSA B MOKOIEHME, MOCTOSIHHO BOCCO34aeTCs KOPEHHbIMU Hapogamn B
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KayecTBe peakumm Ha U3MEHEHUS, NpoM3oLLeLLIne B X cpeae, U B3auMOCBA3N C MPUPOAON U
COBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLYLLLEHNE CaMODLITHOCTHU 1
npeemcTBeHHoCTU .

KopeHHble 1 MeCTHbIe OOLUMUHDI

TepMVH «KOPEHHbIE N MECTHbIE OOLLMHbI» ABNAETCH NPEeAMETOM LLUMPOKOro 06CYKAEHWS U
uccrnegoBaHus. YHuMBepcarnbHOro, CTaH4apTHOro onpegeneHns TepMUHa «KOpeHHbIE U
MeCTHble OBLLUMHBI» He CyllecTByeT. JTOT TEPMUH Ucnonb3yeTcs B KoHgeHyuuU o
buornoeauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseTt, yto «Kaxgas
Horosapusatowwasca CTopoHa, HaCKOMbKO 3TO BO3MOXHO 1 LiernecoobpasHo:

(j) B cooTBETCTBUM CO CBOMM HaUMOHaNbHbIM 3aKOHOA4ATENLCTBOM O0becneynBaeT yBaxeHue,
COXpaHeHue 1 NogaepXaHne 3HaHMNM, HOBOBBEAEHUIN N MPAKTUKM KOPEHHbBIX N MECTHbIX OBLLMH,
OTpaxatLLMX TPAANLMOHHBIA 06pas XM3HW, KOTOPblE MMEIOT 3Ha4YEeHNe ANs COXPaHEHUS 1
YCTOMYMBOrO MCMNONb30BaHNSA Gronormyeckoro pasHoobpasuns, cnocobcTByeT nx 6onee
LUIMPOKOMY MPUMEHEHMIO C O40OPEHNSA 1 NPU y4aCTUM HOCUTENEN TakUX 3HAHW, HOBOBBEOEHWI
M NPaKTUKK, a Takke NooLpsieT COBMECTHOE Nofb30BaHWe Ha cnpaBeasiuBo OCHOBE
BbIrO4aMM, BblTEKAOLLUMN N3 NPUMEHEHNS TaKNUX 3HAHWUIA, HOBOBBEAEHUIN U NPAKTUKK; ...».
ToT e cambli TEPMUH UCNonb3yeTcs B Ha2oliCKoM rnpomokorsie peaynupogaHus docmyna K
2eHemu4yeCcKuM pecypcam U CO8BMECMHO20 UCMOMb308aHUsI Ha cripagednueol U pagHoU OCHO8e
8b1200 om ux npumeHeHusi K KoHeeHyuu o 6uonoauvyeckom pa3Hoobpasuu (2010 r.).

B KoneeHuuu o buonoeuyeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» MCNONb3YeTCH NPU NPU3HaAHUN OOLLMH, KOTOPbIE MMEIOT AAaBHIOK CBA3b C 3E€MISMU U
BOJaMM, Ha KOTOPbIX OHW NMPOXMUBAIOT UMM KOTOPLIMM NOMb3YTCsA» 2. MeCTHble OBLLMHBI MOTYT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 9KONTOrMYECKOro panoHa, Ybe CyLLeCTBOBaHMNE
MOSTHOCTLIO UMM YaCTUYHO HaNpPsAMYyo 3aBUCUT OT BrMopa3Hoobpasnsa parioHa 1 TOBapOB U yCnyr
9KOCUCTEMbI U KOTOPOE B pe3yrbTaTe 3TON 3aBUCMMOCTU pa3paboTano nnv npuodpeno
Tpa,EI,7VI3LI,VIOHHbIe 3HaHWs, BKNoYasa doepmepoB, pbibonoBOB, CKOTOBOAOB, ObuUTaTeNnen necos u
ap» .

TepMUH «MeCTHble 0BLLMHBI» NCNONb3YyeTcs B AOKYMeEHTax «Bkrnag cTpaH-eanHOMbILINEHHWL, B
NPOEKT cTaTen No oxpaHe TPaguUMOHHbIX BblpaxxeHun KynbTypbl» (WIPO/GRTKF/IC/19/9) n
«Bknag cTpaH-eQUHOMBILWNEHHNL, B NPOEKT CTaTen N0 OXpaHe TPaaULUMOHHbIX 3HaHUN»
(WIPO/GRTKF/IC/19/1). MyHKT 2 cTaTbk 2 060MX JOKYMEHTOB rfacuT: «[B] Lensx HacTosLwen
CcTaTbW TEPMUH KMECTHbIE OOLLMHbI» BKNOYaeT Nobyro Knaccugukaumo coumanbHOm u
KynbTYpHON CaMOBbLITHOCTM rocyaapcTBa-yreHa, Kotopas onpegerneHa BHyTPEHHUM
3aKOHOOaTENbCTBOMY.

OTOT TEPMUH Takke ucnonbsyetcs B MexdyHapoOHom Aozosope TpodoeosibcmeeHHOU U
cenbcKoxossticmeeHHoU opaaHusauuu (DAO) o ceHemu4YecKkux pecypcax pacmeHul 0rs
npouseodcmea npodososibcmeus U eedeHusi cesibckoao xo3satcmea. yHkT 1 ctatbn 5
onpegenserT, uto «Kaxgaa [orosapusatowasica CTOpoHa ... B YaCTHOCTU, B Hagnexawmnx
cny4vasx: ... (d) cogenctByeT COXpaHEHMIO in-Situ AMKUX OPM KyNbTYPHbLIX PacTEHUNA U AUKUX
pacTeHun Ans Npou3BoACTBa NPOAOBOMLCTBUSA, B TOM YNCNE B OXPaHSEMbIX paioHax nyTem
noadepXk1, cpeam NpPoYero, yCUImm KOPEHHbIX N MECTHbIX OBLLMH...». TePMUH «MECTHbIE U
KOpEeHHble 0OLUHbBI» ncnonb3yeTcs B nyHkTe 1 ctaten 9: «[JoroBapusatowmecss CTOPOHbI
NPU3HAIOT TOT OFPOMHbIN BKIa, KOTOPbIA BHOCAT 1 OyayT BNpeAb BHOCUTb B COXPaHEHME U

" «HopMOTBOpYECTBO: NPUOPUTETHBIE HaMpaBneHus GyayLel HopMoTBopYeckol AeaTensHocTn. O63op

npoeKTa NPMHUMMOB U PYKOBOASILLMX YKa3aHWI N0 OXpaHe Hacneamsi KOPEHHbIX HAapoa4oBy, pabounii
[IOKyMEHT, npeacTasneHHblit Moso MokoTa n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 uioHa 2006 T.
MoHsTHe «mecTHble 0bwuHBI», CnpaBoyHasa nybnukaums, nogrotoneHHas CekpeTtapuatom MocTosiHHOrO
dopyma no Bonpocam KOpeHHbIX HapoaoB Ans CemmnHapa aKCnepToB MO pa3yKpYnHEHWIO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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pasBuUTUE FrEHETUYECKUX PECYPCOB pacTEHUN, KOTOPblE COCTaBNAOT OCHOBY ANSA NPOU3BOACTBA
NpPOAOBONbCTBUA N CEITbCKOXO3ANCTBEHHOW NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE
0GLWMHBI M hepmepbl BCEX PETMOHOB MUpa...». TE€PMUH «MECTHble OBLLMHbI» NCNONb3yeTcs B
nyHkTe 1 ctatbn 5: «Kaxgasa JorosapumBatowasics CTopoHa, B YaCTHOCTU, B Hagnexawmx
cny4vasx: (C) okasbiBaeT COAENCTBME UNK NOAOEPXKKY YCUITMAM (DePMEPOB U MECTHbIX OBLLIMH,
HanpaBfeHHbIM Ha paunoHanbHOE NCNOSb30BaHME Y COXPaHEHME B XO3ANCTBAX UX
pacTUTenbHbIX FTEHETUYECKMX PECYPCOB ANSA NPOM3BOACTBA NPOAOBOSLCTBUSA U BEAEHUS
CEernbCKOro X034nCcTBa...».

B apyrux opnanyeckmx 4OKyMeHTax UCNONb3yTCs ApYrne TEPMUHBL: TEPMUH «MECTHasi Unu
TpaguuMoHHast o6LWwuHa» ncnonb3yetca B CeakornmyHOCKOM rpomokose ob oxpaHe
mpaduyUoOHHbIX 3HaHUU U 8bipaxeHul ¢pornbkiopa (2010 r.) AdppurkaHCKon permoHanbHown
opraHusauum nHTennektyanbHon cobcteeHHocTn (APOUC). TyHKT 1 cTatbn 2 onpegenser,
4YTO «ObWUHa», ecriu 3mo rno3eosisiem KOHmMeKcm, ekoyaem e cebss MecmHyro unu
mpaduUUOHHYH OBLUUHY>.

B ctatbe 1 peweHus Ne 391 AHdckozao coobuiecmeaa o pexxume docmyrna K 2eHemMUYECKUM
pecypcam (1996 r.) TEpMUH «KOpeHHOE, adpo-aMepPUKAHCKOE UITM MECTHOE COOOLLLECTBO»
onpeaenseTcs Kak «rpynna nogen, Ybu coumanbHble, KynbTypHbIE U SKOHOMUYECKME YCIOBMS
OTNIMYAIOT ee OT APYrnX CEeKTOPOB HaLMOHarbHOM OBLLUHBI, KOTOpas pernameHTMpyeTcs
NMOMHOCTBI UMM YAaCTUYHO ee COBCTBEHHBLIMWN OBbIMasMK UK TpaguuusMu, nMbo cneunanbHbIM
3aKOHOAATENbCTBOM, M KOTOPasi HE3aBMCMMO OT €€ NPaBOBOro CTaTyca COXpaHsAeT CBOU
COOCTBEHHbIE coumarnbHble, 3KOHOMUYECKME, KYNbTYPHbIE N NONUTUYECKNE MHCTUTYTbI, NMNBO MX
4acTby.

B ctatbe 7.1l BpemeHHOro 3akoHogaternbHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «MecTHas obLUMHa» onpeaenseTcs Kak «rpynna noaen, Bkoyas NOTOMKOB YreHOB
o6wmH Kunomby, oTnmyaroLiasca CBOMMU KynbTYPHbIMW YCIOBUAMW, KOTOpPas TPaaULMOHHO
OpraHM3oBaHa Ha NPOTSPKEHUWN NOCreAoBaTENbHbIX MOKONEHUN U UMEET CBOM COOCTBEHHbIE
o6blvamn, CoXpaHasa CBOM COLMarbHO-3KOHOMUYECKNE NHCTUTYThIY.

MCKOHHbIe 3HaHuA

VCKOHHBIMW 3HAHUAMU ABNAOTCA 3HAHWUS, HOCUTENAMU U NOb30BaTENAMU KOTOPbIX ABMAOTCS
«KOPEHHbIE» OBLWMHBI, HapoAdbl U HaUMK. B Takon TpakTOBKE «MCKOHHbIE 3HAHUS» O3HA4aloT
TPaAULMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TaknuM 0Gpa3oM, MCKOHHbIE 3HaHUSA BXOOAT B
KaTeropuio TpaauLMOHHbIX 3HAHWI, NMPU 3TOM TPaAAULIMOHHbIE 3HAHUS HE 06A3aTeNbHO
ABMAKTCHA UCKOHHbIMW. OAHAKO 3TOT TEPMUH TaKKe UCMONb3yeTcst AN 0003HAYEHMS 3HAHWIA,
KOTopble camu No cebe ABMATCA «MCKOHHbIMWUY». B Takol TpakToBKE TEPMUHbI
«TPAANLIMOHHBIE 3HAHUA» N KUCKOHHbIE 3HAHUS» MOTYT BLICTYNaTh Kak B3anuMosameHsiemble ',

KopeHHble Hapoabl

TepMuH «KOpeHHble Hapoabl» ABNAETCA NPEAMETOM LUMPOKOro OOCYXAEHMS U UCCNEAOBAHUS.
YHuBepcarnbHoro, CTaH4apTHOroO onpeaeneHunst 3Toro TepMnHa He CyLLecTBYyeT.

Heknapayus OpeaHusauyuu ObbeduHEeHHbIX Hayuli 0 npagax KopeHHbIX Hapodos 2007 T.
NPU3HaeT paBHbIE MpaBa YerioBeka KOPEHHbIX HAPOAO0B OblTb CBOOOAHBIMM OT KYIbTYPHOW
OVCKPUMMUHALMN N CTPEMUTLCSA COAENCTBOBATL B3aMMHOMY YBaXKEHMIO Y TAPMOHUYHBLIM

[ CM. OT4eT BOUC 0 MUCCHSIX MO YCTaHOBINEHUIO (PAKTOB, KacaloLMXC UHTENNeKTyanbHOW COGCTBEHHOCTU U

TPaAAMUMOHHBIX 3HaHU (1998-1999 rr.), 03arnaBneHHbIN «Hyxabl 1 YasgHUA HocUTenen TPaguUNOHHBIX
3HaHUI B 06nacTn MHTeNneKTyanbHon co6CTBEHHOCTMY, CTP. 23. CM. Takke Cn1CoK 1 KpaTkoe TEXHUYECKOe
NOSICHEHNE PasNUYHbIX POPM, B KOTOPbLIX MOXHO HaNTW TpaauumoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoxeHus.
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OTHOLLEHMSIM MeXay KOPeHHbIMW Hapodamu 1 rocyaapcteamu. OpHako B Hell OTCyTCTBYeT
onpeaeneHne «KOpPeHHbIX HapPOAO0BY.

OnucaHune NOHATUS «KOPEHHbIE» B ViccnenoBaHum Nnpobnems! AUCKPUMUHALNM B OTHOLLEHUN
KOPEHHOro HacerneHusl, NOAroTOBNIEHHOM cneumarnbHbIM AOKNaayYMKkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcs MHOTMMM KOPEHHBIMW HApoAaMu U UX NpeacTaBUTENbCKUMM
opraHu3auMsiMy B ka4ecTBe npuemrnemMoro paboyero onpegenenus. B aaHHom ViccnegosaHum
KOPEHHble OOLLMHbI, HAPOAbl M HALMW NOHUMAIOTCS KaK «Te, KOTOpble, UMESt UICTOPUYECKYIO
NPEeMCTBEHHOCTb C 0OLLECTBaMM, KOTOPbIE pa3BUBaArCh Ha X TEPPUTOPUSAX A0 nepuoga
3aBOEBaHUS U KONOHU3aLMK, CYMTAIOT cebs OTNNYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOpbIE
B HacTosILLLee BpeMsi FOCNOACTBYIOT B 3TUX CTpaHax Unm ux yactsax. OHKM cocTaBnsitoT B
HacToslLLiee BPeMS He JOMUHMPYIOLLME CEKTOPbI OGLLIECTBA U NOSHbI PELUMMOCTI COXPaHATb,
pas3BuBaTb U NepeaasaTtb OyAyLLNM NOKONIEHNSIM CBOW UCKOHHbIE TEPPUTOPUM U CBOIO
3THMYECKYI0 CaMODObITHOCTb B KAYECTBE OCHOBbI ANs1 MPOAOIKEHMS CBOETO CYLLECTBOBAHUS KaK
HapOAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbIMU OCOBGEHHOCTSIMMU,
coumanbHbIMM UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMUY.

Cratbs 1 KoHBeHumn MOT 0 KOpeHHbIX Hapodax U Hapogax, BeayLmux nriemeHHomn obpas
XM3HM B HE3ABUCUMBbIX CTpaHax, rnacut, 4to KoHBeHUusa pacnpocTpaHaeTcs:

«(a) Ha Hapoabl, BegyLume nnemMeHHon o6pas Xn3H1U B HE3aBUCUMbIX CTpaHax,
coumanbHble, KyIbTYPHbIE N SKOHOMUYECKME YCIOBUA KOTOPbIX OTNMYaOT UX OT APYruX
rpynn HaunoHarnbLHOro coobLlecTBa 1 NONOXEHNE KOTOPbIX PEryNNMpyeTCs NOMHOCTBIO UK
YaCTMYHO UX COBCTBEHHLIMU OObIYAAMW UMK TPAAULMAMU, UK CNeumanbHbIM
3aKoHO4aTEeNbCTBOM;

(b) Ha Hapoabl B HE3aBUCUMbLIX CTpaHax, KOTOpble paccMaTpmBalOTCH Kak KOPEHHbIE
BBUAY TOro, YTO OHU SIBNAOTCA MOTOMKAMM TEX, KTO HAcensan cTpaHy unm
reorpadmnyeckyto o6nacTtb, YacTbio KOTOPOW SIBNSETCA AaHHAsA CTpaHa, B Nepuop ee
3aBOEBaHUS UNN KONMOHM3ALMW UIN B NEPMO YCTAHOBMNEHMS CyLLIECTBYOLLMX
rocy4apCTBEHHbIX rPaHuL, 1 KOTOpblE, HE3aBUCUMO OT UX NMPaBOBOro NOSOXKEHWS,
COXPaHAT HEKOTOPbIE UNN BCE CBOM COLMAnbHbIE, 3KOHOMUYECKME, KyTTbTYpHbIE U
NONUTUYECKNE UHCTUTYThI» .

B Cnucke cokpaweHuin n rnoccapum tepmmHoB MNporpammel OOH no okpyxatoLlen cpege
(FOHEI) copepxunTca crnepyrollee onpeaeneHme «KKOpeHHOro Hapoaa/HapoaoB»:
«YHMBepcanbHOro, CTaHgapTHOIO onpeaerneHnst 3Toro TepMuHa He cyuiecteyet. OObIYHO
CYMTAETCH, YTO ITOT TEPMMH BKIOYAET YIIEHOB KyIbTYPHbIX FPYMN U UX NOTOMKOB, KOTOPbIE
UMEIOT UCTOPUYECKYHO NMPEEMCTBEHHOCTb UK CBA3b C OnpeaeneHHbIM PEMMOHOM UK YacTaMU
pervoHa, KoTopble HacensaT UK paHee Hacensanm aToT PErMoH 40 ero nocneayoLLen
KOMNOHM3aLmMmn unu 3axsarta nmbo Hapsiay C ApYrMMuM KySnibTypHbIMU rpynnamu B xoae
PopMUPOBaAHUSA HALMOHANBHOrO rocygapcTea, NMbo NpoXxmeann He3aBnCUMo 1 Gbiny No
BonbLuen YacTy M30NMPOBaHbI OT BNUSIHWUS YTBEPXKAAEMOTrO HaLMOHanNbHbIM rocyAapCTBOM
PYKOBOZCTBA, U KOTOPbIE B 3TUX YCNOBUAX COXPaHUMK, NO MEHbLUEN Mepe YacTU4HO, CBOM
crneumguyeckme a3blKoBble, KyrbTYpHbIE U couManbHble/opraHn3aLMoHHble 0COGEHHOCTH 1 3a
CYET 3TOr0 COXPaHAT HEKOTOPYIO 0O60COBNEHHOCTb OT OKPY>KatoLLEro HaceneHms u
OOMUHUPYIOLLIEN KYNbTYpbl HALMOHANbHOMO rocygapcTea. TepMUH Takke BKMOYaeT Hapoapbl,
KOTOpble OTHOCAT ce651 K KOPEHHBIM HApo4aMm, 1 Te, KOTOPbIX APYrve rpynmnbl MPU3HaKT
TakoBbIMU» '°.

& Cratba 1 KoHBeHuun MOT Ne169 o kopeHHbIX Hapodax U Hapoaax, BeAyLiuX NiemMeHHon obpas uU3Hu B

He3aBUCUMBbIX CTPaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeetcs Ha:
http://www.unep.org/delc/portals/119/Glossary_terms%20_for_Negotiators_MEAs.pdf.
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BceMupHbIii GaHK UCMONb3yeT TEPMUH «KOPEHHbIe Hapoadb!» B LUMPOKOM CMbICIE OIS
0603Ha4YeHNst oTAErNbHbIX rPYMM, KOTOPbIE B TOM U MHOW CTENEHM OTBEYalOT CreayoLwmnm
XapaKTepuUCcTMKaM:

(i) camompeHTMdUKaUMA B Ka4eCTBe YreHOB 0COBON KOPEHHOW KyrbTYPHOW rpynnbl U
npu3HaHWe ocTanbHbIMU UX NPUHALNEXHOCTM K 3TOW rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apeana obuTaHusa ¢ YeTKUMK reorpadmnyeckumm
XapakTepUCTUKaMM UITM UCKOHHOW TEPPUTOPMM B palioHe OCYLLECTBIEHMS NPOeKTa, a
TaKkKe OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanomM obuTaHus u
Tepputopuen;

(i)  Hanuume KynbTYPHbIX, 3KOHOMUYECKUX UMM NOMUTUYECKUX MHCTUTYTOB, OCHOBAHHbIX
Ha 0BblYasix U OTNINYAIOLLMXCA OT COOTBETCTBYHOLLUX MHCTUTYTOB AOMUHUPYIOLLLETO
obLiecTBa 1 KynbTypbl; U

(iv) Hanuumne cobCTBEHHOrO A3blKa, KOTOPLIN HEPEOKO OTNMYaeTcs oT opuLnanbHOro
A3blka JaHHO CTPaHbl UMK pervoHa’”’.

Monutnka MOCP B oTHOLEHUN paboTbl C KOPEHHBIMU Hapogamu, paspaboTaHHast
MexayHapoaHbIM (POHAOM CerbCKOX035MCTBEHHOrO pa3sutua (MOCP), rnacuT, 4to «B
COOTBETCTBUMN C MEXOYHapPOLHOMN npa|<Tvu<017|78 N B Lenax Hactodawen nonutukn, MOCP 6yget
ncnonb3oBaTtb paboyee onpeneneHme KOPeHHbIX HapO4OB, OCHOBAHHOE Ha CreayHLLMX
KpUTEpPUSIX:

- Bornee paHHee Mo BPEMEHM 3acerneHne N NCnosnb30BaHne onpeaeneHHol
TeppuTopum;

- [N0BpOBOMbHOE YBEKOBEUMBAHUE KYIbTYPHBIX OCOBEHHOCTEN, KOTOPLIE MOTYT
BKIIOYaTh TaKMe acnekTbl, Kak S3blK, CoLManbHas OpraHn3aLms, Penuris 1 AyXOBHbIE
LIEHHOCTU, PEXVMbI MPOVN3BOACTBA, 3aKOHbI Y MHCTUTYTI;

- camougeHTUdMKaLMs, a Takke NPUsHaH1e ApyriMu rpynnamm unm
rOCyapCTBEHHbLIMI OpraHamm B Ka4ecTBe OTAENbHON OBLLIHOCTW MoAen; u

- OnbIT CYLLECTBOBAHUSA B YCIOBUSIX NOPABOLLEHNS, MapritHanusaLumm, NULLeHns
COBCTBEHHOCTY, M3OMALMM U AUCKPUMUHALIMNY 2.

B paspabotaHHon Nporpammor OOH no okpyxatowen cpege (FOHEM) Monntrnke B OTHOLWIEHUN
paboThbl C KOPEHHLIMU HapoAaMun®® roBOpUTCS O TOM, UTO: «...(a) KOPEeHHbIe Hapoabl, Kak
nNpaBuno, NPOXMBAKOT Ha MCKOHHOW TEPPUTOPMM C YETKMMM reorpadomyeckumm
XapaKkTepucTukamm (Mnu COXpaHsaT 3aBUCUMOCTb OT Hee); (b) Ha cBoen TepputTopumn 0BbIYHO
COXPaHSAIT 0coOble KynbTYpPHbIE, 3KOHOMUYECKNE NN NOSIMTUYECKNE UHCTUTYTLI; (C) 0BbI4HO
CTPEMSATCA K COXPAHEHMIO KyNbTYPHbIX, reorpanyeckmx U MHCTUTYLMOHANbHbIX 0COGEHHOCTEN,
a He K NosIHOM accuMunaunmn B HaumMoHanbsHoM obuectse; 1 (d) oTHocAaT cebsi K KOpEeHHbIM
HapogaM Unn Hapogam, BeAyLUM MiIeMeHHON 06pas KU3HW».

" Cwm. OnepaunoHHas nonutuka 4.10 «KopeHHble Hapoabl», BcemupHbin 6aHk, 2005 r.; [XOH XeHpPUKCEH:

OcHoBHble nNpuHUMnbl peanu3auun KonseHumn MOT Ne 169, 2008 r.

[AaHHas cHocka siBnseTca YacTbio onpegeneHuns] KoHseHumns MexayHapogHon opraHnsaumm Tpyaa o
KOPEHHbIX HapoAax 1 Hapoax, Be4yLmux nnemeHHon obpas XunsHu B HesaBMCcHMMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauua OOH o npaBax kopeHHbIx Hapogos 2007 r., Pykosoasiimne npuHumnel TOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX Hapoaos, 2008 r., MNMocTosHHbIN popym OOH no Bonpocam KOPEHHbIX HapoaoB (Mpu
OkoHommnyeckoM u CoumansHom CoBeTe), MexydpexaeHdeckas rpynna nogaepxku no Bonpocam KOpeHHbIX
Hapogfos u NnaH genicteun OOH ans BToporo MexayHapoaHoOro 4ecaTuneTns KOpeHHbIX HapogoB Mupa

(cm. npunoxenue 1). Te xe kpuTepun ncnonbayotca PAO B ee NONUTUKE B OTHOLLEHUN KOPEHHbIX HAPOA0B 1
HapoaoB, BeAyLLMX NeMeHHOW 06pas Xn3Hu (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857e/i1857e00.pdf).

MmeeTcs Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

MmeeTcsa Ha: http://www.hreoc.gov.au/social_justice/conference/engaging_communities/unpan021101.pdf.
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HecmoTpst Ha Hanuune oBLUMX XapakTePUCTUMK, HE CYLLLECTBYET €AUHOrO 06LLENPU3HAHHOIO
onpeaeneHnst KOPEHHbIX HAPO4OB, KOTOpOe OTpa3susio Gbl Bce pasHoobpasne 3TUX HapOAOoB.
Kak npaBusno, B kayecTBe OCHOBOMOAratoLLero KpUtepusi 4ns onpeaeneHust Toro, SBNSOTCS N
TE UNW UHbIE TPYNMNbl KOPEHHBIMU UNW BeAYLUMM NIeMeHHOW obpas XM3HU, paccMaTpuBaeTcs
UX camomneHTUMKaLmMs B KaYeCTBE KOPEHHOIO Hapoaa N Hapoda, BeayLLero nriemMeHHow
o6pa3s Xn3HKW, Hapsay C TakKMMWU APYrMMK XapakTepucTUKaMm, Kak Si3blk U reorpadpuyeckoe
MONOXEHNe N cocpeaoTodeHNe.

B 3akoHe lNepy Ne 27811 «O BBeaeHWUM pexrumMa oxpaHbl KONNEKTUBHBIX 3HAHWUN KOPEHHbIX
HapOAO0B, NOMy4YEeHHbIX MOCPEACTBOM MCMOSb30BaHNSA BMONOrMyeckux pecypcoB» ot 24 nong
2002 r. «KOpeHHble Hapoabl» onpenensaTcs kak «abopureHbl, obnagatowmne npasamu,
KOTOpble cyllecTBOBanu o obpasoBaHuns NepyaHCKOro rocyaapcrsa, COXpaHsaLLmMe CBO
COBCTBEHHYIO KyNbTypy, 3aHMMaloLmne KOHKPETHYIO TEPPUTOPUIO U NpusHaoLwwme cebs
TakoBbIMU. K HMM OTHOCATCA Hapoabl B 4OOPOBOSbHON U30MALMK MU TE, C KOTOPbIMU He
YCTaHOBMEHbI KOHTaKTbI, @ TaKKe CeNnbCkne N KOpeHHble OBLUMHBLI. TepMUH «KOPEHHbIEY»
oxBaTbIBaeT Y MOXET ObITb MCMOMb30BaH B KA4YeCTBE CUMHOHMMA CIOB «abopUreHHbIe»,
«TPaAVLMOHHBIE», KATHUYECKMEY, KMPELKOBbIEY», KUCKOHHbIE» UK APYron OopMbl NOAOOHbIX
CnoB».

Ewe ogHMM TepMUHOM ABNSETCS TEPMUH «abopureHHble». OKcdopackuii cnosapb
onpegensaeT TepMuH «abopureHHble» Kak (1) «[...] 100U, pacmeHusi u XUBOMHbIe:
obumarowue unu cyuwecmsyrouwue Ha 3emsie ¢ OpesHeluUX 8PEMEH; CMPO20 UCKOHHbIE,
KopeHHble», (2) «[...] Hacensaeswue cmpaHy unu 3aHumasuiue ee 9o rpuxoda esporielickux
KOJTOHUCMO8 U meX, K020 OHU rpusesiu ¢ cobol»; u (3) «[...] umerowue omHoweHuUe K
abopueeHam Ascmparnuu usnu ux si3bikam, Tubo xapakmepHbie Orisi HUX».

B ctatbe 35 KoHcTutyuumn KaHagbl oTmedaeTcs, YTo «[...] KopeHHbie Hapodbi KaHalb!
ekroqarom uHdelues, uHyumos u memucos KaHadbr». B 1996 r. KaHagckast Koponesckas
KOMMCCUSA MO KOPEHHbIM HApPOAAM CaMOCTOATENbHO ONpPeAenuna CBOK Lenesyto rpynmny
cnegyrowmm obpasoMm: «... op2aHuUYecKue noaumu4yeckue U KyrnbmypHble obpa3osaHus,
Komophble Ucmopu4ecKu 80CX005iM K KOPeHHbIM HapolOam CesepHol AMEPUKU ...».

KopeHHbIMK SIBNSitOTCS Te 06LWMHBI, HAapoabl U HaLUWK, KOTopble, 06naaas MCTOPUYECKON
NPEEMCTBEHHOCTbLIO C 06LLecTBaMK, NOMYYUBLUMMU Pa3BUTUE HA UX TEPPUTOPUSIX 40
BTOPXKEHUS UMM KOMOHU3aUUn, cumnTatoT cebst OTNMYHBIMU OT APYrMX CEKTOPOB 0bLLECTB,
KOTOpPble B HACTOSILLIEE BPEMS FTOCMOACTBYIOT Ha 3TUX TEPPUTOPUSIX UMK YACTSX ITUX
Tepputopuii. B HacTosiee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLuecTsa U
PELUNTENbHO HAaCTPOEHbI Ha CoOXpaHeHWe, pa3BuTMe U nepeaady 6yayLmMM NOKONEHUSM UX
NCKOHHbIX TEPPUTOPUI N 3THUYECKOW CaMOBbITHOCTU B Ka4eCTBE OCHOBLI ANS AanbHENLLEro
CYLLLECTBOBAHUS Kak HAapoaoB B COOTBETCTBUU C MX COBCTBEHHBLIM KyrbTYPHBLIM YKIaaoM,
coumanbHbIMU MHCTUTYTaMK 1 NPaBoBLIMK cuctemammn®.

HapyweHue npaB

CornacHo topuanyeckoMy crioapto bnaka HapyLueHeM npae siBNsieTcs AeNCTBUE,
NPensaTCTBYIOLLEE peanu3aummn O4HOMO U3 UCKMIYUTENbHBIX NpaB Bnagenbla npaea
NHTENnekTyansHou cobcTBeHHOCTM. CoBCTBEHHO B chepe aBTOPCKOro npasa M CMEXHbIX Npas
HapyLLleHMEM NpaB sSIBNSETCA AeACTBME, OCYLLECTBIIEHHOE B OTHOLLEHWM Npou3BeaeHus,
OXpaHsieMoro aBTOPCKMM NPaBoOM U SIBMsitoLLErocst 06 bEKTOM CMeXHbIX Npae, 6e3
paspeLleHns BriagenbLia aBTOPCKOro npaea Mnmn COOTBETCTBYIOLLIMX CMEXHbIX NPaB B cryyasix,
koraa TpebyeTcs nony4veHune Takoro paspelueHnst. OTBETCTBEHHOCTb 3a HapylUeHue npas
MOXEeT CyLLeCTBOBaTb HE TOSIbKO HAa OCHOBE MPSIMOI OTBETCTBEHHOCTM (3@ COGCTBEHHO

81 Moakomuccma OOH no npenynpexneHnio QUuCKkpuMnHaumm n 3alinte MeHbLUMHCTB U ee nccrnegoBaHne

npobnembl AUCKPUMUHALMKN KOPEHHOTO Hacenenus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHKT 379
(1986 1.).
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COBEPLLEHHOE HECAHKLIVOHMPOBAHHOE AesiHME), HO 1 Ha OCHOBE «OTBETCTBEHHOCTH 3a
cogencTBre» Unu «cybcuamapHo OTBETCTBEHHOCTU» 2.

In-situ

CornacHo ctatbe 2 KoHeeHyuu o buonoeudeckom pazHoobpasuu (1992 r.), «ycnosus in-situ»
O3HayvaloT «YCINoBUs, B KOTOPbIX CYLLIECTBYIOT rEHETUYECKNE PECYPChI B paMKax 9KOCUCTEM U
€CTECTBEHHbIX MeCT OBUTaHUs, MPUMEHUTENBHO K O4OMALUHEHHbBIM UIN KYNbTUBUPYEMbIM
BMAaM — B TOW cpefe, B KOTOPOM OHW NPUOBPEN CBOU OTIIMYUTESNBHBIE NMPU3HAKNY.

HemaTepMaanoe KynbTypHOe Hacnenue

CornacHo opugudeckomy cnosapto briaka «HematepmanbHbli» 03Ha4YaeT «He UMEHOLL I
dmsmyeckon hopMbl». B NPOTUBOMNONOXKHOCTL EMY CIOBO «MaTepuanbHbl» onpeaendercd
Kak «MMetoLLnin unm obnagarowmnn dpusndeckon opmon; BELLLECTBEHHbIN; MOTYLLNA ObiTh
0CH3aeMbIM M BUOMMBIM; Pas3fiMynMbIny.

«HemaTepunanbHoe KynbTypHOe Hacreave» onpeaeneHo B KoHeeHyuu o6 oxpaHe
HemamepuasnbHO20 KyribmypHoe2o Hacredusi (2003 r.) OpraHmsauun O6beanHeHHbIX Haumi no
Bonpocam obpasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «obblb4an, dhopmbl NpeacTaBneHns
N BblpaXXEHWS, 3HAHWS U HaBbIKW, — @ TaKKe CBA3aHHbIE C HUMWU MHCTPYMEHTbI, NpeaMeThl,
apTedakTbl U KynbTypHbI€ NPOCTPAHCTBA, — MPU3HaHHbIE coobLliecTBamMu, rpynnamm u, B
HEKOTOpPbIX CRy4vasix, OTAENbHbIMWU NLAMU B KA4YE€CTBE YacTu UX KySibTYPHOro Hacrneaus.
Takoe HemaTepuarnbHoe KynbTypHOe Hacneave, nepefaBaemMoe OT MOKOSIEHUS K MOKOMEHUIO,
NMOCTOSIHHO BOCCO3A4aeTcsi coobLecTBaMm 1 rpynnamm B 3aBUCUMOCTM OT OKpYXKatoLen nx
cpenbl, X B3aUMOAENCTBUA C NPUPOSON U UX NCTOPUN U DOPMUPYET Y HUX YYBCTBO
CaMOBbITHOCTU N MPEEMCTBEHHOCTU, COOAENCTBYS TEM CaMbIM YBaXXEHWUIO KYNbTYPHOMO
pa3Hoobpa3unsa n TBopYecTBy YernoBeka. [ns uenen HacTosilwen KoHBEHUUN NPUHUMAETCs BO
BHMMaHue TONbKO TO HeMaTtepuanbHoe KynbTypHOe Hacneane, KoTopoe CorflacyeTcs C
CYLLIECTBYHOLMMU MEXAYHAPOAHO-NPaBOBLIMM akTaMu Mo npasam Yenoseka 1 TpebdoBaHnsiMu
B3aMMHOrO yBaXkeHUs Mexay coobLiecTBamu, rpynnaMmm 1 OTAENbHbIMU NLaMn, a Takke
YCTONYNBOroO pasBuUTUS».

KoHBeHUMA rnacut Takke, YTo «HemMaTepuarnbHOe KynbTypHOe Hacneame» nposiBnseTcs, B
YacTHOCTW, B crieaytoLlmx obnactax: (a) ycTHble Tpaauumm n opMbl BbipaXkeHusl, BKIToYas
A3blK B KAYECTBE HOCUTENS HEMaTepuanbHOro KynbTypHoro Hacnegus; (b) ucnonHuTenbckne
nckyccTBa; (c) obblvan, obpsiabl, npasgHecTBa; (d) 3HaHUA 1 0bblbaun, OTHOCALMECS K
npvpoae 1 BCENEHHOW; (€) TpaauuMOHHbIE pemecna.

LlenocTtHOCTb

MpaBo Ha LEenoCTHOCTbL — 3TO NPaBO Ha NPeaoTBpaLLEeHNe HECAHKLMOHMPOBAaHHbIX Nepeaenok u
nameHeHuin nponaseaeHns®®. Mocne nepecmotpa B 1949 r. Ha KoHdepeHuumn B Bproccene
BepHckol KoHeeHUUU 06 oxpaHe numepamypHbIX U Xy0oxecmeeHHbIX npouseedeHuti (1971 r.)
B TEKCT cTaTbM 6bis Obina gobasneHa oopmynmMpoBka O 3anpeTe NpoYnx NocAraTenbCTB Ha
yKa3aHHOe npousBefeHne, KOTopble HaHeCyT yuepb YecTy unu penytaumm aBTopa.

82 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCT aBTOPCKOrO Nnpaea 1 CMEXHbIX NpaB U

["noccapuin TepMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM npasamy, cTp. 293.
Cwm. Cam PuketcoH n OxeiH C. MvH30ypr, MexdyHapoOHoe asmopcKoe npaso U CMeXHbIe npasa — 8 pamMmkax
u 3a pamkamu bepHckoli koHeeHyuu, Oxford, Vol. 1., cTp. 602.
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PyKOBOJJ,SII.I.I,VIe npuHUUNbI B ob6nacTtu MHTeﬂﬂeKTyaﬂbHOIﬁ COGCTBEHHOCTHU NO AocTtyny un
COBMEeCTHOMY MNOoJ1Ib30BaHUIO Bbirogamu

HaunHas ¢ nepson ceccun, MKI'P nopgaepxusan paboTy, HanpaBreHHyo Ha pa3paboTky
pykoBogsawwmx npuHumnos BONC B o6nacty nHTennekTyanbHon COGCTBEHHOCTM NO JOCTYNY U
COBMECTHOMY MCMONb30BaHWUIO Bbirod. bbino npeanoxeHo, 4tobbl 3TM pykoBoAALLME NPUHLMNDI
ObINN OCHOBaHbI Ha CUCTEMAaTMYECKOM 0630pe OEeNCTBYIOLWNX N TUMOBbLIX KOHTPAKTHbIX
cornaweHunn B gopme 6a3sbl gaHHbix BOUC, cogepkallen cornaweHnsa B obnactu
B1opasHooB6pasms, CBA3aHHbIE C JOCTYNOM 1 COBMECTHLIM UCMOMb30BaHNeM Bbirog™.

MepBbIit NPOeKT® BbIN NOArOTOBMEH C Y4ETOM ONepaTUBHLIX NPUHLMMOB, onpeaeneHHbix MKIP
AN paspaboTKy TakMx pyKoBOAALMX NpUHLMNOB®. 3TOT npoekT 6bin No3xe 06HOBMEH C
y4eToM Lienei ceMHaauaTtoi ceccum MKIP?.

Llenb pykoBoasLLMX NPUHLUMMNOB B 06/1aCTU MHTENNEeKTyarnbHON cOBCTBEHHOCTM A4S AOCTyna U
COBMECTHOrO Nosb30BaHMsA Bbiro4aMuy 3akmodaeTcsl B 0kasaHumM NOMOLLM NpoBaigepam v
nony4yaTensim reHeTUYECKNX PEeCypPCoB, B NpoLiecce obcyxaeHns!, pa3paboTkv U NOArOTOBKM
NMPOEKTOB 3/1EMEHTOB B3aMMOCOr1aCoBaHHbIX YCIOBUIA NS OCTYNa K reHETUYECKMM pecypcam
M COBMECTHOrO Nosib3oBaHus Bbirogamu. OHM MNMACTPUPYIOT NpakTuyeckue sonpockl NC, ¢
KOTOPbIMM MOTYT CTONKHYTbCSi MpoBanAepbl U nofyyatenu npu obcyXaeHnn cornalleHums,
KOHTpaKkTa unu nuueHsnn. PasHoobpasue HaumoHanbHOro 3akoHo4aTenbCcTBa U NPakTUYecKmX
MHTEPECOB NpoBaiaepoB 1 NnosnyyaTtenen MoxeT NPUBECTU K LUMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa Npu 06CYy>KAEHUN M NOATOTOBKE NPOEKTa pearibHbIX NMOMOXEHWA.
MoaToMy pykoBoAsiLLME NPUHLMMNBI MOTYT OKa3aTb NoAAEPXKKY NpoBaraepam 1 nonyyatensm B
obecneyeHn paBHONPaBHOIO AOCTYMNa 1 COBMECTHOIO NOMb30BaHNS BbIro4aMu Ha
B3aMMOCOIIacoBaHHbIX YCMOBUSIX, HO HE NpeaycMaTpuBaTth OAHY Moaernb UM Habop
BapVaHTOB.

Kpome Toro, HUYTO B 9TUX PYKOBOASALLMX NPUHLMMNAX HE OOSKHO UCTOSNKOBLIBATLCS Kak
3aTparvBaloLlee CyBepPEHHbIe NpaBa rocy4apCTB Ha UX NPUPOAHbIE PECYPChI, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCIOBUS M MOMOXEHUS AN A0CTyna 1 COBMECTHOrO NOfb30BaHUs
Bbirogamu. PykoBoasiine npuHUmnbl AOMKHbI ObiTb TONBbKO 40GPOBONBHBIMU U
nnnoctpaTnBHbiMU. OHU He NpeaHasHayYeHbl A 3aMeHbl COOTBETCTBYHOLLLErO
MEXyHapOAHOro, PErVOHaNbHOrO 1 HALMOHAMNBLHOTO 3akoHoaaTenscTea™.

TpaanLMOHHbIE 3HAHUS YacTo CBSI3aHbl C FEHETUYECKUMW pecypcamMm, 1 3TO MOXEeT OaTb
LleHHOe NpeacTaBneHre 0 TOM, Kak FeHeTUYEeCKNE PECYPCbl MOXHO COXPaHWUTb, NoAAepXKaTb U
ncnonb3oBaTh Ha BGnaro yenosevectsa®. PykoBoasLLye NPUHLIMMLI TaKke pacnpOCTPaHSAITCS

Ha TPaAULIMOHHbIE 3HaHMS, CBSI3aHHbIE C reHeTuyeckummn pecypcamm ™.

MexpyHapoaHasa nateHTHasa knaccucpumkauma (MIMK)
MexayHapogHasa nateHTHas knaccudunkauunsa (MINK) onpegenseTcs kak «nepapxuyeckas

cucTema, B KOTOPOM BCS TEXHMKA B LLENOM NoApasferneHa Ha psig pa3aernos, Kaccos,
noaknaccos u rpynn. Knaccudgpukauusi SBnseTcs He3aBUCUMbIM OT Si3blka MHCTPYMEHTOM,

8 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

8 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (F'eHeTuyeckue pecypcbl: MpoekT pyKoBoAALLMX NPUHLIMMOB B
OTHOLLEHWN JOCTyna 1 CrpaBeAIMBOro COBMECTHOIO NOMb30BaHNS BbIrogamu).

Cwm. onepaTtusHble NpuHUMnbl B fokymeHnTe WIPO/GRTKF/IC/2/3, pasgen V.B, ctp. 50.

Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12 (FTeHeTu4eckue pecypcbl: MpoekT pykoBOAALMX NPUHLIMNOB B
obnacTu uHTennekTyanbHON CO6CTBEHHOCTM B OTHOLLEHUN JOCTYNa U cnpaBeAsiMBOro COBMECTHOMO
MONb30BaHNA BbIrOAAMW: OBHOBMNEHHbBIV BAapWaHT).

Tam xe.

Tam xe, cTp. 4 NpUNoXeHns.

% CM. fokymeHT WIPO/GRTKF/IC/17/INF/12.
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MpunoxeHue, cTp. 28

He3aMeHUMbIM NpY NPOBEAEHNM NONCKA NAaTEHTHBLIX JOKYMEHTOB Ha onpeaerieHne M3BecTHOro
YPOBHS TEXHUKN B KOHKPETHOM TexHU4eckomn obnactuy» .

MIK 6bina yupexageHa Cmpacbypackum coanaweHuem o MexdyHapodHoU nameHmHou
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmaTpuBaet, 4to «Knaccudukaums BknoyaeT:
(i) TekcT, paspaboTaHHbIN COrnacHoO NofoXeHusamM EBponenckon KOHBEHLMM MO
MexayHapogHon knaccudumkaumm naTeHToB Ha n3obpeTeHus ot 19 gekabpsa 1954 r.
(HasbiBaeMom HUXxe «EBponerickas KOHBEHLUMSI»), KOTOPbIA BCTYNUIT B CUNY U Obin onybnunkoBaH
"eHepanbHbIM cekpeTapem EBponeinckoro Coseta 1 ceHTs6psa 1968 r.; (i) nameHeHus,
KOTOpble BCTYNWUMX B CUITY COrnacHo ctatbe 2(2) EBponenckon KOHBEHLUM A0 BCTYMNNEHUS B
cuny Hactodwero CornaweHus; (i) M3MeHeHUs, BHECEHHbIE BNOCEACTBUM B COOTBETCTBUMU
CO CTaTbewn 5, KOTOpble BCTYNAOT B CUITYy COrMacHO MONOXEHUAM CTaTbu 6».

N3o6peTaTenbCKkun ypoBeHb

N3o6peTaTenbckuin ypoBeHb (Takke onpeaensemblii Kak «kHeOYEBUOHOCTbY) SABMAETCA OAHUM
13 KPUTEPUEB NAaTEHTOCNOCOBHOCTHU, CBSI3aHHbIN C BONPOCOM O TOM, ObINo N n3obpeteHne
O4YeBUAHBLIM ANS N1ua, 06nafatoLLero o6bIYHLIMU 3HAHUSIMK B AaHHOW obnacTn ™.

B cooteeTcTBMM cO cTaThern 33 PCT 3asBneHHoe n3obpeTeHne cuntaeTcsl COOTBETCTBYHOLLMM
n306peTaTeENbCKOMY YPOBHIO «ECIM OHO, MPUHUMAasi BO BHUMaHWe nNpeaLwlecTBYOLLNA YPOBEHb
TEXHMWKN, KaK OH onpeaeneH VMHCTpyKumen, Ha yCTaHOBIEHHYIO COOTBETCTBYHOLLYIO ATy He
ABNSAETCS 0MEBUOHbIM ANA CNeunanmncToB B JaHHOW 06nactuy.

B ctatbe 56 Egponelickoti nameHmHou KoHeeHyuu n Pasgene 35 U.S.C. 103 cogepxartcs
aHanornyHble onpegenenusa. B Pasgene 35 U.S.C. 103 ucnonbayeTcsi 3KBMBANEHTHbIN TEPMUH
«Heo4YeBUAHbIN OOBEKT».

JInueH3noHHbIe cornaweHus

JNNLEeH3NoHHbIE cornalleHnsl onpeaensatoTcs Kak cornalleHus, npegycmaTtpysatoLme
onpeaeneHHoe paspeLleHHOe UCMob30BaHWe MaTepuanoB Uy npae, KOTOPble YNOTHOMOYEH
NpefocTaBnsATb NpoBakaep, HanpUMep, CornalleHnst O NMUEH3MPOBaHNMN UCTIONb30BaHNS
reHeTUYeCKNX PECYPCOB B KAYECTBE Hay4HO-UCCIeaoBaTeNbCKUX CPeacTs, Unu o
NMUEH3NPOBAHMM NCMOSb30BaHUSI B3aMOCBSI3aHHbIX TPaAULMOHHbLIX 3HaHWUIA UK OpYyrvx npas
VHTenneKTyanbHon cobcTBeHHOCTN,

OrpaHunyeHus

CornacHo topuanyeckomy crioBapto bnaka, «orpaHuueHne» 03HayaeT akT YCTaHOBMEHWS
OrpaHWUYeHNIt, OrpaHNYEHHOCTb, OrPaHNYUTENbHYI0 Mepy. CHOBO «OrpaHUYeHuUs»,
NCMONb3yeMoe Hapsy CO CIIOBOM UCKITIOUEHMUS», O3HAYaET «rpaHuLbI» Unu «npeaensi» .
[insi coxpaHeHus Haanexallero 6anaHca MHTepecoB npaBoobnagaTtenei U nonb3oBaTenei
OXpaHsieMbIX MPOU3BEAEHUIA 3aKoHbI B 06n1acT aBTOPCKOro Npaea MoryT npeaycMaTpuBaTh
onpeaeneHHbIe OrpaHNYEHUs UMYLLLECTBEHHBIX NPaB — CIyYau, B KOTOPbIX OXpaHsieMble
Npou3BEAEHNS MOryT UCMONb30BaThCs 6e3 paspeLleHns npaBoobraaaTtens v npy yCrnoBum
BbINMaTbl KOMNEHcaLun unm 6e3 atoro ycrnosua®.

oL Imoccapuit BOUC Ha noptane PATENTSCOPE.

92 CnpaBo4yHunk BONC no uHtennektyansHon cobctBeHHOCTU, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 20.
9 CM. fokymMeHT WIPO/GRTKF/IC/17/INF/12.

o WccneposaHue «McknioveHnst n orpaHnyeHnst B aBTOPCKOM MpaBe U CMEXHbIX MpaBax», NOAroTOBEHO
Meepom CupuHennn® WCT-WPPT/IMP/1, 1999 r., cTp. 2.

Pasgen Beb6-canita BOVIC, NOCBALLEHHbI aBTOPCKOMY NMPaBy U CMEXHBIM MpaBaM:
http://ww.wipo.int/copyright/en/limitations/index.html.
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B bepHckol koHeeHUuUU 06 oxpaHe numepamypHbIX U XyQ0xXecmeeHHbIX rpouseedeHuli
(1971 r.) cogepxaTcs yCrioBusi, B COOTBETCTBUMN C KOTOPbIMU NpaBa aBTOPOB MOryT BbITb
OrpaHuyeHbl, B CBA3M C YEM MOXET ObITb paspeLleHo cBo6oaHOE NCNOMb30BaHne
npoussegeHnii®. [1na onpegeneHus yCrnosuii, B COOTBETCTBUN C KOTOPLIMI MOXET BbITh
BBE[EHO orpaHnyeHne, paspaboTaHa TpexcTyneHyaTas nposepka®’. OTa nposepka Takke
npegycmoTpeHa B ctatbe 13 CoanaweHuss BcemupHol mopeaoegoli opeaHusayuu (BTO) no
mop20o8bIM acriekmam ripae uHmesnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornawweHune
TPUNMC), ctatbe 10 [ozosopa BOUC no asmopckomy ripasy (QAIT) B kauecTBe NpoBEPKM ANs
NCKMIOYEHUIN N OrpaHUYEHNN BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npasa.

B ctatbe 16 Jozosopa BONC no ucnonHeHusm u ¢gpoHozpammam (OVND) ata npoepka
pacnpoCcTpaHaeTCca Ha NpaBa UCMNONHUTENEN 1 Npon3BoauTeNnen hoHorpamm, KoTopble
oxBaTbiBaET AaHHbI gorosop .

CornawieHus o nepegavye marepuana

CornaweHunsi o nepegaye matepuana NnpeactaBnstoT cobor cornalleHms, NCnonb3yemble B
KOMMEPYECKUX N aKaAeMNYeCKNUX NapTHEPCKNX HAayYHbIX NCCNEOBaHUNAX, BKITHOYAOLLMX
nepegady 6GMonornyeckux MaTepmnanos, Takmx, Kak 3apoAbilieBas NnasMma, MMKPOOpraHM3mbl 1
KNeTOYHbIe KyNbTypbl C Lenbio obMeHa maTepvanaMmm Mexay npoBangepom u nonyvatenem u
onpegeneHne ycnoBui 4OCTyNa K rocy4apCTBEHHbIM KOSNEKLUMAM 3apoablLLEeBO Masmel,
CeMeHHbIM (hOHAAM UNK reHeTUYecknm pecypcam in situ®. BOWC paspabotana 6a3y gaHHbIX
cornaweHuni B obnactu 6uopasHoobpasmsi, MUMELLNX OTHOLLEHNE K 4OCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrog, COAEPKALLNX KOHTPAKTHbIE MOMOXEHUS, KacatoLmecs nepegaydm u
MCMONbL30BaHNS reHeTndecknx pecypcos ™. MpoaoBONLCTBEHHAA U CENbCKOXO3ANCTBEHHAS
opraHunzaumsa (PAO) paspabotana u npuHsna B 2006 r. CtaHgapTHOe cornalleHne o nepegade
maTtepuana (CCIIM), Heobxoanmoe ang peanusauun MexayHapogHoro gorosopa o
pacTUTENbHbIX FEHETUYECKNX pecypcax ANsi NPOM3BOACTBa NPOAOBONLCTBUSA U BEAEHUS
cenbckoro xo3sanctaa (2001 r.)*Y. B npunoxeHum | K BOHHCKUM pyKO8OOSWUM MPUHUUNaM M0
obecrnieyeHuro docmyrna K 2eHemu4ecKUM pecypcam U COBMECMHO20 UCMO/1b308aHUs Ha
cripagednueol U pagHoU OCHO8E 8bI200 OM UX MPUMEHEHUS COaepXKaTCs aneMeHTbl Ang
BKITOYEHMSA B COrnalleHns o nepegadye matepuarnos.

MuHumym nokymeHtaumm PCT

B cooteeTcTBMM € Noccapmem TepmmHoB PCT, MUHUMYM SOKYMEHTaUUN MOXET onpeaensaTbes
KaK «JOKYMEHTbIl, B KOTOPbIX MeXAYHapOAHbIA NOUCKOBbLIN OpraH JOSMKEH OCYLLECTBNATbL NMOUCK
COOTBETCTBYIOLLEro NpeALlecTBYOLWEro YPOBHS TEXHUKUA. ITO Takke OTHOCUTCS K opraHam
MeXAyHapoaHOW NpeaBapuUTenbHON SKCNepTu3bl AN uernen npoBegeHus aKcnepTmsbl.
[lokyMmeHTaums BKIIOYAET HEKOTOPbIE ONyOrnMKoBaHHbIE NATEHTHbIE JOKYMEHTbI U HEMATEHTHYHO
nutepaTypy, COAepXaLlytcs B cnuncke, onybnmkosaHHom MexayHapoaHbiM 6t0po. MuHnmym

[OKyMEHTaLmMn nepeyncnen B npaeune 34 NHctpykumm kK PCT» %

B PykoBogsLmx npyHUMnax gnsi npoBegeHns MexayHapoaHoro novcka no npoueaype PCT
MUHUMYM AOKYMEHTaLMN ANsi MEXAYHAPOAHOro novcka onpeaensaeTcs Kak «nogbopka
OOKYMEHTOB, OpraHM30BaHHasa B CUCTEMATMYECKON hopme (Mnn SOCTYNHAA UHbIM
cuctematmyecknm obpasom) ons uenen npoBeaeHns noucka B COOTBETCTBMU C OTHOCALLMMCS K
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MyHkT 1 cTatbn 10.

MMyHKkT 2 cTatbu 9.

My6nukauus BOUC «PykoBoacteo BOUC no poroBopam B 0611acTy aBTOPCKOro nNpaea M CMEeXHbIX Npas u
'moccapuii TepMUHOB MO aBTOPCKOMY MpaBy M CMEXHbIM npaBam», BOUC, ctp. 313.

9 CM. fokymeHT WIPO/GRTKF/IC/17/INF/12.

10 NoctynHo Ha: http://mww.wipo.int/tk/en/databases/contracts/index.html.

1 NoctynHo Ha: ftp://ftp.fao.org/ag/cgrfa/gb1/SMTAe.pdf.

192 NocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M.
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00bekTy cogepxaHMeM JOKYMEHTOB, KOTOpble NpeacTaBnsaoT cobon rnaBHbLIM 06pasom
NaTeHTHbIE OKYMEHTbI, OMNOMHEHHbIE PAOOM CTaTen N3 NepMognyeckmx n3gaHum n apyrmux

BWJOB HenaTeHTHoWN nuTepaTypbi» ‘%,

B despane 2003 r. Ha cegbmon ceccumn 3acepanHma MexayHapoaHbix opraHoB B pamkax PCT
6b1N10 4OCTUMHYTO CornalleHne B NpUHLUMNE O TOM, YTO JOKYMEHTaUMs No TPaauLUMOHHBIM
3HaHWSAM JOMMKHa ObITb BKMOYEHa B YacTb MUHUMYMa AokymeHTaumm PCT, oTHocALLYyOCS K
HenaTeHTHon nuTepaType'®. Hanpumep, B gokymeHTe «MuHUMYM gokymeHTauun PCT —
Cnvcok nepvoanyecknx n3gaHuim: nepuoanyeckne U3gaHus, ncnonb3yemMble 4ns novcka u
aKkcnepTusbl» NHAUACKUA XXypHan TPpaauLMOHHBLIX 3HaHWA 1 Kopenckui xxypHan TpaauumnoHHbIX
3HaHWUI onpefeneHbl Kak HenaTeHTHasa nuTepaTtypa.

MeHbLUMHCTBO

CornacHo opuan4eckoMy crioBapto bnaka TepMnH «MEeHbLUMHCTBO» 0603Ha4aeT rpynny nu,
KOTOpble HEKOTOPbLIM 06pa3oM OTNMYADTCS OT BOSMbLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMK
nHoraa obpallarTcs HeoAMHAKOBO.

MeHbLUMHCTBOM SIBNSIETCS rpynna, B YACNEHHOM OTHOLLEHWUM yCTynawwas 6onbLLNHCTBY
HaceneHusi rocyaapcTea 1 HaxXoAALasCcs B HEAOMUHUPYIOLLEM NMOMOXEHUN, YreHbl KOTOPOW
obnagatoT STHUYECKUMU, PENUTMO3HBIMU UMK A3bIKOBbIMU XapaKTepUCTUKaMU, OTIUYHBIMU OT
XapaKTepUCTMK OCTanbHOIO HACENeHWs, U KOTOPbIe UCMbITLIBAKOT YyYBCTBO CONUAAPHOCTH, faxe
€CIN OHO He NPOoSIBIISIETCS AIBHO, HAaNpaBlieHHOe Ha COXPaHEHUE UX KynbTypbl, TpaaULMNA,

penurum unm s3sika™®.

B cooTBeTcTBUM C [eknapayueli 0 npasax suu, npuHadnexauux K HauuoHabHbIM Uu
SMHUYECKUM, PEIUBUO3HBIM U A3bIKO8bIM MeHbWUHCmeam (1992 r.), nuua, npuHaanexalime K
MEHbLUMHCTBAM, MMEIOT NPaBo NOMb30BaTLCA JOCTOSHUAMM CBOEI KyNbTypbl 6e3
BMeLLaTeNbCTBA UMK AUCKPUMUHALMK B Kakoii 6bl To HU Bbino dopme’®®. TocynapcTea
OXPaHSIOT Ha UX COOTBETCTBYIOLMX TEPPUTOPUSAX CYLLIECTBOBAHUE N CaMOBLITHOCTL
HaLMOHAMNbHbIX UMK 3THUYECKUX, KyNbTYPHBIX, PENIMMMO3HBIX U A3bIKOBLIX MEHBLLLVHCTB U1
MOOLLPSIOT CO3aHVe YCIOoBWiA ANS pasBUTMSA 3Tol camobbiTHocTn.

B cootBeTcTBUU ¢ MexOyHapOOHbIM Nakmom o epaxx0aHCKUX U MOIUMUYECKUX rpasax

(1966 r.) B Tex cTpaHax, rae CyLLeCTBYOT 3THUYECKME, PENUIMO3HBIE U A3bIKOBbIE
MEHbLUWHCTBA, NULam, NpuHaanexaLim K TakuM MEeHbLUMHCTBAM, He MOXET ObITb OTKasaHo B
npaBe COBMECTHO C APYrMMU YrieHaMu TOW e rpynnbl NoNb30BaTbCA CBOEN KyNbTYpOW,
McnoBeaoBaTh CBOK PEMUIMIO U UCTIONHATL ee 06paabl, a Takke Norb30BaThbCA POAHbLIM

a3bikom %,

103 MyHKT 1X-2.1 PyKOBOASILLMX NPUHLUMMOB AN NPOBEAEHUS MexayHapoAHoro noucka no npouenype PCT

(newictByeT ¢ 18 ceHTAbpsa 1998 r.).

MuHumym gokymeHTtauum PCT, gokymeHT PCT/MIA/9/4.

dpaHyecko Kanoptopwu, 6biBlwmnin CneunanbHbii goknagumk OOH, 1979 r., Ha koToporo ccbinaetcs Autep
KyrenbmanH B pabote «OxpaHa nuu, npuHagnexawmx K MEHbLUMHCTBAaM, U KyNbTYPHOrO pa3Hoobpasuns
KOPEHHbIX HapoaoB» noa pea. A. dooH borganamn n P. Bonbddpym, KOpnanyecknin exxerogHmk OOH, Vol. 11,
2007 r., cTp. 237.

MyHKT 1 cTaTbu 2 [eknapaumu o npaBax nuu, NpUHaanexalinx K HaLMoHanbHbIM UM 3THUYECKUM,
PEenMrmo3HbIM U s13bIKOBbIM MEHBLLUMHCTBAM, NPUHATONM pe3sontouueit 47/135 NeHepanbHoi Accambrien oT
18 pekabps 1992 r.

MyHkT 1 cTatby 1 [eknapaumm o npaBax nvu, NPUHaAnexXalmx K HauMoHanbHbIM U 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBLIM MEHBLLLUMHCTBAM.

Crtatbs 27 MexayHapoOHOro nakta o rpaXkgaHCKMX U NONIMTUYECKUX NpaBax, NPUHATOrO U OTKPLITOro Ans
noanmcaHusi, patudmkaumm n npucoegmHeHns pesontoumnen MeHepansHo Accambnen 2200A (XXI) ot
16 pekabpsi 1966 r., BcTynuBLuero B cuny 23 mapta 1976 .
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He3akoHHOe npucBoeHune

B ob6nacTtn nHtennektyanbHoOM CO6CTBEHHOCTU tOpManNYECKniA crioBapb bnaka onpegensiet
«HE3aKOHHOE NPUCBOEHUE» KaK «OCHOBaHHbIN Ha 0bLLeM npaBe AeNVKT 3a UCMOMb30BaHNE He
OXpaHAEMOW aBTOPCKNM NpaBoM MHOpMaLMM Unu naen, KOTopble opraHusaumsa cobupaet u
pacnpocTpaHsaeT Ansa nssnedeHms Nnpmubbinu ¢ Lenbio HegobpoCOBECTHON KOHKYPEHLIMM C 3TOWN
opraHusauuven, unu 3a KonnpoBaHWe NPou3BeeHUs, aBTop KOTOPOro eLle He nctpebosan nnm
He MOosy4nn UCKNIYUTENbHBIX NpaB Ha npounssegeHue. [...] AnemMmeHTaMu He3akOHHOro
NpUCBOEHUA aBnsTCA criegyowme: (1) ucreu, 4OMKHO ObITb, BNOXWUIT BPEMSI, AEHBIN UNA
ycunusa ansa cbopa nHgopmauun, (2) oOTBETUMK, AOIMKHO ObiTb, NONy4Yun nHpopmaumio 6e3
Kaknx-nnmbo aHanornyHbix BIIOXeHUN, 1 (3) ncrew, 4OMKHO ObiTb, MOHEC KOHKYPEHTHbIN yLiepd
BBUAY NOAOOHbIX AENCTBUIN OTBETUMKAY.

[lenvikT B CBSI3V C HE3aKOHHbIM MPUCBOEHMEM SIBMSIETCS YacCTbio 3aKOHOA4ATENbCTBA O
He406GPOCOBECTHOMN KOHKYPEHLIMM B CUCTEME MPELEAeHTHOro npaea. Takum obpasom,
He3aKoHHOEe NPUCBOEHME BNeYeT 3a cobol NPOTMBOMNPABHOE UM HEYECTHOE UCMONb3oBaHMe
Uy 3aMMCTBOBaHME YyXXoW COGCTBEHHOCTM, 1 YacTo MUCnonb3yeTcs st 060CHOBaHMSA 1CKa B
Tex cnyyasix, korga He Gbiny HapyLUeHbl NnpaBa cCOGCTBEHHOCTM Kak TakoBble. HesakoHHoe
MPUCBOEHME MOXET MMETb OTHOLLEHMWE K NPOTMBOMPABHOMY 3aMMCTBOBAHUIO UMK
MOLLEHHUYECKOMY MPUCBOEHUIO CPEACTB UM MMYLLEECTBA, KOTOPbIE BBEPEHLI OAHOMY NNLY, HO
Ha caMoM ferne npuHaanexat Apyromy.

Tak, ctaTbs 3 npoekTa 3akoHa «[llpasosass cmpykmypa oxpaHbl mpaduyUuoHHbIX 3HaHul 8 LLipu-
JlaHke» (2009 r.) onpegenseT «He3akoOHHOE NPUCBOEHNE» Kak «(i) NpnobpeTeHne, NnpucBoeHme
U UCNONb30BaHWe TPaaULMNOHHBIX 3HAHWU B HapyLLUEHWe NOMOoXeHUI aToro 3akoHa,

(i) naBneveHme Boirogbl U3 NPUOBPETEHUS, MPUCBOEHNSA NN UCMONBL30BAHNA TPAAULMOHHbBIX
3HaHWW, Korga nuuy, Kotopoe npuobpeTaeT, npuceamsBaeT N UCNONb3yeT TPaaAULNOHHbIE
3HaHWs, M3BECTHO UITM HEU3BECTHO MO NpUYMHE HEOGPEXHOCTU, YTO TPAAMUMNOHHbBIE 3HAHMSA
ObInn NpnobpeTeHbl, NPUCBOEHBI NN UCNOMb30BaHbI NIOObLIMU HECNPaBeAIMBLIMM CPEACTBAMMU,
u (iil) gpyrve Buabl KOMMeEpPYECKON AeATeNnbHOCTU, MPOTUBOPEeYaLLne YeCTHOM NpaKkTuke,

KOTOpble NO3BONSAIOT N3BNEKATb HECTPABEANMBYIO BLIFOAY U3 TPAANLIMOHHLIX 3HaHMIA» 1,

HenpaBomepHoe ucnonb3sosaHue'™

B obGnacTtn nateHToOB topuanyeckunii cnoeapb bnaka onpegensiet «HenpaBoMepHoe
MCNoNb30BaHME» Kak «MCNosib30BaHWe naTeHTa unm ¢ Lenbio NpoaneHns 0encTBns
UCKIMIOYMTENBbHOro NpaBa Ha He3anaTeHToOBaHHbIe TOBapbl, UMK C LLeNbo HapyLeHns
aHTUTPECTOBCKOro 3akoHoadatenbctea». Crnosapu onpeaensaoT HenpaBoMepHoe
MCNonb30oBaHWe Kak HenpaBuIlbHOE, HEBEPHOE UNW HeHaanexalee ncnonb3osaHue, nmbo
HenpaBurnbHOE NpuMeHeHe. HenpaBomMepHoe UCMOoNb30BaHUE MOXET Takke O3HayaTb
HeHaanexaiee unun YypeamepHoe npumMeHeHne, NMbo AenNCTBUSA, KOTOPbIE U3MEHSAIOT NPUCYLLYHO
Lernb Uy HasHayeHune 4ero-To.

109 Pa6ounin fokyMeHT, Bepcust oT 1 sHeaps 2009 r. «[MpaBas cTpykTypa oxpaHbl TPaaMLMOHHBIX 3HaHWi B LLpu-

JTaHke».

HekoTopble generauuv npegnaranv o6aBuTb TEPMUH «HENPABOMEPHOE UCMOSb30BaHME» B TEKCT
nokymeHTa «OxpaHa TpaauUMOHHbBIX 3HAHWIA: NepecMOoTpPeHHble uenn n npuHumnol» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauns MHaoHesun n generauus Mekcukn. OpHako generaumsa ABCTpanum oTMeTuna,
4YTO «HEMPABOMEPHOE MCMNONb30BaHNE» NpeacTaBnsieT cobo TEPMUH, UCMONb3YEMbI B KOHTEKCTE
KoHBeHuun o Buonormyeckom pasHoobpasuv B pamkax NpoekTa TekcTa Ans NeperoBopoB MexayHapoaHOro
pexumMa AoCTyna Y COBMECTHOTO MCMNOMb30BaHWUs BbIrOA OT FTEHETUYECKNX PECYPCOB M CBA3AHHbIX C HUMMU
TPaANLMOHHbIX 3HaHWA. OH GbiN MCNOMNb30BaH NPUMEHUTENBHO K OENCTBUAM, KOTOPbIE NPOTMBOpEeYaT
cornacoBaHHbIM Ha B3aUMHOW OCHOBE YCITOBUSIM, B TO BPEMS KaK TEPMUH «HE3aKOHHOE MPUCBOEHUE» UMeET
OTHOLLIEHME MMEHHO K NpnobpeTeHunio 6e3 npeaBapuTenbHOro o6ocHoBaHHoOro cornacus. OHa npussana K
JanbHenwemy obcyXaeHno BONpoca 0 3Ha4YeHnn 3TUX TEPMUHOB B pamkax aToro Komuteta n B cBA3n C
WHTENNEKTyanbHON COOCTBEHHOCTBIO, @ HE AOCTYNOM K TPaAMLMOHHBIM 3HAHUSAM, CBA3aHHbLIM C
reHeTUYeCKMM pecypcamu.

110



WIPO/GRTKF/IC/27/INF/7
MpunoxeHue, ctp. 32

N3meHeHMne

M3meHeHnem aBnsieTca nepemeHa B YeM-nubo (ropugudeckuin cnosapb bnaka). 3ToT TEpMuH
ABMSIETCS CMHOHUMOM nepegenkn. B ctaTtbe 6bis bepHckol KoH8eHyuuU 06 oxpaHe
JiumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHud (1971 r.) npegycMoTpeHO, NOMUMO
npoyero, NpaBo aBTopa NPOTUBOLAENCTBOBATb BCAKOMY U3BPALLEHUIO, UCKAXKEHWNIO NN UHOMY
N3MEHEHMIO NPOM3BEaEHNs, CMTOCOOHOMY HaHecTu yuepb 4YecTn unu penytaumm aBTopa.

My3bikanbHoOe BblpaXeHue
My3blKanbHbIMW BbIPaXXEHUSIMU ABASIIOTCH BblpaXXeHUS NOCPEACTBOM 3BYKOB My3bIKVI111.
UckaxeHne

CornacHo onpegenennto OKChopACKOro crioBapsi aHrMMNCKOro A3blka TEPMUH K UCKAXKEHNE»
03Ha4yaeT aKT OTCeYEeHUS UNN N3bATUS YaCTN Yero-nNMbo, 0COBEHHO KHUMN U NHOTO
AOKYMEHTA; WU3MEHEHME UIM YHUUTOXEHME YacTu coaepXaHusa unum sHadveHns. B cootBeTcTBMM
Co cTaTben 6bis bepHckol KOH8eHUUU 06 oxpaHe fiumepamypHbIX U XyO0XKeCmMBEHHbIX
rpouseedeHuli (1971 r.) oxpaHa OT UCKaXXEHUS ABNSIETCS OAHMM U3 aTPUBYTOB JINYHbIX
HEeMMYLLECTBEHHbIX NpaB aBTopa.

B3anmHoe yBaxeHune

B npeambyne Heknapayuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHUN, K KOTOPbIM CriefyeT CTPEMUTLCA B Ayxe
coTpygHuyectBa. CornacHo onpeaeneHunto OkcdopacKoro crioBaps aHrMUNCKoro s3bika, CnoBo
«B3aUMHbIN» OTHOCUTCS K ABYM 1 Bonee noasm, UCNbITbIBAKOLWMM APYT K APYry OOVUHAKOBbIE
YyBCTBA, MEXAY KOTOPbIMU CYLLECTBYHOT ABYCTOPOHHME OTHOLLEHWS.

BsanmocornacoBaHHble ycnoBusi

Kpome npusHaHus npaBa HauuoHasbHbIX NpaBUTENbCTB OnpeaendaTb YCroBusa JocTyna K
reHeTU4eCcKNM pecypcam, NyHKT 4 ctatbn 15 KoHeeHuuu o buonoaudyeckom pasHoobpasuu
(1992 r.) npegycmaTpumBaEeT, 4TO «4OCTYyM, B Cly4ae ero npegocraBneHusi, obecrnevmBaeTcs Ha
B3aMMHO COrfacoBaHHbIX YCOBUAX U PErynmpyeTcs NoNoXeHUs MU HacTosILLEN CTaTbuy.
NcnonHuTenbHbin cekpeTapb KBP oTmevaeT, 4To «KOHTpaKTbl iBNAOTCA Hanbonee obLuen
cbopMoit perncTpaLmm «B3aMHO COrMacoBaHHbIX YCroBun» 2. B ctaTbsx 41-44 BOHHCKMUX
PYKOBOOALLMX NPUHLMNOB No ob6ecneyeHnto AoCTyna K reHeTUYECKM pecypcam U COBMECTHOTO
MCMNONb30BaHWA Ha CNpaBeasiMBOM U paBHOM OCHOBE BbIrO4 OT UX NPUMEHEHUS U3ITOXEHbI
HEeKOTOpble OCHOBHblE TpeboBaHNS B OTHOLLEHWW B3aMHO COrflacoBaHHbIX YCITOBUNA.

Cratbsa 18 Haeolickoao rnpomokona peaynuposaHus docmyra K 2eHemuyYeckumM pecypcam u
COBMECMHO20 UC0/Ib308aHUS Ha cripasednueoli U pasHOU OCHO8E 851200 OmM UX MPUMEHEHUS
K KoHeeHyuu o 6uomnozudeckom pa3Hoobpasuu (2010 r.) cneumansHO KacaeTca cobnoaeHuns
B3aMMOCOrnacoBaHHbIX YCroBWUiA, npegycmaTtpuBas, 4To «1. [pu BbINONHEHWMN NONOXEHUN,
yKa3aHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctatbn 6 1 B cTaTbe 7, kaxxgas CTopoHa noowpsaeT
NOCTaBLLMKOB M NONb30BaTENEN reHETUYECKUX PECYPCOB U/UNN TPAOULMOHHBIX 3HAHUNA,
CBSI3@HHbIX C FTEHETUYECKMMM pecypcami, BKoYasi No Mepe HeobxoaumocTu BO
B3aMMOCOr1acoOBaHHbIE YCMOBUS NOMNOXEHNs1 06 yperynmpoBaHuy CNopoB, BKIOYaoLMe:

L Pasgen 2 TunoBbIX NONOXEHWI 415 HALMOHANbHbIX 3aKOHOA4ATENbLCTB 00 oxpaHe porbKriopa OT HE3aKOHHOIO

MCNONb30BaHUSA 1 APYrMX HaHOCALWMX yuwepb gernctenin, 1982 r.
12 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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(a) ropucamkumio, B KOTOPYO OHKU NepeganyT Nobor Npouecc yperynmpoBaHusi Cropos;

(b) NnpMMeEHMBIN 3aKOH; W/MnK (C) BapuaHTbl anbTEPHATUBHOIO YPErynupoBaHns CropoB, Takme
Kak nocpegHudecTso unun apoutpax. 2. Kaxgas CtopoHa obecnevnBaeT BO3MOXHOCTb
obpalleHnsa 3a NOMOLLbIO B pamMmKax CBOMX MPaBOBbIX CUCTEM B COOTBETCTBMU C NPUMEHUMbIMN
tOPUCONKUMOHHBIMU TpeboBaHNSIMK B Cry4asx BO3HUKHOBEHUSA CMOPOB, MPOUCTEKaOLWMX 13
B3amMMocornacoBaHHbIx ycrosuin. 3. Kaxxgasa CTOpoHa NpMHMMaeT B COOTBETCTBYIOLLMX
cnyyasax acppekTmBHble Mepbl Anst: (a) obecneveHnst 4OCTyna K NpaBoOCyauto; n

(b) mMcnonb3oBaHUA MeEXaHM3MOB A4S 06ecneyYeHns B3aMMHOIO NPU3HaHNS U BbINONHEHUS
peLleHnin, BbIHECEHHbIX MHOCTPaHHbIM Cy0M, 1 apOutpaxHblx peweHnn. 4. KoHdepeHuus
CTtopoH, BeicTynatLas B kayectse CoewaHnsa CTopoH HacToswero MNMpoTokona, npoBoanT
0030p 3pPEKTUBHOCTM HACTOSILLEN CTaTbM B COOTBETCTBUM CO cTaTbeln 31 HacToswero
MpoTokonay.

Haronckui npoTokon perynupoBaHusi 4OCTyNa K reHeTU4eCKUM pecypcam u
COBMECTHOro UCnosib30BaHUA Ha crnpaBeasiIuBoOM U paBHON OCHOBE BbIro4 OT UX
npumMmeHeHus kK KoHBeHLun o buonornyeckom pasHoo6pasum (2010 r.)

MpoTtokon 6bin NpuHAT B okTa6pe 2010 r. B xoae aecAatoro coellaHmst KoHdepeHumn CTopoH
(COP 10), npoxogmeLuero B ropoge Harosi, AnoHns. B cooTBeTcTBUM CO cTaThen 1 Lenbto
lMpoTokona sensieTcs «obecrneyeHue coO8MECMHO20 UCMOb308aHUs Ha cripagednusol u
pasHol 0CHOBEe 8bI200 OM MPUMEHEHUSI 2EHEMUYECKUX PECYPCO8, 8 MOM YUCIE Mymem
obecrieveHus1 Hadnexaue2o docmyra K 2eHemu4ecKuM pecypcam U Hadnexawel nepedaqyu
coomeemcmesyruwux mexHosiozaul, y4umbigas 8ce rpasa Ha 0aHHbIe pecypcCbl U Ha
mexHosoauu, u nymem Hadnexauje2o chuHaHcuposaHusi, codelicmsys makum obpasom
CoOXpaHeHUro buoroesu4ecKko2o pa3Hoobpasus U ycmol4ugoMy UCMOIb308aHUK €20
KoMrioHeHmMo8y. [eHepanbHbIn cekpeTapb OpraHnsaunn O6beamHeHHbIX Haumi 6ygoet
Henosntapuem NpoTokona n oTKPOET ero Ansa nognucaHus B LieHTpanbHbIX ydpexaeHmsx
OpraHusauun O6beguHeHHbIx Hauuin B Hito-Mopke co 2 cespans 2011 r. no 1 despans
2012r.

Heckonbko cTaTen KOHKPETHO KacarTcsl TPaAULMOHHBIX 3HAHWI, CBA3AHHLIX C FTEHETUYECKUMMU
pecypcamMmu, Takme kak ctatba 3 ([locTyn K TpaguLMOHHbIM 3HaHMAM, CBSAI3aHHbLIM C
reHeTU4ecknmmn pecypcamm), ctatbs 12 (TpaanUMOHHbBIE 3HAHMS, CBA3AHHbIE C FTEHETUYECKNMMU
pecypcamun) 1 ctatbsa 16 (BbinonNHeHWe NONOXEeHUN HaLMOHaNbHOro 3akoHoA4aTeNnbCTBa Unu
perynaTnBHbIX TpeboBaHWMA, perynupyowmx 40CTyn K reHETUYECKUM pecypcamM 1 COBMECTHOEe
MCMNOSb30BaHME BbIrod, B OTHOLEHWUM TPaaULUMOHHbBIX 3HAHWIN, CBA3AHHbLIX C FTEHETUYECKUMMU
pecypcamm).

Hauwnsn

B topuanyeckom crioBape briaka TepMUH «Hauusay onpedensieTcs kak bonbluasi rpynna nogen,
NMetoLLMX oBLLEee NPOUCXOXAEHME, SA3bIK, TPAANLIMA 1 OBbIYHO COCTABMAOLLMX NOMUTUYECKYIO
enmHnLy. TepMuH «rpaxaaHe» 06o3HavaeT hUaNUecK X Unn PUANYECKUX MILL, KOTopble
NPOXMBAIOT U UMEIOT pearnbHoe 1 AeNCTBYIOLLEE NMPOMBbILLMEHHOE UM KOMMEPYeCcKoe
npeanpusiTMe Ha TOi U UHOW TaMOoXeHHON TeppuTopun™*®. B 3HaueHne TepMuHa «HaLMm»
3anoXeHo npeacTtasnieHne o coobluecTse nogen, cpopmmpoBaHHom Grnarogaps obiemy
MPOUCXOXOEHMIO, KyNbType U UCTOPUK, a YacTo 1 6narogaps obiiemy s3biky . TepmuH
«KyNbTypHble OBLLMHbI» MPU3BAH BLICTYNATh B KAYeCTBE [JOCTATOYHO LUMPOKOTO MOHATUS,
KOTOpOE BKMIOYAET rpax/aaH BCeit CTpaHbl, KHaLWIo», B CRyYasix, KOrAa TpaanuLMOHHbIe
BbIPXXEHNSA KyNbTYpbl PACCMaTPUBAIOTCA KaK MPUHaANexallue BCeMy Hapoay onpeaeneHHoi
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s Hannanb XKepee, «Cornawenne TPUMC. MpoekT 1 aHanm3». U3g. 3-e, Sweet & Maxwell, ctp. 161.

Outep KyrenbmanH, «OxpaHa nuu, npuHagnexalmx K MeHbLUMHCTBAM, U KyNbTYPHOro pasHoobpasus
KOPEHHbIX HapoaoB» noa pea. A. doH borganamn n P. Bonbddpym, KOpnanyeckuin exxerogHmk OOH, Vol. 11,
2007 r., cTp. 235.
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CTpaHbl. QTO coveTaeTcsi C NPaKTUKOW B APYrMX 06nacTax NOMUTUKM U CAYXUT AOMNOMHEHNEM K

Hen'™ .

HoBu3Ha

HoBu3Ha siBnsaeTcs ogHUM n3 Kputepmes NaTeHTOCNoCOBHOCTH npun nposegeHnn no6on
9KCMNepTun3bl MO CyLLECTBY. l/|3o6peTeHV|e cHnTaeTCcAa HOBbIM, €CIlil OHO He ABNAETCA YaCTblo

npeaLLIEeCTBYIOLLEro ypoBHS TexHUkn™ e,

B cooTtBeTcTBUM co cTaTben 33 Jozosopa o nameHmHou koonepayuu (PCT) HoBu3Ha
onpegenseTca cnegyrowmm obpasom: «[alns uenen mMexayHapoaHOW NpeaBapuTeNbHON
3KCnepTu3bl 3asBNEeHHOe 306peTeHre cYNTaeTCst HOBbIM, €CMU €ro He NOPoYUnT
npegLwecTByHOLMIN YPOBEHb TEXHUKK, KaK OH onpegeneH B NHcTpykumny. Mpaeuno 64.1(a)
UHcTpykumm kK PCT onpeaensieT «nNpewecTBYHOLWNN YPOBEHb TEXHUKNY KaK «BCE TO, YTO CTano
AOCTYNHbIM Ny6nuke rae-nnbo B MMpe NocpeacTBOM MUCbMEHHOIO packpbITUS (BKoYas
YepTexu 1 gpyrne UnncTpaumm), CHuTaeTCca NpeaLecTBYOLUM YPOBHEM TEXHWUKU NPU
YCINOBUU, YTO TaKOE PacKpbITUE MMENO MECTO 10 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 Egponelickolti nameHmHoul koHeeHyuu (EMNK) cogepxutcs cnegyrowlee
onpegeneHne HOBU3HbI: «[M1]30bpeTeHne cunTaeTcst HOBbIM, ECIIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHWKM BKOYaET BCe, YTO CTano obweocTynHbIM NyTEM MMCbMEHHOMO
W YCTHOMO OMMUCaHMWA, NCNONb30BaHWSA UNKU NObLIM ApYyrMM cnocoboM A0 AaTbl NoAaun 3asiBKu
Ha eBpOMenCcKU NaTeHT».

Pasnen 35 Csoaa 3akoHoB CLLUA102 [YcnoBusi naTeHTOCNOCOGHOCTM; HOBU3HA M NOTEPSA npasa
Ha naTeHT] COAEPXKUT crieqytoLLee onpeaesnieHne NoHATUS HOBU3HbIL:  «[J1]MLO MMeeT npaBo Ha
nony4yeHne nateHTa, ecnn — n3obpeTteHne He BbINo N3BECTHO UM NCMOMNBb30Banochk ApyrMMmn B
3TOM CTpaHe, UnNn 3anaTeHTOBAHO MM ONUCAHO B NeYaTHoW Nybnukaumm B 3TON Unmn apyrom
CTpaHe, OO TOro, Kak nsobpeteHue ...».

OckopbuTenbHbIN

«OcKkopbUTEnbHBLINY 03HaYaeT «BbI3blBAIOLLMIN HEYAOBOMNLCTBUE, THEB UK 0buay;
NPOTMBOpPEYaLLMIA rOCNOACTBYIOLEMY NPEACTABNEHMIO O MPUANYUAX U Mopanny (IOPUaNYECKUN
cnosapb bnaka).

MaTeHT

[MaTeHT onpegenseTcs kak « JOKYMEHT, ONUCLIBaOLLNIA N306peTeHne, KOTopoe MOXET BbITb
N3roTOBMIEHO, MCMOMb30BaHO U MPOAAHO C paspeLleHns Bnagensua nateHta. N3obpeteHue
npeactaenseT cobon peleHne KOHKPETHOM TEXHMYECKOM 3agayvn. [laTeHTHbI AOKYMEHT
00bIYHO COAEPXKMT, MO MEHbLLEN Mepe, OAHY hopMyny M306peTeHnsl, NOMHbIN TEKCT ONUCaAHUA
n3obpeteHunsa n Gubnmorpadunyeckyo MHopMaLmIo, Takyto Kak ums 3assutens. OxpaHa,
npegocTaensieMasi naTeHTOM, OrpaHMyeHa Bo BpeMeHu (kak npasuno, 15-20 net nocne gathbl
nodayun 3asiBkv Unu Bbigayn nateHTa). OHa Takke orpaHuyeHa TeppuTopmuanbHO
COOTBETCTBYIOLLIEN CTPAHON uUnn cTpaHamu. [laTeHT — 3To cornalueHmne mexay nsobpetatenem
N cTpaHon. Takoe cornawieHue no3BosnsieT Brnagenbuy He 4onyCTUTb APYrMxX nuu K
M3roTOBMEHMIO, NCMOMb3OBAHMIO UM NPOAAXeE 3asBMNEHHOro n3obpeTeHns» .

e [noccapuii TEpMUMHOB, OTHOCSILLMXCS K HemMaTepuanbHOMYy KyTbTypHOMY Hacrneamio, pa3paboTaHHbIi

HauwnoHnanbHon komuccnenn Hnaepnangos no sonpocam FKOHECKO, 2002 r. («...Haumen moxeT aBnsaTbca
KynbTypHasi 06LWuHa»), uuTupyeTcsa B JOKyMeHTe «OxpaHa TpaguLMOHHBIX BbIpaXXEHU KynbTypbl/BbIpaXKeHWU
donbknopa: nepecmMoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

CnpaBoyHuk BOUC no nHTennektyanbHon cobcTBeHHOCTU, nybnukauua BONC Ne 489 (E), 2008 r., cTp.19.
"7 T'moccapuit BOVC Ha noptane PATENTSCOPE.
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MyHKT 1 cTaTtbn 27 CoenaweHusi Mo mopa0o8biM acrekmam npas uHmessiekmyarnbHol
cobcmeeHHocmu (Cornawenune TPUTMC) BcemmpHown Toproson opraHnsaumm (BTO) rnacuT, yto
«[...] naTeHTbl BblgaloTCA Ha Niobble N30b6peTeHns, He3aBMCUMO OT TOrO, SBNSIKOTCS NN OHU
NPOAYKTOM Mnn cnocobom BO BCeX 06M1acTax TEXHUKM, NPU YCNOBUK, YTO OHM obnagatoT
HOBM3HOW, coaepXaTt n3obpetaTenbCknii YypoBEHb U ABMASKOTCS NPOMbILLIIEHHO MPUMEHUMbBIMU.
[...] naTeHTbI BbIgAOTCA N NATEHTHbIE NpaBa MOMyT OCYLLECTBNATLCA BHE 3aBMCMMOCTN OT
mMecTa n3obpeTteHuss, 06nacTn TEXHMKN, a TaKkKe OT TOro, BBO3ATCS N NPOAYKTbI Unn
NpoM3BOAATCH HA MECTEY.

CoxpaHeHue

CoxpaHeHune nmeeT ABa OCHOBHbIX 3fIeMeHTa: BO-NepBbIX, COXPAHEHUE XXMBOTO KyNbTYPHOro n
CoLManbHOro KOHTEKCTa TPagULMOHHbBIX 3HAHWUIN U BbIPaXXEHWI KynbTypbl ANS NoAAepXaHus
TPaaNLMOHHOM CUCTEMBI, B paMKax KOTOPOW NPONCXOANT pasBuTue, nepegada u3 nokoneHus B
MOKOMNeHne TpaguLMOHHBIX 3HAHUI U BbipaXXEHWUIN KyNbTypbl U yipaBneHne A0CTYNOM K HUM; a
BO-BTOPbIX, COXpaHEHNE TPaaULNOHHBIX 3HAHUA U BbIP@XXEHUIN KyNbTypbl B 3addUKCUPOBaAHHOM
dopme, Hanpumep, B cnyvaax Ux JOKyMeHTUpoBaHus. CoxpaHeHue MOXeT ObITb HanpasneHo
Ha OKa3aHve NOMOLLN B BbDKMBaAHUM TPAAMLIMOHHBIX 3HAHWUIA UNW BbIPaXXEHWUN KynbTypbl AN
6yayLmnX NOKONEHUN NCKOHHON OBLLUHBI U oBecneyeHre nx NpeemMCcTBEHHOCTM B paMKax
TPagnLMOHHOM UNW YyCTaHOBMEHHOW 06bl4asiMu cucTeMbl, TGO Ha NpefocTaBneHne 4ocTyna K
HVMM LUMPOKOM OBLLLECTBEHHOCTM (B TOM YMCNE YYeHbIX U uccriegoBaTenen) B 3HaK NpU3HaHNs nx
3HauYeHUs KaK KONMEeKTUBHOTO KynbTYPHOro Hacneawst YenoseyecTtea™ e,

3akoHbl 1 NporpamMmmbl He 13 06nacTN MHTENNEeKTyanbHOW COGCTBEHHOCTM, HanpaBneHHbIe Ha
OXPaHy 1 NOOLLPEHNE XMBOro Hacneaus, MoryT okasatb GOMbLUYO NOMb3y B KA4eCTBe
[AOMOMTHEHUSA 3aKOHOB B OTHOLLEHMW OXpaHbl MHTENNEKTyanbHon cobcTBeHHOCTU. [Opyrue
MeXayHapoaHble NpaBoOBble CUCTEMbI, Takue kak KoHgeHyusi 0 buonoaudyeckoMm pasHoobpasuu
(1992 r.) n Opranmnsauna O6begMHEeHHbIX Haumi no Bonpocam o6pa3oBaHust, Hayku u
KynbTypbl (FOHECKO), kacatoTcs acnekToB 0XpaHbl, COXpaHEHMS M 3aLUTbl TPAAULMOHHbIX
3HaHWI U TPAANLIMOHHBIX BbIPAXEHUIA KyNbTypbl B UX KOHKPETHOM MOMUTUYECKOM KOHTekcTe™ .

MpeaBapuTensHoe 060CHOBaHHOE cornacue

B Heckonbknx MexayHapoOHbIX JOKYMEHTaXx, KacaloLmnxcs, B YaCTHOCTU OKpyxatoLwen cpeapl,
Hanpumep, B NyHKTe 4 cTaTbk 6 basesibCKol KOHBEHUUU O KOHMPOIie 3a mpaHcepaHUYHoU
riepeso3skoli ornacHbix omxodo8 u ux ydaneHuem (1989 r.) n B KoHseHyuu o 6uonoau4eckom
pa3Hoobpasuu (1992 r.), ynoMmmHaeTca unm nogpasymeBaeTcs NpaBo U NpUHLMN
«npegBaputenbHoro obocHoBaHHoro cornacusa» (MOC) unu nHorga «cBo6oaHOro,
npeaBaputenbHoro obocHoBaHHoro cornacusa» (CMOC).

B oTHOLWeEHMM JOCTyna K reHeTUYeCKkUM pecypcam, B nyHkTe 5 ctatbh 15 KoHeeHyuu o
buonozuyeckom pasHoobpasuu (1992 r.) npegycMmaTpmBaeTCs, YTO OH «perynupyeTcs Ha
OCHOBe npeaBapuTensHOro 06ocHoBaHHOroO cornacus [loroeapuaatoLleri CTOPOHbI,
NpefoCTaBnsoLLEN Takue pecypchl, ecnv 3Ta CTOpOHa He peLLnT MHaye».

B nyHkTe 1 ctaTbun 16 Hazolicko2o rnpomokona peaynupogaHusi docmyrna K 2eHemu4ecKum
pecypcam u CO8MeCMHO20 UCMOIb308aHUs Ha cripasednueoll U pasHol OCHOB8E 8bI1200 om UX
npumeHeHusi kK KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) npegycmaTpmBaeTcs, YTo
«Kaxgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Criyyalo Haanexaime n copasmepHble

118 O0630p oeATenbLHOCTU 1 pesynbTaTtoB paboTbl MexnpaeutensctBeHHoro komuteta (WIPO/GRTKF/IC/5/12),

NyHKT 37.
OxpaHa TpaanLMOHHbBIX 3HAHUIA: MPOEKT aHanm3a NpobenoB: NepecMOTPEHHbIN BapnaHT
(WIPO/GRTKF/IC/13/5(b) Rev.), npunoxeHue I, cTp. 6.
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3aKkoHoaaTesnbHble, agMUHUCTPaATUBHBLIE MU NONUTUYECKUE Mepbl ANnst obecneyeHus Toro,
4TOObI 4OCTYN K TPAAULMOHHBIM 3HAHWUSIM, CBSI3aHHbLIM C FreHETUYECKUMU pecypcamu, KoTopble
MCMoNb3yloTCA B Npeenax ee pUCOUKLUM, OCYLLLECTBIIANCS B COOTBETCTBUN C
npeaBapuTenbHbIM 0G0CHOBaHHBLIM COrnacuem Unm ¢ ogobpeHns 1 Npu y4acTum KOPEHHbIX U
MECTHbIX 00LUMe, U YTOGbI GbINK YCTaHOBMNEHbLI B3aMMOCOrNacoBaHHbIE YCIOBUS, Kak
onpefeneHo B HaUMOHaNbLHOM 3aKOHOAATeNbCTBE, PEryNUPYHOLLIEM OOCTYN K FreHEeTUYECKUM
pecypcam 1 COBMECTHOE MCMOSb30BaHNE BbIrOA, Unv B PErYNATUBHbIX TPEOOBaHUAX ApYrow
CTOpPOHbI, Fae HaxoasTCs Takue KOPeHHbIe U MEeCTHbIE OBLLUHbI».

lMepBOHa4YanbHO 3TO NOHATME ObINO 3aMMCTBOBAHO M3 MEANLIMHCKON 3TUKN,
npegycMaTpuBaBLLEN NPaBOo NauMeHTa NpMHMMaTh peLleHne, NPOBOAUTb WU HE NPOBOAUTL
MeOVLMNHCKOE fleYeHmne nocne nosiydyeHnst NosIHOM MHAOPMaLUM O pUCKax U NpenMyLLecTBax
TaKoro KOHKPETHOro fneveHnsi. Hanpumep, B ctatbe 5 Beceobuwel deknapayuu 0 2eHOMe
yesiogeka u ripasax Yesioeeka ot 1997 r. npegycmaTpmBaeTcs, YTO BO BCEX CIyyasX
nccnenoBaHus, NevYeHns Unm AMarHoCTUKM, OKasblBatoLWMX BIIMSIHNE HA rEHOM YeroBeKa,
crnegyeT oueHMBaTb NOTEHUMAanbHbIE PUCKM N MPpenMyLLecTBa 1 «NosnyyYnTb NpeaBapuTensHoe,
cBobogHoe 1 060CHOBaAHHOE corfacue cooTBeTCTBYOWEro nuuay. B ctatbe 6 Beceobwel
Oeknapauyuu o buoamuke u npasax Yyesnoeeka (2005 r.) OpraHnsaumm O6begmHeHHbIX Hauumi
no Bonpocam obpasoBaHusi, Hayku 1 KynbTypbl (FOHECKO) TpebyeTcsa nonyyeHue
«npegBapuTenbHOro, cB0604HOrO0 N 06O0CHOBAHHOIO COrfacus OT COOTBETCTBYHOLLIErO Nmuay,
Koraa pedb MaeT O «NPeBEHTMBHOM, ANArHOCTUYECKOM U TepaneBTUYECKOM MeANLMHCKOM
BMeLLAaTENbCTBE» UNN «HAY4YHOM MCCNeaoBaHumy.

OTOT TEPMMH BbITEKAET U3 peanusaunm obLero npuHLMNa y4acTust KOpeHHbIX HapoaoB B
NPUHATUN PeLLeHNii 1 hOPMYNMPOBKE, Peanu3aLyy 1 OLIEHKe 3aTparnBaroLLyx ux nporpamm 2,

MpunaratensHoe «cBO60OAHOE» NCNOMb3YETCS C Lienblo obecneyeHns Toro, YTobbl B xoae
NeperoBopoOB He OCYLLECTBMANOCH HAKAKOro NPUHYXKAEHUS UM MaHUMYNUPOBaHWS, a CIoBO
«NpefBapuTenbHoe» HanpaBnieHo Ha NpU3HaHKWe BaXKHOWM poru hakTopa BpeMEHMU,
HeobX04MMOro KOpeHHbLIM Hapodam Assi NMOMHOro aHanM3a NPeAoXEeHUA, U yBaXKeHNe TOro
dhakTa, YTo Ha JOCTKEeHME KOHCeHcyca TpebyeTcst Bpemsi. OHo Takke npeaBocxuLLaeT
BO3MOXHOCTb TOr0, YTO B pearnbHOCTU PeLLEHUsi, 0COGEHHO Te, KOTOPbIE KacarTcs
MacLuTabHbIX MHBECTULMI B 06NnacTb pasBuTUS, NPUHUMAOTCS KOPEHHBIMU HAapOo4aMu 3apaHee.
MoHATMe «0BOCHOBaAHHOIO» COrfacusi oTpaxkaeT pacTyllee Npu3HaHue Toro, YTo OLeHKa
BO3JENCTBUSI HA OKPY>KatoLLYy0 cpealy M ObLLECTBO SIBNsSieTCS HEOOX0AMMbIM yCroBUeM Ans
nto6oro npowecca NneperoBopoB 1 NO3BOSISIET BCEM CTOPOHAM NPUHUMAaTh B3BELLEHHbIE
peLLeHus.

«Cornacue» npeacTaBnsieT cobor npouecc, NocpeacTBOM KOTOPOro BblAAETCs paspeLleHme Ha
OCHOBe B3aumHoro goepusi. O6ocHoBaHHOE cornacue npeanonaraeT npefocTaBneHme
YeTKMX NOSICHEHWI, a Takke AaHHbIX O KOHTPaKTe, BO3MOXHbIX BbIroAax, NOCNEACTBUSAX U NYTAX
AanbHewLwero Ncnonb3oBaHns. ATOT NpoLecc AOMMKeH ObiTb NPo3payHbIM, a8 OPMYMPOBKM —
MOSTHOCTBLIO MOHATHBIMU ANS KOPEHHbIX Hapoaos™.

120 MyHkT 2 ctatbn 32 Oeknapauun OOH o npaBax KOpeHHbIX HApPOAOB; CM. Takke PykoBoasLime NpuHUUMbI

"pynnel OOH no Bonpocam passnTus B OTHOLLEHUW KOPEHHbIX HApO4OB.

CtneeH AnneH un AnekcaHgpa KcaHtaku, «Pa3mbiwnerms o KonseHumn OOH o npaBax KOPEHHbIX HAPOAO0BY,
Oxkcpopa v MNoptnena, OperoH, ctp. 49. Cm. Takke «[1oCTOsIHHBIN PhOpYM MO BOMpOCam KOPEHHbIX HApOa40B
npu dkoHomunyeckom n CoumanbHom CoBeTe OOH», yeTBepTas ceccust, n «OTYET O MEXOYHAPOOHOM
cemunHape no MetogmkKam B OTHOLLEHUM CBOBOAHOro NpeaBapuTenbHOr0 060CHOBAHHOMO cornacus u
KOpEeHHbIX HapoaoBy, E/C.19/2005/3, cTp. 8.
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MpepwecTBYyOLWNIA YPOBEHb TEXHUKU

MpeaLwecTByOLWNA YPOBEHb TEXHWKM B OBLLEM CMbICTE NpeacTaBnsaeT cobom Bce 3HaHMS,
KOTOpbIe CyLLECTBOBANM [0 NOAAYM COOTBETCTBYIOLLE 3asiBKV UMK AaTbl NPUMOpUTETa,
He3aBM1CHMO OT TOrO, CyLLIECTBOBANIN JIM OHU B MUCbMEHHON hopMe M B popme YCTHOro
packpbITUS. B HEKOTOPbIX NPABOBbIX JOKYMEHTAX CyLLECTBYIOT Pasnuums Mexay neyaTHbIMY
NyGRMKaLMAMY, YCTHBIM PacKPLITUEM U NPeAbIAYLLMM UCMONb30BaHNEM U MECTOM
NPOUCXOXOEHWS NyBnMKaLmMm Unm packpbITns*#,

Ons uenen PCT onpeneneHune npeaLlwecTBYOWEro ypoBHA TEXHUKM B npasune 33.1
WHcTpykumm k PCT nmeet cnegyoLlyto hopMyIiMpoBKY: «BCe TO, YTO CTano AOCTYNHO nybnuke
roe-nmbo B MMpe nocpeacTBOM MMCbMEHHOMO pacKkpbITUs (BKMOYas YepTexun u gpyrme
UNACTPaUmnmn) 1 YTO MOXeT ObITb MNOME3HbLIM NPY ONpeaeneHnn, ABAseTCs N 3asBreHHoe
n3obpeTeHne HOBbIM U COOTBETCTBYET S OHO M300peTaTenibCKOMy YPOBHIO (T.€. ABNAETCS Nu
n3obpeTeHne o4eBMAHBIM UMM HET) NPWU YCNOBUK, YTO pacKpbiTUE CTano AOCTYMNHbIM A0 AaThl
MeXOyHapoa4HOW nogaymny.

B cnyyae ¢ EBponon, B nyHkTe 2 cTaTbn 54 Egponetickol nameHmHol koHeeHyuu (EINMK)
AaeTtcsa onpegeneHne 3KBUBarNeHTHOro TEPMMHA «yYPOBEHb TEXHMKNY KaK BKITHOHAIOLLEro «BCe,
4YTO CcTano obwenocTynHbIM NyTeM MMCbMEHHOMO UM YCTHOrO ONUCaHWUSA, UCMOSb30BaHUA Unu
nobbiM Apyrum cnocobom Ao AaTbl NoAayn 3asiBKU Ha €BPOMENCKU NaTeHT». B oTHowweHum
aToro nonoxeHus EMNK, B Pykogodswux npuHyunax ro npoeedeHuUro 3Kcrepmu3ssl 8
Eeponetickom nameHm+yom gsedomcmee (EINB) npegycmatpmBaeTcs, YTO «crnegyeT NpuHATL BO
BHMMaHue LWMPOTY 3TOro onpeaeneHus. He cyllecTByeT Kakmx-rimbo orpaHuyeHui B
OTHOLLIEHUWN reorpan4eckoro MecTonoONOXEHNSA, UK A3blka N OPMbI, B KOTOPOK
COOTBETCTBYIOLLAA MHOpMaUmnsa ctana OCTynHoM nybnuke; Takke He npegycMaTpuBaeTcs
CPOK AeNCTBUA OOKYMEHTa U ApYrMx UCTOYHUKOB MHGhopMaunn. OfHaKo CyLLeCTBYHOT
HEKOTOPbIE KOHKPETHbIE MCKMoYeHMs (cM. 1V, 8)»*3,

B pasgene 35 Kogekca 3akoHoB CLUA 102 npealuecTBYOLWNA YPOBEHb TEXHUKN KOCBEHHO
onpegenseTcs NocpeacTBOM KOHLEMNLMM HOBU3HbI, Kak BCE, YTO «M3BECTHO MMM UCMONb3yeTcs
OPYrvMMu B 3TOM CTpaHe, Uinn 3anaTeHTOBaHO M ONMCaHOo B NeYyaTHOW nNybnukaumm B 3TOM Unn
ApYyromn cTpaHe Jo Toro, Kak usobpeteHue...».

B paspene 29 AnoHCKOro NnaTeHTHOro 3akoHa «NpeALlecTBYOLWMIA YPOBEHb TEXHUKMY»
onpegendetcs Kak «(i) nsobpeTeHusd, koTopble ObIIM NYGNNYHO N3BECTHBI B ANOHUN nnu B
Opyron cTpaHe o nogadn 3asBku Ha nateHT: (i) n3obpeteHns, koTopble NyGINYHO
MCNonNb30BanNucb B ANOHUU UNW OpYyron cTpaHe, A0 nNofadn 3asiBKWU Ha NaTeHT; u

(iii) n3obpeTeHus, koTopble BbiNN oNMcaHbl B pacnpocTpaHeHHoN nybnukaumm, unm
n3obpeTeHus, KoTopble cTanu NyGrMYHO AOCTYMHbI C MOMOLLBIO CPEeACTB 3NEKTPOHHON
KOMMYHUKaUmMm B ANOHUN NN B APYron CTpaHe, A0 NOAayn 3asiBKM Ha NaTEeHT».

OxpaHa

«OxpaHa» B pa60Te Komuteta np|/|o6per|a TEHAEHLUMUIO K TPAaKTOBKE OXpPaHbl TpaANLUNOHHBLIX

3HaHUN 1 TPpaanUNOHHbIX Bblpa)KeHVIIZ KynbTypbl OT HEKOTOPbIX d)OpM HEeCaHKLUMOHNPOBAHHOIO

MCMONb30BaHUsA TPETbUMM cTopoHamn'!. PaspaboTaHbl 1 NpUMeHSIOTCS ABe (DOPMbI OXPaHsl.

122

s CnpaBoyHuk BOUC no nHTennektyanbHon codcTBeHHOCTU, nybnukauua BONC Ne 489 (E), 2008 r., cTp. 19.

CwM. Pykogodswue npuHyursi Ons nposedeHusi akcriepmu3sbl 8 EgpornelickoM nameHmMHoMm sedoMcmee,
yacTb C, rmaea IV, nyHkT 5.1.

O0630p oedATenbLHOCTU 1 pesynbTaToB paboTbl MexnpaeutensctBeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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[lo3umueHasi oxpaHa

Wccnenytotea gBa acnekra No3UTUBHON OXpaHbl TPAAMUMOHHBLIX 3HaHWUIA U TPaAULNOHHbBIX
Bblpa)XeHWI KynbTypbl MOCPEACTBOM NpaB MHTENNEKTyanbHON COGCTBEHHOCTU, NPUYEM OLMH U3
HWX KacaeTcs NpensaTCTBOBAHUA HECAHKLMOHUPOBaHHOMY MCMOMNb30BaHUIO, a BTOPOW KacaeTcs
aKTUBHOIO UCMNOSb30BaHWUS TPaAULMOHHBIX 3HAHUA N TPAAULMOHHLIX BbIPaXXEHUIN KyIbTypbl
WCKOHHOM 0bLmHon camon. Kpome Toro, npyMeHeHne K NO3UTUBHOW OXpaHe TpaguUMOHHbIX
3HaHWIN M TPAAULMOHHBIX BbIPaXXEHUI KYNbTypbl NOAXOA40B, HE OCHOBAHHbIX Ha
WHTENMNEeKTyanbHOM COBCTBEHHOCTU, MOXET OblTb AOMNONIHNUTENBHOW MEPOK NO UCMONb30BAHNIO
npaB UHTENMEKTyanbHOM COOCTBEHHOCTU U OCYLLECTBNATLCA COBMECTHO C OXPaHOM
WHTEeNMNeKTyansHom cobcTBeHHOCTM ™. Hanpumep, no3uTvBHas oxpaHa TPaaMLIMOHHBIX 3HAHMIA
N TPAOULMOHHBIX BbIPaXXEHUN KyrbTypbl MOXET NPensaTcTBOBaTb MOCTOPOHHUM fMLaM B
NONYYEHUN 3aKOHHOIO A40CTyNa K TpagMUMOHHBIM 3HAHUSIM U TPAAULMOHHBIM BblpaXXEeHUAM
KynbTYpbl UM NCNOSb30BaHMUM UX A5 MONy4YEHMUS KOMMEPYECKOW BbIroAbl B OTCYTCTBME
CcnpaBeannBoro COBMECTHOrO Nosib30BaHNsA COOTBETCTBYIOLLMMM NMPEMMYLLLECTBAMU, O4HAKO
OHa TaKke MOXeT ObITb UCMONb30BaHA HOCUTENSIMU TPAAULMOHHBIX 3HAHUI U TPAOMULIMOHHLIX
Bblpa)KeHW KynbTypbl ANA CO34aHMUA COOCTBEHHbIX NPEaNPUSTUI HA OCHOBE UX TPaAULMOHHBIX

3HaHWI 1 TPAAVLIMOHHBIX BbIPAXEHWIA KynbTypbl .

3awumHas oxpaHa

TepMuH «3aLMTHas oxpaHa» OTHOCUTCS k noabopke cTpaTeruin 4ns obecneveHns Takoro
MONOXEHWNS, YTOObI TPETbU CTOPOHbI HE NOMYyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NPaB
WHTENNeKTyanbHoW CO6CTBEHHOCTU B OTHOLLEHUW TPAANLMOHHbIX BblpaXXeHWUI KynbTypbl,
06LEKTOB TPAANLIMOHHBIX 3HaHWIT 1 B3aMMOCBA3aHHbLIX reHeTuYecknx pecypcos™®’. 3awuTHas
oXpaHa TPaAMUMOHHBIX 3HAHWI BKMOYaeT Mepbl MO NPEABOCXULLEHUIO UNN NPU3HAHUIO
HeenCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3aKOHHLIM 06Pa30M yXe CyLLeCcTBYLLME
TPaAVLUMOHHbIE 3HAHUSI 3asIBMISIOTCS B KAYeCTBE M300PETEHWI.

Mpouenypsbl

Mpoueaypbl NpeacTaBnaoT cobor NpaBOBbIX COrnalleHnsl, KogeKCbl NoBeAEeHUS, pykoBoasiLme
NPUHLMMbI UKW YKa3aHWUsi Ha TO, Kak Ntoaun A0MKHbI BECTU cebsi B onpeaeneHHbIX
obcToaTenbctBax. OHM MOTyT UCMONb30BaTLCS ANS pa3paboTkM OBLLUMHHBLIX HOPM B
OTHOLLUEHUWN PacnpoCTPaHEHUs 3HAHWUI U UCMONb30BaHUSA MX CTOPOHHUMIN NULAMU, a Takke ans
COOeNCTBMSA N3MEHEHMIO MHEHUS 1 BblpaboTke HOBbIX HOpM. Kak npaeuno, npoueaypbl HOCAT
rMOKUIA XapaKkTep 1 CO BpeMEHEM MOryT MeHSATbCA. OHKM MOryT UCMNOSb30BaTbCSA Kak CpeacTBo
ANs QOCTUXKEHUS OnpeaerneHHbIX Lenem, KoTopbiX He yaanocb 4OCTUYbL obpalleHemM K Apyrum
obnactam npaea. [lMpouenypsbl, NpeacTasnstowme cobon opuLmanbHblie U HeoduLManbHble
PYKOBOASILLME NPUHLMMbI B OTHOLLEHWUM NOBEAEHUS, MOTyT COAENCTBOBATL BbICTPaNUBaHMIO

OTHOLLIEHUI 1 co3aaBaTb BO3MOXHOCTU AN BO3HUKHOBEHMSI HOBbIX OTHOLIJeHI/Il7I128.

MocTaBWwmKKN n nony4yartenu

MocTaBLWmKM n nony4vyartesin reHeTu4eCKmnx pecypcoB MOryT BKIO4aTb I'IpaBVITeJ'IbCTBeHHbIIZ
CEKTOop (Hanpmmep, npaBUTENIbCTBEHHbIE MUHUCTEPCTBA, NpaBUTENIbCTBEHHbIE yYpeXXaeHUA
(HaLI,VIOHaJ'IbeIe, pernoHarsrnbHblE U MeCTHbIe), BKINKO4asa y4ypexneHusa, oteevarouine 3a
adMUHUCTpaTBHOE ynpasiieHne HaunoHanbHbIMW NapkamMu 1 npaBUTes1IbCTBEHHbIMU

125
126
127
128

Tam xe, nyHKTbl 21 1 22.

Tam xe, NyHKT 21.

Tam xe, NyHKT 28.

bxenH AHOEPCOH, «CKOHHbIE/TPaaULMOHHbBIE 3HAHWSA N MHTENNEKTYyanbHasi COGCTBEHHOCTbY, LieHTp
N3y4yeHnst 0OLLECTBEHHOrO AOCTOSHMS, YHuBepceuTeT [btoka, 2011 r., 4OCTYNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.
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3eMrsiMK1); TOPrOBMKO UMM OTPACM NPOMbILLIIEHHOCTU (Hanpumep, hapmaleBTUyeckas,
NPOAOBOMbLCTBUE U CENbCKOE XO3ANCTBO, OBOLLEBOACTBO U NPeanpuUsiTUsi KOCMETUYECKOM
oTpacnu); Hay4yHo-uccrnegoBaTenbCkue yupexaeHust (Hanpumep, yHMBepcuTeThbl, 6aHk1 reHoB,
GoTaHnYeckune cafbl, MUKPOOHbIE KOMMEKUMWN); XPaHUTENN rEHETUYECKUX PECYPCOB U HOCUTENM
TPaAMUMOHHBIX 3HAHMI (Hanpumep, accoumaummn XUnepoB, KOPEeHHbIe HapOAbl UM MECTHbIEe
coobLecTBa, HapoaHble opraHM3aLnn, TpaguUMOHHbIE hepMepckmne coobLLecTBa); U apyrue
(Hanpumep, BNaAenbLibl YaCTHbIX 3eMerb, rPynMbl N0 COXPaHeHMo Npupoasl 1 T.4.) %,

O6LwecTBeHHOe AOCTOAHUe

B 6onblunHCcTBE ClnydaeB TBOpEHUE CHUTaEeTCA O6I.L|,eCTBeHHbIM OOCTOAHNEM, ecrin
OTCYTCTBYHOT NpaBOBbl€ OrpaHn4eHua Oangd ero ncnosfib3oBaHnA LIJVIpOKOVI I'Iy6]'IVIKOl7I130.

Opuanyeckuin cnosapb bnaka aaet cneayiollee onpegeneHne obLecTBEHHOro JOCTOAHUS:
«[COBOKYMHOCTb M300pETEHMI NN TBOPYECKMX MPOU3BELEHUIA, KOTOPbIE HE OXPaHSAIOTCS
npaBamMn UHTENNEKTYyanbHOM COBCTBEHHOCTU N NO3TOMY OOCTYNHbI ANga 6ecnnaTtHoro
ncnonb3oBaHMA N6bIM YenoekoM. [locne yTpaTbl UM UCTEYEHUST CpOKa AENCTBUSA
aBTOPCKOro npaea fnpasa Ha TOBapHbI/ 3HaK, NATEHT UMW KOMMEPYECKYI0 TalHy oXpaHsemMas
UMW UHTeNnNekTyanbHas co6CTBEHHOCTb CTAHOBUTCH YacTbio 0BLEeCTBEHHOIrO JOCTOAHUS U

MOXeT 6bITb NPUCBOEHa MOBbLIM NULIOM 6e3 OTBETCTBEHHOCTU 3a HapyLueHue]» 2.

OGLLeCcTBEHHOE OCTOsAHME B 061acTy aBTOPCKOro npaBa U CMEXHbIX NpaB onpeaenseTcs Kak
«06nacTb NPUMEHeHUst Taknx paboT 1 06 LEKTOB CMEXHbIX NpaB, KOTOpble MoryT
MCMoNb30BaTbCSA U AKCMyaTUpoBaThCs NobbIM YenoBekom 6e3 paspelueHus u 6e3
o0b6s13aTenbCTBa ynnaymMBaTh BO3HArpaXkaeHne CooTBETCTBYHOLLMM Briaderblam aBTOPCKOro
npaBa U CMEXHbIX NPaB — kKak NpaBuro, BCNeacTBUE NCTEYEHUS X CPpOKa OXpaHbl, Unn
BCMNEACTBUE OTCYTCTBMS MeXAyHapoaHoro AoroBopa, obecrneymBatoLLero Ux oxpaHy B AaHHOM

cTpaHe» ™,

Kak npaBumno, npuMeHUTENbHO K NaTEHTHOMY 3aKOHOAaTeNbCTBY OOLLECTBEHHOE AOCTOsIHNE
BKNOYAET 3HAHUS, UAEN N MHHOBALMW, B OTHOLLEHMMN KOTOPbIX NINLIO UK OpraHn3auus He
MMELT npaB COBCTBEHHOCTU. 3HaHWS, WOEVN U UHHOBALMKN CYMTAOTCS OBLECTBEHHbLIM
OOCTOSIHMEM, €CIN HE CYLLEeCTBYET NPaBOBbIX OrPaHUYEeHUIA Anst UX UCNOMb30BaHMUS (C y4ETOM
pasnuMunii B KOHKPETHbIX 3aKOHOA4ATENbCTBaX U CYLLECTBOBAHUS, B CBSI3N C 3TUM, Pa3fnyHbIX
06LLEeCTBEHHbIX JOCTOSIHUIA), MOCNE UCTEYEHUS CpoKa AeNCTBUSt NnaTeHToB (06bluHO 20 neT), u
€CIN OHW He NPOASIEBAOTCS, NOCNe aHHYNIMPOBaHUS U NPU3HAHNSA NaTEHTOB

HeaencTBUTENbHbIMK S,

Ponb, CTpykTypa 1 rpaHuubl «06LLEeCTBEHHOro 4OCTOSAHUSA» OCTalTCA NPeaAMEeTOM akTUBHbIX
o6cyxaeHun Ha pasnuuHbix opymax, Bkntodasd BOMC n MKIP. 3HayeHune TepmuHa
«00BLLEeCTBEHHOE JOCTOAHNE» MPUMEHUTENBHO K TPAAMLMOHHBIM 3HAHUAM U TPaAULMOHHBIM
BbIpaXXeHWNsIM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anvcke 0 3Ha4YeHUM TepMuHa
«0BOLLECTBEHHOE AOCTOSIHMEY» B CUCTEME MHTENNEKTYanbHOM COOCTBEHHOCTM CO CneumnanbHOM
CCbIIKOM Ha OXpaHy TPaAULMNOHHbBIX 3HAHWUI U TPAOULMOHHbIX BblpaXKEHUN
KynbTypbl/BblpaxkeHun donbknopay (WIPO/GRTK/IC/17/INF/8).

1297 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

130 Cwm. pokymeHT SCP/13/5.

131 KOpuanyeckuii cnoeapb bnaka (Black's Law Dictionary) 1027 (u3g. 8-e, 2005 r.).

132 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611aCTM aBTOPCKOrO NnpaBa 1 CMEXHbIX NpaB U
'moccapuii TEpPMUMHOB MO aBTOPCKOMY MpPaBy M CMEXHbIM NpaBamy.

133 Cm. pokymeHT SCP/13/5.
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O6LwWwenocTynHOCTb

Ha coseLwaHun ['pynnbl TEXHUYECKMX 3KCNEPTOB U FOPUCTOB NO TPagULMOHHBLIM 3HAHUSAM,
CBSI3aHHbIM C FEeHETUYECKMMIN pecypcamu, B KOHTEKCTE MEXOYHapPOa4HOro pexuma goctyna u
COBMECTHOrO NOMb30BaHUA Bbirogamun aKkcnepTbl 06Cyannm TepMuHbl «0OLLECTBEHHOE
O0CTOAHME» U «OBLLEeAOCTYNMHOCTbY CO CNeLmnanbHON CCbINIKOM Ha TPaaULMOHHbIE 3HaHUS,
CBsI3@aHHblE C rEHETMYECKUMM pecypcamn: «TEPMUH «OBLLECTBEHHOE OOCTOSIHUEY», KOTOPbIN
ncnonb3yeTcsa ans 06o03HayveHnsa 6ecnnaTtHoOM 4OCTYNHOCTU, U3BAT U3 KOHTEKCTa U MPUMEHEH K
o0l eaoCTyNHbIM [TPaaNLMOHHBIM 3HAHUSAM], CBSA3aHHbIM C FEHETUYECKMMM pPecypcamu.
CornacHo obwemMy noHnmMaHuno obLLenoCTYNHOCTU, OHA He 03Ha4vaeT 6ecnnaTtHoM
aoctynHocTn. ObLiee noHMMaHne obLwenoCTYNHOCTN MOXET 03HavaTb, YTO CyLLEeCTBYHOT
onpegeneHHble yCroBusa ANa yCTaHOBMNEHMS B3aMMOCOracoBaHHbIX 00513aTENbCTB, TakMX, Kak
nnara 3a goctyn. [TpaguuMoHHble 3HaHWS] HeEpeaKo CHUTAKTCA OTHOCALLMMUCA K

o0 ecTBEHHOMY LOCTOSAHUIO U, KaK criegcTBue, ABNAIWNMNCA AOCTYMHbIMM 6ecnnaTHo, Kak
TOSMIbKO OHU MU3BATHI N3 X KOHKPETHOMO KyJNbTYPHOIO KOHTEKCTa U pacnpoctpaHeHbl. OgHako
Henb3sa cebe npeacTaBuTb, YTO [TPaAULMOHHbBIE 3HAHWS], CBSI3aHHbIE C FTEHETUYECKUMMU
pecypcamu, KoTopble cTanu obLea0CTyNHbIMW, HUKOMY He npuHagnexaT. B pamkax
KoHUenuumn obLLeaoCTynHOCTM No-npexHemy TpebyeTca nonyvyeHne npeaBapuTeribHoro
MHOPMMPOBAHHOIO cornacus Bnagensua [TpaguuMOHHbIX 3HAHWUN], KOTOPbIN MOXET BbITb
onpegereH, paBHO Kak TpebyeTcst MpMMEHEHNE COOTBETCTBYHOLLMX MOMOXKEHNA O COBMECTHOM
NnoNb30BaHMM BbIrogamu, B TOM YMCIe eClN N3MEHEHNE B NCMNOMNb30BaHMM SIBHO OOYCOBIIEHO
NonyyYeHHbIM paHee npeasapuTesibHbIM UHPOPMUPOBAHHLIM cornacueM. B cniyvae
HEBO3MOXXHOCTW onpeaeneHuns Bnagensua 6eHedumumapbl Bce e MOryT ObiTb YKasaHbl,
Hanpumep rocyaapcTeom» >,

3HayeHne TepMrHa «0obLLEeCTBEHHOE A4OCTOSIHNUE» MPUMEHUTENBHO K TPAAULMOHHBLIM 3HAHUSAM U
TPaaVLMOHHBIM BblpaXeHusaM KyrnbTypbl 6ornee nogpobHo paccmaTpmsaeTcs B «3anucke o
3HaAYEeHUN TEPMMNHA «OBLLLECTBEHHOE AOCTOSIHMEY» B CUCTEME WHTENNEKTYyarbHOM
COBCTBEHHOCTU CO CneumanbHON CCbINTKOW Ha OXpaHy TPaAULMOHHBIX 3HAHWUI U TPaAULMOHHBIX
Bblpa)KeHW KynbTypbl/BblpaxeHun donbknopa» (WIPO/GRTK/IC/17/INF/8).

PeecTpbl TpPaAMLUMNOHHbLIX 3HAHUN

PeecTpbl MOXXHO aHanM3MpoBaThb C CaMblX pa3HbiX ToYek 3peHusi. C TOYKM 3peHus npaea
peecTpbl MOXHO OXapakTepu3oBaTb Kak AekrnapaTuBHbIe Uy NpaBoycTaHaBNMBatoLLve B

3aBNCUMOCTU OT CUCTEMbI, B paMKax KOTOpOIZ OHU y‘-lpe)K,D,eHbllgs.

CornacHo geknapaTyMBHOMY PEXMMY, KacatloLeMycsl TPaaULNOHHBIX 3HaHWIA, NpaBa Ha
TpaAVLMOHHbIE 3HAHWS HE BbITEKAIOT HN N3 KAKOro akTa npaBuTeNbCTBa, @ OCHOBbLIBAKOTCS Ha
npeaLwecTBYOLWMX NpaBax, BKIYas yHacneoBaHHble OT Npeakos, 0OblYHbIE, NUYHbIE
HeMMyLLLeCTBEHHbIE NpaBa 1 Npasa 4Yenoseka. B crny4vae ¢ geknapaTuBHLIMU peecTpaMu, XOTS
peructpaums 1 He BrUSET Ha CyLeCTBOBaHNE TakMX MpaB, OHa MOXeT UCNOoSb30BaTbCs
nateHToBedamMu AN aHannsa U3BeCTHOro YPOBHS TEXHWUKM U AN ocnapuBaHUA BblAaHHbIX
NaTeHToB, B KOTOPbIX NMPSMO UIM KOCBEHHO UCMOMb30BaHbl TPaAULNOHHbIE 3HaHNA. Korga
Takne peectpbl PYHKUMOHUPYIOT B SNEKTPOHHOM hopMe 1 JOCTYMHbl Yepe3 HTepHeT, BaXKHO
co3faTb MexaHu3m, obecne4ymBaloWwmMn 4eNCTBUTENbHOCTb AaT BHECEHUSA 3annucen o
TPaAMLMOHHBIX 3HaHUAX A4NA uenen npoBedeHnst noncka no HoBMU3He N n3obpeTaTenbCKkoMy

134 Cm. UNEP/CBD/WG-ABS/8/2, OTtyeT 0 paboTe coBellaHus pynnbl TEXHUYECKMX SKCMEPTOB U FOPUCTOB MO

TPaAULMOHHBIM 3HaHWAM, CBA3aHHBIM C FeHEeTUYECKMMIN pecypcamMm, B KOHTEKCTE MEXAYHapOAHOro pexuma
A0CTyna 1 COBMECTHOIO MONb30BaHWSA BbIrOAaAMM.

Ponb peecTpoB 1 6a3 AaHHbIX B OXpaHe TPaAULMOHHBIX 3HaHWUI: cpaBHUTENbHbIN aHann3. OTyeT UNU-IAS,
aHBapb 2004 r., cTp. 32.
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YPOBHIO. TpeTbs DYHKLUSI, KOTOPYH MOTYT BbINOMHATL 3T PEECTpbl, COCTOUT B COAENCTBUM

COBMEeCTHOMY NOJib30BaHWMIO BbIrogamMn Kak nonb3oBatenidMuy, Tak n I'IOCTaBIJ.l,VIKaMVI136.

MpaBoycTaHaBNMBaloLLME PEECTPbI ABMSAOTCA YaCTblo MPABOBOrO peXxuma, npecrneayoLwero
Lienb NpeaoCcTaBreHnst NpaB Ha TPaAMLUMOHHbIE 3HaHWS. B npaBoycTaHaBnuBatoLwmne peecTpbl
BHOCSITCS 3anucK O NpedoCTaBeHHbIX BNagenbly TpaauUMOHHbIX 3HaHWUIA NpaBax (a UMeHHO
NCKIIOUYUTENBbHBIX UMYLLECTBEHHbIX NpaBax) B Liensix o6ecneveHns oxpaHbl U NPU3HaHWS ero
NUYHBIX HEVMYLLIECTBEHHbIX, UMYLLECTBEHHBIX U HOPUANYECKMX NHTEPECOB. BONbLUMHCTBO
TUMOBbIX NPABOYCTaHABMNMBAIOLLMX PEECTPOB ABMSATCA NYONNYHLIMK NO CBOEMY XapaKTepy,
yNpaBnsTCs HaUMOHaNbHbIM OPraHoOM M (PYHKLIMOHMPYIOT Ha OCHOBE 3aKoHa MIu
NoA3aKOHHOIo akTa, B KOTOPOM YETKO onpeaensieTcs NopsidoK OCYLLECTBIEHNS
AENCTBUTENbHOW perncTpaunm TpaguumMoHHbIX 3HaHUIA U ee oULManNbHOrO NPU3HAHUS U
onobpeHusi. B kayecTBe TakOBbIX OHWU MOTYT BbI3bliBaTb G60MbLUE NPOTUBOPEYUIA U CIIOXKHOCTEN
C TOYKM 3PEHMS MX NMOCTPOEHUS, a Takke NopoXxaaTb onpeaeneHHble KpUTUYeckme npobrnemsl 1

BOMPOCHI B NNaHe nepexoga oT 3ambicna K npaktuke™.

MprmepoM HaUMOHaNBLHOro 3aKoHoA4AaTeNbCTBA MOXET CIyXuTb ctatba 16 3akoHa lNepy

Ne 27811 «O ggedeHue pexxuma oxpaHbl KO/I/IeKMUBHbIX 3HaHUU KOPEHHbIX Hapodos,
OCHOB8aHHbIX Ha buorio2udecKkux pecypcax», Komopas afnacum credyrwee: «[ulenu peectpos
KOJITEKTUBHbIX 3HAHUW KOPEHHbIX HAPOA0B 3aKM4aloTCH, B 3aBUCMMOCTU OT KOHKPETHOro
cny4as, B criegyowem: (@) coxpaHeHun n cbepexxeHUn KONMMeKTUBHBLIX 3HAHWUA KOPEHHbIX
HapOAOB N nX NpaB Ha 3Tu 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHdopmauun,
KOTopad No3BOMsEeT eMy OTCTamBaTb MHTEPECHI KOPEHHbLIX HAPOAOB, KacalLmecs ux
KONMEKTUBHBIX 3HaHWii» %, Kpome Toro, B ctaThe 15 npegycmartpusaeTcs, 4to «[3lanvcm o
KONITEKTUBHbIX 3HAHUAX KOPEHHbIX HApPOA0B MOryT BHOCUTLCSH B peecTpbl Tpex BUOOB:

(a) rocyaapcTBeHHbIN HaLMOHanbHbIM peecTp KOMMEKTUBHBLIX 3HAHUA KOPEHHbIX HAapO40B;
(b) kKOHDUAEHUMANBHBIN HALWMOHAMbHbIN PEECTP KOSITEKTUBHBIX 3HAHUN KOPEHHbLIX HAPOAOB;
(c) MecTHble peecTpbl KONMEKTUBHbLIX 3HAHWN KOPEHHbLIX HAPOA0BY.

Penytauus

CornacHo onpeaeneHnto pnanyeckoro cnoesapst bnaka TepmMuH «penytauusi» o3HadaeT
yBaXKeHWe, KOTOpOe UCMbITbIBAKOT MO OTHOLLEHUIO K KOMY-Nnbo apyrue nuua. lNMoHsaTue
penyTaLmn uUrypupyeT B KOHTEKCTE OXpaHbl MAYHBLIX HEMMYLLIECTBEHHbIX NpaB aBTopa ™. Ha
Bptoccenbckorn KoHepeHUMn No nepecMoTpy bepHCKoU KOHe8eHyuu 06 oxpaHe
JniumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHul (1971 r.) npegnoyvteHne 6bino oTgaHo
TEPMUHAM «YECTbY» U «penyTaumsay, KoTopble Obin NpusHaHbl kak 6onee 06bHLEKTUBHLIE
NOHATUSA, OTpaXaroLMe NMMYHbIE MHTEPECHI aBTOPa, YEM «HEUMYLLLECTBEHHbIE MHTEPECHI» UMK
«HemaTepuarnbHble MHTEPECHI», ABNsALWMnecs bonee WMPoOKMMM NoHATUSIMK. B cnyvae
HaHeceHwus yllepba cyLlecTByeT pa3nuune mexay yuwepbom ans penytauum u ywepbom,
HaHEeCEeHHbIM HEUMYLLECTBEHHbLIM UITM HEMaTepUanbHbIM MHTepecam asTopa. OAHOro NuwWb
HENpMATUA aBTOPOM MOCTYMKa B OTHOLLIEHUN ero NPOn3BeAeHNI0 HEAOCTATOYHO;
OCYLLECTBIEHHOE OENCTBUE AOIMKHO Takke HEraTUBHO OTPA3UTbCS Ha OLEHKE aBTopa B rnasax

ob6LecTBeHHoCTUN .
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Crtatbs 16 3akoHa Ne 27811 «O BBegeHMe pexnma oxpaHbl KONNEeKTUBHBIX 3HaHUI KOPEHHbIX HAapOaOoB,
OCHOBaHHbIX Ha Buonornyeckmx pecypcax». TekcT 3akoHa MOMELLEH NO agpecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420.

Crtatbs 6bis BepHckol KOHBEHLMN.

Cm. Cam PukeTcoH n xenH C. TmH3bypr, Mex0yHapodHoe agmopcKoe paso U CMEXHbIe rpasa — 8 paMKax
u 3a pamkamu bepHckol koHeeHyuu, Oxford, Vol. 1., cTp. 606.
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CBsllWeHHbIN

TepMUH «CBSLLEHHbIN» OTHOCUTCS K «J1t0O60MY BbIP@XKEHUIO TPAAMLMOHHBIX 3HAHUI, KOTOPOE
CUMBONU3MPYET PENUIMO3HbIE N AYXOBHbIE BEPOBAHMS, NPaAKTUKY UNN 0Obl4an nnvm umeet
OTHOLLEHME K HAM. JTOT TEPMMH UCMONb3YeTCs Ansi NPOTMBOMNOCTABEHMS OCKBEPHEHHOMY UMK
MUPCKOMY, KpanHWe NposiBIIeHMs1 KOTOPOro NpeAcTaBnstoT coboit hopMbl KOMMEPYECKOW

aKcnnyaTauum TPaaULMOHHBIX 3HaHNA» 4.

MoHsITUE CBALLEHHbIX TPAAULMOHHBLIX 3HAaHUA OTHOCUTCS K TaKUM TPaAULMOHHBLIM 3HAHUSIM,
KoTopble BOMpatloT B cebsi penunrmosHble 1 AyXOBHbIe 3NeMEHTbI, B YaCTHOCTM TOTEMbI,
cneunanbHble LLiepeMOHUM, CBSALLEHHbIE 0ObEKThI, CBALLIEHHbIE 3HAHUSA, MONUTBbI, MECHOMEHNS,
WCMOMHEHNS U CBALLIEHHbIE CUMBOIbI, 8 TaKKe K TAaKUM TPaAULMOHHBIM 3HAHUAM, KOTOpble
CBSI3aHbl CO CBSILLEHHbIMW BUOAMW PacTEHMUI, KUBOTHbIX, MMKPOOPraHM3MoB, MMHEPArioB, a
Kpome Toro, K CBSILLEHHbIM MecTaM. B03MOXHOCTb MM HEBO3MOXXHOCTb OTHECEHUS
TPaAMLUMOHHBIX 3HAHUI K KAaTEFOPUN CBSILLIEHHbIX 3aBUCUT OT TOro, UMEIOT NN OHM 3HaYeHue ans
COOTBETCTBYHOLLEN OBLLMHBI B Ka4ecTBe CBSALLEHHbIX. MHorve TpagauLMOHHbIE 3HAHUS
ABMNAKTCA CBALLEHHLIMU 1 HE NOABEPraloTCs KOMMepLManusauumn no onpeaeneHuno, ogHako
HeKOoTopble CBsILLIeHHble 0OBEKTLI U OCTONpPUMeYaTebHble MECTa Nony4aoT KOMMepYeckoe
NCMOMb30BaHMe B PasfMyHbIX LENsSX cCaMUMK PENUIMO3HBIMU, OCHOBAaHHBLIMM Ha BEPOBAHMSAX
UNN AyXOBHbIMW OBLLMHAMKN NGO CTOPOHHUMW NULLAMMU.

B Omueme BOUC o muccusix no ycmaHOo8eHUI0 (hakmos, Kacarowuxcsi UHMesiiekmyarbHoU
cobcmeeHHocmu u mpaduyuOHHbIX 3HaHUL, TOBOPUTCH O TOM, YTO HEKOTOPbIE NPegMETHbIE
obnacTtu, Takme Kak TpaguuMOHHbIE NyTN pelleHns npobnemMm n MeguLMHCKNE 3HaHUs, SIBMSOTCA
B3aMMOCBS3aHHbIMM Ha AyXOBHOM ypoBHe. B 4acTHOCTM, BO BCex cTpaHax 3anagHon Adpukm
CYMTaETCHA OYEHb BaXXHbIM, YTOObI hakTU4ECKOMY NprMemMy TpaguLMOHHOIO NekapcTea
npealecTeoBana peannsaums OyXOBHbIX aCNeKTOB LeNUTENbCKOW NPakTUKKU, XOTA NPU3HaeTcs,
YTO TaKkume acnekTbl HEe BbIAEPKMBAKOT HAaYyYHOW KPUTUKU. B pamkax onpeneneHHbIX cuctem
TPaAULMNOHHbBIX 3HAHUI CyLLeCTBYeT yoexaeHue, YTo NocneacTBms AENCTBUN Ha
MaTepranbHOM YPOBHE OO BACHAOTCS UK YNPaBNAOTCS HA OCHOBaHMN HEMaTepUarbHbIX
BEpOBaHWIi 1 KyNbTypHbIX kKogos'*%. B Nepy HekoTopble «3HaHUsA NepeaaBanvicb U3 NOKONEHUs
B MOKONEHNSA NOCPEACTBOM HEKOEi CBALLEHHO HENMCaHoM «kHUry» %, Basosble CBALLEHHBIE
TalHble TPagMUMNOHHbIE 3HAHUS NO-Pa3HOMY pacueHUBaKTCA KOPEHHBIMU U MECTHBIMU
obLwuHamu, n cnocobbl X XpaHeHus, nepeaaydun 1 3anucu Takke pasHaTCs.

B KOHTEKCTEe MHTEennekTyanbHon co6CTBEHHOCTU N ocobeHHO aedatenbHocTn MKITP MoXxHO
caenaTtb crneayolime 3amevaHms:

- ofHa 13 generauunin noMHTepecoBanachk, 6yayT nn npu obcyKaeHn oxpaHbl
VHTENneKTyanbHo COBCTBEHHOCTU YUYUTLIBATLCA CBALLEHHbIE TPAaANLMOHHbIE 3HaHUsA .
B 370l cBSI3M Apyras generauusi 3aTpoHyia BONPOC B OTHOLLEHWUM TPEX acNeKToB: YTO
TaKkoe «TPaAULMOHHbBIEY, YTO TaKOe «3HaHUSA» U Ha YTO IOMHKHA PacnpoOCTPaHATLCS
oxpaHa? B yacTHOCTW, OAHOBPEMEHHO C MHEHUSIMW MO MOBOAY BKMOYEHUS B

141 Oanunanb XK. Xepse, «[lyxoBHOE, HO HE MHTENNEKTyarbHOE: OXpaHa CBALLEHHbIX HeMaTepuarbHbIX

TpagMUMOHHBIX 3HaHun», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).

l'ynta A., «Harpaga 3a TpaguUMOHHbIE 3HAHUS! U COBPEMEHHYIO TBOPYECKYHD AESATENBHOCTL PSAOBBLIX
rpaxxgaH: porb OXpaHbl MHTENNEKTyarnsHoM COGCTBEHHOCTMY, XpaHUTCs cpean matepuanos CekpetapuaTa.
Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLMXCsl UHTENNEKTYanbHON COBCTBEHHOCTU 1
TPAAMUMOHHBIX 3HaHUM (1998-1999 rr.), 03arnaBneHHbIN «HyxXabl 1 YasHUA HocUTENen TpaguUUNOHHBIX
3HaHWI B 00NaCTu MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 171, 4OCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

3asaBneHve generaumn Hoeon 3enaHamm Ha oanHHaauaTon ceccum Komuteta. CM. MPUHATBLIA OTYeT
oauHHaguaton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.
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TpaanUuNOHHbIE 3HAHUA ﬂ,yXOBHOIz n per||/|r|/|03H0|7| COCTaBNALWEN BbiCKa3blBanuch
MHEHMS1 O TOM, YTO NoHATME T3 OOJTKHO OorpaHn4mnBaTbCA TEXHUYECKNMMU 3HaHI/IFIMI/Il45;

- B 60MbLUMHCTBE Cry4yaeB CBSALLEHHbIE TPaAULMOHHbIE 3HAHUSA NN HE ABNSAKOTCS
PacCKpPbITbIMW, UM UX PaCcKpbITUE MPOMCXOOMT B ONpeaerieHHbIX KOHTEKCTaX U YCrOBUSAX B
OTHOLLUEHWUWN YSIEHOB KOPEHHbIX M MECTHbIX OOLLMH, XOTS NPU 0COObIX YCNOBUSIX HEKOTOPLIE
3HaHMSA MOryT BbITb PaCKpPbITbl CTOPOHHUM YJlIEHaM KOPEHHbIX M MECTHbIX 00LWwmH. Kak
yKa3aHo BbllEe M B AOKYMeHTe «OxpaHa TpaguUMOHHbIX 3HaHWI: [1poekT aHanusa
npobenos: nepecmoTpeHHbI BapnaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTble
TPaAULUNOHHbIE 3HAHUS MOTYT OXPaHATLCA B COOTBETCTBUN C MEXOYHAPOAHbLIM
3aKoHO4aTENbCTBOM B 06/1aCTK UHTENNEKTYanbHOM COGCTBEHHOCTU B Ka4ecTBe
HepackpbITon nHopmauun. OgHaKO B OTHOLLEHUN 3HAHUA, NPEeACTaBNAKOLWNX ANs
OOLLMHbI AYXOBHYIO M KYNbTYPHYIO (HE KOMMEPYECKYHO) LLEHHOCTb, MOTYT AEeNCTBOBaTb
ocobble MexaHn3mbl .

OxpaHa

B KoneeHuuu 06 oxpaHe HemMamepuasibHO20 KyrbmypHo20 Hacriedus (2003 r.) OpraHmsaumm
O6beanHeHHbIX Haumin no Bonpocam obpasoBaHusi, Hayku u kynbTypbl (FOHECKO) «oxpaHa»
onpegenseTcs Kak «NpuHATUE Mep C Lienbio obecneyeHms Xn3HecrnocobHocTu
HemMaTepuanbHOro KynbTypHOro Hacneausi, BKIYasa ero naeHTndmkaumio, JOKyMEeHTUpPOBaHue,
nccnegoBaHne, coxpaHeHue, 3almTy, NonynspM3aumio, NoBbILLEHME ero ponu, ero nepegavy,
rnaBHbIM 06pa3oM C NOMOLLIO hopManbHOro 1 HedhopmanbHOro obpasoBaHus, a TaKkke
BO3POXOEHNE pasfMyHbIX acnekToB Takoro Hacregmsay». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPEeAOCTOPOXKHOCTU C LieNbio 3aluTbl OnpeaeneHHon KynbTypHOW NPakTUKN U naen, kKotopble
cuuTarTcs LeHHbIMU .

CoxpaHeHue B TallHe

«TaiiHbIM» ABNSETCHA TO, YTO COXPAHSETCA He U3BECTHBLIM AN APYTUX UMK pasaenseTcs Nillb ¢
TeM, KOro 3To KacaeTcs (onpeneneHvie puandeckoro crosaps bnaka).

«CBsilLleHHble/TaliHble» TPaAULMOHHbBIE 3HAHNSA U BbIPAXXEHUS KYNbTypbl MMEIOT TaliHOe N
CBALLEHHOE 3Ha4YeHne B COOTBETCTBIM C HOPMaMM OGbIYHOIO NpaBa ¥ NPaKTUKON

TpaaVLUMOHHBIX BnaaenbLes .

MCcTOUYHUK reHeTUYECKUX pecypcoB

B cBoeM npeanoxeHumn «[leknapupoBaHMe UCTOYHMKA reHEeTUYECKUX PECYPCOB U
TPaAMUMOHHBIX 3HAHWI B 3asiBKax Ha NaTeHTbl» Aenerauus LUseyapum npeanoxuna
noTpeboBaTb OT NATEHTHbIX 3asiBUTENEeN AeKnapupoBaTh «MCTOYHMK» FEHETUYECKMUX PECYPCOB
N TPAAMLUMOHHBIX 3HaHU. OHa 3asBuna, YTo «TEPMUH «MCTOYHMK» crieayeT NoHMMaTb B CaMOM
LLUIMPOKOM CMbICINEY», TaK KaK «O0CTYN U COBMECTHOE MCMNONb30BaHNE BbIrod MOXET OXBaTblBaTb
MHOXeCTBO cyObekToB. B nepByto odepenb Npu Aeknapauum UCTOYHMKa criedyeT ykasaTb
cyGbekTa, komneTeHTHoro: (1) npeaocTaBnsATb AOCTYN K FeHETUYECKUM pecypcam u/unu
TPaAMUMOHHBIM 3HaHUSIM, UNK (2) y4acTBOBaTb B COBMECTHOM MOfb30BaHWUM Bbirogamu,
norfly4aembiMn OT UX UCNONb30BaHNS. B 3aBUCMMOCTU OT KOHKPETHbIX FeHETUYECKUX PECYPCOB
UNu TPagULMOHHBIX 3HAHUIA, MOXHO caenaTb pasnuyve Mexay: nepBUYHbIMU UCTOYHUKaMMU,
BKJtOYas, B YacTHOCTW, [loroBapuBatoLLmMecst CTOPOHbI, MPefoCTaBNsoLmMe reHeTu4eckue

145 3asBneHve generaunm AnoHun Ha oguHHaauaTton ceccun Komuteta. CM. NpuHATBIN OTYET OAMHHaALATon

ceccumn (WIPO/GRTKF/IC/11/15), nyHKT 296.

«OxpaHa TpaaMLMOHHbIX 3HaHWi: poekT aHanm3a Npo6enoB: NEPeCcMOTPEHHbIV BapuaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxenus Il.

MpoekT rnoccapusa HaunoHanbHoi komuccum no sonpocam KOHECKO.

TuxooKeaHCKMIA pernoHarnbHbIA TUNoBon 3akoH oT 2002 roga 06 oxpaHe TpagULMOHHBIX 3HAHWUIA U
NPOsIBNEHWIN KyNbTypbl, YacTb | (4).
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pecypcbl™*®, MHOrocTopoHHIo cructemy MexayHapoaHoro gorosopa [poaoBoNLCTBEHHON 1
CenbCKoXo3sNcTBeHHoM opranunsaumnn (PAO)™°, kopeHHble 1 MecTHble obLMHBI™ 1

BTOPUYHbIE NCTOYHUKM, BKIOYaAs, B YACTHOCTU, KOMNIEKLMUN €X Situ U Hay4HYyHo HMTepaTypy»152.
Sui Generis

B topnanyeckom cnosape bnaka TepMuH «Sui generis» onpeaensieTca crnegyowmm obpasom:
«[e nepesolde ¢ namuHcKoao — «8 ceoem podey]. B cBoem poae mnu knacce; YHUKanbHbIN Unm
cBoeobpasHbIn. ITOT TEPMUH UCMONb3yeTCH B NpaBe UHTENNeKTyanbHon cobCTBEHHOCTM A1
0603HavYeHns pexnma, npefHa3Ha4YeHHOro Ansa oxpaHbl Npa., KOTOPble BbIXOAAT 32 PAMKU
TpagMLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npasa M KOMMEPYEeCKON TanHbI.
Hanpumep, 6a3a AaHHbIX MOXET He OXPaHATbCS aBTOPCKMM MPaBOM, €CNN ee coaepXXaHue He
ABNAETCS OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATbLCA CTaTyTHbIM NPaBOM SuUi generis,
npeaHasHavyeHHbIM Ans aton uenu». Cuctema sui generis — aTo cMcTema, cneumanbHO
npeaHasHavyeHHas aAns yaoBneTBOPeHUs Hyxa 1 obecnevyeHns NHTepecoB B Kakon-nnbo
KOHKpeTHOW obnacTtun. Yxe cyLlecTByeT HECKOSbKO NPUMEPOB NpaB UHTENNEKTYanbHON
COBCTBEHHOCTM SUi generis, Takux, Kak npaBa pacTEHNEBOAOB-CENEKLUNOHEPOB — OTPaXXEHHLIE B
Mexx0yHapoOHOU KOH8EeHUUU 10 oxpaHe Hoabix copmoes pacmeHud (1991 r.) («KoHBeHuus
YMNOB») — n oxpaHaemble NpaBa MHTENNEKTyarlbHOM COOCTBEHHOCTUN Ha MHTErpanbHble
MUKPOCXEMbI — OTpaXKeHHble B [Joeosope 06 uHmernnekmyanbHoU cobcmeeHHoCmuU 8
OMHOWeHUU uHmezparbHbix Mukpocxem (1989 r.) («BawmnHrroHckun gorosop»). 3akoH
lMaHambl Ne 20 om 26 uroHsi 2000 2. «O 8gedeHuuU crieyuaribHO20 pexuma oxpaHsbl
UHmMesnnekmyarsnbHol cobcmeeHHOCMU 8 OMHOWEHUU KOSIITEKMUBHbIX Mpas KOPEHHbIX Hapodos8
Ha oxpaHy u 3auumy ux KyfibmypHoUt camobbimHocmu u mpadulyUOHHbIX 3HaHUU»,
npeacTasnseT cobon pexum sui generis.

CBaKonMyHACKWIM NPOTOKON 06 oXxpaHe TPaAULIMOHHbIX 3HAHUM U BblpaXXeHUn
c¢donbknopa

B aBrycte 2010 r. Ha [Aunnomatunyeckomn KoHdepeHunn, cocTosiBlierncs B CBakonmyHae
(Hamunbus), rocypapcrea — 4neHbl AQpprKaHCKOW permoHanbHOM opraHn3aumm
nHTennektyanoHon cobcteeHHocTM (APOWC) npuHanu npotokon. CornacHo nyHkTy 1 ctatbn 1
uenb aTtoro NpoTokona cocTouT B crneayowem: «(a) oxpaHa Hocumenel mpaduyUuoHHbIX
3HaHul om nrobbix HapyweHul Ux rpas, npusHaHHbIx 8 Hacmosiwem Npomokone; u (b) oxpaHa
8blpaxKeHuli hosbKIopa om He3aKoHHO20 MPUCBOEHUS, HEMPagoMeEPHO20 UCIMOb308aHUS U
He3aKOHHOU 3Kcryamauuu eHe ux mpaduyUuoHHO20 KoHmekcmay. [poToKon BCTYNUT B CUNY
nocne Toro, Kak LwecTb rocyaapcts — 4neHoB APOUC caanyT Ha xpaHeHne JOKYMEHTbI O
paTudukaumm unm NpUcCoeanHeEHmN.

BbipaxeHusa B maTepuanbHoun ¢popme

BhlpaxeHune «B maTepuanbHON qoopMme» 03Ha4YaeT Takoe BblpaXKeHue, KOTopoe SBRSETCS
0Cs3aeMbIM W YBUAEHHbIM; OCTYMHOE OS5 0CA3aHMSA; Takoe, KOTOPbIM MOXHO BraaeTb Unn
KOTOpOE MOXHO peanu3oBaTb. OHO NPOTUBOMOMOXHO «HEMaTEpPUarbHOMY», T.€. TaKoMy,
KOTOpOE He BOMMOoLLEHO B hn3nYeckyto hopMy, He ABMSETCH 0CA3aeMbIM UMW OLLYTUMbIM
(cornacHo onpegenexHuto topuanyeckoro cnosapsa bnaka).

BblpaxeHus B matepuarnbHon opme — 3TO BblpaXKEHUS!, BOMSIOLLEHHbIE B MaTepuanbHOM
o6bekTe™®. OHM He 0BsA3aTenbLHO CBOAATCA K MaTepuanbHON hopme, HO JOMKHbI BbITh

149 Cwm. ctatbu 15, 16 1 19 KBP.

%0 Cwm. craTby 10-13 MATPMCX.

151 Cwm. ctatbio 8(j) KBP.

152 Cwm. pokymeHT WIPO/GRTKF/IC/11/10.

158 TunoBble NONOXEHNS AN HAaUMOHAaNbHbIX 3aKoHOA4aTeNbCTB 06 OXpaHe BblpaXKeHW honbknopa ot
He3aKOHHOrO UCMONb30BaHNSA 1 APYrMX HaHOCALLMX yuiepb aencteun, 1982 r., yactb .
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BOMMOLLEHbI B MOCTOSSHHOM MaTtepuarne, HanpumMep, B kKaMHe, AepeBe, TEKCTUIE, 30510TE U MPoM.
BripaxkeHus B MaTepuarnbHOn (hopMe CHMTATCS OXpaHSieMbIMU BbIpaXKEHUsIMU ¢posbKIopa.
MNpvMepammn 3remMeHTOB, COCTaBISAOLLMX BbIPaXXEHUSI B MaTepuanbHOn hopMe, SBNAIOTCS:

(&) npousBedeHUsA NCKYCCTBA, B YAaCTHOCTU PUCYHKU, KAPTUHbI, pe3Hble paboTsl,
CKYNbNTYpbl, U3AENUA U3 [MWHBLI, TEPPaKOThl, MO3auka, U3fenusa u3 gepesa, nsgenus n3
mMeTanna, IoBenvpHble U3enus, nNneTeHble KOP3uHbI, BbILUMBKU, TEKCTUIb, KOBPHI,
KOCTIOMBI;

(b)  my3blkanbHble UHCTPYMEHTHI;

(c) apxuTtekTypHble hopmbl*®.

TpapMLWIOHHI:I M KOHTEKCT

TepMUH «TPaANLIMOHHBINY 03HAYAET, YTO TPAAMULIMOHHBIE 3HAHUSA UNN BbIPAXEHUS KyMbTypbl
CO37al0TCS B COOTBETCTBUM C NpaBMnaMu, npoLieaypamu 1 obbi4asMi onpeaeneHHoI oBLLMHBI,
a He TO, YTO OHM SBNSIOTCA CTapbiMU. VIHBIMW ClIOBaMU, NpUnaraTenbHoe «TPaaNLIMOHHbINY
onpeaensieT MeToz, CO3AaHNs TPAAULIMOHHBIX 3HAHWUI UMW BbIPAXEHWIA KyNbTypbl, @ HE camm
3HaHUA™®. TepMUH «TPaANLIVOHHBINY 03HAYaeT, YTO TPAANLIMOHHbIE 3HAHWS UMW BbIPaXEHUS
KyNbTYpbl KOPEHATCSA B TPAAULIAM UMW OCHOBLIBAKOTCS HA Heil, CrykaT Ans uaeHTudmkaLmm
KOPEHHOrO UMK TPAAULIMOHHOTO HAapOAa UMK CBSI3aHbI C HM, a Taloke MOryT UCMOMb30BaTLCA Ha
NpaKTUKe TPaANLMOHHLIMU cnocobamn®®®. «TpaanLMOHHBIN KOHTEKCT» 06o3HaYaeT
NPUMEHeHVe TPaANLIMOHHBIX 3HAHWIA UM TPAAMLIMOHHBIX BbIPAXKEHUI KyNbTyPbl B UX
coBCTBEHHBIX paMKax, onpeaeneHHbIX X XyA0XKECTBEHHbIM COEepXaHNeM Ha OCHOBE
HenpepbIBHOMO NCMOMNb30BaHNS OBLWIMHON. [TPUMEpPOM 3TOro MOXET CIYXMTb UCTONbL30BaHME
PUTYanbHOro TaHLa B €ro TPaANLIMOHHOM KOHTEKCTE, T.€. UCMOMHEHNe yKa3aHHOro TaHLa
cbaKkTMyeckn B pamkax putyana®®’.

Kak ykasaHoO B JOKYMEHTE «QNeMeHTbl CUCTEMbI SUi generis no oxpaHe TPaauLMOHHBLIX 3HAHUA»
(WIPO/GRTKF/IC/4/8), TpagNUNOHHbIE 3HAHUS SBMISKOTCS «TPAAULMOHHBIMWUY MO TOW MPUYMHE,
4YTO B cnocobax Mx CO3AaHMs OTPaXKeHbl Tpaamummn obWwmH. MNo3ToMy TEPMUH «TPaAULMOHHbIE»
He 06s13aTeNbHO CBA3aH C XapakTepoM 3HaHUWM, OH CBSA3aH CO CNOCOOOM, MOCPEACTBOM

KOTOPOTO 3T 3HaHMS CO3AaK0TCS, COXPAHSAIOTCS U pacnpocTpaHstoTea ™,

TpaauUMOHHbIE BbipaXXeHUS KynbTypbl

TepMUHbI «TPaANLNOHHbBIE BbIPAXEHUS KyNbTYpbl» U «BblpaXeHWs honbKriopay UCnonb3yTes
BOWC B oTHOWEHUN MaTepurarnbHbIX U HeMaTepuarnbHbIX OPM, B KOTOPbIX BblpaXatoTcs,
nepefarTca UnNu BOMIoOLATCA TpaAaMLMOHHbIE 3HAHWA U KynbTypa. [pumepbl 3Tux doopm
ABNATCHA TPAOULNOHHAA My3blka, UCMOMHEHUS, MOBECTBOBAHNS, HAUMEHOBaHUSA 1 CUMBOSbI,
N300paxXeHnsa N apxXUTeKTypHble POPMbl. TEePMUHBI «TPAANLNOHHbBIE BbIPAXEHUS KYNbTYpPbl» U
«BblIpaXxeHus ponbknopa» ABMAITCA B3aMMo3aMeHAeMbIMU CUHOHUMaMWU U MOTYT
MMEHOBAaTbCA MPOCTO KaK «TPaANLMOHHbIE BbIPAXEHMUS KyNbTypbl», 4acTo B (popme
cokpalleHusa «TBK». Mcnonb3oBaHue 3TUX TEPMUHOB HE NpecnegyeT uenu cosgaTb
BneyaTrneHune, 4To cpeam rocygapcts — uneHos BOUC cyuecTtByeT cornacve no nosogy
onpaBAaHHOCTW UIK LenecoobpasHOCTN UCMONb30BaHUSA 3TUX UMK NHBLIX TEPMUHOB, HE

154 TunoBble NONOXEHMS AN HaUMOHanbHbIX 3akoHo4aTeNbCTB 06 OoXpaHe Bblpa)KeHMﬁ d)OﬂbKﬂOpa oT

HEe3aKOHHOrO UCMOMb30BaHNA 1 APYrMX HaHOCALWMX yiepb aencTteuin, 1982 r., pasgen 2(iv).

HuHbo Mupec ge KapBanbo, «M3 xmxuHbl LLaMaHa B NaTEHTHOE BEAOMCTBO: [opora B cTagun
cTpouTenbcTBay, Bonpockl 6uopasHoobpasms n npaea, cTp. 244.

CBOAHbIV aHanu3 NpaBoOBOW OXpaHbl TPAAULMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 53.
TvnoBble NOMNOXEHNA AN HauMoHanbHbIX 3aKoHOAAaTeENbCTB 06 OxpaHe BbipaXKeHu honbKopa ot
HE3aKOHHOIO MCMOMb30BaHMsA U APYTNX HaHOCALMX ywepb aencteun, 1982 r., yactb lll. 42.

OnemeHTbl CUCTEMBI SUi generis No oxpaHe TpaguumnoHHbIx 3HaHu (WIPO/GRTKF/IC/4/8), nyHkT 27.
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3aTtparmBaeT U He orpaHn4mBaeT UCNOoJib30BaHUA OPYITMX TEPMUHOB B paMKax HalMOHAlIbHOro
nUnmn permoHasnbHoOro 3akoHogatenbCcraa.

TpaanUMOHHBbIE KyNbTypbl

CornacHo onpegeneHuto topuamyeckoro criosaps bnaka, 31o Tpaguumm, KOTopble OTHOCATCS K
o6bl4asiM NPOLLMOro U MeToAaM UCMOoNb30BaHMS B MPOLUSIOM, OKa3blBaloLWMM BNUSIHWE Ha
AEeATENbHOCTb U NPaKTUKY B HacTosieM. 3akoHoAaTenbCTBO B cdhepe UHTENNeKTyanbHom
COBCTBEHHOCTM NPOBOAUT pasrpaHMYeHne Mexay TPaauLMOHHON KynbTypol (KoTopas MOXeT
onpenenaTbcs Kak TpaaMUMOHHAsA KynbTypa U orbKIop B Y3KOM CMbICIE CroBa) 1
COBPEMEHHbLIMU, BHOBb BO3HUKAIOLLMMU BbIPAXKEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XXMBYLLIMMM NOKONEHUAMU B pamKax obLLecTBa, OCHOBaHHbIMU Ha paHee CyLLeCTBOBaBLLNX

TPaAULIMOHHOIA KyMbType Ui dhonbKIope Unn KOPEHSALLMMMUCS B HUX .

TpaguuMOHHbIE NPUPOAOOXPaHHbIE 3HAHUA/TPAAULMOHHDbIE IKOSIOrMYeCKue 3HaHUA

MHCTUTYT KynbTypbl AieHe onpeaensieT «TpaauUMOHHbIe akonormdeckme 3HaHms» (TO3) kak
«COBOKYMHOCTb 3HAHWN U BepOBaHWK1, NepefaBaeMblX MOCPECTBOM YCTHOW TpaanLmm n
nepBuYHbIX HabnwgeHnn. OHM BKIHOYAKOT CUCTEMY KraccudmKaumm, KOMNIIEKC AMMMPUYECKNX
HabnogeHnn 3a MECTHOWN OKpYXatoLwen cpegon 1 cuctemy camoynpaBrieHns, KoTopas
perynupyeT nonb3oBaHne pecypcamu. OKOormdeckme acnekTbl TECHO CBA3aHbl C
coumanbHbIMU 1 AYXOBHLIMU acnekTaMmu cuctembl 3HaHun. Konnyectso u kavecTtBo TO3 He
OAMHAKOBO Y pasHbIX YNEHOB 0OLLMHbI U 3aBUCAT OT UX Nosia, Bo3pacTa, CoLmnasnbHOro
NOMOXeHMWS, YMCTBEHHbIX CNOCOBHOCTEN 1 Npodeccunn (OXOTHUK, OYXOBHbIV nuaep, LUenutenbs n
T.4.). T33, KoTOpbIE YXOO4AT CBOMMW KOPHAMW B Aanekoe NpoLUoe, HOCAT KyMYNSITUBHBIN U
OVHaAMUYHbIN XapakTep, OnNMpatrTCcs Ha ONbIT NPEeALLECTBYIOLLMX NOKONEHNA 1 aganTUpYoTCA K
NPOUCXOAALLNM B HACTOSILLLEE BPEMS TEXHOSTOIMYECKUM U COLMATTbHO-9KOHOMUYECKUM

nameHeHusim» 1,

TpagouumnoOHHbIE SKOMNOrMYECKNe 3HaHWSA Takke ONPeaenstoTCs Kak «HaKonneHHas COBOKYNHOCTb
nepegaroLLmnXca U3 NOKONEHNs B NMOKOSIEHNE Yepes3 NOCPEACTBO KyNbTypbl 3HAHWIA U BEPOBaHUI
OTHOCUTENBHO CBA3M XMBbIX CYLLECTB (BKMOYasa noaen) opyr ¢ ApYroM 1 C OKpyXKatoLen nx
cpenon. Kpome toro, TO3 saBnAOTCS CBOMCTBOM OBLLECTB C UCTOPUYECKON NMPEEMCTBEHHOCTBIO
NPaKTUKM UCNONb30BaHNSI PECYPCOB; B LIENIOM, 3TO HEMPOMbILLSIEHHbIE U MEHEE pa3BUTbIe B
TEXHMYECKOM OTHOLLUEHMM 06LLEeCTBa, MHOTME U3 KOTOPbIX SBMAKOTCA KOPEHHBbIMU UK

nnemMeHHbIMU» 6L,

TpagUUMOHHbIE 3HaHUA

Mpu3HaHHOro Ha MeXxayHapoAHOM YPOBHE onpeaeneHnst TpaguumMoHHbIX 3HaHuni (T3) B
HacTosiLee BpeMs He CyLLecTByeT.

TepMUH «TpaauLUMOHHbIE 3HAHWS», UCMONb3yeMblI ANs LUMPOKOro OnmncaHusl 3Toro npegmeTa,
00ObI4HO BKMOYAET MHTENNEKTYanbHOE N HemaTepuanbHOe KynbTypHOE Hacneamne, NpakTuky u
CUCTEMbI 3HAHWUI TPaAMLMNOHHBIX OGLLUWNH, B TOM YMCNE KOPEHHbIX U MECTHbIX OOLLUH
(TPaAMUMOHHBIE 3HaHUS B 06LweM cMbicrne). HbIMKU croBamMu, TpaaMUMOHHbIE 3HAHUS B
LLUIMPOKOM CMbICIe OXBaTbIBAOT COAEPXKaHNE 3HaHWUI Kak TaKoBbIX, a Takke TpaauLMOHHbIX
BbIpaXXEHWUI KynbTypbl, B TOM YMCIE OTNNYUTENbHbIE NPU3HAKM U CUMBOJbI, CBSI3aHHbIE C
TPaAULUMOHHBIMU 3HAHUSIMMU.

159

160 CBOAHbIN aHanu3 NpaBoBOW OXPaHbl TPAANLMOHHBIX BbipaxkeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.

Cwm. Takke: Mapk I'. CTuBeHCOH, «/cnonb3oBaHne NCKOHHbBIX 3HAaHWI B OLIEHKE BIMSIHUSA Ha OKPYXXatoLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.

®ukpeT Bepkell, « TpagMLMOHHbIE SKOMOrMYECKNe 3HaHUS B NepcrnekTuee. TpaanuMOHHbIE 3KOMorMvyeckme
3HaHMA: KOHUenuuu n cnydan». MexayHapoaHas nporpaMMa B 06nact TpaanLMOHHBIX 3KOMOTMYECKUX
3HaHWU 1 MexayHapoaHbI LEHTP Mo nccrnenoBaHnsam B obnactu pa3sutus, OtTaea.
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Tele/IH «TpagnunNoOHHbIE 3HAHUAY, VICI'IOJ'IbSyeMbIIZ B 060y)K£l,eHVIFIX Ha MeXxXayHapoaHOM YypOBHE
B Y3KOM CMbICJ1€, OTHOCUTCA K 3HAHUAM TaK TaKOBbIM, OCOBEHHO K 3HaHMAM, CO34aHHbIM B
pe3ynbTaTte VIHTeJ'IJ'IeKTyaJ'IbH017I neAaATenbHOCTN B TpaanUuMOHHOM KOHTEKCTE, BKIto4ada HOoy-xay,
NPaKkTuKy, HaBblkK N NHHOBaLUW. TpaD,VILI,VIOHHbIe 3HaHUA MoryT ObITb 06Hapy>|<eHb| BO
MHOXeCTBe pa3H006pa3HbIX KOHTEKCTOB, BKMOYasA CENbCKOXO3SIMCTBEHHbIE 3HAHUS, Hay4Hble
3HaHUA, TeXHNn4YeCkne 3HaHnA, aKkornorn4eckme 3HaHuna, megnunHcKne 3HaHn4a, B TOM 4Yucrne
3HaHUA O COOTBETCTBYHOLLUNX NEeKapCTBEHHbIX cpeacTBax N MeaAnKaMeHTax, 3HaHNA, CBA3aHHbIEe

c 6uopasHoobpasvem, un T.4.» %

LUudcdpoBasa 6ubnmorteka TpaguLUMOHHbLIX 3HaAHUN

LUndposas Gubnuoteka TpaguumoHHbiX 3HaHun (LIBT3) sBnseTcss COBMECTHbIM NPOEKTOM
CoBeTa Hay4HbIX U NpOMbILWNEHHbIX nccnegoBaHuin (CSIR) MuHucTepcTBa Hayku U TEXHUKN U
HenaptameHta AYUSH MuHucTepcTBa 3apaBOOXpaHeHNs N oxpaHbl ceMbi MHOMK, KOTOPLIN
peanusyetcs CSIR. B cosgaHum LIBT3 no nHaunckmm cuctemam MeauumHbl npyuHMuMana
yyacTme MexavcumniamHapHasa rpynna B CocTaBe 3KCnepToB No TPaauUMOHHOW MeauunHe
(aropBena, yHaHW, cuaaxa u nora), naTeHTHble aKcnepTbl, 3kcnepTbl No UT, ydeHble n
TexHudeckue crneumanuctbl. lNMpoekt LUBT3 npeagycmaTtpuBaeT AOKYMEHTUPOBaHUe
TPaAULMNOHHbBIX 3HAHUI, OTHOCALLMXCH K 0OLLEeCTBEHHOMY LOCTOSHUIO N CYLLECTBYIOLLNX B
dopmMe nuTepaTypbl NO atopBee, yHaHu, cuaaxe n nore, B LMPpoBoM popmaTte Ha NATU
MeXOYHapOoaHbIX A3blKax, KOTOPbIMU ABNAKTCA aHITTUMACKUIA, HEMELKNA, (PpaHLy3CKUNA,
ANOHCKMI 1 ucnavcknn. B LIBT3 cogepxutca nHdopmMaums 0 TpagnUNOHHbBIX 3HAHUSX,
CyLLIeCTBYIOLMNX B CTpaHe, Ha A3blkax U B oopmaTte, MOHATHbIX A5 NaTEHTHbIX 3KCNepTOB
MeXayHapoaHbIX NaTteHTHbIX BegomMcts (MI1B), uTto Heobxoanmo ansa npegoTepaLlLeHus
Bblj@4/ HE3aKOHHbIX NaTeHToB™ .

LIBT3 npecnenyeT ABosKyto Lenb. Bo-nepebix, oHa cnocobcTByeT NpegoTBpaLleHnto Bblgaym
NaTeHTOB Ha NPOAYKTbI, KOTOPbIE CO34aHbl C UCMOMb30BaHMEM TPAAMLMOHHbBIX 3HAHWUI, HO Y
KOTOPbIX N306peTaTenbCkuii YpoBEHb ABMSIETCA HU3KUM Unn BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CIYXWUT HEKMM «MOCTUKOM» MeXAy COBPEMEHHOW HayKoW U TpaaULMOHHBIMU 3HAHUSAMW, U
Gnarogapsa aTOMy MOXET UCMONb30BaTbCA ANS CTUMYNNMPOBAHMA yriybneHHbIX nccneaoBaHum,
HanpaBneHHbIX Ha Co3aaHne HOBbIX NIEKapCTBEHHbIX CPEeACTB Ha OCHOBE UH(PopMaLumm O
TpaguLUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa cnyxuTb « MOCTUKOM» Ha rnobanbHOM ypOBHe
Mexay OpeBHUMU crokamuy (OBYCTULLMSIMU) HA CAHCKPUTE U NaTEHTHBLIM 3KCNepPTOM, NMOCKOSIbKY
6a3a gaHHbIX ByaeT npegocTaBnNATb MHPOPMaLMIO O COBPEMEHHbIX, @ TAKKe MECTHbIX
Ha3BaHWSX Ha A3blke N B popmaTe, MOHATHBLIX AN NaTEeHTHbIX akcnepToB. [Mpeanonaraetcs,
YTO 9TO AaeT BO3MOXHOCTb CBECTU K MUHUMYMY HEXBaTKY 3HaHWU 06 N3BECTHOM YpPOBHE
TexHukn. Takasa 6as3a AaHHbIX ByaeT cogepXaTtb 4OCTAaTOYMHO AeTann3npoBaHHbIe
onpegeneHns, NPUHLMMbLI 1 KOHUEeNUUn Ang Toro, YTobbl CBECTU K MUHUMYMY BEPOSATHOCTb
NaTeHTOBAHMSA B KAYECTBE «N306PETEHUN» HEe3HAUYUTENbHbBIX/HECYLLIECTBEHHBIX U3MEeHEeHN ™,

Hocutenb TPaANUUNOHHbIX 3HaHUM

B topnanyeckom cnosape bnaka TepMuUH «HOCUTENb» ONPeaensieTcs Kak «nuo, KoTopoe
ABNSAETCA HOPUMAMYECKNM BnagenbLemM 060pOTHOro JOKyMEHTa 1 KOTOpPOe MMEET NpaBo
nony4nTb No Hemy nnatex». BOWC ncnonbayeT aTOT TEPMUH A1 0603HaYEHNS BCEX NNL,
KOTOpble CO30al0T, CNyXaT UCTOYHUKOM, Pa3BMBalOT U COXPAHAT TPaAULNOHHbIE 3HAHUS B

162 Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHMIO (DaKTOB, KacatoLMXCsl UHTENNEKTYanbHON COBCTBEHHOCTU U

TPaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasHUA HOCUTEnen TpaguLUOHHbIX
3HaHMI B 06NacTn MHTENNEeKTyanbHON COBCTBEHHOCTUY, CTP. 25, AOCTYMHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

C 6onee nogpobHon MHdopMaLmMen MOXHO O3HAaKOMUTLCH NO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

Ponb peecTpoB 1 6a3 gaHHbIX B OXpaHe TPaAMLMOHHBIX 3HaHWUIA: cpaBHMTEnNbHbIN aHanns. OTtyeT UNU-IAS
Report, sHBapb 2004 r., cTp. 18.
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TPaaVLMOHHOI cpeae M KOHTeKcTe. KopeHHble 0BLLMHbI, HapOabl Y HALWK SBMSIIOTCS
HOCUTENSIMU TPAAULIMOHHBIX 3HAHWUI, OHAKO HEe BCE HOCWUTENW TPaANLIMOHHBIX 3HaHWIA
SBNAOTCA KKOPEHHLIMM» %, B 3TOM KOHTEKCTe «TPaaMLMOHHbIE 3HaHUSA» 03HAYaloT Kak
TPaAVLIMOHHBIE 3HAHVS B Y3KOM CMbICIE, Tak Y TPAANLIMOHHbIE BLIPXKEHUS KyNbTypbl.

Kak ykasaHo B OKyMeHTe, o3arnaBneHHOM « CnnCcokK 1 kpaTkoe TEXHUYECKoe NOosICHEHNe
pasnnyHbIX POPM, B KOTOPbIX MOXHO HaWTU TPAANLMOHHbIE 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9), «[TpagnUMOHHbIE 3HAHUS], KaK NPaBWO, CO34aKTCS KONNEKTUBHO
n/vnn paccMaTpuBaloTCa Kak NpUHaanexaiime KonnekTMBHO KOPEHHON UM MecTHOW obLumHe
WNK rpynnam nuvu B coctaBe Takon obwmHbl. [...] HecMoTps Ha 9TO, OTAENbHbLIN YneH
06LLI,VIHbI,1HaI'IpI/IMep uenuTens Unu epmMep, MoXeT ABNATLCA HOCUTENeM onpeaeneHHbIX
3HaHUAY ",

Knaccudmkauma pecypcoB TpagMLMOHHbIX 3HAHUI

Knaccudmkaumsa pecypcoB TpaguumoHHbix 3Hanum (KPT3) aensetca HoBaTOpCKom
CTPYKTYPUPOBAHHOW KnaccuukaLMOHHOM CUCTEMOK, KOTOpas npeaHasHavyeHa aAns CUCTEMHOIO
ynopsaoveHuns, pacnpocTpaHeHnsa 1 nomncka 1 Kotopas BKNo4aeT OKoro 5 Teic. noarpynn
TPaAVLMOHHBIX 3HAHUI B OTNIMYME OT OQHOW rpynnbl B MexayHapogHon naTeHTHOM
knaccudpmkaumm (MMNK)*®’. KPT3 6bina paspaboTaHa Ans UHAWACKUX CUCTEM MeaULMHDI
(aropBena, yHaHu, cugaxa u nora). KPT3 nonyumna mexayHapoaHoe npusHaHue, n oHa
npuBsasaHa Kk MINK. Mo Bceln BeposTHOCTK, OHa ByaeT cnoco6CTBOBATh NOBLILLEHUIO YPOBHS
MHPOPMMPOBAHHOCTM O CUCTEMaX TPagULMOHHbLIX 3HaHU Bnarogapst NCNoNb30BaHMIO
COBPEMEHHON CUCTEMBI pacnpocTpaHeHus, a UMeHHO MHGOPMALIMOHHbBIX TEXHONOIMI, N B
yacTHocTn NHTepHeTa n Beb-TexHonornn. NpegnonaraeTcs, YTO CTPYKTypa U CTENEHb
petanusaumm KPT3 BbI30BYT MHTEPEC Y TEX CTPaH, KOTOpbIE npunaratT yCunms K
npenoTBpaLLEeHNIO Bblgayun HE3AaKOHHbIX MATEHTOB HA HEOPUTNHASIbHbBIE OTKPbITUS, CBA3AHHLIE C

cYCTEMaMM TPAAULIMOHHBIX 3HaHMIA ™2,

TpaAVILIVIOHHail MegunuuHa

BOS3 onpenensietT 3ToT TEPMUH KaK «COBOKYMHOCTb 3HAHWUI, HABBIKOB U NMPaKTUYECKUX NPUEMOB,
OCHOBaHHbIX Ha TEOPUSIX, BEPOBaHMSX U OMbITE, SBMSIOWMNXCA HEOTbEMITEMOW YaCTbHO
PasnUYHbIX KynbTyp, Oyab TO NOAAAILMXCA OOBACHEHMIO UNU HET, UCMOMNb3YEMbIX NS
noaaepkaHus 300POBbs, a Takke Ans NPodUNakTUKU, OANarHOCTUKN, OBNeryeHns unm neyeHms
branyecknx 1 ncuxudeckunx sabonesanuniiy *°. BO3 Taioke onpegensieT «TpaguLVoHHYI0
MeOMLIMHY» KaK «BKMOYatoLLY pasfnyHble npakTMYeckne MeToabl, Noaxoabl, 3HaHUS 1
BepoBaHNs B 06nacTu BpayeBaHUs, BKIHOYasA pacTUTENbHbIE, )XUBOTHbIE U/UMN OCHOBaHHbIE Ha
MUHepanax riekapcTBeHHble CPeACcTBa, AyXOBHYHO Tepanuio, MaHyarbHble NpueMbl 1
ynpakHeHus1, NpUMeHsieMble pasfernbHO UK B COMETaHWUM AN1S noaaepKaHus 300poBbs, a

TaKKe AnA NeYeHus, AMarHoCTUKM Unm NpounakTku 3abonesanHniny ™.

165 CM. OT4eT BOUC 0 MUCCHSIX MO YCTaHOBINEHUIO (PaKTOB, KacaloLMXC UHTENNeKTyanbHOW COGCTBEHHOCTU U

TPaAAMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «Hyxabl 1 YasgHUA HocUTenen TpaguUNOHHBIX
3HaHW B 06nacT MHTENNEKTyanbHON COBCTBEHHOCTUY, CTP. 26.

CnMCoK 1 KpaTKoe TEXHUYECKOE MOSICHEHME Pa3fnNYHbIX (POPM, B KOTOPbIX MOXHO HalTW TpaguLMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.

Tam xe.

C 6onee nogpobHol MHopMaLME MOXXHO 03HAaKOMUTLCS MO agpecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

O6bwue pykoBoasue npuHumnsl BO3, kacatowmecss METOOUKM NPOBEAEHNST UCCINEA0BAHUIN N OLIEHKN
TpagmumoHHon meguunHel (WHO/EDM/TRM/2000.1), cTp. 1.

Crtpaternst BO3 B obnactu TpaguumMoHHon MmeguumHel Ha 2002-2005 rr., cTp. 7.
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MpousBeneHns U MIHHOBaUWUK, OCHOBaHHbIe Ha TPaaULUAX

Tpaguumm npeacTaBnAoT cOOOM KyNbTYPHYH NPAKTUKY N ngeun, KOTopble pacLeHMBaKTCS Kak
OTHOCSLLMECH K MPOLUNOMY Y KOTOPbIM OTBEAEH OnpeAeneHHbIn CTaTyCl7l. TepMuH
«npoussegeHnsa n MHHoBaL MK, OCHOBaHHbIE Ha Tpaguuuax» o3HayaeT MHHOBaLUK U
npoun3seneHnda, OCHOBaHHbIe Ha TPAANUMOHHbIX 3HAHUAX KaK makoebiX, HO pa3BuUTbie U
MogepHu3npoBaHHbIie BHE TPaaULMOHHOIo KOHTeKCTal72. TpaLI,VILI,VIOHHbIe 3HAHNA KaK makKoebie
O3HA4YarT «CUCTEMDbI 3HaHIAl7I, nponseeaeHnAa n MTHHoBauun, KOTOpble, Kak npaBuio,
nepenarTcd U3 NOKOJ1IeHUA B NOKOJ1IeHMe; KaK npaBuiio, CHNTarTCA OTHOCALLMMUNCA K KaKOMY-
NGO KOHKPETHOMY Hapo4y UKW HAacensaemMon UM TEPPUTOPUK; Kak NpaBuno, paspabdaTtbiBatoTcs
6eccnucTemMHoO U NOCTOAHHO pPa3BnBardTCA B OTBET HA UIBMEHEHNE BHELLUHUX yCHOBMVI))173.
MHHOBaLMK, OCHOBaHHbIE HA TPaAMUUSX, OTHOCATCS K TeM Cinydasm, Korga Tpaguums
BbICTyNnaeT B Ka4eCTBe NCTOYHUNKA VIHHOBaLl,VIVI, ocyuwlecTBiiAeMbIX YieHaMun COOTBeTCTByEOLLI,eVI
KyJ'IbTypHOI7I 06U.WIHbI nnn CTOPOHHUMU NMUamMu; B 3TUX Clyvadx NHHOBaUUN MOTYT TaKxe
BbIABNATb Apyrne BuAbl MCMNOJ1b30BaHUA TpaanuUnUn, KOTOPbIE MOryT ObITb npoaHann3npoBaHbl B
KOHTEKCTE UHTENNEKTYanbHOM cobcTBeHHocTn ™, Bonee nogpobHO TpaguLUMOHHbIE 3HAHNS
«KaK TakoBble» U npoun3BeaeHnd n nHHoBaLlnn, OCHOBaHHbIE Ha TPaANUMOHHbIX 3HaHUAX,
paccMmaTpnBaroTCA B JOKYMEHTEe, O3arnaBfieHHOM «CnuncoK n KpaTKoe TeEXHN4YeCKoe NnoaAcHeHne
pPasnnMyHbIX OOPM, B KOTOPbIX MOXHO HaWTW TPaaNLMOHHbBIE 3HAHUS»
(WIPO/GRTKF/IC/17/INF/9)*™.

KonBeHuua KOHECKO o mepax, HanpaBreHHbIX Ha 3anpeLieHre u npeaynpexaneHme
He3aKOHHOro BBO3a, BbIBO3a U Nepeaayv npaBa CO6CTBEHHOCTU Ha KyNbTypHble
LLeHHOCTH

B 1970 r. Opranunsauma O6beauHeHHbIX Haumii no Bonpocam o6pa3oBaHunst, Hayku 1 KynbTypbl
(KOHECKO) npuHsana KoHBeHUMo AN oxpaHbl KyNbTYPHbIX LLEHHOCTEN, HaXOASLWMUXCS Ha
TeppuUTOpPUM rocygapcTBa, OT ONaCHOCTEN KPaXu, TalHbIX PACKOMOK M HE3aKOHHOrO BbIBO3a.
KoHBeHUmMsa BCTynuna B cuny B 1972 T.

KoHBeHUUs 0653bIBaET CBOMX rocyaapcTtB-y4aCcTHMKOB OCYLLECTBIIATbL Mepbl N0 TPEM OCHOBHbIM
HanpaBlieHUAM:

1- NpeBeHTMBHbIE MEPLI: CO3[aHNe PeecTpPoB LIEHHOCTEN, yupexaeHue
CBUAETENbCTB Ha BbIBO3, OCYLLECTBIIEHNE KOHTPOSS 3a TOProBren, BBeaeHne
YronoBHbIX 1 aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeaeHMe oGpa3oBaTerbHbIX KaMnaHuii
nT.o.

2- MNonoxeHnsa 0 Bo3BpaLLeHun: B cOOTBETCTBUM € NyHKTOM (b) (ii) cTathun 7
KoHBeHUUKN rocygapcTBa-y4acTHUKN 06A3yH0TCS MO TpeBOBaHUIO rocyaapcTBa-yreHa
«MPOMCXOXOEHNS» NPeAnPMHUMATL COOTBETCTBYIOLLME LWark Ans OGHapy>XeHus n
BO3BpaLLeHMs Nto6on NogobHON KyINbTYpPHOM LIEHHOCTW, BBE3EHHOW NOCe BCTYNIIEHUS
HacToswen KoHBeHuuKn B cuny B 060MX 3aMHTEPECOBAHHbIX rOCyaapcTBax, npu
yCnoBun, OAHAaKo, YTO rocygapcTeo, obpallatoLieecst ¢ npocbbown, BbinnavynBaeT
crnpaBeanuByo KoMNeHcauno 4ob6pocoBeCTHOMY NOKynaTento Unu nuuy, KoTopoe
MMeeT OENCTBUTENbHOE NPaBo Ha 3Ty LeHHOCTb. B ctaTbe 13 KoHBEHUMM Takke
coaeprkaTcs NONOXeHUs, KacaloLmecs BO3BpaLleHUs LEHHOCTEN U COTPYAHMYECTRa,
KOTOpble HOCAT Boriee KOCBEHHbIV XapakTtep 1 06yCcrnoBneHbl BHYTPEHHUM
3aKoHOAATENbCTBOM.

171
172
173
174
175

MpoekT rnoccapusa HaunoHanbHom komuccum no sonpocam KOHECKO.

Cwm. ctatbu 10-13 MATPICX.

Cwm. pokymeHT BONC WIPO/GRTKF/IC/3/9.

CBOAHbIV aHanu3 NpaBoOBOW OXpaHbl TPAANLMOHHBIX BblpaxeHuin kynbTypbl, WIPO/GRTKF/IC/5/3, nyHKT 57.
Oannanb XKepse, «Cornawenne TPUMC. [MpoekT n aHanu3». U3g. 3-e, Sweet & Maxwell, ctp. 132.
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3- Cucrtema mMexayHapoaHOro COTpyAHMYECTBA: MAes YKpPenneHus CoTpyaHuYecTBa
Cpeav rocyAapcTB-y4aCTHUKOB U MeXAy HMU NPOHU3biBaeT cobon Bcto KOHBEHLMIO.
B cnyuasix, korga KynbTypHOe Hacrneauve nofaBepraeTcs OnacHOCTK pasrpabnenus,
cTatbs 9 npegycMaTpuBaeT BO3MOXHOCTb OCYLLECTBIIEHUSt 6onee KOHKPETHbIX Mep, B
4aCTHOCTU, KOHTPOSS 3a BBO30OM U BbIBO3OM.

KonBeHuusa KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasnsa ¢oopmM KynbTYPHOro
camoBbIpaXeHus

B 2005 r. Opranunsauma O6beauHeHHbIX Haumii no Bonpocam 06pa3oBaHns, Hayku 1 KynbTypbl
(FKOHECKO) npunsana KoHeeHyuto KDHECKO 06 oxpaHe u noowpeHuu pasHoobpasusi ¢popm
KyJfIbmypHO20 caMOoBbIpa)keHusi, KoTopasi Bctynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUMM n3noxeHbl B cTatbe 1: (a) oxpaHa un noowpeHne pasHoobpasuns opm
KynbTypHOro camoBblpaxeHust; (b) cosgaHue ycnosun gnsa pacuseTta u cBo60gHOro
B3aMMOLENCTBUSA PasfnmyHbIX KynbTyp Ha B3auMOBbLIrO4HOW OCHOBE; (C) noolipeHue auanora
Mexay KynbTypamu B Lenax obecneyveHns bonee WMpoknx n cbanaHCcMpoBaHHbIX KyNbTYPHbIX
06MeHOB BO BCEM MUpE B MHTEpecax B3auMOYBaXXeHUS KynbTyp U KyNbTypbl MUPA;

(d) noowpeHne MeXKynbTyYpHOro B3auMMOLENCTBUS B LLeNsAX pa3BuTUSA B3anMOMNPOHUKHOBEHUS
KynbTyp B QyXe HaBeAeHs MOCTOB Mexay Hapogamu; (€) MnooLpeHne yBaXeHUs K
pa3Hoo6pasnio PopM KySbTYPHOr0 CaMOBbIPAXXEHUS U MOBbILLEHNE OCO3HAHWUS LLIEHHOCTU 3TOrO
pa3Hoobpa3us Ha MECTHOM, HaLWOHaNbLHOM U MexayHapoaHom ypoBHsx; (f) moarBepxaeHue
Ba)XXHOCTM B3aMMOCBSI3N MEXAY KyrbTypol 1 pasBuUTMeM Ans BCEX CTpaH, B 0COGEHHOCTH
pa3BUBAIOLLMXCS, U NogaepKKa AeACTBUIN, NPeanpUHMMaeMbIX Ha HaUMOHANbLHOM 1
MeXAyHapOo4HOM YPOBHSIX C LieNblo 06ecneynTb Npu3HaHne nogiMHHOW LLeHHOCTM 9TON
B3aMMOCBA3N; (g) npusHaHuMe ocoboro xapakrepa KyrnbTypHON AEeATENbHOCTN U KYNbTYPHbIX
TOBapOB UM YCIyr Kak HocuTenen camobbITHOCTHM, LeHHOCTEN 1 cmbicna; (h) nogTBepxaeHve
CyBEPEHHOro npasa rocyaapcTB Ha NoadepXKKy, MPUHATME U OCYLLEeCTBIEHNE NONIUTUKM U Mep,
KOTOPbIE OHM CYUTAIOT HaAMeXaLMMKN 4Ns OXpaHbl U NOoLWpPeHNss pasHoobpasunsa opm
KyNbTYPHOro CamoBbIpaXeHnsa Ha cBoen Tepputopuu; [1] (i) ykpenneHne mMmexgyHapoaHoro
COTpYAHMYECTBA M CONMAAPHOCTM B AyXe NapTHEPCTBA, B YaCTHOCTU ANSA pacLUMpeHUs
BO3MOXHOCTEN pa3BMBalOLLMXCHA CTpaH B 06nacTn oxpaHbl U NoowpeHnss MHoroobpasums opm
KyNbTYPHOIrO CaMOBbIPaXXEHUS.

KoHnBeHuus FOHECKO 06 oxpaHe HemMaTepuanbHOro KynbTypHOro Hacneaus

KoHnBeHuus 6bina npuHata OpraHusaumen O6begmHeHHbIx Hauun no Bonpocam obpasoBaHus,
Hayku n kynbTypbl (KOHECKO) B 2003 r. 1 Bctynuna B cuny 20 anpens 2006 r. Llenu
KoHBEHLMN COCTOAT B OXpaHe HemaTepuanbHOro KynbTypHOro Hacneaus, obecneyeHnm
YyBa)XEHUSA HEMaTepuanbHOro KynbTypHOro Hacneaus obLwmH, rpynn 1 OTAeNbHbIX nnL,
NOBbILLEHNE OCBEAOMIIEHHOCTM 0BLLECTBEHHOCTN O BaXKHOW pOnn HemMatepuanbHOro
KynbTypHOro Hacnegus n obecrneyeHve ee B3aMMHOIo NpU3HaHus, a Takke B NpeaocTaBrieHnn
NMOMOLLU M COTPYOHUYECTBE Ha MEXAYHAPOLHOM YPOBHE.

Hepo6pocoBecTHasA KOHKypeHLUus

B topuamnyeckom crioBape brnaka TepMuH «He406pPOCOBECTHAsA KOHKYPEHUMA» onpeaensieTcs
Kak «6ecYecTHOe U MOLLEHHMYECKOe CONEPHNYECTBO B 061aCTU TOProBM U KOMMEPLIUK,
0CODOEHHO MpaKTUKa NPOABWKEHMS Ha PbIHOK CBOMX COOCTBEHHBLIX TOBapOB U NPOAYKTOB B
yLiepb npoaykTaMm 1 ToBapam Kakon-nmbo Apyrovi CTOPOHbI NOCPEACTBOM UMUTALIMMN UK
KOHTpadakuuy Has3BaHus, bpeHaa, pasmepa, PopMbl UNN APYTUX OTIIUYUTENBHBLIX MPU3HAKOB
N30enns Unu ero ynakoBKu».

CornacHo nyHkTy 2 ctaTtbm 10bis lMapuxckol KOH8eHUUU 10 OXpaHe MPOMbIWIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kToM HegOBPOCOBECTHOM KOHKYPEHLIMN CHNTAETCS BCAKUN aKT
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KOHKYpPEeHLUW, NpOTUBOPEYaLL M YECTHbIM 0ObIYasAM B MPOMBILUSIEHHBIX U TOProBbIX Aenaxy.
Hanee B nyHkTe 3 cTtatbn 10bis roBoputcs, 4To «[B] YacTHOCTU, nognexar 3anpety: (i) Bce
JencTBus, cnocobHble KakuM Obl TO HX Oblo cNOCcOOOM BbI3BaTb CMELLEHUE B OTHOLLEHUN
NpeanpuaATUs, NPOAYKTOB U NPOMBbILLNIEHHOW UM TOProBON AEATENbHOCTN KOHKYPEHTA;
(ii) noxHble yTBEpXOEHNS NPU OCYLLLECTBIIEHUN KOMMEPYECKON AeATEeNbHOCTN, CNOCOBHbIE
ONCKpeanTMpoBaTh NpeanpusaTne, NPOAYKTbl UM NPOMbILLIIEHHYIO U TOProBYIO
0eATenbHOCTb KOHKYpeHTa; (iii) ykasaHusa nnm yTBepXXaeHus, NCnonb3oBaHne KOTOpPbIX Npu
OCYLLLECTBIIEHUN KOMMEPYECKOWN AEATENBbHOCTN MOXET BBECTUN OOLLLECTBEHHOCTL B
3abnyxgeHne oTHOCUTENbHO XapakTepa, cnocoba M3roToBneHusi, CBOMCTB, MPUTOAHOCTH K
NPUMEHEHMNIO UMK KONMYECTBA TOBAPOBY.

Deknapauua OpraHusauun O6beanHeHHbIX Hauum o npaBax KOpeHHbIX HAapoJoB

B 2007 r. l'eHepanbHas Accambrnes OpraHmsaumm O6begnHeHHbIX Hauun npunsana
Leknapauyuro OpeaHuszauuu Ob6beduHeHHbIX Hayuli o npasax KOpeHHbIX Hapooos.
[eknapaumsa npmusHaeT, YTO KOPEeHHbIe Hapoabl MMEIOT paBHbIE NpaBa YerioBeKa Ha 3aLuTy OT
KyNbTYPHOW OUCKPUMUHALIMM, U HanpaBreHa Ha NooLpPeHME B3aUMHOIO YBaXEHNS U
rapMOHWNYHbBIX OTHOLLEHUI MEXAY KOPEHHBIMM HAapO4aMU 1 TOCYyAapCTBaMMm.

B oTHOWEHUN TPaAULMNOHHBIX 3HAHUIN, TPAOULMOHHBIX BblPaXXEHUIN KyNbTYpbl U reHETUYECKNX
pecypcoB B NyHKTe 1 cTaTbk 31 npegycmatpuBaeTca crneyouliee: «[K|opeHHbIe Hapoabl
MMEIT NPaBO Ha COXpaHeHne, KOHTPOSb, OXPaHy U pas3BUTUE CBOErO KyNbTYpHOro Hacneaus,
TPaAULMNOHHBIX 3HAHUI U TPaOMLMOHHBLIX (OOPM KYNbTYPHOIO BbIPaXXEHUS, a TakkKe NposiBfIeHUN
NX Hay4YHbIX 3HAHWI, TEXHOSOMUIA N KYyNbTYpPbl, BKNOYAs NIOLACKME U TeHETUYECKME PeCcypChl,
CeMeHa, fiekapcTBea, 3HaHUs CBOMCTB (payHbl 1 bnopbl, Tpaguumm yCTHOro TBOPYECTBa,
nuTepaTypHble NPOU3BEAEHUSA, PUCYHKM, CMIOPT N TPAAULMOHHbIE UrPbl 1 M306pasnTenbHoOE 1
NCNONMHUTENbCKOE NCKYCCTBO. OHU UMEIOT Takke NpPaBo Ha COXpaHeHUE, KOHTPOSb, 3alUnTy U
pa3BUTUE CBOEN UHTENNEKTyarnbHOM COBCTBEHHOCTU Ha Takoe KyrnbTypHOe Hacneaue,
TPaaULNOHHbIE 3HAHNS N TPAAULUOHHbIE (DOPMBbI BblpaXXeHUs KynbTypbl». [anee B NyHKTe 2
crtatbu 31 roBopuTCs, 4TO “[CJOBMECTHO C KOPEHHbIMU Hapo4amMu rocygapcTea NpUHUMatoT
OEeNCTBEHHbIE Mepbl B LieNsAX NPU3HaHNS 1 3alUMTbl OCYLLECTBMNEHUS 3TUX NpaB». B oTHoWweHun
TpaguMUMOHHOM MeaNUMHbI B cTaTbe 24 npegycmaTpuBaeTcs cneaylollee: «[KJopeHHble Hapoabl
UMEIOT NPaBo Ha CBOK TPagMUMOHHYIO MEAUNLMHY U Ha COXPaHEHWe CBOEN NpaKTUKK
BpayeBaHUs, BKMOYas COXpaHEHNE BaXXHENLLMX NEKAPCTBEHHbIX PACTEHUN, XXUBOTHbLIX U
MWUHeparnoB».

Mcnonb3oBaHMe TPaAULIMOHHbIX BblPaXX€HUM KYNbTypbl/TPaAULIMOHHbIX 3HaHUNA

TpaguuMOHHbIE 3HAHUS U BblpaXKeHUS! KyNbTypbl MOTFYT UCMOSb30BaTbCSA B Pa3nMYHbIX LENSIX.
Ncnonb3oBaHne TpaanUMOHHbIX 3HaHWUIA UMW BbIPaXXeHWIN KyNbTypbl OXBaTbIBAET KOMMEPYECKOe
UM NPOMbILLIIEHHOE UCMNOofb30oBaHMe, 06bl4HOE UCMOoNb3oBaHNe, 4OGPOCOBECTHOE
Mcnonb3oBaHWe, AoMallHee NCMNOoNb30BaHUE U UCMOSb30BaHNe TPaaULMOHHON MeAULMHBI ANs
oXxpaHbl 3[10pOBbS, a TaKKe UCMONb30BaHNE B UCCNeaoBaTeNbCKUX M 06pa3oBaTenbHbIX LIENsAX.

Kommepyeckoe ucrnosib3ogaHue

B topuaunyeckom criosape bnaka TepMrMH «KOMMEPYECKOE UCMOMb30BaHME» onpeaensiercs kak
«[u]cnonb3oBaHue, KOTOPOE CBSA3AHO C OCYLLECTBIIEHNEM UMW PA3BUTUEM AESTENBHOCTH,
npuHocsLei aoxod. «Hekommepyeckoe ucnonb3oBaHMe» onpeaenseTcs kak
«[u]cnonb3oBaHwe pagu NMUYHOTO YAOBOMNLCTBUS UMK B NPeanpUHMMAaTENbCKUX LensixX, He
CBSA3aHHbIX C MONy4YeHMeM J0X0Aa UK Bbirodbl, UMW MHOTO BO3HarpaXXaeHms»
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ObbI4yHOE ucnosib308aHuUe

B TuxookeaHcKoM peauoHasibHOM murogom 3akoHe om 2002 2oda 06 oxpaHe mpadulUOHHbIX
3HaHul u nposienieHull Kynbmypbl TEPMUH «OObIYHOE MCNONb30BaHNE» ONpeaenseTcs Kak
«MCMONb30BaHNE TPAAULMOHHBIX 3HAHUI 1 BblpaXXEHUI KyNbTypbl B COOTBETCTBMU C OObIYHBLIM
NPaBOM M NPaKTUKOW TPaAULMOHHBLIX BNagenbLeBy.

TepMuH «HenpepbiBHOE 06bIYHOE NCMONb30BaHUE» XapakTepuayeT YCTOMYNBOCTb U XKNBON
XapakTep UCMonb30BaHUSA TPAANLMOHHBIX 3HAHUIA W/UNN TPaAULNOHHbBIX BbIPaXXEHWIN KynbTypbl
KOPEHHbIMW OBLLMHaMKN B COOTBETCTBUN C UX OObIYHBIM NPABOM 1 MPAKTUKOMN.

LobpocosecmHoe ucrnoib308aHUe

[MpMMeHnTENBLHO K aBTOPCKOMY MNpasy B OPUANYECKOM crioBape bnaka TepmuH
«[0BpOCOBECTHOE MUCMNOMb30BaHME» onpeaensieTcs Kak «[plasyMHoe v orpaHu4yeHHoe
ncnonb3oBaHve NponssBeaeHns, OXpaHAeMOoro aBTOPCKUM npaBoM, 6e3 paspelueHus asTopa, a
UMEHHO TaKoe, Kak LUTUPOBaHNE KHUM B KHWKHOM 0603peHnn nnm UCnornb3oBaHne ee YacTen
B napoguun. [lobpocoBecTHOe UCNonb3oBaHWe ABNAETCA CPEACTBOM 3alUTbl NPOTUB
06BWHEHWI B HApYLLEHWW NMpaB C y4eTOM CrneayrLmnx onpeaeneHHbIX 3aKOHOM (DaKTOpOB:

(1) uenb 1 xapakTep UCMNONb30BaHUS, (2) xapakTep NPOU3BEAEHNS, OXPAHAEMOro aBTOPCKUM
npasoMm, (3) macwTabbl UCNOMNbL30BaHWA Npon3BeaeHUs 1 (4) SKOHOMUYeCcKne nocneacTeums
NCMNONb30BaHUAY.

HomawHee ucrnonb308aHue u ucrnosib3oe8aHue 051 0xpaHbl 300p08bs

B topuanyeckom crioeape briaka TEpMUH «gOMaLLHMIA» onpenensieTcs Kak «[o]THoCALWMnes K
oMy unm cembe; 6biToBon». B nyHkTe 1 [loXMHCKON geknapaunm, kacarwowlenca CornalieHums
TPUIMC n obuwiecTBEHHOro 3a4paBOOXPaHEHNs], MPU3HAETCS «CePbe3HOCTL Npobriem B obnactu
3[,paBOOXPaHEHUS, C KOTOPbIMW CTanNKnBaeTCs MHOXECTBO pa3BMBatOLLIMXCS N HauMeHee
pas3BUTbIX CTPaH, 0cObeHHO Tex Npobnem, koTopble aBnsTca cneactenem BUY/CIMNAda,
TyBepkynesa, Mmansapuun n Apyrux anngemmyeckmx saabonesanuny. Janee B nyHkTe 5(C)
oTMeuvaeTcs crnepytoulee: «[klaxaoe rocygapcTBo-4ieH MMEET NpaBo ONpeaensitTe, YTO
MMEHHO npeacTaBnsAeT cobor HaunoHanbHasa YpesBblvanHasa cuTyaums u gpyrme
NCKNIOYMTENBHO Cepbe3Hble 06CTOATENLCTBA, MPU TOM NMOHMMAaHUK, YTO KPU3UCHbIE CUTyauun B
obnacTtu 3gpaBooOxpaHeHuns, B TOM Yncne ceasaHHble ¢ BUY/CINNOom, Ty6epkynesom,
Manspuen n 4pyruMmm anuaemMmmnyeckumm 3aboneBaHnaMmn, MOryT NpeacTaBnsaTb cobom
HaLMOHarnbHY0 Ype3BblYariHy0 CUTYaUMIO UK APYrMe UCKITYNTENBHO Cepbe3Hble
obcToaTenbcTBaY.

Ucnonb3ogaHue 8 uccriedogamesibckux U obpaszosamesibHbIX Uesisx

MpVYMEHUTENBHO K NaTeHTaM B tOpMaNYECKOM crioBape brnaka TepMUH «CpeacTBO 3aLmTh,
OCHOBaHHbIE Ha NPUHUMNE UCMOMb30BaHNS B 3KCMEPUMEHTarbHbIX Liensix» onpeaensiercst kak
«[c]pencTBo 3aWwmTbl NPOTUB OOBUHEHMWI B HApyLLEHUN NATEHTHbLIX NpaB, UCMONb3yemMoe Toraa,
Korga 3anaTeHToBaHHOe M306peTeHne co34aeTesl U UCTONb3YeTCsl UCKITIYUTENBHO B Hay4YHbIX
uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUMTLI NO-MPEXHEMY NPU3HAETCs B KAYECTBE
TAKOBOro, OHO TOSKYETCS B Y3KOM CMbICIE M B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCS TONBKO
B OTHOLUEHUW MUCCeAoBaHUiA, NPOBOAUMBIX B LieNsiX NpoBepkn hopMyribl N306peTeHns ».
CnenyeT OTMETUTb, YTO, XOTSI NpaBa UHTENNEKTyarnbHOM COGCTBEHHOCTU U SBNSOTCS
NCKIMHOYUTENBHBIMY NpaBamn, B OTHOLLEHWUMN 3TUX UCKITHOYMTENbHBIX NPaB NpeaycMaTpuBakoTCs
onpeneneHHble U3bATUS U orpaHnyeHuns. Hanpumep, B 06nacTu NaTeHToB B HALMOHAaNbHOM
3aKkoHo4aTeNnbCTBe psiaa CTpaH npedycmaTpuBatoTcsl onpeaeneHHble U3bATUSE U OrpaHNYeHmns B
OTHOLLEHMWN UCKINIOYUTENBHBIX NPaB, B YaCTHOCTU crieaytoLme:
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a) nencTens, coBepLllaemMble B JIMYHbIX 1 HEKOMMEPYECKUX LESTAX;

b)  Agencrteus, coBepLlaeMble UCKITHOUYUTENBHO B 3KCNEPUMEHTANbHbIX Un
nccnegoBaTeNnbCKUX LENsiX.

MpuMeHeHne

B ctatbe 2(c) Hazolickoao nnpomokona peayrnupogaHusi docmyrna K 2eHemu4eCcKuM pecypcam u
CO8MECMHO20 UCMOb308aHUS Ha cripasednueoli U pagHol OCHOBE 8bI200 OM UX MPUMEHEHUS
Kk KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.) npuBoguTcsa cnegytoilee
onpegeneHne: «npoBeaeHne nccrnegoBaHnii u pa3paboTok reHeTU4eCcKoro n/mnm
BMOTEXHONOrMYECKOro COCTaBa reHeTUYECKMX PECYpPCOB, B TOM YMCAE NyTEM NMPUMEHEHNS
BGroTexHonornn, Kak oHa onpegeneHa B cratbe 2 KOHBEHLMWY.

B ctatbe 1(2)(e) mokymeHTa «Bknag cTpaH-eAnMHOMBbILLSIEHHNL, B LN U NPUHLMWMNbI OXPaHbI
reHeTUYeCKUX PecypcoB 1 NpeaBapuTesibHbIN NPOEKT cTaTen No oXpaHe reHeTUYeCcKnX
pecypcoB» (WIPO/GRTKF/IC/19/11) npuBogutca cnegytouiee onpegeneHne noHATUs
«MPUMEHEHUSI TEHETUYECKNX PECYPCOBY»: «MNPOBEAEHNE UCCNEAOBAHMIN N pa3paboTok
reHeTn4ecKoro u/unn GUOTEXHONOrM4YECKOro CocTaBa reHeTUYECKUX PECYpPCOB, UX EPUBATOB U
CBSA3aHHbIX C HUMU TPaOULMOHHBIX 3HAHWIA, B TOM YMCe NyTeM NpUMeHeHNs BUOTEXHONOMNNY.

UHcTtpymeHTapuin BOUC npumeHUTEeNbHO K AOKYMEHTauMm B 0611acTM TpaaULMOHHbIX
3HaHUN

MporpaMmmMbl JOKYyMEHTUPOBAHWSA MOTYT 3aTparMBaTb BONPOCHI MHTENNEKTYarnbHOW
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPaAULMOHHBIX 3HaHU. B npouecce
OOKYMEHTUPOBaHUS KpariHe BaXXHO BCECTOPOHHE y4UTbIBaTb €r0 NOCNeACTBUA Ansi Npas
WHTEeNNeKTyanbHOM COBCTBEHHOCTU. [QNCKYCCUOHHbIM NPOEKT MHCTpyMeHTapua BOUC
NPUMEHUTENBHO K OKYMEHTauun B 06nacTu TpaguLMOHHbIX 3HaHWI NpegHasHavyeH ans
ynpaBneHns NHTennekTyansHon cO6CTBEHHOCTLIO B NMPoOLecCe JOKYMEHTUPOBaHNS, a Takke
MCMONb30BaHMA 3TOr0 NpoLiecca B Ka4eCcTBe OTNPaBHOW TOYKM ANS nepexoaa k 6onee

9 (PEeKTUBHOMY C TOYKM 3PEHMSA MPUHOCUMOWN MOSb3bl YNPABEHMIO TPAAULNOHHBIMU 3HAHUSMM
B KQ4eCTBE OAHOMO U3 UHTENNEKTYyarnbHbIX U KyNbTYPHbIX aKTUBOB OOLUMHBI. [MCKYCCUOHHbIN
MPoeKT MHCTpymeHTapus BOMC npyMeHnTeneHO K AOKyMeHTauumn B 06nacTy TpaguumMOoHHbIX
3HaHWI NOCTPOEH MCXOAS U3 TPeX 3TanoB nNpouecca AOKYMEHTMPOBAHUS — @ UMEHHO 3Tana Ao
Hayana 4OKyMEHTUMPOBaHMWS, aTana co6CTBEHHO JOKYMEHTUPOBAHMSA 1 3Tana nocne
OOKYMEHTUPOBaHUS, — C TeM, YTOObI C 60MbLLEN SCHOCTBIO NPOUNNIOCTPUPOBATL pasnuyHble
BOMPOCHI, KOTOPbI€ BO3HUKAIOT B 0611aCTn MHTEMMeKTyarnbHON COOCTBEHHOCTU Ha KaXKaoM U3

aTanoB JOKyMeHTupoBaHua'’®.

OTOT ONCKYCCUOHHBIN NPOEKT MHCTPYMeHTapusi BOUC npyMeHUTENBHO K OKYMEHTaUMu B
obnacTv TpaAMUMOHHbLIX 3HAHWUIA crieumanbHO NpegHasHayveH arst UCNONb30BaHUA KOPEHHBIMM
Hapo4aMun 1 MecTHbIMK ObLMHaMKU. OH MOXET Takke oKa3aTbCs NOone3HbIM Ans ApYruX nuy n
OpraHoB, TakuXx, Kak rocyapcTBeHHble cnyxaliue segomcts VC, nuua, oTBETCTBEHHbIE 3a
NPUHATUE NONUTUYECKUX PELLEHUI, HAYYHO-UCCNEAOBATENBCKME YUPEXKAEHUS U YUPEXAEHUS
KynbTypbl, peanuaytoLiue NpoekTbl JOKYMEHTUPOBAHUS.

Koraa 3HaHUA 3a00KYMEHTUPOBaHbI, Ans X OXpaHbl MOXHO 3a[leMCcTBOBaThL Npasa
WHTEenneKkTyanbHoNn cO6CTBEHHOCTU 1 Apyrue NpaBoBble MeXaHWU3Mbl, OOHAKO YCrex MOXeT
ObITb 0becrneyeH TONbLKO B TOM Cryvae, ecnn AOKYMEeHTUPOBaHWE NPou3BeAeHO Haanexatmm
obpasom. [UCKyCCUOHHbLIN NpoekT nHcTpyMmeHTapus BOMC npyMeHnTenbLHO K JOKyMeHTauun B
obnacTtv TpaanUMOHHBIX 3HAaHUI NPU3BaH NOMOYb OLEHWUTb BO3MOXHbIE BapUaHTbI

176 WHcTpymMeHTapuii BceMupHOI opraHv3aummn HTeneKTyansHo COGCTBEHHOCTM B 06nacTu

AOKYMEHTUPOBAHMSA TPAANLMOHHbBIX 3HaHNA — KOHCYNbTaTMBHBIN NPOEKT AOCTYNEH MO agpecy:
http://ww.wipo.int/tk/en/tk/ TKToolkit.html.
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YCTaHOBIEHUSI OXPaHbl HA OCHOBE MpaB UHTENNeKTyanbHoW COGCTBEHHOCTU, CMTAaHMPOBATL M
peanusoBaTb NPUMEHEHME NOAXOAO0B M OCYLLECTBIIEHME CTpaTerin B obnactu
WHTENNeKTyanbHoi cO6CTBEHHOCTN Ha 3Tane LOKYMEHTMPOBaHUSI TPaAULMOHHbBIX 3HAHWUNA.

Tunosble nonoxeHns BOUC-IOHECKO gnsi HauMoHanbHbIX 3aKOHOAATENbLCTB 00 OXpaHe
BblpaXXeHU (ponbKropa OT HE3aKOHHOIO UCMOJIb30BaHUA U APYrMX HAaHOCALUMX yLlep6
OencTBun

Ha coseluaHunn, opraHnsosaHHoM B 1982 r. npu cogenctaumn OpraHmsaumm O6begnHeHHbIX
Haumn no Bonpocam obpasosaHus, Hayku n kynetypsl (FKOHECKO) n BOUC, KomuteT
NpaBUTENbCTBEHHbIX 3KCNEPTOB NPUHAN Tunosble MosioXeHuUsl. AT NONOXEHUs npegnonaratT
MOZENb SUi generis oxpaHbl B 06nacTv MHTeNNeKkTyanbsHOM COBCTBEHHOCTUN B OTHOLLEHUN
TPaAULMNOHHBIX BblpaXXeHU KynbTypbl/BbipaXeHnii oonbknopa, kKoTopas nonyyunna 4octaTouHo
LUMPOKOE MCMOorb30BaHne rocygapcreamm — yneHamm BOUC.

Turiosble nonoxeHUs Npu3BaHbl obecneunTb 6anaHc Mexay OXpaHoWn BblpaXeHn oonbkiopa
OT 3noynoTpebneHnit, c 0gHON CTOPOHbI, U CBOBOAOM 1 MNOOLWPEHMEM AalNbHENLLIErO PasBUTUS K
pacnpocTpaHeHns donbkropa — ¢ Apyron. B HUX yunTbIBaeTCs TOT (PaKT, YTO BblpaXKeHust
donbknopa coCTaBNAT XXUBOW OpraHn3m YenoBeveCcKon KynbTypbl, N HEMNb3S 4OMNYCTUTD,
4YTOObI OH 3a40XHYICSA B CIIULLIKOM TECHbIX PaMKax OXpaHbl.

B cooTtBeTCcTBUM C TUMOBLIMU MOMTOXEHUSMU TPAAULMOHHBIE BbIPAXEHUS KyNbTypbl/BblpaXeHus
onbKrnopa OXpaHATCA OT «KHE3AKOHHOMO MCNOSb30BaHNSA U APYrMX HAHOCALLKX yuiep6
penctem». B 2000 n 2001 rr. BOUC npoeena obcnegoBaHue onbiTa rocyaapcTe B obnactu
MCNONb30BaHMA 1 peanu3aunm Tunoebix NonoxeHunn. OT4eT onybrmMKoBaH B Ka4ecTBe
pokymeHta BONC WIPO/GRTKF/IC/3/10.

[KoHew npunoxeHnsa n goKymeHTa]
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