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Lokymenm nodzomoeneH Cekpemapuamom

BBEOEHUE

1. Ha cBoux wecTtHaguaTon n ceMHaaLaTon CECCUSIX, COCTOSIBLUMXCA COOTBETCTBEHHO 3-7
mas 2010 r. n 6-10 gekabpsa 2010 r., MexnpaBUTENbCTBEHHbIM KOMUTET MO UHTENNEKTYanbHOWN
COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaAULNOHHBLIM 3HaHUAM K donbkriopy («MKIP»)
npocun CekpeTapuaT NogroToBUTb B KA4€CTBE MHAOPMALIMOHHBIX JOKYMEHTOB TPU rnoccapus
OCHOBHbIX TEPMUHOB, OTHOCSALLMXCS K MHTENNEKTyarbHON COBGCTBEHHOCTU, FEHETUYECKNM
pecypcam, TPaAULMOHHLIM 3HAHWUSM U TPAAULIMOHHLIM BbIPAXEHNAM KynbTypbl', U NPeAcTaBuTb
nx MKIP.

2. Ha csoen gesatHaguaTon ceccum, coctosBluencs 18-22 mons 2011 r., MKI'P «npocun
CekpeTapumaTt 06HOBUTL rroccapuun, cogepxatumnecs B gokymeHtax WIPO/GRTKF/IC/19/INF/7
(«Fmoccapwuii OCHOBHbBIX TEPMUHOB, OTHOCALLMXCS K MHTENNEKTyanbHOM COGCTBEHHOCTY U
TPaAMLMOHHBIM BblpaxeHuam KynbTypbi»), WIPO/GRTKF/IC/19/INF/8 («'noccapuin OCHOBHbIX
TEPMMHOB, OTHOCSALLMXCS K MHTENNEeKTyanbsHON COBCTBEHHOCTU U TPAAULNOHHBIM 3HAHUSIM») 1
WIPO/GRTKF/IC/19/INF/9 («'noccapuin OCHOBHbIX TEPMUHOB, OTHOCSILLUXCS K
NHTENMNeKTyanbHOM COGCTBEHHOCTU N FEHETUYECKUM pecypcamy), CBECTU UX B OANH AOKYMEHT U

. Otyet o wecTtHaguaTtomn ceccum Komuteta (WIPO/GRTKF/IC/16/8) 1 oTyeT o cemHaguaTon ceccum KomuteTa

(WIPO/GRTKF/IC/17/12).
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ony6nMKOBaTh 3TOT FMOCCAPUIt B KAYECTBE MHAOPMALIVOHHOTO JOKYMEHTA K CriefytoLLent
ceccun MKIMP»2.

3.  Bo vcnonHeHve 3Toro peLlleHust U ¢ y4eToM TOro, YTO HEKOTOPbIE TEPMUHBDI,
coaepalimecs B rnoccapusix, OTHOCSTCs kKo BceM TpeM TemaMm, CekpeTapuaT o6beauHun aTu
TPW rnoccapusi B 0auH OKYMEHT U OGHOBUM HEKOTOPLIE M3 NPUBEAEHHbIX B HEM ONpeaeneHui,
onupasch Npv 3TOM Ha IOKYMEHTbI 1 NpoYMe MaTtepuarbl, NOSIBUBLUMECS MOcne nyGnukaumm
npeablayLwmx, oTaeNbHbIX BapMaHToB rrnoccapues. B aToi cBsian 6binv gobaBneHs u
onpefeneHbl HoBble TEPMUHBI, TOrAa Kak Apyrne TEPMUHbI Obi U3bSATHI PagmK KpaTKOCTU
n3noxeHusi. Hekotopble onpeaeneHust Goinu nepedopMynMpPoBaHbI

4.  OGHOBMEHHbIM CBOAHBIV rnoccapuii Obin NpedcTaBneH B Ka4ecTBe MHAOPMAaLMOHHOIO
AOKyMeHTa K ABafuaTton, ABaauaTb nepBon v ABaguaTtb BTopon ceccuam MKIP,
COCTOSIBLUMMCSl, COOTBETCTBEHHO, 14-22 heBpans 2012 r., 16-20 anpensa 2012 r. n 9-13 nions
2012 r., B Ka4ecTBe, COOTBETCTBEHHO, AoKyMeHTOoB WIPO/GRTKF/IC/20/INF/13,
WIPO/GRTKF/IC/21/INF/8 n WIPO/GRTKF/IC/22/INF/8. [NepeCMOTpeHHbIN BapuaHT rnoccapus
ObIN NpeacTaBneH B ka4ecTBe MHPOPMAaLMOHHbBIX AOKYMEHTOB Ha ABafUaTb TPeTbEeW, ABaALATb
YeTBEPTON, ABadUaTb NATONW, ABaALaTh LWWECTON, ABaduaTbh ceabMOon U ABaauaTh BOCbMOWN
ceccusix MKIP. B nepecmoTpeHHOM BapuaHTe rnoccapusa 6onee He COaepXUTCs HUKaKNX
CCbISIOK Ha TeKCThl, obcyxaaemble B pamkax MKIP, 4to no3sonseT nsbexarb yTpathbl
rnoccapuem CBOEN akTyanbHOCTU Nocrne nposeaeHus odepeaHon ceccun MKIP. ToT xe
BapuaHT rnoccapus CoOaepXnUTCS B MPUMOXKEHUUN K HACTOSALLEMY JOKYMEHTY

5. B rnoccapumn ncnonb3oBaHbl, N0 Mepe BO3MOXHOCTU, Npeablaywne rnoccapumn MKIP,
aencreytowme gokymeHTbl Opranusaumm O6beanHeHHbIX Haunm n gpyrne mexgyHapoaHble
AOKYMeHTbI. B 9TOM JOKyMeHTe Takke y4TeHbl onpeaeneHns n TepMUHbI, UCNOMb3yeMble B
HaLMOHaNbLHOM N perMoHanbHOM 3aKOHOOAaTEeNbCTBE U NMPOEKTax 3aKOHOB, MHOTOCTOPOHHMX
A0roBopax, B pamkax Apyrnx opraHu3auum n npoLeccoB, a Takke B cnosapsix. Kpome toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKIP, apyrux gokymeHtax BOUC u
AoKyMeHTax apyrmux nporpamm BOUC. Tem He MeHee npegnaraemble onpeaeneHns He
ABMAKTCA McHepnbiBaoWmmMn. pyrne TepMmHbl Takke MOTyT MMEeTb OTHOLLEHUE K
WHTENNEeKTyarnbHON COGCTBEHHOCTM U FTEHETUYECKNM pecypcaM, TPaaULVNOHHBIM 3HAHUSAM 1
TPaAMLMOHHBIM BbIPaXXEHUAM KyrbTypbl, @ BblOpaHHbIe TEPMUHbBI MOTYT Takke UMeTb Apyrve
onpenenexHus.

6. Bblbop OCHOBHbIX TEPMMHOB Ba3nMpyeTcs Ha TEPMUHONOIMK, Hanbonee 4YacTo
ynoTpebnsemon B npoektax gokyMmeHToB MKI'P 1 apyrux AoKkyMmeHTax no Tomy e BOnpocy.
BbibpaHHble TepMUHBLI 1 NpegnaraemMble onpegeneHns, cogepXawmecs B NpUoxXeHnn,
npeanaratoTcs 6€30THOCUTENBHO K NOLIM APYrM rroccapusiMm Unv onpeaeneHnsMm OCHOBHbIX
TEPMUHOB, coaepXawmmca B npeablaywimx aokymeHtax MKIMP unu ncnonb3oBaHHbIM B N0ObIX
APYrUX MexXayHapoOHbIX, perMoHanbHbIX UM HAaUMOHamNbHbIX JOKYMEHTax unn opymax.
Bbibop 1 npeanaraemble onpeaeneHnss OCHOBHbIX TEPMUHOB HE O3HaYatoT HENPEMEHHOIO
cornacust yyactHukoB MKIP ¢ BbIGpaHHbIMM TEpMUHAMKN UKW UX NpeanaraeMbiMu
onpegeneHnsaMn. Hactosawmmn OKyMeHT HOCUT MHADOPMaLUNOHHBIN XxapakTep, n MKIP He
npeanaraeTca NoATBepXaaTb UMY NPUHUMATL BblOpaHHbIE TEPMUHBI UK UX Npeasiaraemble
onpegenexHns

7. MKTP npednacaemcsi npuHsms
K ceedeHuro Hacmosuwul doKymeHm u
MPUIIOXXEeHUE K HeMy.

OrtyeT o gessaTHaguarton ceccun Komuteta (WIPO/GRTKF/IC/19/12).
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FMOCCAPUN OCHOBHbIX TEPMUHOB, OTHOCSALLUMXCSA K MHTENNEKTYATbHOW
COBCTBEHHOCTWU N TEHETUYECKNM PECYPCAM, TPAONLMNOHHLIM S3HAHUAM U
TPAOVLIMOHHbBIM BbIPAXEHUAM KYNbTYPbI

ﬂ,OCTyrI n coBMeCcTHOe nofib3oBaHune Bbirogamum

KoneeHuusi o buonoeudeckom pasHoobpasuu (1992 r.) npegnuckiBaeT «CnpaBensiMBoe u
paBHOMNpaBHOE pacnpeneneHve bnar, BO3HUKaKOLWMX B pe3yrnbTaTe NCMNoSb30BaHNs
reHeTMYEeCKMX PeCcypcoB, BKMNoYasa NyTeM COOTBETCTBYHOLLIEro JOCTYNa K HAM U
COOTBETCTBYIOLLEN NEPeAayn CBA3aHHbIX C HUMW TEXHOMOIMI, Y4nTbiBasd BCE NpaBa Ha 3Tu
pecypcbl N TEXHOSOMMM, a Takke NyTemM COOTBETCTBYHOLWEro (oHaHCMpoBaHusay (ctatbs 1).

Haeotickuli npomokon peaynupogaHusi docmyra K 2eHemMu4eCKUM pecypcam U COBMECMHO20
ucrionb308aHus Ha cripagednueoli U pagHOU OCHO8E 8bi200 om UX rnpuMeHeHuUs1 K KoHeeHyuu o
buonoauyeckom pasHoobpasuu (2010 r.) HanpaeneH Ha «obecneyeHne COBMECTHOrO
MCNONb30BaHWSA Ha CNpaBeasIMBOM 1 paBHOM OCHOBE BbIrO4 OT NPUMEHEHNSI FTEHETUYECKNX
pecypcoB, B TOM 4ncrne nytem obecnevyeHnsa Hagnexawero 4ocTyna K reHeTU4eCcKuM pecypcam
M Hagnexawen nepeaaym CoOOTBETCTBYHOLNX TEXHONOMMI, Y4YUTbIBas BCE NpaBa Ha AaHHbIe
pecypcbl U Ha TEXHONMOMNK, U NyTEM Haanexawero MHaHCUPOBaHUS, COAENCTBYS TakUM
obpa3om coxpaHeHuto Gruonormyeckoro pasHoobpasnsa n ycTomunBomMy UCMNONb30BaHMIO €ro
KOMMOHEeHTOB». B cooTBeTCcTBUM CO cTaTben 3 MNpoTOKON «NPUMEHSIETCS TakKe K
TPaAMLMOHHBIM 3HaHUSM, CBSAA3aHHBIM C FEHETMYECKMMM pecypcamu, B paMkax cdepbl
aenctema KoHBEHUMK U K BbIro4aM OT NPUMEHEHMUS TaKUX 3HAHUAY .

B oTHOWEHMM pacTUTENbHbIX FEHETUYECKNX PECYPCOB AN NPOM3BOACTBa NPOAOBONBLCTBUA U
cenbCcKoro xo3sancTea Mex0yHapoOHbIl 002080p O pacmumeribHbIX 2eHEMUYECKUX pecypcax
015 npou3godcmea rpo0o8orIbCM8Us U 8e0eHUs CeslbCKo20 Xo3siticmea NpoaoBonNbLCTBEHHON
N cenbckoxosancTeeHHon opraHusauun (PAO) npegycmatpuBaeT B cTaTbe 1 «cnpasennvmeoe n
paBHOMNPaBHOE pacnpefeneHne Bbirod, CBA3aHHbIX C UX UCNONb30BaHMEM, B COOTBETCTBUN C
KoHBeHUuen o GruonornyeckoM pasHoodpasum, B Lensax YCTOMYMBOro pa3BUTUST CENTbCKOTO
XO039MCTBa N HagexXHoro obecneyeHnss NPogOBONbLCTBUSI.

B ctatbe 1 peweHus Ne 391 AHdckozo coobuwecmesa o pexume docmyrna K 2eHemu4yecKum
pecypcam (1996 r.) TEpMUH «JOCTYN» onpenensercs kak «nonyy4yeHne n ncnonb3oBaHmne
reHeTUYECKNX PEeCypCoB, COXPaHSIEMbIX in Situ K ex Situ, nx N06OYHbLIX MPOAYKTOB U, €CNN 3TO
NPUMEHUMO, NX HeMaTepuarnbHbIX KOMMOHEHTOB, Cpeau NpoYero, Ans Hay4YHo-
nccnegoBaTenbCKMX Lienen, GMonornyeckon passeakm, COXpaHeHusl, MPOMbILLSIEHHOMO
NPUMEHEHUS U KOMMEPYECKOIo UCMOMNb30BaHUNAY.

Bbirogbl MOryT BKMtoYaTh AEHEXHbIE N HEAEHEXHbIE BbIroAbl, B TOM YMCHe, HO He
NCKMIOYUTENBLHO, Te, YTO NPUBEAEHLI B NPUMOXEHUN K Hazotickomy npomokony®. K atanam,
CBA3aHHbIM C nony4vyeHneM Ooctyna K reHeTn4eckmm pecypcam U CoBMeCTHbIM UCMNOJSib30OBaHMEM BbIroa,
MOTyT OTHOCUTbCA OeATeNIbHOCTb, NnpeallecTBytolada nony4yeHunto goctyna, Hay4Hble nccrnegoBaHua n
pa3pa60TK|/|, CBA3aHHble C reHeTU4eCKMMU pecypcamMu, a Takke NxX KoMmmep4deckoe uinn nHoe
ncnosrnb3oBaHMe, BKIMNO4Yad CoBMeCTHOE Ucnosfb3oBaHne BberD,z.

Haroncknii npoToKon perynmpoBaHus AOCTyna K reHeTUYeCKM pecypcam M COBMECTHOMO UCMONb30BaHMS Ha
crnpaBeanvBoi 1 paBHOW OCHOBE BbIrOA OT UX NpuUMeHeHns kK KoHBeHuun o Gronornyeckom pasHoobpasum,
NYHKT 4 cTaTbm 5.

BoHHCKMe pykoBoasiLMe NpUHLMUNBLI N0 06ecnevyeHnto A4OCTyNa K reHeTM4eCKMM pecypcam u
COBMECTHOr0O UCMNOSIb30BaHUs Ha CNpaBeAfIMBOA U paBHOW OCHOBE BbIro4 OT UX MPUMEHEHUs!, MYHKT
23.
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ApanTtauus

AganTtaumen aBnseTcsa akT nepeaenky paHee CyLlecTBoBaBLIEro nponsseneHuns (byab 1o
OXPaHAEMOro unu siBNsALLLErocs obLeCTBEHHbIM AOCTOSTHUEM) UNWN TPaAULMOHHOIO
Bblpa)KeHWs1 KynbTypbl C LIENbLO, OTSIMYHON OT TOW, KOTOPOM OHO CIYXXMIO NepBOHAYarnbHoO,
BEeOYLUMNIA K NOSIBIIEHNIO HOBOMO NPOU3BEAEHUS, FO€ COEANHEHbI ANTIEMEHTbI paHee
CYyLLeCTBOBABLLErO NPON3BEAEHUSA U HOBbIE 3M1EMEHTbI, MPMBHECEHHbIE B pe3ynbTaTe
nepenenkn®. Ctatbsi 12 BepHckoli KoHeeHUuU 06 oxpaHe numepamypHbIX U XyO0XKeCmeeHHbIX
npoussedeHud (1971 r.) npegycmaTpmBaeT, YTO aBTOPbI NMNTEPATYPHbIX N XYLOXKECTBEHHbIX
Npou3BeAEHNI NONb3YOTCHA UCKMOYNTENBHBIM NPaBOM paspellaTb agantaumm, apaHXnpoBKA U
Apyre nepeaenky cBoux npousseaeHnii. CornacHo opuanyeckomMy cnoeapio bnaka?,
BnafenbLbl aBTOPCKOro npaea 06ragatoT UCKIOYUTENbHBIM NPaBOM OCYLLECTBATL HA OCHOBE
OXpaHAEeMOro NPov3BeAEeHNsI NOArOTOBKY MPON3BOAHBLIX MPOU3BEAEHMIA UNW NEPEAEITOK.

Opo6peHue n yyactue

OOwenpuHATOro onpeaeneHns aToro TepM1Ha He cyllecTByeT. B ogHOM 13 KOHTEKCTOB ObIno
BbICKa3aHO NMpeanoXxeHune, YTo, HECMOTPS Ha ucnonb3oBaHne B ctatbe 8(j) KoHseHyuu o
buonoauvyeckom pasHoobpasuu (1992 r.) BblpaxeHus «c ogobpeHns u Npu yyactumny, B
PasnUYHbIX PELUEHUSIX, KacaloWwmnxcs cTatbm 8(j), STOT TEPMUH UCTOSIKOBLIBAETCS B 3HAYEHUU
«npeasapuTensHoe 060CHOBaHHOE cornacue»’.

CooTBeTCcTBYHOLWME TPAAULNOHHbIE 3HAHUSA

B nyHkTe 2 (a) ctatbn 1 gokymeHTa «Bknag cTpaH-eAMHOMbILWMEHHUL, B e 1 NMPUHLMNGI
OXpaHbl FEHETUYECKMNX PECYPCOB U NPeABapUTENbHbIN MPOEKT CTaTen No OXpaHe reHeTUYECKNX
pecypco» (WIPO/GRTKF/IC/19/11) npuBoguTcs cnefytoLlee onpeaeneHune
«COOTBETCTBYHOLUNX TPAANLMOHHbBIX 3HAHUINY: «3HAHUS, KOTOPbIE HOCAT ANHAMWUYHbBIA U
pa3BUBaAIOLLNNCS XapaKTep, BO3HMKAOT B TPAAMLMOHHOM KOHTEKCTE, KOMNMEKTUBHO
COXPaHSIITCS U NepeaarTCH 13 MOKONEHWS B NMOKOSIEHNE, B TOM YNCIE, HO HE UCKITIOYUTENBHO,
HOY-xay, HaBblK1, UHHOBALUK, MPaKTUKa 1N NO3HaHUA, pacnpoOCTPaHAIOLWMECS HA reHeTU4eckue
pecypcbli».

BeHedmumapbl oxpaHbl

O6LenpuHATOro onpeaeneHns 3Toro TepM1MHa He CyLLecTByeT. TeM He MeHee MHorue
3aVMHTEPECOBaHHbIE CTOPOHbLI OTMEYasniu, YTo NPOUCXOXAEHUE U BrageHne TpaguLMoHHbIMM
3HaHUSIMUN U TPAAULMOHHBIMM BbIPAXXEHUSIMU KYNbTYpPbl, Kak NPaBunio, cuntTaeTcs
KONNEKTUBHbIM, NO3TOMY NtoOble NpaBa N MHTEPECHI MPUMEHUTENBHO K 3TOMY MPOAYKTY
[AOIMKHBbI MpUHaAnexaTb o06LWmMHaM, a He oTaernbHbIM nuuam. OfHako B HEKOTOPbIX Cryyasx
oTAenbHbIe NUuA, TakMe Kak TpaauUMOHHbIE LEeNUTeNn, MOryT cYATaTbCsl HOCUTENSMU
TPaAVLIMOHHbIX 3HAHUI UMK TPAAVULIMOHHBIX BbIPAXEHWIA KynbTypbl 1 BeHeduLmapaMm oxpaHb!®.

HeKOTOpre HauMoHalbHble N permoHalbHble 3aKOHbI o0 OoXpaHe TpaaUUNOHHbIX 3HaHUA U
TpaaANLUMNOHHbIX Bblpa)KeHMVI KynbTypbl HAAENAKT NpaBaMn HeNnocpeaCTBEHHO

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"Moccapwuii TepMMHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC, cTp. 264.

B naHHOM pokymMeHTe ucnonb3yetcs 8-e usgaHue nog pea. bpaviana A. MapHepa.

PekomeHaaumn, BbIHECEHHbIE y4acTHMKaM NeperoBopoB — npeacTaBuTensam ctpad Adpuku Ha Btopom
NOAroTOBUTENbHOM COBELLAHUN KOPEHHbBIX HAPOAOB M MECTHbIX 0OLWNH AdpPUKK,

UNEP/CBD/COP/10/INF/37, 14 oktabps 2010 T.
OrtyeT cemHaguaTon ceccun Komnteta (WIPO/GRTKF/IC/17/12).
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COOTBETCTBYIOLLME HAPOAHOCTU U OOLWMHBLI. Bo MHOrMMX criydasx npaBamu HagensieTcst
NpaBUTENbCTBEHHbI OpraH, NpM4YeM 4YacTo npeagycMaTpuBaeTCsl, YTO NOCTYMNMEHNs OT
NpesocTaBneHnsl NpPaB Ha UCNOSb30BaHNE TPAAULIMOHHbBIX 3HAHWUIA UK BbIPAXXEHWIN KyNbTypbl
NPUMEHSIOTCS A4S peanu3auumn nporpaMmmM B 06nactax o6pasoBaHms, YCTONYNBOrO pasBuTUS,
HaUMOHanbHOro Hacrneaus, coumanbHoro obecneyeHns nunu KynbTypbl.

B xone oGcyxaeHuin aToro Bonpoca 6bl10 0TMEYEHO, YTO AaHHbLIN TEPMUH MOXET BKIHOYaTb
KOPEHHbIE HAPOAbl, KOPEHHbIE OBLLMHbI, MECTHbIE OBOLLUHBI, TPAAULMOHHbLIE OBLLMWHBI,
KynbTypHbl€ OOLUMHBI, HAUUWU, OTAENbHbIX MWL, FPYNMbl, CEMbW U MEHbLUMHCTBA.

Buonoruyeckoe pasHooGpasue

B ctatbe 2 KoHeeHyuu o 6uonosudeckom pasHoobpasuu (1992 r.) TepMuH «bronormyeckoe
pasHoobpasne», YacTo CokpallaeMblil Kak «GrnopasHoobpasney, onpeaenseTcs Kak
«BapnabenbHOCTb XUBbIX OPraHN3MOB U3 BCEX UCTOMHUKOB, BKITKOYasi, Cpeau NpoYero,
Ha3eMHble MOPCKMNE U MHble BOAHbIE 3KOCUCTEMbI M SKONOrMYEeCKMe KOMMNMEKChI, YaCTbHo
KOTOPbIX OHM ABNSAIOTCS; 3TO NOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMAaMM N pasHoobpasne aKOCUCTEMD.

Buonoruyeckun martepuan

OT0T TepMuH onpeaensieTca B JJupekmuese Egporielicko2o cor3a o rpasosoll oxpaHe
buomexHonoau4eckux usobpemeHud Kak «MaTepuarn, cogepxalimm reHeTUYeCKyro
NHOPMaLMIO U CNOCOBHBIM HA CaMONPON3BOACTBO MM BOCMPOU3BOACTBO B Bronormyeckomn
cucteme»’. B cootBeTcTBUM ¢ Kopgekcom PeaepanbHbix npasun CLUA 3To TepMuH BrlovaeT
«matepwuar, crocobHbIN K NPSMON UMK HenpsMoii ayTopennukaummn»®. B KoHseHuuu o
buonoauyeckom pasHoobpa3suu (1992 r.) NCNONb3YyOTCA TEPMUHBI “BMOnornyeckme pecypcbly,
«reHeTUYeCKMIn MaTepuan» n «reHeTU4ecKne pecypchbl».

Buonoruyeckue pecypchol

Kak onpegensietca B ctatbe 2 KoHgeHUuu o buonoaudeckom pa3Hoobpasuu (1992 r.), aToT
TEPMUH «BKITHOYAET rEHETUYECKNE PECYPChI, OPraHn3Mbl UM UX YacTu, NONyNAUMM Unn nodble
Apyrme 6notuyeckne KOMMOHEHTbI SKOCUCTEM, UMEIOLLME PAKTUYECKYHO MU NOTEHLMANBHYIO
NOMe3HOCTb UM LLIEHHOCTb ANsA YyernoBeyectBa». [103TOMy reHeTU4eckme pecypcbl COCTaBNAT
O[lHY KaTeropmto 6MONOrMYecknx pecypcos.

B ctatbe 1 peweHus Ne 391 AHAckozo coobwecmesa o pexume docmyna K 2eHemu4ecKum
pecypcam (1996 r.) 3TOT TepMUH onpefenseTca Kak «MHAMBMAYYMbl, OpraHM3Mbl UMNn X YacTu,
nonynaunm unu nobble GUoTUYECKME KOMMOHEHTLI, UMEIoLLME LLIEHHOCTb UMW peanbHyo 1nu
noTeHUManbHyo More3HoCTb, KOTopble coaepXaT reHeTU4eckme pecypcbl Nnn nx noboYHble
NPOAYKTbI».

BuoTtexHonornyeckue nsodpeteHus
OTOT TEepMUH onpefenseTcsa B ANpeKkTuBe Eeponelicko2o coto3a o npasosoli oxpaHe

buomexHoo2udeckux usobpemeHul Kak «M306peTeHns, KOTopble KacalTcsa NpoaykTa,
COCTOSLLIEro M3 UNK Coaepallero buonornyeckuii MaTepmuan unm NnpoLecc, ¢ NOMOLLIbIO

Cratbs 2.1(a) OupekTtnebl 98/44/EC EBponerickoro naprnameHnta n Coeeta EBponbl 0T 6 nons 1998 r. o
NpaBoBOI OXpaHe BUOTEXHONOrMYecknx n3obpeTeHun

Pasgen 1.801 rnaBbl 37 Kogekca ®enepanbHbix npasun (CFR) n PykoBoacTeo no npoueaype naTeHTHOWM
akcnepTtussl BMT3 CLUA (MPEP): 2403.01.
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KOTOPOro BGMONOrNYeckuii MaTepuan NPOU3BOANTCS, NepepabaTbliBaeTCs UMN UCTONL3YeTCA» .
BroTexHonornyeckne n3obpeTeHnst AeNATCA Ha TPU KaTeropumn: NpoLEecchl CO3AaHMs 1
MOAVNMDMKALIMM XMBbIX OPraH3MOB M B1ONOrMYECKOro MaTepuana, pe3ynbTaTbl Takux
NPOLIECCOB 1 MCMONb30BaHME Taknx pesynstaTos .

BbuoTtexHonorua

B ctatbe 2 KoHeeHuuu o0 buorioeudeckom pasHoobpasuu (1992 r.) aTOT TEPMUH onpeaenseTcs
Kak «nobon BUO TEXHOMOMMMU, CBSI3AHHbIN C UCMOSIb30BaHNEM OMONOrMYECKUX CUCTEM, XKMBbIX
OPraHM3moB UIM UX NPOU3BOOHbIX AS151 U3rOTOBMNEHNS UM U3MEHEHWSI NPOAYKTOB UMK
NPOLIECCOB C LIeNbo UX KOHKPETHOro Ucnonb3oBaHus». B Hazolckom npomokone
peaynuposaHusi docmyra K 2eHemu4ecKuM pecypcam U CO8MECIMHO20 UC01b308aHUs Ha
cripaeednueoli U pagHol 0CHO8e 8bI200 OM UX rpumMmeHeHus: K KoHeeHUuu o 6uonoau4yecKkom
pasHoobpasuu (2010 r.) ncnonb3yeTcd Takoe Xe onpeaeneHune, Kak B ctatbe 2.

B cooTBeTCcTBMM C 3asBrieHneM NpoaoBONbLCTBEHHOM N CEITbCKOXO3SMCTBEHHOW OpraHm3aLnmm
(PAO) no 6uotexHonormum ot 2000 r.: «[IMpn NogoBHOM LLIMPOKON MHTEpPNpeTaunn, onpeaenexne
BUOTEXHONOIMM OXBATUT MHOTME METOAbI U TEXHONOIMK, KOTOPble 0ObIYHO UCNOSb3YIOTCA B
CernbCKOM XO3ANCTBE M NPON3BOACTBE NPOAOBONLCTBUA. [Mpy MHTEpnpeTaunm B y3KOM CMbICHE,
KoTopasi paccMmatpmBaeT Torbko HoBble MeToabl [IHK, monekynapHyto Guonoruio un
penpoayKTUBHbIE TEXHOMNOIMU, onpeaeneHne BMOTEXHONOMMN OXBaTbIBaeT PS4 PasfnyHbIX
TEXHONOrNM, Takux, Kak reHHast MHXXeHepust 1 nepegaya reHos, pacwmngposka OHK n
KNOHWPOBAHWE PaCTEHUIN U XUBOTHBIX» ™,

TepMyH «COBpeEMEHHas BUOTEXHOMNOIMSA» TaKkKe onpenensieTca B cratbe 3 KapmaxeHcKko20
rnpomokona o buobesonacHocmu k KoHeeHUuu o 6uonoau4yeckom pasHoobpasuu, KOTOPbIN Obin
nNpuHAT B 2000 r., KaK «NPUMEHEHNE: a) METOOOB in Vitro ¢ MCnonb30BaHNEM HYKIENHOBLIX
KMCNOT, BKNtOYas PeKOMOMHaHTHY0 Ae30KcUpuboHyknenHosyto kucroty (OHK) n npsmyto
NHBEKLMIO HYKNENHOBBIX KMCMNOT B KNETKN U opraHensbl, unu b) Metoaos, OCHOBaHHbIX Ha
CINUSHUMN KNETOK OPraHU3MoB C pa3HbiM TaKCOHOMWYECKUM CTaTyCOM, KOTOPbIV NO3BONSET
NpeoaoneTb eCTECTBEHHbIE (PU3NONOrMYECKNE PENPOAYKTUBHbIE UM PEKOMOUHALMOHHbIE
Gapbepbl 1 KOTOPbIE HE ABMAITCA MeTo4amMK, TPAANLMOHHBIMU AN BbIBEAEHUS U CENEKLUN».

OpraHusaumst 3KOHOMUYECKOro coTpyaHnyecTsa n passutua (O93CP) ucnonb3yet HamepeHHo
LUMPOKOE onpeaeneHve, oxaaTbiBatoLLEee BCIO COBPEMEHHYIO BMOTEXHOMOMIO, a Takke MHorme
TPaauLMNOHHbIE UKW NOTrPaHNYHBLIE BUAbI AeATenbHOCTU. K BUOTEXHONOrMM OTHOCUTCA
«MNPUMEHEHNE HayKN N TEXHWUKM K XXUBbIM OpraHnamam, a Takke K UX YacTam, NpoayKTam u
MOZENAM, C LieNbio U3MEHEHMS XXUBbIX UM HEXUBBIX MaTepuanos AN co3aaHust 3HaHWN,
TOBApOB U YCMyr» B COMETAHMM C NepeyHeM BMOTEXHOMNOMMYECKNX METOA0B, BKIOYAIOLLNX,
cpeau Npo4vero, TEPMUHbBI «FTEHHAst MHXXEHepUs», «pepMeHTaums ¢ UCNOSIb30BaHNEM
BuopeakTopay, «reHHas Tepanusy, «6rnonHdopMaTiKa» 1 «HaHoBMoTexHonorna»'2,

BoHHCKMe pykoBoAsiLMe NPUHLUNBLI N0 0GecneYeHnIo [oCcTyna K reHeTU4eCckum
pecypcam U COBMECTHOro UCNoJsib30BaHUsi Ha cCpaBeasIMBOM U paBHOW OCHOBe Bbirog
OT UX NPUMEHEHMUs

Crtatbs 3.1 OQupekTtnBbl 98/44/EC EBponeickoro napnameHTa n Coeta EBponbl oT 6 utonst 1998 r. o
NpaBoBOM OXpaHe BUOTEXHONOMMYECKNX N306peTEHUN

10 Cm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKkT 16.

1 3asnsneHne ®AO o GroTexHonorum, 4OCTyNHoe Ha: http://www.fao.org/biotech/stat.asp.

2 Cwm. onpepgeneHue 1 NOnHbIN NepeyeHsb Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.
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BoHHcKue pykogodsuue npuHyuUnsi no obecrne4deHuro docmyna kK 2eHemu4ecKuM pecypcam
U cOBMECMHO20 UCMNOo/b308aHUs1 Ha cripaeedsiueoll U pagHOU OCHoge 8bI200 OMm ux
npumeHeHus 6Ny NpuHATLI B 2002 r. KoHdepeHumen CtopoH KoHeeHyuu o 6uornoau4eckom
pasHoobpasuu Ans pyKOBOACTBA B peanunsaunm COoTBETCTBYHOLLMX MNOMNOXeHUn ctaten 8()),
10(c), 15, 16 n 19 KoHBeHuUMN, KacatloLmMxcs A0CTyna K reHeTU4eCKUM pecypcam U COBMECTHOro
ncnonb3oBaHus Bbirog. PykoBogsLime npuHUmnbl HOCAT 40OPOBObHbBINA XapaKkTep
afpecoBaHbl LIMPOKOMY KpYry 3aMHTepecoBaHHbIX CTOPOH™. OHK 0XBaTLIBAIOT NPOLIEAYPHLIE 1
pernameHTMpyloLue acnekTbl, B YaCTHOCTW, NpeaBapuTeribHoe 060CHOBaHHOE cornacue, u
onpeaensioT AeHeXHbIe N HefeHexHble PopMbl Bbiroa ™.

MexaHn3mM nocpegHu4yecTBa

B cooteeTcTBMM € ncnonb3yembiM Nporpammon OOH no okpyxatowen cpene (KOHEM)
rnoccapuem, MexaHu3m nocpeaHn4ecTsa — 3TO MeXaHn3M, KOTOPbIA UCMONb3yeTcsa ANns
COOENCTBMSA U yrpoLweHns obMeHa nHdopmaumven unm npoBeaeHns onepauun cpean
MHOrouncneHHbIx CTopoH™. MexaHuam nocpeaHnyectsa KoOHBEHLMM 0 BUONOrNYeckom
pa3Hoob6pa3sun (1992 r.) 6bin co3aaH B COOTBETCTBUM C NyHKTOM 3 cTaTbn 18 KoHBeHuun. Ero
Lienb 3aKknio4aeTcs B CyLECTBEHHOM COAENCTBUN peanu3aumm KoHBeHLMM NyTeM NOOLLPEHNS U
obneryeHns Hay4YHO-TEXHUYECKOro coTpyaHnyecTea cpean CTOPOH, ApYrMX NpaBUTENbCTB U
3aMHTepecoBaHHbIX Cy6bekToB™®.

KOAM(*)VILIVIDOBaHHbIe TPpaaAUUNOHHbIE 3HAaHUA

«KogudurumpoBaHHble TpaauLMOHHbIE 3HAHUS» OTHOCSTCS K « TPAAULMOHHBLIM 3HAHUSIM,
KOTOpPble BOMMOLLEHbI B CUCTEMATUYECKON 1 CTPYKTYPUPOBAHHOW hopMe, NO3BONSIOLLEN
ynopsiaoyMBaTh, OpraHM3oBbiBaTh, KnaccuuLmMpoBaTh 3HaHUS U pacnpenensaTb UxX no
KaTeropusiM Tem Unn MHbIM CNoco6om» ™',

B vactHoCTK, B 0BnacTtu TpagmumMoHHOW MeanumHbl 'pynna cneunanuctoB No HETPaAULMOHHON
mMeanunHe BecemupHom opraHmnsauunm sgpasooxpaHeHus (BO3) nposoauT pasrpaHnyeHme
mexay (a) kodughuyuposaHHbIMU CUCTEMAMKN TPAOULMOHHON MEOULMHBI, KOTOPbIE Obinn
NMMCbMEHHO PACKPbITbl B APEBHUX CBALLLEHHbBIX TEKCTAX U NOSTHOCTBH OTHOCATCS K chepe
0o06LecTBEHHOro AOCTOSHMS, KaK, HanpuMep, alopBeaa, NonyymBLIas packpbiTve B APEBHUX
CaHCKPUTCKUX TEKCTaxX™™ Mnn TpaguLMOHHas KuTaiickas MeavumHa (TKM), nonyunsLias
packpbITUE B PEBHEKNTANCKUX MEANLIMHCKNX TekcTax™; un (b) HekodughuyuposaHHbIMU
TPaaULNOHHBIMU MEOULMHCKUMN 3HAHNSMU, He 3apUKCUPOBaHHBIMW MMCBMEHHO U BO MHOMMX
Cnyyasax He nony4varoLmMMmn packpbITUst CO CTOPOHbI HOCUTENEN, NepeaaBasiCb M3 NOKONEHUA B
nokosieHne B yCTHOM Tpaguuun. Tak, Hanpumep, B KOxXHOW A3umn KoanrumMpoBaHHbIE CUCTEMbI
3HaHWI BKNIOYaT MEANLMHCKYIO CUCTEMY alopBebl, KOANMULMPOBaAHHYO B 54 aBTOPUTETHbIX

13
14
15

Cwm. BoHHckne pykoBogsLme npuHumnel, ctatemn 1, 7(a) n 17-21.

Cwm. BoHHcKne pykoBogsLme npuHUMnbl, ctatbn 24-50 u npunoxetue Il.

UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, umeetca Ha:
http://www.unep.org/delc/portals/119/Glossary terms%20_for Negotiators MEAS.pdf.

HononHuteneHas nHopmauusa goctynHa Ha: http://www.cbd.int/chm/.

Cnncok 1 KpaTkoe TeXHUYECKoe NOsICHEHNE PasnNnYHbIX POPM, B KOTOPbLIX MOXHO HaWTV TpagauLUOHHbIE
3HaHusa (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MpunoxeHus.

Alopsega npeactasnseT cobon kKoagnuLMpPOBaHHYIO CUCTEMY TPAAULMOHHON MEeANLMHDI, NMOMYYMBLLYIO
NMMCbMEHHOE packpbITUE B BEANYECKUIA MEepUo, BO BPEMSI COCTaBIEHNS apusamn TEKCTOB YeTbipex Bea
(1500-1800 rr. go H.3.). Hanbonbluee 4ncno ynoMmvHaHuin o Hel BcTpeyaeTcsl B Puesede n Amxapsasede.
Cunctema TpaguLIMOHHON KUTANCKON MeanLmnHbI Bbina n3HayansHoO koanduumposaHa n MMCbMEHHO packpbiTa
B Tpakmame Kenmozo umnepamopa — nepBoM pyHAaMeHTanbHOM, KNacCu4Yeckom Tpyae, B KOTOPOM
3aknagpiBatotcs ocHoBbl TKM. PaboTa no coctaBneHuto TEKCTOB TpakTaTa NPOAosiKanacb HECKONbKO
ctonetnin, ¢ 3 no 1 BB. 40 H.3.

16
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KHUrax alopBefbl, CUCTEMY CUAAXOB, KOOUMPMUMPOBAHHYIO B 29 aBTOPUTETHLIX KHUrax, 1
TpaaMUMIO yHaHK T66, koandULIMPOBaHHYIO B 13 aBTOPUTETHBIX KHUrax?’.

MpoBoaUTCA eLe ogHO pasrpaHnyeHne, a MUMeHHo mexay (i) TPaaNLMOHHBIMU 3HAHMAMM,
KoTopble KoaAMMOULMPOBaHLI, T.e. UMEOT BOMNMOLWEHNE B MMCbMEHHON hopMe, U KOTOpble
OTHOCATCA K cdhepe 0bLLEeCTBEHHOro 4OCTOAHUS, U (ii) TPaAMUMOHHBIMWN 3HAHUAMW, KOTOPbIE HE
KOANMULIMPOBAaHbI U SBSIOTCA YaCTbio YCTHON TPaAULIMM KOPEHHbIX o6LwmH>:. B nokyMeHTe
«Cnuncok 1 kpaTkoe TeXHUYECKoe NOsICHEHME Pas3nNYHbIX POpPM, B KOTOPbIX MOXHO HaUTK
TpaguumnoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBoanTcsa gONONMHUTENBHOE
o6cyxaeHne kogmdULMPOBaHHbBIX TPAOULMNOHHBIX 3HAHUA N HEKOANMULIMPOBAHHbIX
TPaANLMNOHHBIX 3HAHUNA.

KoHcynbTauum

CornacHo topuanyeckomMy crioapto bnaka, koHcyrnbTauuen SsBnseTcs akT obpalleHns K
KakoMy-nMGO0 N1Ly 3a COBETOM UMK C LENbIo Y3HaTb MHEHWE 3TOro nuua.

B 0gHOM 13 MCTOYHMKOB yKa3biBAETCS, YTO KOHCYNbTaLMs 03Ha4yaeT npouecc obmMeHa
MHEHUAMU 1 MHopMaLmen. DTOT NpoLecc He SBNSieTCst OAHOCTOPOHHUM, a npeanonaraeT
COBMECTHOE MCMOmb30BaHne 3HaHUi U MHeHUn. «KoHcynbTaumay o3HavaeT COTPYAHNYECTBO,
O3HaKOMIIEHME C MHEHMEM LPYroi CTOPOHbI U AESTENbHOCTL B COOTBETCTBUM C 3TUM.
CornacHo Apyrmm UCTOYHMKAM, NMPUMEHUTENBHO K KOPEHHBLIM OGLLIMHAM NPOLEeCChl
KOHCYNbTaLUN 1 NONy4YeHUs Cornacus HoCAT B3anMOCBSI3aHHbIN xapakTep. Mocpeactsom
KOHCYNbTaLMi Nonb3oBaTeny — TPETbU NLA MOTYT NPUATU K MOHUMaHUIO TOro, YTo TpebyeTcs
AN NONyYeHus cornacus U oT KOro OHO AOMMKHO UCXOAWTb, a Nvua, NpegocTaBnsowmne
cornacvie, MOryT MyuLUE YSCHUTb, Ha YTO UMEHHO OHU NPeaoCTaBNsAT CBOe cornacue?.

KoneeHruyusi Ne 169 MexdyHapoOHou opeaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
Hapodax, eedyuux rnrnemeHHol obpa3s xu3sHu (1989 r.), rmacuT, YTO KOHCYNbTaLMM NPOBOASATCA
«4obpocoBecTHO U B hopme, COOTBETCTBYHOLLEN OBCTOATENLCTBAM, C LIENb0 OCTMKEHUSA
AOrOBOPEHHOCTU UMK COrfacus B OTHOLLIEHMM NpeanaraeMbix Mep» (MyHKT 2 cTaTby 6).

KoHBeHUMA 0 6uonornyeckom pasHoo6pasumn

KoHeeHuyusi o buonoauydeckom pasHoobpasuu (KBP) — mexayHapoaHasi KOHBEHUNSA, NPUHATas B
nioHe 1992 r. B xoge KoHdepeHumn OOH no okpyxatoLen cpeae n pasButmio, COCTOSIBLLIENCS

B Pro-ge-XKaHenpo, bpasunusa. B cootBeTcTBMM CO cTaTben 1 uenamm KoHBeHUMN ABNAKOTCA
«COXpaHeHne Bronornyeckoro pasHoobpasns, ycTondnsoe NCNonb3oBaHME €ro KOMMOHEHTOB U
COBMECTHOE NOoSly4YeHMe Ha CnpaBeaniMBOn N PpaBHOW OCHOBE BbIro[, CBA3aHHbIX C
NCNoNb30BaHNEM reHETUYECKNX PECYPCOB, B TOM YnCIe NyTEM NpenocTaBneHms Heobxoaumoro
AOCTyNa K reHeTUYECKNM pecypcaM M NyTeM Hagnexallen nepegadm CoOOTBETCTBYOLLMX
TEXHOMOIMIN C Y4€TOM BCEX NPaB Ha Takne pecypcbl N TEXHOMOIMK, a TakkKe NyTeM LOSTDKHOMO
uHaHcupoBaHusa». OHa BcTynuna B cuny 29 aekabpsa 1993 r.

0 KHurv Takux Tpaavumii, Kak alopsega, cuctema CUAAXoB U yHaHu TGO, yNoMMHAOTCA B KayecTse

aBTOPUTETHLIX UCTOYHMKOB B NMepBom pa3sgene 3akoHa VHaun 1940 r. o nekapCTBEHHbIX N KOCMETUYECKMX
cpeactBax Ne 23 (B pea. 3akoHa 0 NekapcTBEHHbIX U KOocMeTnyecknx cpeacteax 1986 r. Ne 71). Cwm.
nepeyeHb CyLLECTBYHOLIMX OHMANHOBbLIX 6a3 AaHHbIX, COAepX)aLmMx MHOPMaLIMIO MO AOKYMEHTaUMM B
obnacTtu TpaamMumoHHbix 3HaHun (WIPO/GRTKF/IC/3/6), nyHkT 8. CM. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenune TPUMNC n chapmaueBTnyeckne npenapatbl: Otyet cemmHapa ACEAH no Bonpocam
Cornawenua TPUTMC n ero BNMaHWS Ha hapMaueBTUYECKYHO NPOAYKLMIO, CTp. 45.

BeicTtynnenune generaunn Kanagel. Cm. OTtyet BTOpoun ceccun (WIPO/GRTKF/IC/2/16), nyHKT 131.

Teppu Axke' [Nymu u npasuna — pykogodcmeo KuHemMamozpagucma o 83aumodelicmeuto ¢ KOPeHHbIMU
Hapolamu, ux Kynbmypol u KoHyenuusamu, cTp. 51.
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CTpaHa npoucxoxaneHusa reHeTu4eCKmnx pecypcoe

B cooTeeTcTBMM CO cTaTben 2 KoHeeHyuuU o buonoaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa
NPOUCXOXOEHMSA FEHETUYECKUX PECYPCOBY» O3Ha4YaeT «CTpaHy, koTopas obnagaet aTumm
reHeTUYeCKMMM pecypcamu B YCroBUSX in-situ». [pyrine onpeaeneHnst BKNOYaoT
reHeTU4YecKkme pecypcbl B yCnoBusx ex-situ. Hanpumep, cTpaHa nponcxoxageHus
onpegendetcs B ctatbe 1 peweHus Ne 391 AHOckoeo coobuwecmea o pexxume docmyna K
2eHemu4eckum pecypcam (1996 r.) Kak «CcTpaHa, koTopas obragaeT reHeTU4ECKUMU
pecypcamu B yCroBUsX in-situ, BKMoYasa Te, KOTOpble, HAXOASCb B YCNOBUSAX in-Situ, B
HacTosiLee BpeMs HaxoaAaTCs B YCINOBUAX €X-Situ».

CTpaHa, npegocTaBnfaioLas reHeTu4eckme pecypcChbl

B cootBeTcTBMM CO cTaTben 2 KoHg8eHYuUU 0 buosioaudeckom pa3Hoobpasuu (1992 r.) «cTpaHa,
NpeaoCTaBnAaloLLasi reHETUYECKNE PEeCypCbl» O3HAYaeT «CTpaHy, NpeaoCTaBNAOLLYO
reHeTM4eckne pecypcbl, COOpaHHbIe U3 UCTOYHMKOB iN-Situ, BKNOYasa NonynsiumMm Kak AMKux, Tak
N 0AOMaLLHEHHbIX BUAOB, NMMB0 Nony4YeHHble 3 UICTOYHUKOB eX-Situ, He3aBMCMMO OT TOrO,
NPOUCXOOAT OHW U3 STOW CTPaHbl UNN HETY.

KynbTypHas obwmHa

«CoumanbHas o6LnHa» onpeaensaeTcs Kak Kpenko CniodYeHHas counanbHasa eanHmiua, YneHbl
KOTOPOW UCMbITbIBAKOT CUITbHOE YyBCTBO €4MHCTBA U CONUOAPHOCTM M KOTopas oTnnyaeTcs oT
APYrmx o6LMH Hann4Ynem cobCTBEHHOW KyNbTYpbl UMK KyIbTypHOro obpasua nnbo BapnaHTom
POAOBOI KyNbTypbI™.

KynbTypHoe pasHoobpasue

B cooTtBeTcTBUM C KOHBEHUUEel 06 oxpaHe u noowpeHuU pasHoobpasus hopm KyribmypHO20
camosbipaxeHus (2005 r.) OpraHusaumm O6beanHeHHbIX Haumin no Bonpocam obpasoBaHug,
Hayku n kynbTypbl (FOHECKO), kynbTypHOE pa3Hoobpasne o3HavyaeT MHoroobpasme gopm, ¢
MOMOLLLbIO KOTOPbIX KyfbTYpbl FPynn 1 06LWEeCTB HAXOAAT CBOE BblpaXeHue. AT hopMbl
CaMOBbIPaXEHUA NepearTcs BHYTPU rpynn v obLLEecTB n Mexay HUMn?,

BbipaxeHusi KynbTypbl

B KoHeeHuuu 06 oxpaHe u rnoowpeHuu pa3Hoobpasusi ¢hopm KyrbmypHO20 camMO8bIpPaKeHUs
(2005 r.) OpraHuzauun O6beanHeHHbIX Hauun no Bonpocam 06pa3oBaHUs, Hayku U KynbTypbl
(FOHECKO) BblpaxeHus KynbTypbl ONPeAensitoTCa Kak «Takme hopMbl CAMOBbIPaXXEHMS,
KOTOpble NpeacTaBnsAT cobow pedynbTaT TBOPYECTBA OTAENbHbIX NWL, rpynn unn obLwecTs u
KOTOPbIE MMEIOT KyrNbTypHOE cofepaHne»?>.

KynbTypHOe Hacnegue

Onsa uenen KoHeeHyuu 06 oxpaHe 8CEMUPHO20 KyribmypHO20 U npupodHo20 Hacnedus (1972 r.)
Opranunzaumm O6beagnHeHHbIX Hauuin no BonpocaMm o6pa3oBaHus, Hayku U KynbTypbl

2 [poekT rmoccapusi, NpeasioKeHHbIN Ha COBELL@aHMM rpynnbl 3KCnepToB U3 HuaepnaHaos, CO3BaHHOM 6|'Op0

HaumoHanbHom komucenn Hngepnangos no Bonpocam KOHECKO, TER/CH/2002/WD/4, 2002

MyHkT 1 cTatbm 4 KoHBeHuun KOHECKO 06 oxpaHe u noowpeHun pasHoobpasus opm KyrnbTypHOro
camosblpaxeHus, 2005 r.

MyHkT 3 ctaTn 4 KoHeeHumn KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasns dopm KynbTypHOro
camoBblpaxeHus, 2005 r.

24
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(KOHECKO) kynbTypHbIM Hacrneguem cumMTaroTCs criegyrome oobekTbl, NepeyncrieHHbIe B
craTbe 1:
(a) mamsamHuku: npouseedeHuUsT apxXumeKmypbl, MOHYMEeHMarbHOU CKy1bnmypb! U
xKueornucu, 351eMeHmMbl Unnu cmpyKmypbl apxeosioeaudecKo2o xapakmepa, Hadnucu,
newiepbl U epyrrbl 371eMEeHmMo8, KOmopble UMem 8bi0aroUyCcsi yHU8epcasbHYH
UEHHOCMb C MOYKU 3peHUs1 UuCmopuu, Uckyccmea unu Hayku;
(b) aHcambriu: epynnbi U30UPOBAHHBIX UU 06BbEOUHEHHbIX CMPOEHUU, apXumeKkmypa,
eOUHCMEO uru €es13b C neli3axkeMm Komopbix rnpedcmassisrom ebl0arulycs
yHuUgepcaribHy UeHHOCMb C MOYKU 3peHUs UCMOopUU, UCKyccmea Umu HayKu;
(c) docmonpumeyamernbHbie Mecma: rpoussedeHuUs1 Yesioeeka Uil CO8MeCMHbIe
meopeHusi Yesiogeka U npupoOdbl, a makxe 30Hbl, 8KITrOYasi apxeosioaudyeckue
docmornpumedameribHble Mecma, npedcmasnsruue 8bi0atolUyCs yHUBEPCallbHYIO
UEHHOCMb C MOYKU 3peHUs1 UCmopuu, 3cmemuku, 3MHOJI02uuU Usiu aHmporiosnoauu.

KynbTypHasa caMOGbITHOCTb

«KynbTypHasi camobbITHOCTb» YKa3blBaeT Ha Hanm4ne COOTBETCTBUSA MeXAy OOLLMHON —
HaLMOHarNbHOW, 3THUYECKOW, A3bIKOBOM M T.4. — N €€ KyNbTYPHOW XXM3HbLO, a TakKe Ha NpaBo
Kaaoit OBLLMHBI Ha COBCTBEHHYIO KyNbTypy>®. KoHeeHuyus Ne 169 MexdyHapodHol
opearusayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, 8edyLux rninemMeHHoU obpa3s
JKU3HU 8 He3asucumbix cmpaHax (1989 r.), rmacuTt, 4to npaBUTENbLCTBA OOKHbBI OKa3blBaTb
COAENCTBME MOSIHOMY OCYLLECTBNEHNIO COLMAnbHbIX, 9KOHOMUYECKUX U KyNbTYPHbIX NpaB 3THX
HapPOAOB NPY YBAXXEHUN NX COLMANbHOM M KyNbTYPHOM CaMOObITHOCTH, X 0Bbl4aeB u Tpaauuni
N UX MHCTUTYTOB?'.

KynbTypHble LLleHHOCTH

B KoHeeHyuu o Mepax, HanpassieHHbIX Ha 3arnpeuweHue u rnpedyrnpexoeHue He3akoOHHO20
8803a, 8bI803a U nepedayu rpasa cobcmeeHHOCMU Ha KyrnbmypHble ueHHocmu (1970 r.)
Opranunzaumm O6beanHeHHbIX Hauuin no BonpocaMm o6pa3oBaHusl, Hayku U KynbTypbl
(FOHECKO) kynbTypHbIMW LLIEHHOCTAMM CYMTAKOTCH LLEHHOCTU PENUIMO3HOMO UM CBETCKOMO
Xapakrepa, KOTopble pacCMaTpUBaIOTCA KaXabIM rOCyAapCTBOM Kak NpeAcTaBnstoLme
3Ha4eHue Ana apxeornorum, JOMCTOPUYECKOro nepmuoga, UCTopun, nutTepaTypbl, UCKyccTBa U
HayKu 1 KOTOPblEe OTHOCATCS K NepevmcnseMbiM HUXKe KaTeropusam: a) pegkve Konnekumm u
ob6pasLbl riopbl U hayHbl, MUHEPANornn, aHaToMunM U NPeaMeThbl, NPeACcTaBNALLINE MHTEPEC
ANs NaneoHTOoNnornm; b) LLeHHOCTK, KacalLmecs NCTOPUX, BKITHOYAS NCTOPUIO HAYKM U TEXHUKN,
NCTOPUIO BOWH 1 OOLWECTB, a Takke CBSA3aHHbIE C XXMU3HbIO HaUuWOHarbHbIX AeATenen,
MbICAIUTENEN, YY4EHbIX U apTUCTOB U C KPYMNHbIMU HaLMOHaNbHbIMU COBLITUSIMY;

C) apxeornoruvyeckue Haxogku (Bknoyas obblYHbIE Y TalHbIE) U apXEeOoNorMyeckme OTKpPbITUS;
d) cocTaBHble YacTu pacYneHeHHbIX Xy4OXXEeCTBEHHbIX 1 UCTOPUYECKMNX NaMATHUKOB U
apXxeonornyecknx MecT; €) CTapuHHble npeameTbl 6onee Yyem 100-neTHeN aBHOCTU, Takue Kak
HaZnucy, YekaHHble MOHeTbl U nevaTy; f) aTHonmornyeckne matepuansl; g) XyAOXeCTBEHHbIe
LEHHOCTW, Takue Kak: i) NonoTHa, KapTUHbI N PUCYHKM LLENUKOM pYYHOU paboTbl Ha fitobon
OCHOBE 1 13 NoBbIX MaTepunanos (3a NCKMIYEHNEM YepTeXen 1 NPOMbILLNIEHHbIX U3Oenui,
YKpaLUeHHbIX OT PyKuW); i) opurMHanbHble NpoM3BeaeHNs CKyNbNTYPHOrO UCKYCCTBa U3 NobbixX
MaTepuanos; iii) opurMHasnbHble rpaBlopbl, 3CTaMmnbl U NUTOrpadun; iv) opurMHanbHble
XyOoXXeCTBEeHHble MOABOPKN N MOHTaXM 13 N0ObIX MaTepuanos; h) peakue pykonucu u
WHKyHabynbl, CTApUHHbIE KHUMW, OKYMEHTbI U U3AaHus, npeacTaBnsoLwmne ocobblii MHTEpec
(McTOpUYECKMI, XYOOXKECTBEHHBIN, HAYYHbIN, NUTEPaTYPHbIN U T.A4.), OTAENbHO UMK B

26

Tesaypyc FOHECKO, nveetcs Ha
http://www.vocabularyserver.com/unesco/en/index.php?setLang=en&?tema=2822.

KoHBeHums MOT o kOpeHHbIX Hapodax U Hapoaax, BeayLUmMX NieMeHHoN 06pas Xn3Hn B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTaTbhu 2.
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KONMNeKUMAX; i) NOYTOBblE MAPKX, HANOroOBblE N aHANOMMYHbIE MapKX, OTAENBHO UMK B
Konnekumsx; j) apxmebl, BKNoYasa poHo-, hoTo- 1 kuHoapxmebl; K) mebenb 6onee yem
100-neTHen 0aBHOCTU U CTapUHHbIE MY3blKaribHblE€ NHCTPYMEHTI.

XpaHuTtenb

tOpuamnyecknin cnoeapb bnaka gaeT cneaylollee onpeaeneHne XpaHuTens: «nuuo unu
ydpexaeHue, KOTopoe COCTOUT Ha NomneyYeHnn unm xpaHeHumn (pebeHka, CoGCTBEHHOCTMH,
LLOKYMEHTOB MINW APYruX LieHHoCTen)». CornacHo TOMY e UCTOYHUKY «MOMeYnTeNbCTBOY
OTHOCUTCS K YXOAy U KOHTPOSO 3@ BELLbO UM YEeNOBEKOM Af1si MPOBEPKU, COXPAHEHMUST UMK
BesonacHocTn. «XpaHutenb» onpeaensietcss B OKCHOPACKOM CroBape aHrfMNCKOro si3blka Kak
«HEKTO, MMEIOLLIMIA Ha XpaHEHUW BELLb UMW YernoBeKa; OnekyH, cTpax». CrnoBapb «Merriam-
Webster» cogepXxuT Takoe onpegeneHne: «HeKTo, KTo obeperaeTt 1 OCyLLeCTBNSET OXpaHy unu
XpaHeHune». TepMUH «XpaHUTENb» B KOHTEKCTE TPaANLMOHHBLIX 3HAHWUI 1 BblPaXKeHWI
KyNbTYpbl OTHOCUTCS K TEM 0BLMHaM, HAPOAHOCTAM, OTAENbHbLIM NMUAM W APYrMM CyGbekTam,
KOTOpble B COOTBETCTBUM C HOPMaMM 0ObLIYHOrO NpaBa W APYro NPaKTUKOW COXPaHSIOT,
MCMONb3YIOT U Pa3BMBatOT TPAAULMOHHbLIE 3HAHUS U BblpaXkeHWst KynbTypbl. OH BblpaxaeT
MOHATME, KOTOPOE OTNIMYAETCS OT «MpaBa COBGCTBEHHOCTUY» («BNAAEHUSI») Kak TakoBOro,
MOCKOMbKY «XpaHWUTENb» NepeaaeT YyBCTBO OTBETCTBEHHOCTU, rapaHTUpyloLLiee, YTo
TPaAMLUMOHHBIE 3HAHWUSI UMW BbIPAXEHMS KyNbTypbl UCMNOSb3YTCSA Takum 06pasom, YTo 3TO
MCMonb3oBaHNe YOOBMNEeTBOPSET LLEHHOCTAM OGLLMHBLI 1 HOpMam 0BbIMHOrO Npaea.

OObIYHbIV KOHTEKCT

«OBbIYHbIV KOHTEKCT» O3HA4YaeT UCMOSb30BaHMe TPAANLMOHHBIX 3HAHWUIA UIN BbIPaXXeHWUI
KynbTypbl B COOTBETCTBUWN C TAKON NOBCEOHEBHOW MPAKTMKON OBLLUHBI, KaK, Hanpumep,
00blyHasA Npogaka MECTHBbIMU PpEMECIIEHHUKAMK KON BblpaXXeHni onbKnopa B
MaTepuarnbHoii dopme?®,

O6bI4HOE npaBo 1 npoueaypbl

KOpugunyeckun cnosapb bnaka aaet crneayouee onpegeneHme 0bblMHOMO Npaea: «npaeo,
OCHOBbIBaloLLeecs Ha 00bl4asix, KOTOPbIe NPUHATLI B KAYECTBE 3aKOHHbLIX TpeboBaHMI nnu
o6a3aTenbHbIX NpaBun NoOBeAEHUS; NpaKTMKa 1 BEPOBaHMUS, KOTOPbIE CTOMb XXU3HEHHO
HeobXxoanMbI 1 NPUCYLLM YaCTWN COLManbHO-3KOHOMUYECKOW CUCTEMBI, YTO K HUM OTHOCATCS Tak,
Kak ecnu bl oHKU BbIIM HopMamm npasa». OBbLIYHOE NPaBO TaKXKe onNpeaeneHo Kak
«MPU3HAHHbIE HA MECTHOM YPOBHE NPUHLUMMbI 1 60ree KOHKPETHbIE HOPMbI UNW NpaBsuna,
KOTOpble COXpPaHAITCA U NepefatoTcd B YCTHON hopMe U NPUMEHSIOTCA ydpexaeHmsaMn B
pamkax OOLLMHbI B LEensX BHYTPEHHEN perfnameHTauum unm pykoBoacTasa BCEMU acrnekTamm
XM3HU»?. DOpMbI, B KOTOPbIX BOMMOLLEHLI HOPMbI 0BLIYHOTO NpaBa, OTANYAITCS APYr OT Apyra.
Hanpumep, 3akoHbl MOryT BbiTb KOOUPULNPOBAHHBIMU, MUCbMEHHBIMU UMW YCTHBIMU, YETKO
BbIpaXXEHHbIMWN NN UCMIOMHSAEMbIMU HA OCHOBE TPagULMOHHONM NpakTukn. ELle oguH BaXHbIN
3fIEMEHT 3aKmyaeTcs B TOM, AENCTBUTENBHO M 3TW 3aKOHbI MPU3HAOTCA «ohmLmnanbHO»
HaUMOHanbHbIMM CUCTEMaMM NpaBa CTpaHbl, B KOTOPOW HAaXOA4MTCS O6LMHaA, n/unu cBa3aHbl ¢
aTuMKM cuctemamu. Peliarownm hakTtopom B onpeaerieHum Toro, UMeT N HeKoTopble
obblyan cTaTyc 3akoHa, SIBMSETCA TO, CUMTAET N NX 0BLMHA pPUANYECKM 00s3aTeNbHbIMMY,
WIIM OHM NPOCTO OMUCHLIBAKOT pearnbHY MPaKTUKY.

2 TunoBble NONOXEHMS ANSA HAaUMOHamNbHbIX 3akoHoA4ATeNbLCTB 00 OXpaHe BblpaXxeHun gosbKiopa oT

HEe3aKOHHOTrO UCMOMb30BaHWA U APYTMX HAHOCALWMX yiepb aencTeui, 1982 r., nyHkT 42 yactm ll.
[MpaBa Ha oxpaHy TPaAMLMOHHBIX 3HAaHWI: NOCNEeACTBUS NPUMEHEHUSI HOPM W NPaKTUKN 06bIYHOIO NpaBsa,
CeMuHap-npakTykym no Bonpocam nraHMpoBaHus Hay4HbIX uccnegosanui, Kycko, Mepy, 20-25 mas 2005 r.
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HopMmbl 06bI4HOIO NpaBa KacaktTCsl MHOTUX acrnekToB U3HU 06LWmH. OHKM onpenensiioT npaea u
06513aHHOCTM YNEeHOB OOLLMHBLI B OTHOLLEHWUM BaXKHbIX aCMEKTOB UX XU3HW, KyNbTypbl U
MWPOBO33PEHUS: HOPMbI 0BLIYHOrO NpaBa MOryT KacaTbCsl UCMOSIb30BaHUSI NPUPOAHbIX
pPecypcoB 1 AOCTYyNa K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHWMN 3€METb, BOMPOCOB
HacrneaoBaHUs U UMYLLECTBA; NPaKTUKN YXOBHOM XXMU3HU; COXPaHEHUSI KyNbTYpHOro Hacneaus
M CUCTEM 3HAHUI, a TaKKke MHOMMX Apyrmx Bonpocos®. BbickasblBanock MHEHME, HTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI Ha 00blYasAX KOPEHHbIX HAPOAO0B, KOTOPbIE NPAKTUKYIOTCS
TPaAMLMOHHBIMWU OBLLMHAMK, @ TaKkKe COMPSKEHHBIMU C HUMM MECTHbIMU CaHKLMSIMK 3a
HapyLleHne 3TUX HOpM. BOoNbLIMHCTBO NpaBwmIl, COCTaBMSAOLWMX HOPMbI 06bLIYHOTO NpaBsa,
MUCbMEHHO He 3ahMKCUPOBaHbI 1 HE ABMSOTCH eAUHBIMU A1 Pa3NUYHbIX 3THUYECKUX rpynn.
Pasnuuns mexagy HopMamm 06bIYHOMO NpaBa 3THUYECKMX MPYNN MOXHO 06bACHUTL TakuMM
dakTopamu, Kak s3blK, 6rIM30CTb MECT NPOXKMBAHUS, MPOUCXOXAEHWE, UCTOPUS, coLmMarnbHas
CTPYKTypa u 3koHOMMKa. OBbIYHOE NpPaBo He CTaTUYHO, a AMHAMUYHO, ero nNpasuna BpemMsi oT
BPEMEHN MEHSIIOTCS], OTPaXKas M3MEHEHUS B COLIMANbHBIX N SKOHOMUYECKMX YCrOoBUAX .

B psine paboumnx gokymeHToB MKIP ynomuHaloTcs HopMbl 0GbIYHOMO Npasa v npoueaypsl, a B
HEKOTOPbIX FOBOPUTCS O TOM, YTO OHU AOIMKHbI YYUTBLIBATLCS NPU pa3paboTke HOBOW CUCTEMbI
OXpaHbl TPaAULMOHHBIX 3HAHUI U TPAAULMOHHbIX BbIPAXXEHWIN KyNbTypbl.

OGbI4yHaA nNpakTuKa

O6blyHas NpaKTVka MoXeT BblTb onpeaeneHa Kak AesiTENbHOCTb U BUAbI UCMOMb30BaHUS,
KOTOpble PerynuUpyoT U HaNPaBMSAT Pa3NUYHbIE aCMeKTbl KU3HM 0BLLMHLI. OBblyHas NpakTuKa
yKOpeHeHa B 0BLLMHE 1 NPOSIBMSIETCS B ee Xu3HeaeAaTenbHocTU. Ee Henb3si BoCpUHMMATh Kak
OTAENbHbIN KOANMDULIMPOBAHHDIA «3aKOH» Kak TakoBOM 2,

Basa gaHHbIX NO cornaweHnsim o 6M0pa3H006pa3MM, CBA3aHHbIM C AOCTYNOM U
COBMEeCTHbIM NOofib30OBaHMUeM Bbirogamm

basa gaHHbIx BOUC no CornaweHunam o 6uopasHoobpasmm, cBA3aHHbIM C JOCTYMNOM U
COBMECTHbIM MOfb30BaHNEM Bbirogamu, NpeacTaBnseT cobon 3MEKTPOHHY0 OHNMaNHOBYHO
KONMMEKLMIO «PYKOBOACTB MO KOHTPAKTHOW NMpaKTUKe, PyKOBOOSALLMX MPUHLUMUMOB U TUMOBbLIX
NMONOXEHW B 0611acTn MHTENNEKTYaNbHOW COOCTBEHHOCTU A5 UCMONb30BaHMS B KOHTPAKTHbBIX
cornalleHmnsax o OoCTyne K reHeTUYeCKkUM pecypcam U COBMECTHOM MOSfb30BaHUK Bbirogamu, €
y4yeToM 0coBO0ro xapakrepa u noTpebHOCTEeN pasnnyHbIX 3aMHTEPECOBAHHBLIX CTOPOH,
pasfIMYHbIX FTEHETUYECKMX PECYPCOB U pasnuyHbIX hopm nepenaydn B pasnmyHbIX chepax
NOMUTUKMN B 0ONacTN reHeTUYEeCKUX pecypcoa>>33. B kayecTBe cpeacTea co3gaHusa noteHumana
OHa HanpasneHa Ha obecneyeHne NHPOPMaLMOHHBIX PECYpPCOB Ans TeX, KoMy TpebyeTca
MOMOLLb B OTHOLLEHUWN OENCTBYIOLLEN NPaKTMKN B obnactn VIC, goctyna u COBMECTHOrO
NCNONb30BaHNA BbIrog, U reHeTUYECKUX PECYPCOB, a B KA4eCTBE aMnupudeckon 6asbl oHa
npeaHasHadveHa cogencteoBaTh pa3pabotke B BOVC pykoBogawmMx NpMHLUMNOB NO JOCTYNY K
reHeTU4EeCKNM pecypcamM 1 COBMECTHOMY NOSIb30BaHMUIO Bbirogamu™”.

0 MpoekT ookymeHTa No BonpocaM, KacarLlumcs 06bI4HOTO NpaBa U MHTeNNeKTyanbHo co6CTBEHHOCTM —

AVCKYCCMOHHBIN MaTepuan Bepcus — 3.0 (gekabpb 2006 r.).

www.wipo.int/tk/en/consultations/customary law/index.html.

Mon Kypyk, «AdpukaHckne Hopmbl 06bIMHOTO NpaBa U oxpaHa donbknopas, Copyright Bulletin, XXXVI, No.2,
2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,

25 April 1978, Gazette du Palais, 1978.2, p. 448.

BOWC, O6bI4HOE NMpaBo M cUCTEMA MHTENNEKTYarnbHOM COOCTBEHHOCTU NMPUMEHUTENBHO K OXpaHe
TPaaWLIMOHHBIX BbIPAXXEHWIN KyNbTypbl U TPAAULMOHHBIX 3HAHUI — AUCKYCCUOHHBIA MaTepuan — Bepcust 3.0
(oekabpb 2006 r.), 4OCTYNEeH B OHNANHOBOM PEXMME MO afpecy:
http://www.wipo.int/export/sites/wwwi/tk/en/consultations/customary law/issues-revised.pdf.

Cwm. gokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; oHnariHoBas 6a3a AaHHbIX AOCTYMHA Ha:
http://www.wipo.int/tk/en/databases/contracts/index.html.

. CM. nokymeHT WIPO/GRTKF/IC/17/INF/11.
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OepuBar

B nyHkTe (e) ctatbun 2 Hazolicko2o npomokona peaynupogaHusi docmyna K 2eHemu4eckum
pecypcam u co8MeCmMHO20 UCMOb308aHUS Ha cripagednueoll U pagHol OCHOBE 8bI200 Om UX
npumeHeHusi Kk KoHeeHuuu o 6uonoaudyeckom pasHoobpasuu (2010 r.) npuBedeHo cnegytoulee
onpegeneHve: «4epuBaT» O3HaA4YaeT eCTECTBEHHO BCTpeyvarLleecs buoxmmmyeckoe
coeaIHEHUe, ABMAOLLIEECs pe3ynbTaToOM reHeTUYECKON 3KCnpeccumn nnn metabonmnsma
BMONOrMYECKUX UNN rEHETUYECKNX PECYPCOB, AaXe €CNN OH HEe COLAEPXKUT

PYHKUMOHANbHbIX €ANHUL, HaCNeACTBEHHOCTUY.

B nyHkTe 2 (b) ctatbn 1 gokymeHTa «Bknag cTpaH-eAMHOMBILLNEHHUWL, B Lienn 1 NPpUHLKMbI
OXpaHbl FEHETUYECKMX PECYPCOB M NpeaBapUTENbHbIN NPOEKT CTAaTeN MO OXpaHe reHEeTUYECKNX
pecypco» (WIPO/GRTKF/IC/19/11) npuBegeHo crneaytowiee onpeneneHme TepMmuHa
«aepvBaTy»: «BnoxmMmmyeckoe coeauHeHne, ABNSIOLLEECS pe3yribTaTOM reHeTUYEeCKon
akcnpeccun nnn metabonmama 6MonorM4YecKMX UM reHeTUYECKNX PECYPCOB, AaXe ECINN OH He
COOepPXUT PYHKLMOHAMNbHbIX €ANHUL, HACITEACTBEHHOCTNY .

MpousBoaHble NpousBeaeHUs

B obnacTtu aBTOpCKOro npaBa TEPMUH «MNPOM3BOAHBLIE NPOU3BEAEHNSI» OTHOCUTCA K NepeBoaaMm,
agjanTtaumsam, My3blkanbHbIM apaHXUpoBKam 1 ApYrum nepegenikam paHee cyecTBOBaBLUMX
Npoun3BeAEHN, KOTOPbIE B COOTBETCTBUM C NMYHKTOM 3 cTaTbn 2 bepHckoli KoHeeHuuu 06
oxpaHe riumepamypHbIX U Xy30XecmeeHHbIX rpoussedeHuli (1971 r.) oxpaHsoTCA HapaBHe C
Taknummn npomssegeHnsiMm 6e3 yuiepba npaBam aBTopam paHee CyLeCTBOBaBLUNX
npousBeaeHnii>>. OTOT TEPMUH MHOTAA UCNONb3yeTcst B 6onee LWMPOKOM 3HaYeHUn 1
OXBaTblBaeT KOMNUIALUN/COOPHNKM NPOMN3BEOEHNIA, OXPAHAEMbIX B COOTBETCTBMMU C MYHKTOM 5
ctatbn 2 KoHBeHumu, (a Takke nyHKTOM 2 ctatbh 10 CoznaweHus BcemupHoUu mopaosgou
opaaHu3ayuu (BTO) no mopeaosbimM acriekmam rpas uHmesisiekmyasbHol cobcmeeHHocmu
(1994 r.) (Cornawenunsa TPUMC) n ctatben 5 [Joecosopa BOUC no asmopckomy npasy (1996 r.)

(BAM))™.

B aTOM CMbICiE TEPMUH «MPOM3BOLAHOE NMPOM3BESEHNEY BKNIOYAET KOMMUNALNN SAHHBIX UK
WHbIX MaTepurarioB B MallMHOYNTAEMOW U nHon bopme, NpeacTtaensaowme codom no
noabopy 1 PacnonoXeHNIo MaTepuaros pesynbTaT UHTEeNNeKTyanbLHoro TeopyecTsa’’.
Mpoun3BeaeHus, npeacTasnsowme cobor KOMNUNALMIO M COOPHKK, OXPaHSKOTCS B
cooTBeTCcTBUM ¢ BepHckoi KoHBeHuen Hapsay ¢ NpouMMM NPOM3BOAHbLIMI NPOU3BEAEHNAMU.

JInyHoe HenmyLLLeCTBEHHOE NPaBO aBTopa MOXET OrpaHMYMBaTh NPaBO TPETbUX ML, Ha
co34aHune Npou3BOAHOro npousseneHus. MoaTomy gaxe B criyyae, eCnv no 4OroBopy nnu
3aKOHY NMLIO BrpaBe BHOCUTb M3MEHEHMS B MPOM3BEAEHME UIN NCNOMNb30BaTb €ro Ans
CO34aHusi NPON3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATbL BCAKOMY
M3BpaLLeHMIO Npon3BeaeHUs, CNOCOBHOMY HaHeCTu yuiepb penyTaumm aBTopa.

% MyHkT 3 cTatbn 2 bepHckon KoHseHumun. «lNepeBoabl, agantauny, My3blKanbHble apaHXMpoBKU U Apyrue

nepeaenkuy nuTepaTypHOro nnm XygoXXeCTBEHHOIO NPOM3BEAEHUS OXPAHSATCS HapaBHE C OPUrMHANbHbLIMU
npoussegeHusamu, 6e3 yuiepba npasam aBTopa OPUrMHANbLHOIO NPOU3BEAEHUSAY.

My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0651acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOUC.

MyHkT 5 cTatbn 2 BepHckor KoHBeHumn, nyHKT 2 ctatbk 10 Cornawenunsa TPUNMC, ctatbs 6 [joroBopa no
aBTOPCKOMY MpasBy.

Cwm. Cam PukeTcoH n xeiH C. FMH36gpr, Mex(dyHa!)oaHoe asmopcKoe rnpaso U CMeXHbIe rpasa — 8 paMkax
u 3a pamkamu Beprckol Kongeryuu, ' Vol P48
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B HeKkoTopbIX OpUCONKLMAX onpeaeneHne nponsBoaHbIX nponsseneHnn beirno nepepaboTtaHo
NMPUMEHUTENBHO K TPaAULMOHHBLIM BbIPaXXEHUSM KynbTypbl. B cooTBeTCcTBUM C TUXOOKeaHCKUM
peauoHaribHbIM MUro8bIM 3aKOHOM 06 oxpaHe mpaduuUOHHbLIX 3HaHUU U rposierieHul
Kyrnemypbi (2002 r.) 3TOT TepMUH 0603Ha4aeT nobon pesynbTaT MHTENNEKTYanbLHOro
TBOpYECTBa UM NHHOBALMA, CO3[1aHHbIN Ha OCHOBE UMW 3a CYeT TPaAMLMOHHbLIX 3HaHUIN Unn
BbIPAXEHWNIN KyNbTYpbl>®.

MocsAratenbcTBO

B cootBeTcTBMM CO cTaTben 6bis bepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U
XxydoxxecmeeHHbIXx npousgedeHul (1971 r.) TEpMUH «nocsaraTenbcTBo» obo3HavaeT yepb
4YecTn unu penytauumn astTopa. IATOT TEPMUH OTHOCUTCA K AEUCTBUSAM, KOTOPbIE HE SABMSOTCS
(haKTMYECKMM N3MeHEHMEM COOCTBEHHO NPOM3BEAEHMSA NN BMeLaTeNbCTBOM B Hero. OH
o6o3HavaeT AencTBME «B OTHOLLEHUN» NPOU3BEAEHUS. TepMUH «nocaraTenscTBO» Obin
no6aeneH B KoHBeHUMio Ha bproccenbckon KoHdepeHUnn No NepecMoTpy C LEeNbio OXBaTUTb
Takoe MCnornb30oBaHMe Npou3BeaeHnsi, KOTopoe HaHoCuT yuepb aBTopy. OH OTHOCUTCSA K
CUTyaLWsiM, KOoraa npousBeaeHne coobLaeTcs Takum o6pasoMm, YTO 3TO HaHOCUT Bpes aBTopy™.

PaCKprTbIe TpaANUNOHHbIE 3HAHUA

«PackpbliTble TpagUUNOHHbIE 3HAHWA» OTHOCATCS K «[TPaAMLMOHHBIM 3HAHUSAM, KOTOpbIe
AOCTYMHbI NMLaM, He ABASIOWNMCS YrleHaMy KOPEHHOW UM MECTHOWN OBLLIMHbI, KOTopas
paccmaTpuBaeTcsl Kak ‘HocuTenb' [TpaanunoHHbIX 3HaHW]. Takue [TpaguuMOHHbIE 3HAHUS]
MOryT ObITb JOCTYNHBbIMW ANSA LUMPOKOW NyGnMKK, AOCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX JOKYMEHTOB, VIHTEepHEeTa 1 NpoYMx BUOOB TENEKOMMYHMKALMA N 3anucu.
[TpagMuMOHHbIE 3HaHMS] MOTYT ObITb PaCKPbITbl TPETBMM NLLAM U NLAM, HE SIBIAIOLLMMCS
YfieHaMKn KOPEHHbIX U MECTHbIX OOLUUH, OTKyAa 6epyT Havano [TpaguumnoHHbIe 3HaHus], ¢
pa3peLLeHns KOPEHHbIX 1 MECTHBIX O6LLMH nnu 6e3 oHoro» ™.

B nokymeHTe «CnnMCoK 1 KpaTKoe TEXHUYECKOE NOSCHEHUE pPasfiNyHbIX POPM, B KOTOPbIX MOXHO
HanTN TpaguumoHHble 3HaHna» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcs AONONHUTENBHOE
obcyxaeHne packpbITbiX TPAAULMOHHBIX 3HAHUI U HEPACKPbITLIX TPAAMUMOHHBLIX 3HAHUNA.

PackpbiTue

CornacHo topugmyeckomy crioBapto bnaka, «packpbiTve» 03HayaeT BbisiBNieHNe hakToB Unu
aKT unu npowecc obHapogoBaHMs Toro, 4YTo 6bino HEN3BECTHO paHee. B cdrepe aBTOpCKOro
npaBa TEPMUH «PacKpbITUE» MOXET 03HavyaTb obecrneyeHne Toro, YTobbI LWMpoKas nydnvka
BrepBble Nony4mna AocTyn Kk npounsseaeHnto. MNepsas nybnvkauns nponsseneHnsa sBnseTcs
OfHOW — HO HE eANHCTBEHHOW — N3 (POPM pacKpbITUA, MOCKONbKY pacKkpbITUe Npou3BeaeHUN
MOXET TaKkKe NpoMCXoauTb NyTeM AENCTBUN, HE CBA3AHHbIX C KOMMPOBAHMEM, Hanpumep nyTem
NyGMNUYHOrO NCMOMHEHUS 1 NepeaaYn B acoup no nposogam®. B cOOTBETCTBUM C HOPMaMK
MeXOyHapoaHOro aBTOPCKOro npaesa Npu3HaHue Takoro npaBa He ABNsieTCA 0ba3aTenbHbIM.

B bepHckol koHeeHUuUU 06 oxpaHe numepamypHbIX U XyOG0XXeCm8eHHbIX rpouseedeHul

(1971 r.) roBopuTCst 06 UCNONB30BaHWMM NYONMYHO PACKPbIThbIX MPON3BEAEHUN B KOHTEKCTE

%9 TuxookeaHcKuiA perMoHanbHbI TMNoBoK 3akoH oT 2002 r. 06 oxpaHe TpaaULMOHHBLIX 3HAHUI 1 NPOSIBMEHWUI

KynbTypbl, YacTb .

Cam PukeTcoH n OxeiH C. FMH363/Pr, Me)KOyHaé)oOHoe asmopCKoe rpaso U CMEXHbIe npasa — 8 paMKkax U 3a
pamkamu BepHckot Korsenyuu, @4 Vo p 8%,

Cnncok 1 kpaTkoe TEXHUYECKOe NOSICHEHME PasNNyHbIX POPM, B KOTOPbIX MOXHO HAWTU TPaAULMOHHbIE
3HaHua (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 TpunoxeHus.

My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npaea M CMEXHbIX Npas,
aflMVHUCTpaTMBHOE ynpasreHune KOZTOprMM ocyulectensetr BOUC, n Noccapwuit TepMMHOB NO aBTOPCKOMY

npaBy 1 CMEXHbIM Npasam», “Tp. -
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MCKMIOYEHWIA, MPU 3TOM aBTOP MMEET NPaBo PacKpbiTh OBLLECTBEHHOCTM CBOE npousseaeHne™.
B cooTBeTCTBMM C ONpeaeneHHbIMU HaUMOHanbHbIMU 3aKOHaMK «MPaBO Ha PacKpbITUE»
SIBMSIETCSA NMUYHBIM HEMMYLLIECTBEHHbLIM NPaBOM.

TpeGoBaHus 0 pacKpbITUM

PackpbITe SIBNSETCA YaCTbio NOrMYeckoro 060CHOBaHNS NaTEHTHOro 3akoHoaaTenscTea™.

B cooTeeTcTBMM CO cTaTben 5 [Joeogopa o nameHmHou Koonepayuu (PCT) nateHTHOe
3aKOHOAATEeNbCTBO HanaraeT Ha NAaTEHTHbIX 3asBuUTenen obLlee 0653aTENbCTBO «packpbieamsb
u3obpemeHusi 30CMamoy4YHO SICHO U MOJIHO, YMobbI u3obpemeHue Mo2asio bbimb
ocywiecmerieHo crieyuanucmom e 0aHHou obnacmu». OpgHako «TpeboBaHne 0 packpbITUN»
Mcnonb3yeTcsi B NocneaHee Bpems B kKa4ecTse obLLero TepMmHa NpUMEHNTENbHO K pedhopmam,
KOTOpblE MPOMN3O0LLNM B MATEHTHOM 3aKOHOAATENbCTBE Ha PErMOHANIbHOM Wi HALMOHANIbHOM
YPOBHE, 1 NPeANoXeHNsM 0 peOpMMPOBAHUN MEXAYHAPOOHOIo NaTEHTHOrO
3aKoHoAaTenbCTBa, KoTopble OyayT KOHKPETHO HanaraTb Ha NATEHTHbIX 3asBUTENEn
06a3aTenbCTBO pacKpbiBaTb HECKOMLKO KaTeropuin nHopMaLmm, Kacatowwencs TpagnuumoHHbIX
3HaHWIM U/ FEHETUYECKUX PECYPCOB, KOr4a OHM UCMONb3YyTCsA B pa3paboTke n3obpeteHus,
NPUTA3aHNEe Ha KOTOPOE COAEPXUTCS B NAaTEHTE UMW 3asiBKe Ha NaTeHT .

B OTHOLLIEHMM METOA0B PaCKPbITUSI, OTHOCSLLMXCS K FTEHETUYECKUM pecypcam U TpaanuLNOHHbLIM
3HaHWUAM, BbINN PACCMOTPEHbLI TPY LLUMPOKMUE DYHKLINN:

- packpbITME NOObIX FTEHETUYECKMX PECYPCOB/TPAANLMOHHBIX 3HAHUI, AENCTBUTENBHO
MCNONb30BaHHbLIX B X04e Cco3aaHnst n3obpeteHns (onucaTtenbHas pyHKUMS unu pyHKLms
NPO3paYHOCTM, OTHOCALLMECA K CAMUM reHETUYECKMM pecypcam/TpagnuLMOHHbIM 3HAHUSAM
N K NX B3aMMOCBSA3U C n3obpeteHnem);

- packpbITVe AENCTBUTENBHOIO NCTOYHUKA FreHETUYECKUX PEeCYPCOB/TPaaNLIMOHHbIX
3HaHWI (PYHKUNSI PACKPbITUS MPOUCXOXOEHUS, OTHOCSILLASACS K TOMY, FAe MofyYeHbl
reHeTUYecKkMe pecypchbl/TpaanLMOHHbIE 3HAHMS) — 3TO MOXET KacaTbCsl CTPaHbI
NponcxXoXxaeHus (pasbsACHUTb, B COOTBETCTBUM C KakoW lopucaukLumen obin nonyyeH
MCXOAHbIN MaTepuan), unu 6onee KOHKPETHOTO MECTOHAXOXAeHMS (Hanpumep, Ans
rapaHTUM TOro, YTO AOCTYN K FEHETUYECKMM pPecypcam BO3MOXEH, YTO rapaHTUMpyeT
BO3MOXXHOCTb NMOBTOPEHWUSI UMM BOCNPOU3BEAEHNS N306peTeHnst); U

- obecneyveHne obsa3aTenbCTBa UK foKasaTenbCTBa NpeaBapuTesibHOro
nofy4eHHoro cornacus (pyHKUMs cobnoaeHns, OTHOCALLAACA K 3aKOHHOCTKU AoCTyna K
reHeTM4ecKkuM pecypcam/ TpaauLMOHHBIM 3HAHMAM) — 3TO MOXET NoBMneYb 3a cobon
AOKa3blBaHNE TOro, YTO reHeTUYECKNe pecypChbl/TPaguLNOHHbIE 3HAHMS, UCNOMNb30BaHHbIE
B n306peTeHnn, Bbinn nosyyYeHbl 1 UCNOMb30BaHbl B COOTBETCTBUM C 3aKOHOL4ATENBCTBOM,
NPMMEHMMOM B CTpaHe NPOUCXOXAEHUS, UM B COOTBETCTBMM C YCIOBUSIMU NOOOro
cneumnanbHOro corfnalleHunsl, B KOTOpOM OTMEYEHO nNpeaBapuTenbHoe 060CHOBaHHOE
cornacue, unu gokasbiBaHMe TOro, YTO nodaya 3asiBKu Ha NaTeHT Obina ocyLlecTBreHa B
COOTBETCTBUM C NPeABapuUTenbHLIM 060CHOBaHHLIM cornacuem™.

Mo npegnoxeHunto KoHdepeHunn CtopoH KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.)
MKI'P nogrotoBun TexHuyeckoe uccrieioBaHme no 3Tomy BONpocy, a Takke nccrnegoBaHue
BOMPOCOB B OTHOLUEHUN B3aMMOCBSA3N MeXy AOCTYNOM K reHETUYECKUM pecypcam m

43 Cratby 10011 CM. T30 Coant PykeTCoH 1 ket C. FWH3Bypr, MexdyHapoOHOe aémopcKoe Mpaso U CMexXHsIe
X 1

npasa — 8 pamkax u 3a pamkamu beprckoti Konseryuu, @ Vot p- 614,

Cwm. pokymeHT WIPO/GA/32/8, cTp. 32 npunoxeHus.

B oTHOLWEHUN fononHMTENbHOM MHopmMaumm cM. gokyMmeHT WIPO/GRTKF/IC/16/6, cTp. 7-11 Mpunoxenwns |
n 6a3y aaHHbix OTaena T3 No HaUMOHaNbHBIM U perMoHanbHbIM 3aKOHOAAaTENbHLIM MepaM B MaTEHTHOM
3aKkoHogaTenbCTBe, AOCTYMHYO Ha:  http://www.wipo.int/tk/en/laws/genetic.html.

Cwm. TexHuueckoe nccnegosaHne BONC oTHocutenbHo TpeboBaHMiA NO packpbITUIO MHGOpMaLuK,

OTHOCSILLEICS K TeHETUYECKUM pecypcam U TPaaMLMOHHBLIM 3HaHWsAM, ny6nukaumns BONC Ne 786(E), cTp. 65.
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TpeBoBaHVSMM O PACKPbLITUM B 3asiBKaxX Ha NOMyyYeHWe NpaB UHTeNNeKTyarnbHoi COBCTBEHHOCTMY,
koTopble 6binv npegoctasneHsbl KonseHumun®'.

MKI'P noctynun pag npeanoxenun. [Mpeanoxenune LLsenuapum HanpaBneHo Ha BBeAeHne
TpeboBaHus 0 packpbiTum B [Jozoeop o nameHmHoul koonepauyuu (PCT), koTtopoe 6yaet
NPUMEHATBLCA K MEXAYHapPOAHbIM U HAUMOHamNbHbIM 3asiBkaM 1M TpeboBaTb OT NATEHTHbIX
3asBUTeneit packpbITUS UCTOYHMKA FreHETUHECKUX PECYPCOB /MM TPAAMLIMOHHBIX 3HAHUIN™,
MpepnnoxeHne EBponenckoro corsa n ero rocygapcTB-YeHOB BKIoYaeT 0653aTensCTBO No
BbINOSIHEHMM 065a3aTenbHOro TpeboBaHMA pacKkpbiBaTb CTPAHY MPOUCXOXAEHMSA NN UCTOYHUK
reHeTMYeCKMX PecypcoB ANd MexXayHapoaHbIX, PermMoHanbHbIX U HaUMOHaNbHbIX 3asBOK Ha
natenTbl®. Mpeanoxenne, npeacrasneHHoe ApUKAHCKON rpynmnoii, OCHOBAHO Ha
npennoxeHusx Leenuapum n EBponenckoro corsa 1 BKIOYaeT Takke BBeAeHne
MeXAyHapo4HO NPU3HAHHOro cepTudmkaTa 0 COOTBETCTBUM TpeboBaHMAM, NPEAYCMOTPEHHOro
Hazolckum npomokonom pezynupogaHusi docmyrna K 2eHemu4yecKumM pecypcam u
COBMECMHO20 UCN0/Ib308aHUs Ha cripasednueoli U pasHoOU OCHO8e 8b1200 OmM UX MPUMEHEHUs
k KoHseHuuu o 6uonoauyeckom pasHoobpasuu (2010 r.)*°. MpeanoxeHve cTpaH-
€MHOMBbILUNEHHUL, KacaeTcs 0ba3aTenbHOro TpeboBaHMs O PacKpbiTUK B 3asiBKE Ha NOryYeHune
npaBa UHTeNMeKTyanbHOM CO6CTBEHHOCTN MH(POPMaLMKN O 3a4ENCTBOBAHHbLIX rEHETUYECKNX
pecypcax, X AepMBaTOB U CBA3AHHbIX C HUMU TPAAMLUMOHHBIX 3HaHMAX. Takas nHdopmaums
AOMKHA BKNOYaTb CTPaHy NPOUCXOXAEHMS U UCTOYHUK, AOKa3aTeNbCTBO MOMyYeHNs
npeaBapuTenbHOro 060CHOBaAHHOIO cornacus, 4oka3aTenbCTBO COBMECTHOMO Nofb30BaHUs
BbIrO4amMn Ha OCHOBaHWUWN B3aMMOCOIIaCOBaHHbIX YCNOBWI, @ TakKe NMUCbMEHHYIO UM YCTHYHO
NHOpPMaLMIO, KOTOpas MO3BOSINT OCYLLECTBUTbL MOUCK N AKCNEPTU3Y 3a8BKN HaA MONyYeHne
npaBa UHTEMMNeKTyanbHON CoBCTBEHHOCTH .

BNV NPeanoXKeHbl anbTepPHATUBHbIE MEXaHU3MbI B OTHOLLIEHUM TPeBOBaHWIi O PaCKPLITUN.
Ewe ogHa mexxayHapoaHas HuumMaTuBa B OTHOLIEHUN TpeboBaHNst O packpbiTUn —
npegnaraemas ctatbs 29bis CoanaweHusi BcemupHol mopaoegol opaaHu3auyuu (BTO) ro
mopa0o8bIM acriekmam rpas uHmersnnekmyansHolu cobecmeeHHocmu (1994 r.) (CornawweHns
TPUMIC), npeanoxeHHas Ans obCyxaeHns pagom cTpaH>,

[JoKkymeHTUpOBaHue

B Okcdhopackom crioBape aHrMnCKoro sidblka CoaepXuTca cnegyrowee onpegeneHune
AOKYMEHTMPOBAHMSA: HAKONNEeHue, Knaccudukaums 1 pacnpocTpaHeHne nHdopmawmu;
cobpaHHbI B Xoae aToro matepman. [JOokymMeHTUpoBaHue TPaaULMOHHBIX 3HAHUA MOXET
BKMOYATb UX 3anucb, permctpaumto, potorpadmpoBaHue unm BOCNPOM3BEOEHMNE HA NITEHKE —
BCE TO, YUTO coaepxuT B cebe anemeHT prkcnpoBaHms TPagUUMOHHBIX 3HaHWIA TakuM obpasom,
YTO OHM COXPaHATCA N MOryT ObiTb AOCTYNHBIMW ANS APYIUX UL C LENbIO UX MO3HAHWUS.
[loKkyMeHTMpOBaHME OTNNYAETCA OT TPaAULMOHHbBIX CNOCOBOB COXpaHEHUS Y nepeaayvv 3HaHumn
W TPAANLIMOHHBIX BbIPAXEHUI KyNbTypbl B paMkax obLmHbI>.

47 TexHuyeckoe ncenegosaHne BONC oTHocuTensHO TpeboBaHuii No packpbITUIO MHPOPMaLmn, OTHOCSALLENCS K

reHeTM4EeCKNM pecypcam 1 TpaauLMOHHBIM 3HaHuaM nybnukaumns BOUC Ne 786(E); WIPO/GA/32/8
(«NccnepoBaHve Bonpoca B OTHOLLUEHUNM B3aMMOCBSI3N MeXAy JOCTYNOM K reHeTUYECKUM pecypcam U
TpeboBaHUSAM pacKpbITUS B 3asiBKax Ha NOMy4YeHne npaB MHTENMeKTyanbHon cobcTBEHHOCTMY), 2005 T.

8 Cwm. gokymeHT WIPO/GRTKF/IC/11/10 (MpeanoxeHue Wsenuapun) u gokymeHt WIPO/GRTKF/IC/16/6,
npunoxexue, ctp. 13.

49 Cwm. gokymeHT WIPO/GRTKF/IC/8/11 (Mpeanoxexue EC) n gokymeHt WIPO/GRTKF/IC/16/6, npunoxeHue,
cTp.14.

50 [okymeHT WIPO/GRTKF/IC/17/10, cTp. 2 npurnoxeHust

51 HokymeHT WIPO/GRTKF/IC/19/11, cTtaTtba 3.

52 OokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTMBHOE NpearnoXeHue).

>3 [okymeHT TN/C/W/52.

> Pestome 1 BBEAEHNE B MHCTPYMEHTapWIA MO YNpaBneHno MeEXaHU3MaMm1 BIVUSIHUS MHTENNEKTyanbHOM
COBCTBEHHOCTU NPY OKYMEHTUPOBAHUN TPAAULMOHHBLIX 3HAHWUIA N TEHETUYECKMX PECYPCOB, JOKYMEHT
WIPO/GRTKF/IC/5/5.
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[lokymeHTMpoBaHe nmeet ocoboe 3Ha4eHne, NOCKONbKY HepeaKo OHO ABNSeTCA CPeaCcTBOM, C
MOMOLLIbIO KOTOPOrO MAM 3a NpegenaMy TPaauLMOHHOIO Kpyra nony4atoT AoCTyn K
TPaAULIMOHHBLIM 3HaHMAM . B gokymeHTe «CrncOoK 1 KpaTKoe TEXHUYECKoe NosICHEHNE
pasnuyHbIX POpM, B KOTOPLIX MOXHO HaWTU TPAAULMNOHHBIE 3HAHUA»
(WIPO/GRTKF/IC/17/INF/9) npuBogutcs 4ONOAHUTENbHOE 06CYXAeHNEe JOKYMEHTUPOBAHHbIX
TPaANLMOHHBIX 3HAHWUN N HEJOKYMEHTUPOBAHHbIX TPAAULMOHHBIX 3HAHUN.

55

OT4yeT 06 MHCTPpYMEHTapuun no ynpasneHno MmexaHnmamamm BnmaHnA VIHTeJ'IJ'IeKTyaJ'IbHOﬁ COBCTBEHHOCTU npum

AOKYMEHTUPOBaHNW TPaAULIMOHHLIX 3HAHUI U reHeTudecknx pecypcos (WIPO/GRTKF/IC/5/5), cTp. 4
NPUNOXEHNS.
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CnpaBeanuBoe BO3HarpaxneHue

CnpaBeanueoe Bo3HarpaxaeHue o3HadaeT BOo3HarpaxaeHue, BbinnaynsaemMoe 3a
onpegeneHHble 4eNCTBUS, KOTOpble Bblny OCYLLECTBIEHbI B OTHOLLEHUN NPOU3BEAEHNS NN
06beKTa CMeXHbIX NpaB, B CYMME U Ha YCNOBUAX, COOTBETCTBYIOLLMX TOMY, YTO MOXET
paccMaTpuBaTbCs Kak 0bbl4HbIE KOMMEpPYECKMe CTaHgapThl B Criyvae, ecnu Brnagenew
aBTOPCKOro npaea Unn CMEeXHbIX NpaB NPeaoCTaBuUN pa3peLleHne Ha OCyLLEeCTBNEHNE 3TOro
Aencteus. Takoe Bo3HarpaxaeHue obbl4HO BbIMaynBaeTcs B Cny4yasx, korga
MMYLLLECTBEHHbIE MPpaBa CBeAEHbI K NpaBy Ha Bo3HarpaxaeHue (1 B LLeroM NpUMEHSI0TCA Ha
OCHOBaHWV Heo6pOoBONbLHOIM NuLeH3nn)*®. [Jozosop BOMC no ucrnonHeHusiM u gpoHozpammam
(1996 r.) (ON®D) B nyHKTe 1 cTaTbk 15 NnpegycmaTpuBaeT, YTO UCMOSTHUTENW U NPOU3BOAUTENN
oHOrpaMm Nonb3yrTCA NPaBoOM Ha eANHOBPEMEHHOE CrpaBeAnIMBOe BO3HarpaxaeHve 3a
NPsIMOE N KOCBEHHOE MCMONb30BaHNe hoHorpamm, onyornmMKoBaHHbIX B KOMMEPYECKMX LIENsiX,
Ans 3MpHOro BewaHns nnu nobdoro coobLleHnsa anst Bceoduiero ceeaeHnsi. Tem He MeHee
cornacHo nyHkty 3 ctaTtbu 15 no6as Jorosapuearowiasca CTopoHa MOXET OrpaHn4YnTb 3TO
npaBo U — NpKU YCIOBMK, YTO OHa caenaeT OroBopKy Kk [JoroBopy — oTka3aTbCs OT €ro
NPUMEHEHUS.

UckniovyeHUus

TepMUH «MCKNOYEHNST» YCTaHaBNMBAET OrpaHMYEHMs Ha UCNOMNb30BaHNEe NPOM3BEAEHNS,
OXpPaHAEMOro aBTOpCKMM npaBoMm. VcknoueHnst B NepByro ovepenb KacatTcs 4eNCTBUA Mo
OTHOLLUEHUIO K OXpPaHSEMbIM 3fIEMEHTaM. VIHOrga NOHATUE «UCKIIOYEHNSA» OXBaTbIBAET
3aKoHo4aTeNbHbIE peLleHnst (HanpuMep, TEKCTbI 3aKOHOB U cyaebHbIX pelueHni), B
COOTBETCTBMM C KOTOPbIMM MOHOMOINMSA BagerbLa nepecrtaeT pacnpocTpaHAaTbCA Ha
onpeaeneHHble OpuUrMHanbHble NPOU3BEAEHNS, OJHAKO B LIENIOM 3TO OTHOCUTCS K
onpeeneHnto Toro, Kakne BUAbl MCNOMb30BaHMSA OXPAHSAEMbIX 3N1EMEHTOB He TpebytoT Hu
BblJauun pa3peLLleHyst, H1 BbiNnaThl Bo3HarpaxaeHus® . B BepHckoli KoHeseHyuu 06 oxpaHe
niumepamypHbIX U Xy0oxecmeeHHbIX rpoussedeHul (1971 r.) npegyCMOTpeHO NpUMeHeHne
TPexcTyneH4aTon NPOBEPKN AN onpeaeneHnsa BO3MOXHOCTU paspeLleHmns UCKITIYEHNI:

(i) mcknoYeHne MOXET pacnpPOCTPaHATLCA MWL Ha onpeaeneHHble ocobble cryyau;

(ii) ncknoYeHne He 4OMKHO NPOTUBOPEYMTL HOPMArTbHOMY UCMNONb30BaHMIO NPON3BEAEHUS U
(i) oslgo He JOITKHO YLEeMMSATb He0OBOCHOBaHHbLIM 0OPa30oM 3aKOHHbLIE UHTEPECH! BNnagenbLeB
npas™.

BobipaxeHue gencreuem

«BblpaxeHus AeiiCTBIEMY 03HaYaeT BbipaXeHUs NOCpPeacTBOM Tena Yenoseka™. OHM MoryT
BKITHO4MATb HAPOAHbIE TaHLbl, ApamMaTypruo 1 XygoxXecTBeHHble (hopMbl 06psiA0B U He
HY>XatoTCA B BOMMOLLEHMM B MaTepuansHon doopmMe, Hanpumep, B xopeorpaguieckom

60
3anucu.

56 My6nukauuns BOUC «Pykosoacteo BOUMC no poroBopam B 06nacTi aBTOPCKOro npaea M CMEXHbIX NpaB,

afMVHUCTpaTMBHOE ynpaBneHue koTopbiMu ocyllecTensetr BOUC, n noccapuin TepMUHOB NO aBTOPCKOMY
npaBy M CMEXHbIM NpaBam».

WccnepoBaHue «VICKMIOYEHNS N OrpaHNYEHNst B aBTOPCKOM MpaBe M CMEXHbIX MpaBax», NoAroTOBNEHO
Mbepom CupuHennu, WCT-WPPTAMPIL 1999 ., “Ip. 2

[yHKT 2 cTaTbm 9.

TvnoBble NOMOXEHUSA AN HauMoHanbHbIX 3aKoHoAAaTeNbCTB 06 OXpaHe BbipaXkeHu honbKopa ot
HE3aKOHHOTO MCMOMb30BaHMS W APYI1X HAHOCALWMX yiep6 aeiicteuit 182 r., nyHkT 37.

TuvnoBble NONOXEHUS AN HAUMOHaNbHBLIX 3aKOHoAaTENbLCTB 06 OXpaHe BbIpaXKeHU ornbKiopa ot
HEe3aKOHHOTMO UCMOMb30BaHNSA N APYrMX HAHOCALLMX yiep6 AeNCTBUIA' NyHKT 37.
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BbipaxeHus conbknopa

B Tunoebix nonoxeHusx BONC-FOHECKO (1982 r.) «BblpaxkeHUs1 PonibKnopay o3HavaroT
NPOu3BEeAEHMS, COCTOSLLME NX XapaKTEPHbIX 3N1EMEHTOB TPAAMULMNOHHOTO KySbTYPHOro
Hacnegus, paspaboTaHHbIX U COXPAHEHHbIX OOLLMHOM CTpaHbl NN OTAESNbHBIMK €€
NPeACTaBUTENAMMU, OTPAKAKOLUNX TPAAULMNOHHBIE XyO0XKECTBEHHbIE YasiHNSI Takoy OOLUUHbI, B
YaCTHOCTH:

(I) YCTHbl€ BblpaXXeHWnA, B YHaCTHOCTU HAapOoA4HblE€ CKa3aHuA, HapoaHaA Nnoa3nAd 1 3aragku;
(II) MYy3blKallbHbl€ BblpaXeHUd, B HaCTHOCTU HapoAdHble NEeCHU U MHCTPYMEHTalrlbHaa My3blKa,

(i)  BbIpaXkeHWs1 AENCTBUEM, B YaCTHOCTU HApPOLHbIE TaHUbl, ApaMaTyprud un
XyOoXecCTBeHHble (hopMbl 06pSA0B, HE3aBMCKMMO OT TOrO, BOMNSIOLWLEHbI OHM B MaTepuanbHyto
dopmy, Unn HET; K

(iv) BbIpaxeHus B MaTepuarnsHoi dopme®.

B koHTekcTe MKI'P TepMnHbI «TPaanLMOHHbBIE BbIpaXXeHUs KYNbTYPbl» U «BblpaXKeHUst
donbKopa» ABMASTCA CUHOHUMUYHBIMU U B3aUMO3aMeHAEMbIMN.

Ex-situ

B oTHOWeHNN onpeaeneHuns «coxpaHeHne ex situ» B ctatbe 2 KoHeeHUUU 0 6UOI02U4ECKOM
pasHoobpasuu (1992 r.) «ex situ» MoXeT NOHMMATbCS Kak « KOMMOHEHTbI BUONTOrMYecKoro
pa3HOObpa3uns BHE X eCTECTBEHHbLIX MECT OOUTaHUNAY.

Hob6pocoBecTHasA NpakTuKa

BbipaxkeHune «go0pocoBeCcTHas NpakTMKa» UCMONb3yeTCH B OnpeaerieHHbIX MOMNOoXKEeHNAX
GepHckol KoHeeHyuu 06 oxpaHe niumepamypHbIX U Xy00oxXecmeeHHbIX rpousdsedeHud (1971 r.)
B OTHOLLEHUWN UCKIIOYEHUA N3 aBTOPCKO-NPaBOBOM OXpaHbl (CM. NyHKT 1 ctatbu 10,
KacarLunncs UMTUPOBaHUs, a Takke NyHKT 2 ctatbn 10, kacatowmnnca cBoBoOaHOro
MCNonb3oBaHWs NPoM3BeaeHN B 06beme, onpaBaaHHOM NOCTaBIIEHHON LiENblo, B KAYecTBe
nnncTpauun y4edbHoro xapakrepa). [ns onpeaeneHnst Toro, kakast npakTuka MoxeT
cunTaTbCs «4obpOCOBECTHOMY, cneayeT NPUHATL BO BHUMAHWE KPpUTEPUM TPEXCTYNEeHYaTon
nposepkun®.

MNMpaBa depmepoB

B ctatbe 9.1 MexdyHapoOHo20 dozosopa 1po0080/1IbCMEEHHOU U CE/TbCKOX03AUCM8EeHHOU
opaaHu3ayuu (PAQ) o eceHemu4ecKkux pecypcax pacmeHul 0ns npou3sodcmea
rpodoe8oibcmeusi U 8e0eHUsT CelbCKO20 X035Ucmea NPU3HAeTCa «TOT OFPOMHbBIN BKNag,
KOTOpPbIN BHOCAT 1 6yayT BNpeab BHOCUTb B COXPAHEHUE U Pa3BUTME FEHETUYECKUX PECYPCOB
pacTeHW, KOTOPbIE COCTaBMAOT OCHOBY ANs NPOU3BOACTBA NPOAOBONLCTBUSA U
CenbCKOXO3ANCTBEHHOW MPOAYKLMN BO BCEM MUPE, MECTHbIE U KOPEHHbIE OBLUMNHBI U hepmepbl
BCEX PErMOHOB MMNpa, 0COBEHHO LLEHTPOB MPOMCXOXAEHUS U pa3HOOOpasns KynbTyp».

Cratba 9.2 onpegenseT «npasa hepmMepoB» criegytownm obpasom: «(a) oxpaHa

61 TunoBble NONOXEHMS AN HAaUMOHamNbHbIX 3aKOHOO4ATENbLCTB 00 OXpaHe BbIpaXKeHUn onbkKriopa oT

HEe3aKOHHOrO MCNOMb30BaHNSA U APYIMX HAHOCALLMX yLlepb aevrcTeuin, pasgen 2.

My6nukaums BOUC «PykoBoacteo BOUC no poroBopam B 06nacTi aBTOPCKOro npaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpaBsreHue KoTopbiMu ocyllecTansiet BOUC, n Moccapuin TepMUHOB NO aBTOPCKOMY
npaey 1 CMeXHbIM rnpasam», cTp. 289.
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TPaAMLMOHHbBIX 3HAHUN, KacaloLWUXCs reHeTUYECKNX PeCypCcoB pacTeHu Ans NPon3BoACcTBa
NpogOBONbCTBUA N BEAEHUS CENbCKOro Xo3ancTea; (b) npaBo Ha paBHOMpaBHOE yyacTue B
pacnpeaeneHum Bolrog, nolydaemMbix OT UCMOSb30BaHUS reHETUYECKNX PECYPCOB pacTeHUI
ANS NPON3BOACTBA NPOAOBOSILCTBMSA U BEAEHMS CENbCKOro X03ANCTBA; M (C) NpaBo Ha y4acTune
B MPUHATMM PELLUEHUI Ha HaLMOHaNbHOM YPOBHE MO BOMPOCaM, CBA3aHHbIM C COXPaHEHMEM U
YCTOMYMUBBLIM MUCMOSb30BAaHNEM FEHETUYECKMX PECYPCOB PacTeEHMIN A1a NpoM3BOACTBA
NpogOBONbCTBUA N BEAEHUS CENbCKOrO X03ancTeay. B ctatbe 2 MexdyHapodHo20 Kodekca
rnosedeHus NpodoeoribcmeeHHOU U cefibcKkoxo3sticmeeHHoU opeaHusauuu (PAO) npu cbope u
rniepedaye 3apodbiwesol rnasMbl pacmeHuli 3TOT TEPMUH onpedenseTcs crnegyowmm
o6pasom: «npaBa, BbiITEKAIOLLME M3 NPOLLIIOro, HacTosLero 1 dyayulero Bknaga oepmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME U NPEAOCTABEHNE FEHETUYECKMX PECYPCOB PacTEHUN,
0CODEHHO B LieHTpax Npoucxoxaenuns / pasHoobpasus. I3Tu npaea npuHagnexar
MexayHapoaHOMY cooBLLECTBY, BbICTyNatwLeMy B Ka4eCcTBe JOBEPUTENbHOIo ynpasBnsoLwero
B MHTepecax HbIHELHMX 1 ByayLImnX NOKONeHMn hepMepoB, B Liensx obecnedyeHns NonHom
BbIrogbl ANa oepMepoB M NOSOEPXKKN MPOSOIPKEHNSA NX B3HOCOB, @ Takke AOCTUXKEHUS 0BLLNX
uenen MexagyHapoaHoro npoekta ®PAO NoO reHeTMYeCKUM pecypcam pacTeHumn».

dukcauusa

CornacHo topugndeckomy crnoeapto briaka, dumkcaumen aBnaeTca Npouecc nnn pesynbTtaT
3anncu aBTOPCKOro NpousBefeHns B ocsazaemon popme. dukcaums Nnpom3BeaeHUs unm
06beKTa CMeXHbIM NpaB B MaTepuanbHon doopmMe (B TOM YMCNe XpaHeHMe B NaMsTu
9NEKTPOHHOrO YCTPOMCTBA (KOMNbOTEPA)), AOSMKHA NPOM3BOANTLCSA B 4OCTAaTOYHO CTAOMIbHOWN
dopme 1 Takum 06pas3om, YToObl Ha OCHOBE 3TOro NpousBeneHne NN 06 bLEKT CMEXHbIX NpaB
MOXeT GblTb BOCMIPUHAT, BOCMPOM3BeAEH Unu cooblueH Ao Bceobluero ceeaerns®. dukcaums
B MaTepuanbHon hopme He Bcerga ABnsieTcs HeobxoanmbIM yCroBMEM OXPaAHOCNOCOBHOCTH,
ogHako bepHckast KoHseHuusi 06 oxpaHe numepamypHbIX U XyG0XXeCme8eHHbIX rpou3eedeHul
(1971 r.) npegycmaTtpumBaeT, YTO HaUMOHaNbHbIM 3aKOHOAATENbLCTBOM B 0651aCTM aBTOPCKOrO
npaBa dumkcauus MoxeT BbiTh NpeanMcaHa B kayecTse Takoro ycnosusi®. ®ukcauus B
mMaTepuanbHon bopMe TpaaULMOHHBIX BbIPAXXEHUI KyNbTYpbl MOXET co34aTbh HOBblE NpaBa
WHTEeNNeKTyanbHOM COBCTBEHHOCTUN Ha Takylo hmKcaLmio, U 3TK npasa MoryT BbITb
HEenoCcpeACTBEHHO NCMOMb30BaHbl AN OXpaHbl CaMUX TPALAULMOHHbBIX BbIPaXXeHUIN KyTbTypbl —
Takasi cTpaTervsi NCnonb30Banack AN OXpaHbl APEBHEro HacKarnbHOro NckyccTaa®.
Bbicka3biBanocb MHEHUE, YTO 13-3a NUCMONb30BaHMSA TEPMUHA «BbIPAXXEHUEY MOXET
BO3HUKHYTb BrnevaTtneHme, 6yaTo Anst OXpaHbl TPAOULMOHHBIX BblIpaXXeHUIN KynbTypbl
cyliecTByeT Tpe6oBaHue no ux pukcauumn®.

donbKnop

B cooTBeTCTBUM C OonpedeneHneM, cogepxawmnmea B PekomeHdayuu o coxpaHeHuu
mpaduyuoHHoU Kynibmypbi u ¢hosibkiopa (1989 r.) OpraHmsaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Haykn u kynoetypbl (FOHECKO), «donbknop (Mnv TpagmumMoHHas u
HapoaHas KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbIX Ha TpagMuusax KynbTypHOro
coobuecTBa TBOPEHWI, BbIPAXKEHHbBIX FPYMNNON U MHANBUAYYMAMU U NPU3HAHHbBIX B KA4YeCTBe
OTpaXeHust YastHUN coobLLECTBA, €ro KynbTYPHON U coLmanbHOM CaMobbITHOCTH;
dOoNbKIOpHbIE 00pasubl M LLEHHOCTU NepeaatTcsl YCTHO, NyTEM UMUTALUN U APYTUMA

&3 My6nukauuns BOUC «PykoBoacteo BOUC no goroBopam B 06nacTv aBTOPCKOro npasa Y CMEXHbIX Npas,

afMVHUCTPaTMBHOE yNpaBreHne koTopbiMu ocyulecTenset BOUC, n Moccapuii TEpMUHOB MO aBTOPCKOMY
npasy 1 CMeXHbIM npasam»’ °Tp. °,

[yHKT 2 cTaTbun 2°

Teppn Axke, «HecaHKLUMOHNMPOBaHHOE BOCMPOU3BEAEHMNE HacKarbHOro NCKycCcTBa»: TeMaTuyeckne
uccreaoBaHust B 06racTv UHTENNEKTyanbHON COGCTBEHHOCTY M TPAOULIMOHHbBIX BblpaXeHui KynbTypbl, BOVC,
2003 .

Otuet cemHaguaton ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.
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cnocob6amn. Ero ¢popmbl BKIOYAKOT, B YACTHOCTU, S3bIK, MTEPATYPY, My3blKy, TaHLbl, Urpbl,
mMudonoruto, obpsiabl, 06bl4aun, pemecna, apxuTekTypy 1 Apyrne Buabl XyA0XKeCTBEHHOrO
TBOpYECTBa».

[MepBble NONbITKN AKCMNIMLUTHOIO YpPEerynmpoBaHmsa BONPOCOB MCMNOMb30BaHUSA TBOPEHUI
donbknopa 6binn NpeanpPUHATLI B paMkax 3akoHOB 06 aBTOPCKOM NpaBe HECKOSTbKMX CTpaH
(TyHnca B 1967 r., bBonueun B 1968 . (NMMWb B OTHOLLEHUN MY3blKanbHOro donbknopa), Yvunm B
1970 r., Mapokko B 1970 r., Amknpa B 1973 r., CeHerana B 1973 r., KeHun B 1975 r., Manu B
1977 r., bypyHan B 1978 r., KoT-a’MByape B 1978 r., 'BMHee B 1980 r., a Takke B Tunosom
3akoHe TyHunca 06 aBTOpCKOM NpaBe AN pas3BuBarowmxcsi ctpad B 1976 r.) u mexgyHapogHoMm
porosope (pa3paboTtaHHbin B Barrn B 1977 r. Tekct KoHBeHUMn 06 AdppukaHcKom
permoHanbLHON opraHn3aunn MHTennekTyanbHon cobcTBeHHOCTH, Aanee «KoHBeHuns APOUCy).
Bo Bcex aTux TekcTax npousseaeHus ornbkriopa paccMaTpUBaloOTCA Kak YacTb KyNbTYpPHOro
Hacnegusa Haumm («TpagMLMOHHOIO Hacneams», «KyrnbTYPHOro Hacneansay;

B Ynnn — «oBLLECTBEHHOrO AOCTOSIHUA KyNbTYpbl», UCNONb30BaHME KOTOPOro TpedyeT nnatbl).
Tem He MeHee, MOXXHO NO-pa3HOMY NMOHMMAaTb 3HaYeHNe TepMUHa «(POnbKNop», B KOTOPOM OH
ynoTpebnserca B aTMx TekcTax. BaHbIM aBTOPCKO-NpaBoOBbIM 3N1IEMEHTOM, 06LLMM ANng
NpMBEOEHHbIX B 3TUX TEKCTax onpeaernieHni B COOTBETCTBUM C yKa3aHHbIMW 3aKOHaMK (Kpome
Tunoeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXKUTCA onpeaeneHuns), ABNSeTCs To, YTo
ONbLKIOP AOMKEH BbITb CO34aH aBTOPaMU, YbS MMYHOCTb HEU3BECTHA, HO KOTOpbIe
NpeanosioXMTENBHO ABNAIOTCS UK SIBMSNUCD rpaxgaHamu ctpadbl. B Koneernyuu APOUC
YyNOMWHAIOTCH TBOPEHUSI «OBLLMH», a8 HEe aBTOPOB, YTO pa3rpaHu4mMBaeT TBOPeHUS hornbKropa
OT NPOM3BEAEHNI, OXPaAHAEMbIX TPAANLMOHHBIM aBTOPCKUM NpaBoM. B Turnosowm 3akoHe
TyHuca onpeaeneHne onbknopa AaHo C UCNONb3oBaHNEM 060UX 3TUX anbTepPHATUBHbIX
BO3MOXHOCTEN U paccMaTpuBaeT hONbKIIOp Kak TBOPEHUSA «aBTOPOB, KOTOPbIe
NPeAnoNOXNTENBHO ABMSIOTCS rpaXgaHamm COOTBETCTBYIOLLEN CTPaHbl, U 3THUYECKNX
obwmH». B cootBeTcTBUM ¢ 3akOHOM Mapokko, OONbKIIOp OXBaTbIBAET «BCE
HeonybnnkoBaHHbIE MPON3BEAEHMSA TAKOro poaax», nNpu aToM 3akoHbl Arknpa u TyHUca He
OrpaHN4YMBalOT OXBaT MNOHATUS «ONBbKIIOP» HeonybnMkoBaHHbLIMU Npon3BeaeHnsiMu. B 3akoHe
CeHerana npucyTCTByeT YeTKOe NOHMMaHME NOHATMSA PonbKNopa, Kyaa OTHOCATCA Kak
nuTepaTypHble, Tak N XyA0oXeCTBEHHble nNponsBeneHusi. B KoHsernuuu APOUC n Tunosom
3aKkoHe TyHuca npegyCMOTPEHO, YTO (OONBbKITOP BKIIOYAET U Hay4YHble paboTbl. BonNbLUIMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAKT «NPOM3BEAEHMS NO MOTMBaM POSbKIIOpay B KayecTBe
OTAENbHOM KaTeropum Npov3BeaeHn, Ans UCMOSIb30BaHNSA KOTOPbIX B KOMMEPYECKUX LiensaxX
TpebyeTcs ogobpeHne KoMneTeHTHoro opraHa®’.

dopmManbHOCTb

KOpuanyeckuii cnosapb bnaka onpegenset opmManbHOCTb Kak Menkoe NpakTuyeckoe
AeNCTBME, KOTOPOE, HECMOTPSA HA Er0 KaXyLLyHCs HE3HAaYUTENbHOCTb, 0ObIYHO HEOOX0AMMO
npeanpuHATbL AN AOCTUXKEHMS ONpeaeneHHOro NpaBoBoro pesynbTtarta. B koHTekcTe
aBTOPCKOro npaea TepMuH «hopmanbHOCTb» 0603Ha4YaeT npoueaypHoe unm
agMuHucTpaTuBHoe TpeboBaHue, Hanpumep, TpeboBaHe pa3meLleHns yBegomneHnsa ob
aBTOPCKOM MpaBe, NpeaoCcTaBeHns KON unn pernctpawmm, KoTopoe A0MKHO BbiTb
BbINOSIHEHO B Ka4eCTBE YCNOBUS A5 NPUobpeTeHnss aBTOPCKOro npasa Unmn CMEXHbIX Npas,
NONL30BAHUS VMU UMM UX OCYLLEECTBNEHMS (BKMOYas 06ecrneyeHHOCTL NpaBoBoil caHkLmen)®,
B cooTtBeTcTBUN C BepHckol KoHeeHyuel 06 oxpaHe numepamypHbIX U XyO0XXeCm8eHHbIX
npouseedeHuti (1971 r.), CoanaweHuem BcemupHol mopeoegoli opearHusayuu (BTO) no

67 TunoBble NOMNOXEHMS AN HAaUMOHaNbHbIX 3aKOHOA4ATENLCTB 00 OXpaHe BbIpaXKeHUn gonbKriopa oT

HE3aKOHHOTO MCMOb30BaHMS U APYIMX HAHOCALLMX YLep6 AercTBui, 1982 r., yactb " ™™™ 5.7,
My6nukauuns BOUC «Pykosoacteo BOUC no poroBopam B 0611acTi aBTOPCKOro npasa v CMEXHbIX Mpas,
afMVHUCTpaTMBHOE ynpasneHue koTopbiMu ocyllectenseTr BOUC, n Mmoccapuin TepMMHOB NO aBTOPCKOMY
npaBy Y CMEXHbIM NpaBam»’ CTp. .
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mop208bIM acriekmam ripae uHmesnnekmyarnsHol cobecmeeHHocmu (1994 r.) (CornaweHmem
TPUIMC), Jozosopom BONC no asmopckomy npasy wn [Joecosopom BOUC no ucronHeHUsmM u
¢oHoepamMmam Nonb30BaHNE NpaBaMmn N UX OCYLLECTBIIEHNE HE CBA3AHbI C BbIMONTHEHVEM
Kakux 6bl TO HM BbINo dopmansHocTen®.

FeHeTHM4Yecknn maTtepuan

B cootBeTcTBMM CO cTaTbeln 2 KoHgeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«FeHeTMYEeCKMIn MaTepuan» o3HavaeT «1bon maTepuan pacTUTENbHOrO, )XMBOTHOTO,
MUKPOOHOIo 1 MHOTro NPOUCXOXAEHUSA, coaepXXawmnin pyHKLMOHaNbHbIE eaNHULIbI
HacneacTBeHHOCTM». Kpome Toro, BbiCKa3bliBanochb NpeasioxXeHne o0 ToM, YToObl TEpMUH
«reHeTMYEeCKMn maTepuan» NoHMMAarcs «kak MaTepuan u3 kakoro 0bl TO HU BbIno
B1ONOrM4eckoro UCTOYHMKA, B KOTOPOM €4MHULbI HACNEACTBEHHOCTM OKa3bIBAOT BIIUAHWE UMK
BbINOMHSIOT PYHKLMU» .

FeHeTU4YecKne pecypcobl

B cooTeeTcTBMM CO cTaTben 2 KoHeeHyuu o buonoaudeckom pa3Hoobpasuu (1992 r.) TepMuH
«reHEeTMYECKME PECYPChI» O3HAYAET «KTEHETUYECKMI MaTepuarn, NpeacTaBnAoLLniA
haKTUYECKYIO UM NOTEHUMANBbHY LEHHOCTbY.

B ctatbe 1 peweHus Ne 391 AHdckoao coobuwecmea o pexume docmyrna K 2eHemu4eckum
pecypcam (1996 r.) gaeTcs WNPOKoe onpeaeneHne «reHeTUYECKUX pecypcoBy: «BeCb
Buonornyeckuin maTepuan, KOTOpbl COAEPXKUT rEHETUYECKYI0 NMHOPMAaLMIO, UMEIOLLIYIO
pearnbHYyH U NOTEHUMANbHYI LLEHHOCTbY.

B Moccapun MNMpoooBonbCTBEHHOM M CENbCKOX03AUCTBEHHOMN opraHnsaumm (PAO) no
pbIOONOBCTBY 3TOT TEPMUH ONPEAENSAETCS KaK «3apobllleBas nnasma pacTeHum, XKXUBOTHbIX
NN gpyrux opraHM3MoB, coaepKalliasi nofiesHble CUMBOSbI, UMEtoLLMe OeNCTBUTENbHOE U
noTeHumanbHoe 3HavyeHne. B ogomallHeHHbIX Buaax 3TO CyMmMa BCEX FrEeHETUYECKMX
KOMOMHaLMI, NOMYYEHHbIX B MPOLECCE 3BOMOLUNY.

B apyrnx npaBoBbIx JOKYMEHTaX MPW CChIfIke Ha reHeTUYecKMe pecypcbl UCMONb3yTCs
pasnuyHble TEPMUHbI:

B cmambse 2 MexdyHapodHo20 docoeopa PAO o0 pacmumeribHbIX 2eHEMUYECKUX pecypcax,
ucnonb3yembix 0551 npou3eodcmea rnpodo8osibemeust U 8e0eHUs CerlbCKo20 Xo3sticmea

(2001 2.) «pacmumerbHblie 2eHeMUYECKUe pecypcbl» 03Hadarom «aobol mamepuarn
pacmumersibHO20 MPOUCX0XOEHUSI, 8KIT04as pernpolyKmueHbIl U ee2emamueHbIl nocadoyHbIU
mamepuari, cooepxauwuli pyHKUUOHaNbHbIe €OUHULbI Hac1edcmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 kodekca nosedeHusi Ornis cbopa u nepedayqu 3apodbiuiesoli
nnasmbl pacmeHuti PAO (1993 2.) pacmumerbHbie 2eHemuYecKue pecypcbl ornpedesnsaomcs
KaK «pernpoOyKmueHbIl unnu eeecemamueHbIl nocadoyHbIl Mamepuars pacmeHuli».

& MyHkT 2 cTatbn 5 BepHckon KoHseHumu, nyHKT 1 ctatbn 9 Cornawenua TPUNC, nyHkT 10 ctaTtbun 25

Horosopa BOUC no aBTopckomy npaBy u ctaTtes 20 [JoroBopa BOVC no ucnonHeHusm u poHorpammam. Cwm.
Pykosoactso BOMC no gorosopam no aBTOPCKOMY Mpasy M CMEXHbIM NpaBam, aaMUHUCTPaTUBHOE
ynpasneHue koTopbiMu ocyulectensetT BOUC, n Mnoccapuii TEpMUHOB, OTHOCALLIMXCS K aBTOPCKOMY Mnpasy U
CMeXHbIM Mpasam’ cTp” .

JokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuums reHeTudeckux pecypcos B KoHBeHUun o Gruonornyeckom
pa3Hoobpasnu 1 ee B3aMMOCBSI3b C (PYHKLMOHAMNbHBIM MeXOyHapOAHbIM PEXUMOM JOCTYNa U COBMECTHOIO
nonb30BaHWs Belirogamu), cTp. 8.
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B nyHkme 1 (a) cmambu 2 MexdyHapodHozo npoekma ®AO no pacmumesibHbIM U
2eHemu4eckum pecypcam (1983 r.) aTOT TepMUH onpeaenseTcs Kak « penpoayKTUBHbIN UMK
BEreTaTMBHbIN NOCAA0YHbIV MaTepuan cnegyoLwmx KaTeropun pacTeHUn: i) CNoMb3yemble
KynbTUBMPYEMbIE BUAbI (COPTA) M BHOBb pa3paboTaHHble BUAbI; i) yCTapeBluMe COpTa;

iil) NpMMUTUBHBIE copTa (MeCTHbIe copTa); V) AMKME U COPHAKOBbIE BUAbI, MMetoLLme 6nnskoe
POACTBO C KyNbTUBMPOBAHHLIMK BUAAMW; U V) creuunanbHble reHeTudeckme hoHabl (BKoyas
3NUTHbIE POHAbI N OENCTBYOLLME NIMHUN CENEKLMOHEPOB U MyTaHTbl)». MexayHapoaHbIn
NPOEKT He COAEPXUT CCbINOK Ha «(PYHKUNOHArbHbIE eANHULblI HACNeaCTBEHHOCTUY.

B dpyaux topuduyeckux dokymeHmax e obsiacmu uHmesiekmyasnbHol cobcmeeHHocmu amom
mepMUH He UCronb3yemcs, a UMEeomcs CCblfiku Ha «buonoaudeckuli Mamepuarny.

B [upekmuee Esponielickoz2o coto3a o ripasosoll oxpaHe buomexHornoau4eckux usobpemeHut
(1998 2.) oH onpedensiemcs Kak «Mamepuari, codepxaujuli 2eHemu4ecKyo UHGhopmMauur u
Cr1ocobHbIl Ha caMog0oCpou3800CME0 Uil 80CNPOU380ACMEB0 8 bUOI02UYECKOU cuUCmeMey.

B cootBeTcTBMM ¢ KoOekcom DedeparibHbix npasusi CLUA Guonormyeckuin matepuman BKo4YaeT
«MaTepuan, CnocoOHbIN Ha NPSIMOE UM HEMPSIMOE CaMOBOCMPOM3BEAEHNEY.

B cootBeTcTBMM CO cTaTben 2 KoHg8eHYuUU 0 buosioaudeckom pasHoobpasuu (1992 r.),
Buonormyeckmne pecypcbl BKIHOHAOT KTEHETUYECKME PECYPChI, OPraHN3Mbl UINN UX YacTHy,
nonynsaunM unu nodble apyrne GMoTUYECKNE KOMMOHEHTbI SKOCUCTEM, UMEIOLLME (PaKTUYECKYHD
NN NOTEHUManNbHYO NOMEe3HOCTb UK LLEHHOCTb ANS YenoBeyecTBar.

Hacnegue (kopeHHbIX HapoaoB)

TepMUH «Hacnegue KOPEeHHbIX HAPOAOBY» (M NPOYNX HAPOJOB) UMK «KYNbTYPHOE Hacneame
KOPEHHbIX HapO4OB» B LIESIOM OTHOCUTCS K TOMY, YTO onucbiBaeTcs B [Ipoekme npuHyunos u
PyKog8odsAwUX yKa3aHUl o oxpaHe Hacredusi KOpeHHbIX Hapodos (2000 r.), paspaboTaHHOM
Mpencenarenem-goknagymkom NogkoMmccum nNo NOOLLPEHMIO U 3aLLMTe NpaB YenoBeka
r-xon Jpukon-Upan Jaac. B nyHkTax 12, 13 n 14 PykoBoadaLLNX YKa3aHUN cogepxaTcs
onpegenexHus.

MyHKT 12 rnacuT: «[H]acneane KopeHHbIX HAPOAOB HOCUT KONSTEKTMBHbIA XapakTep U COCTOUT 13
BCeX 06bEKTOB, fOCTONPUMEYaTENbHbIX MECT U 3HAHWUIA, B TOM YKCIE A3bIKOB, OCHOBHbIE
CBOWCTBA WUNn UCMNOSb30BaHUE KOTOPbLIX NepeaaeTcs n3 NoKoeHNs B NMOKONEHNE U KoTopble
paccMaTpuBaloTCs Kak HepaspblBHO CBA3aHHbIE C onpeaeneHHbIM HapoaoM Nubo ero
TeppuTopuen TpaanuLnoHHOro NPMPOAONoNb30BaHNs. Hacnegne KOpeHHbIX Hapoa 0B Takxke
BKNtOYaeT 06beKTbl, 4OCTONPUMeYaTerbHble MeCTa, 3HaHWs, a Takke nuTepaTypHble nnu
XyO0XeCTBEHHbIe NPOM3BeaeHNst 3TUX HapoJoB, KOTOPblE MOTYT ObITb CO3[aHbl U BHOBb
obHapyxeHbl B byayLiem Ha ocHoBe ux Hacneausa». yHKT 13 rmacut: «[H]acnegue KOpeHHbIX
HapOAOB BKITOYAET BCE ABMXUMbIE KYNbTYPHbIE LLEHHOCTU, KOTOPbIe onpeaeneHbl B
cooTBeTcTBYOLWMX KOHBeHUnAX KOHECKO; Bce BMabl NMTepaTypHbIX UM XyA0XECTBEHHbIX
npounsBedeHNn, TakUX Kak My3blka, TaHLbl, NECHW, LLlepeMOHUN, CUMBOIbI N 3HAKW,
noBecTBOBaTelNbHbIE N MOSTUYECKNE NPON3BEAEHNS, a TaKkke BCe (DOPMbI JIOKYMEHTMPOBAHWS,
npuHagnexalne KopeHHbIM Hapogam UIv BbIMOSTHEHHbIE UMW; BCE BUAbI HAYYHbIX,
CeNbCKOXO3ANCTBEHHbIX, TEXHUYECKNX, MEOULIMHCKNX, SKONOMMYECKUX 3HAHWUI U 3HAHWN,
CBsA3aHHbIX ¢ BopasHoobpasmem, BKYas MHHOBALMM HA OCHOBE 3TUX 3HAHUWN, KyNbTypHbIE
CopTa, NleKkapCTBEHHble CpeACcTBa U MeauKaMeHTbl U BUAbI UCNONb30BaHWUS dnopbl U dayHbl;
HeABWKMMblE KyNbTypHbIE LIEHHOCTU, TaKMe Kak CBSILLLEHHblE MeCTa KynbTYpPHOro, MpMpogHOro u
NCTOPUYECKOrO 3HAYEHUS U MeCTa 3axopoHeHun». TyHKT 14 rmacut: «[Klaxabln arnemMeHT
Hacnegusa KOpeHHbIX Hapo4oB MMEET BnagenbLes, KOTOPbIMU MOTYT AABMATLCHA HApo B LIENoMm,
oTAernbHas ceMbs UNK KnaH, obbeanHeHne nnu obwmHa, NMbo oTaenbHbLIE NUUA, KOTopble
npownu cneunansHoe obyvyeHne nnu nHMLMaumo Ans Toro, YtTobbl BbICTyNaTb B KayecTBe
Takoro poga xpaHutenen. Bnagenbubl Hacnegusa OOMKHbI ONpeaensaTbCs B COOTBETCTBUM C



WIPO/GRTKF/IC/29/INF/7
lNpunoxeHune, ctp. 22

o6bl4asmMu, 3akoHaMu1 1 NPaKTUKOM CaMUX KOPEHHbIX HapogoBy». B uensx HacToawmx
PykoBogsaLmMx yKkazaHUN «KynbTypHOE Hacreame KOPeHHbIX HApO4OBy» O3HavYaeT BCe OOBLEKThI,
CO3[aHHble, BOMSOLLEHHbIE U NPON3BEAEHHbIE KaKk B MaTepuarnbHOW, Tak N B HemaTepuanbHOn
dopMe, KOTOpbIE COCTOAT N3 XapaKTEPHbIX 3NIEMEHTOB KyNbTYpbl KOPEHHOIO HapoAa U KoTopble
pa3pabaTbIBalOTCA U COXPAHAOTCS 3TUM HapogoM Nnbo oTAenbHbIMY €ro NpeacTaBUTENAMMU,
€Cnv Npou3BefeHne oTpaxaeT TPaANLMOHHbIE BblpaXXeHus 3TOro Hapoga B obnactum
nuTepaTypbl, Xy4OXXEeCTBEHHOro TBOPYECTBA UMK Haykn. Takune co3daHHble, BOMNMOLEHHbIE U
npou3BedeHHble 06beKTbl BKMOYAOT NPakTUKy, BOCNPOU3BeaeHNe, BbipaXeHue, a Takke
WHCTPYMEHTbI, 00BEKTLI, apTedakTbl, JOCToNpMMeYaTerbHble MecTa 1 CBA3aHHbIE C HUMM
KynbTYypHbIE NPOCTPaHCTBA, KOTOPble MPU3HaHblI KOPEHHBIMW HApOogaMU N OTAENbHBIMU NX
npeacTaBMTENSMN Kak YacTb UX KynbTypHOro Hacneaus. OHM Takke BKNIOYaloT 3HaHUS,
BO3HMKalOLLME B pesyrbTaTe UHTENNeKTyansHOM N UHTYUTUBHOW AeATENBHOCTU B
TPagVLMOHHOM KOHTEKCTe, B TOM YMCNe HOY-Xay, HaBblKM, UHHOBaLUK, NPakTUKa U NO3HaHUS,
COCTaBsAoLLME YaCTb CUCTEM TPAANLUMOHHbBIX 3HAHUN, a TaKKe 3HAHWS, BONMOLEHHbIE B
TPaAMLMOHHBIX YKNaaax Xu3HW KOPEHHOro Hapo4a Unu cogepalnecs B KoanpmumpoBaHHbIX
cucTemMax 3HaHWin, KOTopble NepenatoTca U3 NoKoreHus B nokoneHune. KynbTypHoe Hacnegue,
nepegaBaemMoe M3 NOKONEHUS B MOKONEHME, MOCTOSIHHO BOCCO34aeTCsl KOPEHHbIMU Hapo4aMn B
KayecTBe peakuMu Ha M3MEHEHWs, Npou3oLlewmne B UX cpeae, 1 B3aMMoCcBA3N C NPUpoaon 1
COBCTBEHHON UCTOPUEN, YTO POPMUPYET Y HUX OLLYyLLIEHNE CaMODBLITHOCTU U
npeemcTBeHHocTM .

KopeHHble u MecTHble OOLUHbI

TepMUH «KOPEHHbIE N MECTHbIE OBLLMHBLI» ABNSIeTCS NPeAMETOM LUMPOKOro obCyXaeHus un
nccnenoBaHns. YHMBEpPCanbHOro, CTaH4apTHOro onpeaeneHns TepMmuHa «KOPEHHbIE U
MECTHble OOLUUHbBI» HEe cyllecTByeT. JQTOT TEPMUH Ucnonb3yeTcsa B KoH8eHUU O
buonoauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpegensert, uto «Kaxagas
HoroeapuBatowwascss CTopoHa, HAaCKOMNbKO 3TO BO3MOXHO U LienecoobpasHo:

(j) B COOTBETCTBUM CO CBOMM HaLMOHamNbHLIM 3aKOHOA4ATENLCTBOM O0becneynBaeT yBaXxeHue,
COXpaHeHne n nogaepxaHne 3HaHUN, HOBOBBEAEHNI M NPAKTUKN KOPEHHBIX U MECTHBIX OBLLMH,
OTpaXarLLMX TPAANLMOHHbIA 06pa3 M3HW, KOTOPbIE MMEIKDT 3HAaYEHNE ANsi COXPAHEHUS U
YCTONYMBOrO UCMNONb30BaHMSA BMONOrMYeckoro pasHoobpasus, cnocobectayeT nx 6onee
LUMPOKOMY MPUMEHEHMIO C 0A00PEHNST U MPU y4acTUN HOCUTENEN TakUX 3HaHWUA, HOBOBBEAEHW
M NPaKTUKK, a Takke NooLpPsSeT COBMECTHOE NOSb30BaHNE Ha CNPaBEAMBOM OCHOBE BbIrO4aMM,
BblTEKAKOLMMM U3 MPUMEHEHUS TaKUX 3HAHWUIA, HOBOBBEAEHWI U NPAKTUKK; ...». TOT Ke camblii
TEPMUH Ucnonb3yeTcs B Ha2olckoMm npomokorne peaynupogaHusi 0ocmyrna K 2eHemu4yeCcKum
pecypcam u COBMECMHO20 UCMOb308aHUS Ha cripasednueoll U pasHol OCHOBE 8bI200 OM UX
npumeHeHusi K KoHeeHyuu o buonoaudeckom pasHoobpasuu (2010 r.).

B KoHeeHuyuu o 6uonoeudeckom pasHoobpasuu (1992 r.) TEpMUH «KOPEHHbIE N MECTHbIE
OGLMHBI» NCNONb3YeTCHA NPU NPU3HaAHUN OBLLMH, KOTOPbIE MMEIOT JABHIOK CBA3b C 3€MASIMU U
BOJaMM, Ha KOTOPbIX OHN MPOXMUBAIOT UMM KOTOPLIMM NOMb3YTCsA» 2. MeCTHbIE OBLMHLI MOTYT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KONOrMYeCcKoro panoHa, Ybe CyLeCcTBOBaHME
MOMHOCTBIO NN YaCTMYHO HanNpPsMyo 3aBUCUT OT BropasHoobpasnsi panoHa u TOBapoB U yCryr
3KOCUCTEMbBI N KOTOPOE B pesyrnbTaTe 9TOM 3aBUCMMOCTK pa3paboTtano nnm npnobperno

n «HopmMoTBOpYecTBO: NPUOPUTETHBLIE HaNpaBeHus: GyayLen HopMOTBOpPYECKO aesiTenbHocTM. OB30p

NnpoeKTa NPVHUMUMOB U PYKOBOASALLMX YKa3aHWiA Mo OXpaHe Hacreanst KOPEHHbIX HapodoBy», paboynin JOKYMEHT,
npeacTaBneHHbIi Moso Mokota n Cosetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 nioHs 2006 r.

MoHATME «MecCTHble 0BLWMHBI», CnpaBoyHas nybnukauus, noarotosneHHas Cekpetapmatom MocTosiHHOrO
opyMa no Bonpocam KopeHHbIX HapoaoB Ans CeMuHapa 3KCNepToB MO pa3yKpyNHEHUIO AaHHbIX
(PF11/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.
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TpaaULMOHHbIE 3HAHUS, BKIIOYas (oepMepoB, pbibONoBOB, CKOTOBOAOB, obUTaTenei Necos U
73
ap.»~.

TepMuH «MeCTHble OBLLMHbBI» UCNONb3yeTCsl B AOKyMeHTax «Bknag cTpaH-eQUHOMbILLNEHHUL, B
MPOEKT CTaTen MO OXpaHe TPagULMOHHbIX BblpaxeHun KynbTypbl» (WIPO/GRTKF/IC/19/9) n
«Bknap cTpaH-eAMHOMBILINEHHWUL, B MPOEKT cTaTen No oxpaHe TPaaULMOHHbLIX 3HaHUA»
(WIPO/GRTKF/IC/19/1). TyHKT 2 cTaTbu 2 0601X AOKYMEHTOB rNacuT: «[B] LLensx HacTosLLEen
CTaTbW TEPMUH «MECTHble OBLLMHbI» BKIOYaeT nobyto Knaccudukaumio coumanbHOm 1
KynbTypHOW camobblTHOCTM rocygapcTBa-yrneHa, kotopas onpegeneHa BHyTPEHHUM
3aKoHO4aTeNbCTBOMY.

OTOT TepMuUH Takke ucnonbdyetcsa B MexdyHapoOHom dozosope [NpodosoribcmeeHHOU U
cenbcKoxossiticmeeHHoU opaaHu3sauuu (DAO) o eeHemu4yecKkux pecypcax pacmeHul Ors
npouseodcmea npodososibcmeus u eedeHus cesibekoao xo3sticmea. MyHKT 1 ctatbn 5
onpegenseT, uto «Kaxaas [oroBapusatowasca CTOpoHa ... B YaCTHOCTU, B HaAnexawmx
cnyyasx: ... (d) coogenctByeT coxpaHeHUIo in-Situ AMkux OpPM KyNbTYPHbIX PAaCTEHWIA U ANKUX
pacTeHui Anst NPon3BoACTBa NPOLAOBONBLCTBUSA, B TOM YMCNE B OXPaHSEMbIX paioHax nytem
noaaepkk1, cpeam NpPoYero, yCUIMm KOPEHHbIX N MECTHbBIX OBLLMH...». TePMUH «MECTHbIE U
KOpPEeHHble 0OLWKHBI» ucnonb3yeTtcs B NyHkTe 1 ctatbn 9: «[JoroBapusatowmecss CTOPOHbI
NPU3HAIOT TOT OFPOMHBIN BKIaA, KOTOPbIA BHOCAT 1 OyayT BNpeab BHOCUTb B COXPAHEHME U
pa3BUTNE rEHETUYECKNX PECYPCOB pacTEeHU, KOTOPbIE COCTaBNAOT OCHOBY 41151 NPOM3BOACTBA
NPOAOBONBLCTBUSA U CENbCKOXO3ANCTBEHHOM NPOAYKLUMM BO BCEM MUPE, MECTHbBIE U KOPEHHbIE
0OLWMHBI M hepmepbl BCEX PETMOHOB MUPA...». TE€PMUH «KMECTHble OBLLMHbI» UCMOMNb3yeTcs B
nyHkTe 1 ctatbn 5: «Kaxgas [JorosapuBatowasics CTopoHa, B YaCTHOCTU, B Hagnexawmx
cny4yasx: (C) okasblBaeT COAENCTBME UIM NOAOEPXKKY YCUITMAM hePMEPOB U MECTHbIX OBLLMH,
HanpaBIEHHbIM Ha pauUMOHanbHOE UCMONb30BAHNE U COXPAHEHNE B XO3ANCTBAX UX
pacTUTENbHbIX TEHETUYECKNX PECYPCOB AJ1S MPOU3BOACTBA NPOAOBONBCTBUSA U BEAEHUS
CernbCKOro X03sIMCTBa...».

B apyrvx ropuanyeckmx 4OKyMEHTaxX UCMONb3YTCS APYre TEPMUHBIL: TEPMUH «MECTHAs UNn
TpaauumnoHHasa obLuHay ncnonbayetcs B CeakornmyHACKOM rpomokosie 0b oxpaHe
mpaduyuUoOHHbIX 3HaHUU U ebipaxeHul ¢ornbkiopa (2010 r.) AdpprkaHCKon permoHansHom
opraHunsaumm nHTennektyanbHon cobcteeHHocTn (APOUC). TyHKT 1 cTatbn 2 onpegenser,
4YTO «O0bWUHa», ecriu Mo M0380/1iIeM KOHMEeKCM, 8K/lto4aem e cebss MeCMHyH uniu
mpaduyUOHHYH OBLUHY> .

B ctatbe 1 peweHus Ne 391 AHAckozao coobuiecmsa o pexxume docmyrna K 2eHemu4YeCcKUM
pecypcam (1996 r.) TEpMUH «KOPEHHOE, adopO-aMepMKaHCKOe UM MeCTHoe co0obLLECTBO»
onpeaensieTcs Kak «rpynna nogemn, Ybu coumanbHble, KyNbTypHbIE N SKOHOMUYECKME YCIOBUS
OTNIMYAIOT €e OT APYrnX CEKTOPOB HaLUMOHarbHOW OOLUHbI, KOTOpas perfnameHTMpyeTcs
MOSTHOCTLIO UM YaCTMYHO ee COOCTBEHHbIMM 00bIYasaMmM Unu Tpaguumnsammn, Nnbo cneumanbHbIM
3aKOHO4ATENbCTBOM, U KOTOpasi HE3aBUCMMO OT ee NPaBOoBOro cTaTyca COXpaHseT CBOU
COBCTBEHHbIE CoUManbHble, 3KOHOMUYECKME, KyTIbTYPHbIE U MONUTUYECKNE MHCTUTYTbI, NGO nx
4acTby.

B ctatbe 7.1l BpemeHHoOro 3akoHogatensHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLimHa» onpeaensieTcs Kak «rpynna noaen, BKYas NOTOMKOB YIEHOB
obwmH KnnomOy, otnmyatowasca CBOMMM KynbTYPHBIMIU YCNOBUAMU, KOTOpas TPaaULNOHHO
OpraHvM3oBaHa Ha NPOTSHXEHUN NOCnefoBaTENbHbIX NOKONEHUN U UMEET CBOM COBCTBEHHbIE
06bl4amn, CoXpaHaa CBOM COLMarbHO-39KOHOMUYECKNE NHCTUTYThI».

MUCKOHHbIe 3HaHuA

& Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,

Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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NCKOHHBIMW 3HAHUAMU SBNSAOTCA 3HAHWUSI, HOCUTENSAMW U NOJb30BaTENSIMU KOTOPbIX SBMSOTCS
«KOPEHHbIE» OBLMHBI, Hapoadbl M HaUMK. B Takol TpakTOBKE «MCKOHHbIE 3HAHWSI» O3HAYalT
TPaAULMOHHbIE 3HAHWUS KOPEHHbIX HapoaoB. TakuMm 06pa3oM, UCKOHHbIE 3HaHUSA BXOOAT B
KaTeropuio TpaanUMOHHBLIX 3HAHUI, MPU 3TOM TPAAULMOHHbIE 3HaHWSI He 06s3aTeNbHO
ABMNAKTCHA UCKOHHbIMW. OAHAKO 3TOT TEPMUH TaKKe UCMONb3yeTcs AN 0003HAYEHMS 3HAHUIA,
KOTopble camu Nno cebe ABNAITCA «MCKOHHBbIMUY. B Takoil TpakToBKe TEpMUHbI
«TPaAULIMOHHBIE 3HAHNA» N KUCKOHHbIE 3HAaHUA» MOTYT BLICTYMaThb Kak B3auMosameHsemble'”.

KOpeHHble HapoAbl

TepMUH «KOpeHHble Hapoabl» SBNSAETCS NPeAMETOM LUMPOKOro 0BCYXAEeHMs 1 UCCreaoBaHus.
YHuBepcansHoro, CTaH4apTHOrO ONpeAeneHnst 3Toro TepMnHa He CyLLecTByerT.

Leknapauusi OpearHu3sauuu ObbeduHeHHbIX Hayuli 0 npasax KopeHHbIX Hapodos 2007 r.
Npu3HaeT paBHble NpaBa YenoBeka KOpeHHbIX HapoaoB ObiTb CBOGOAHBLIMU OT KyNbTYPHOWN
ANCKPUMUHALMN U CTPEMUTBLCS COAENCTBOBATbL B3AaUMHOMY YBaXKEHUIO 1 FaPMOHUYHBLIM
OTHOLLEHUAM MeXAY KOPEHHbIMU Hapodamn 1 rocyaapcteamn. OgHaKo B HEW OTCYTCTBYET
onpeaeneHne «KOPeHHbIX HApPOa0B».

OnucaHune NOHATUS «KOpeHHble» B ViccnenoBaHum Nnpobnemsl AUCKPUMUMHALNM B OTHOLLEHUN
KOPEHHOro HaceneHusl, NoAroTOBNIEHHOM crneLunanbHbIM A0KNag4MkoM r-Hom Xoce MapTuHecom
Kob6o, paccmaTpuBaeTcsi MHOTMMU KOPEHHBIMW HApoAaMu U UX NpeacTaBUTENbCKUMM
opraHu3auMsiMn B Ka4ecTBe npremnemMmoro paboyero onpegenenus. B naHHom MiccnegosaHum
KOPEHHble 0OLLMHBI, HAapoAbl U HALWUM NMOHUMAKTCS Kak «Te, KOTopble, UMes UICTOPUYECKYHD
NPeeMCTBEHHOCTb C 0bLLecTBaMM, KOTOPbIE pa3BUBAsIUCL HA NX TEPPUTOPUSX 40 nepuoaa
3aBOEBaHUS U KONIOHU3aLUMMK, CHMTAIOT Ce6Sl OTNMYHBIMU OT APYrMX CEKTOPOB 06LLECTB, KOTOpble
B HacTosILLee BpeMsi FOCMOACTBYIOT B 3TUX CTpaHax Unm nx Yactax. OHM coCTaBnsoT B
HacTosiLLiee BPeMs He JOMUHMPYIOLLME CEKTOPbI OOLLLECTBA U NMOSHbI PELUMMOCTI COXPaHNATb,
pa3BuBaTb U NepeaaBaTtb OyAyLLMM NOKONEHNSIM CBOW UCKOHHbIE TEPPUTOPUM U CBOIO
3THUYECKYI CaMOObITHOCTb B KAYECTBE OCHOBbI AN MPOAOIMKEHUS CBOErO CYLLIECTBOBAHUS KaK
HapoA0B, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHLIMU OCOBGEHHOCTSIMMU,
coumanbHbIMU UHCTUTYTaMK U NPaABOBbLIMY CUCTEMaMMUY.

Cratbsa 1 KoHeHumn MOT 0 KOpeHHbIX HapoAdax U Hapogax, BeayLmnx nrnemeHHomn obpas
XW3HN B HE3ABUCUMBbIX CTPaHax, rnacut, 4To KoHBeHUUs pacnpocTpaHseTCs:

«(a) Ha Hapogbl, BeagyLume nneMeHHon obpas K13HM B HE3aBUCUMMbIX CTpaHax,
coumanbHble, KyNbTYPHbIE N SKOHOMUYECKME YCIOBUSA KOTOPbLIX OTNMYatOT UX OT APYrnX
rpynn HaunoHanbHOro coobLiecTBa 1 NOMOXEHME KOTOPbIX PErynnpyeTcsa NOMHOCTLIO NN
YaCTUYHO UX COBCTBEHHBIMM 0ObIYAAMM UNN TPAAULUSMU, UMK creLmanbHbIM
3aKOHOOATENbCTBOM;

(b) Ha Hapoabl B He3aBUCUMbIX CTpPaHax, KOTopble paccMaTpUBaKOTCA Kak KOPEHHbIe
BBUAY TOrO, YTO OHU SIBNSAOTCA MOTOMKAMW TEX, KTO HACENsan cTpaHy unm
reorpacmnyeckyto ob6nactb, HacTbio KOTOPOW SABMSIETCS AaHHAs CTpaHa, B NEpUoA ee
3aBOEBaHNSA UM KONOHMU3ALMN UNN B NEPUO, YCTAHOBIEHMS CYLLECTBYHOLLNX
rocy4apCTBEHHbIX PaHuL, 1 KOTOpble, HE3aBUCUMO OT X NPaBOBOrO NMOSIOXKEHNS,

74 CM. OT4eT BOUC 0 MUCCUSIX MO YCTaHOBIIEHMIO (haKTOB, KacatoLWMXC UHTENNEKTYanbHON COGCTBEHHOCTU U

TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI «Hyxabl 1 YasHUSA HOCUTENen TPaauLMOHHbIX
3HaHWI B 06NacT MHTENNEeKTyanbHONn cobCTBEHHOCTMY, CTp. 23. CM. Takke CnMCOK 1 KpaTKoe TeXHUYecKoe
NOSICHEHUE Pa3NUYHbIX POPM, B KOTOPbIX MOXHO HanTW TpaauumMoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUNoXeHus.
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COXPaHSIOT HEKOTOPbIE UMM BCE CBOM coLmarbHble, 3KOHOMUYECKUE, KYIbTypHbIE U
NONUTUYECKNE UHCTUTYThI» .

B Cnuncke cokpalieHuin un rnoccapun TepmuHoB MNporpammel OOH no okpyxatoLen cpeae
(FOHEI) copepxunTca crnegytollee onpegeneHme «KKOpeHHOro Hapoga/HapoaoBy:
«YHMBEpcanbHoOro, CTaHAapTHOro onpeaeneHns 3Toro TepMuHa He cyuiectsyet. OBObIYHO
CUMTAETCH, YTO ATOT TEPMMUH BKIIOYAET YINIEHOB KyIbTYPHbLIX FPYNn U UX NOTOMKOB, KOTOPbIE
MMEKT UCTOPUYECKYIO MPEEMCTBEHHOCTb WUIMK CBSI3b C ONPeAErieHHbIM PETMOHOM UITN YacTAMU
permoHa, KOTopble HacensaT UM paHee Hacensanm 3ToT PerMoH 4o ero nocrneayLen
KONOHM3auun nnmn 3axeata NMbo Hapagy ¢ ApYrmMmn KynbTYpPHbIMU rpynnaMm B Xo4e
PopMUPOBaAHUA HALMOHANBHOro rocygapcTea, NMbo Npoxmeann He3aBncmMo 1 Gbinm no
GonbLuer YacTn N30NMpPOBaHbl OT BANSIHUSA YTBEPXXAAEMOrO HaLMOHaNbHbIM rOCYy4apCcTBOM
PYKOBOACTBA, Y KOTOPbIE B 3TUX YCMNOBUAX COXPaHUIKN, NO MEHbLLEN Mepe YaCTUYHO, CBOU
cneumduyeckme A3blKoBble, KyrbTYpPHbIE U coLManbHble/opraHn3aLMoHHble 0COGEHHOCTN 1 3a
CYET 3TOr0 COXPaHAT HEKOTOPYH 0O60COBNEHHOCTb OT OKPY>KAKOLLEro HAaceneHms u
AOMVHUPYIOLLEN KyIbTYpbl HALMOHANbHOIO rocyAapcTea. TEepMUH Takke BKITHOYaeT Hapoabl,
KOTOpble OTHOCAT cebs K KOPEHHbIM HApoAaMm, U Te, KOTOPbIX ApYrie rpynmnbl NpU3HaT
TakoBbIMU» °.

BceMupHbIi GaHKk UCNonb3yeT TEPMUH «KOPEHHbIe HAapOoabl» B LUMPOKOM CMbICHe Ans
0603HaYeHNs1 OTAENbHbLIX FPYNM, KOTOPbIE B TOW UMW MHOW CTEMEHN OTBEYAIOT CriedyoLwmnm
XapakTepucTmkam:

(i) camoumpeHTUMKALUSI B KAYECTBE YNEHOB 0COBOIN KOPEHHON KyNbTYPHON rpynmbl U
NPU3HaHWe OCTanbHbIMU UX NPUHAAEXHOCTU K 3TOW rpynne;

(i)  3aBMCUMOCTb rpynnbl OT apearna obuTaHus ¢ YeTKUMU reorpadomyeckumm
XapaKTepucTUKammn Ui MCKOHHOMN TEPPUTOPUM B panioHe OCYLLLECTBIIEHUS NPOEKTa, a
TaKkKe OT NPUPOAHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TUM apeanoM obuTaHus u
TeppuTOpueEn;

(i)  Hanuume KyNbTYPHbIX, AKOHOMUYECKNX NN NONIUTUYECKUX MHCTUTYTOB, OCHOBaHHbIX
Ha 0Oblyasix U OTNMYAIOLLMXCA OT COOTBETCTBYHOLLMX UHCTUTYTOB LOMUHUPYHOLLLETO
obLecTBa 1 KynbTypbl; U

(iv) Hanuume coOCTBEHHOrO si3blKa, KOTOPLIA HEPEOKO OTNMYaeTcs OT oduLManbHOro
A3blKa [JaHHO CTPaHbl UK perroHa’’.

Monntuka MOCP B oTHOWeEHMN paboThbl C KOPEHHBIMU HapoAamu, paspaboTaHHas
MexayHapoaHbIM (DOHAOM CenbCKOX03ANCTBEHHOrO pa3suTus (MPCP), rmacur, 4To «B
COOTBETCTBUM C MEXOYHAPOLHOM npa|<T|/||<0|7|78 N B Lenax Hactoswen nonutukn, MOCP byget

S Cratbs 1 KonBeHuun MOT Ne169 o KopeHHbIX Hapogax 1 Hapogax, BeAyLmnx nnemMmeHHon obpas xu3Hu B

HE3aBUCUMBbIX CTpaHax.
UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, umeetca Ha:
http://www.unep.org/delc/portals/119/Glossary _terms%20_ for _Negotiators MEAs.pdf.

Cwm. OnepaumnoHHas nonutuka 4.10 «KopeHHble Hapoabl», BceMupHbin 6aHk, 2005 r.; [)koH XeHpPUKCeH:
OcHoBHble npuHumnnbl peanusaunmn KonseHumn MOT Ne 169, 2008 r.

[daHHas cHocka siBnsieTcs YacTblo onpeaeneHuns] KonseHumsa MexayHapoaHou opraHm3aumm Tpyga o
KOpEHHbIX HapoJax U Hapoaax, BeAyLunx nrnemMmeHHon obpas X13Hu B He3aBUCUMbIX cTpaHax, 1989 r. (Ne 169),
Oeknapaunss OOH o npaBax kopeHHbIx Hapogos 2007 r., Pykosogswme npuHumnel FTOOHBP, kacatowmecs
BOMPOCOB KOPEHHbIX HapoaoB, 2008 r., MocTosHHbLIN dhopym OOH no Bonpocam KOpeHHbIX HAapOAOoB (npwu
OkoHomu4yeckom n CoumnansHom CoBeTe), MexydpexaeHdeckas rpynna nogaepKkm no BonpocamM KOPEHHbIX
HapogoB v MNnan gevicteuin OOH gnst BToporo MexayHapoaHOro AecATUneTUst KOPEHHbIX HApoAoB Mupa

(cMm. npunoxeHne I). Te xe kputepun ncnonbaytotcs PAO B ee NONUTUKE B OTHOLLIEHUN KOPEHHbIX HAPOA0B 1
HapoAoB, BeAyLLMX NreMeHHoM 0b6pa3 Xn3Hu (MMeeTcs Ha:
http://www.fao.org/docrep/013/i1857¢e/i1857e00.pdf.
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ncnonb3oBaTth paboyee onpeaeneHne KOPeHHbIX HapPOA4OB, OCHOBAHHOE Ha CrieayoLLUX
KpUTEpUAX:

- Gonee paHHee Mo BpeMeH 3acerieHne 1 UCNonb3oBaHUe onpeaeneHHon
Tepputopuu;

- A06POBONbHOE YBEKOBEYMBAHME KYTbTYPHbLIX OCOGEHHOCTEN, KOTOPbIE MOTYT
BKIOYATb TaKne acnekTbl, Kak si3blK, coLpanbHasi opraHm3auus, penurns u AyxXoBHbIe
LIEHHOCTU, PEXMMbI NPON3BOACTBA, 3aKOHbI M UHCTUTYTbI;

- camouaeHTUmrKauus, a Takke NpUsHaHWe Apyrumun rpynnamm unm
rocyLapCTBEHHbIMU OpraHaMu B kKa4ecTBe OTAeNbHONM 0BLHOCTU Noaen; u

- OMbIT CYLLLECTBOBAHUS B YCIOBMSAX NOpaboLeHnsl, MapruHanusaunm, NMWeHus
COBCTBEHHOCTY, U3ONALMN NN AUCKPUMUHALNY >,

B paspaboTanHou MNporpammort OOH no okpyxatowen cpege (FOHENM) Monntuke B OTHOLWEHUN
paboThbl C KOPEHHLIMM HapoAaMU™ roBOPUTCS O TOM, YTO: «...(a) KOPEHHbIe Hapoabl, Kak
nNpaBuno, NPOXMBAKOT HA UCKOHHOW TEPPUTOPUM C YETKUMM reorpadomyeckumm
XapakTepucTukamm (Mnn CoxpaHsoT 3aBUCUMOCTb OT Hee); (b) Ha cBoern TeppuTopun 06bIYHO
COXpaHAT 0cobble KynbTypHbIE, 3KOHOMUYECKME UNN NONNTUYECKNE MHCTUTYTbI; (C) 0BbIMHO
CTPEMSATCS K COXPAHEHMIO KyIbTYPHbIX, reorpanyeckmx n MHCTUTYLMOHaNbHbIX 0COBeHHOCTEN,
a He K NOJTHOW accuMmnaumMn B HaumoHaneHoMm obuectse; 1 (d) oTHOCAT cebs K KOPEHHbBIM
HapoAdam unu Hapogam, Be4yLLUM nnemMeHHoM 00pas KU3HNY.

HecmoTps Ha Hanuune oGLLMX XapakTePUCTUK, HE CYLLLECTBYET eAUHOro O6LLENPU3HAHHOIO
onpefeneHnst KOPeHHbIX HapoaoB, KOTOPOE OTpa3uIo bbl Bce pa3Hoobpasme 3TUX HapoadoB.
Kak npaeuno, B ka4ecTBe OCHOBOMOJAratoLLEero Kputepus Ansi onpeaeneHus Toro, SBnsTCs N
TE NN UHbIE TPYNMbl KOPEHHBIMU UK BeAYLMMM MIIeMeHHO 06pas X13HKU, paccMaTpuBaeTcs
NX camonaeHTUdUKaLMs B Ka4ecTBe KOPEHHOrO Hapoaa Uy Hapoaa, BeayLero nieMeHHow
06pa3 X13HW, Hapsay C TakuMu OPYrMMU XapakTepucTMkaMm, Kak sa3blk U reorpaduyeckoe
MONOXEHNE U COCPeaoTOdEHNE.

B 3akoHe lNepy Ne 27811 «O BBEOEHUUN pexmMMa OXpaHbl KOMNEKTUBHBLIX 3HAaHWUI KOPEHHbIX
HapoOoB, NOTYYEHHbIX NOCPEACTBOM UCMONb30BaHNA BUONOrMYecknx pecypcoB» ot 24 uons
2002 r. «KOpeHHble Hapoabl» onpeaenaTcsa kak «abopureHsl, obnagatowmne npasamu,
KOTOpble CyLlecTBOBanun Ao obpasoBaHms NepyaHCKOro rocyaapcraa, CoOXpaHsoLwme CBO
COBCTBEHHYIO KyNbTYpY, 3aHUMAaIOLLME KOHKPETHYHO TEPPUTOPUIO U Npu3Halowmne cebs
TakoBblMU. K HUM OTHOCATCS Hapoabl B 4OGPOBOMBHOW N30MALMN UK T, C KOTOPbIMU HE
YCTaHOBJIEHbI KOHTAKTbI, @ TaKKe CeNnbCKMe N KOPeHHble OOLNHbBI. TepMUH «KOPEHHbIE»
OXBaTblBaeT N MOXET OblTb MCNOSb30BaH B KAYECTBE CUMHOHUMA CINOB «abopPUreHHbIEY,
«TPagULMOHHBIEY, KATHUYECKMEY, KNPELKOBbLIE», KUICKOHHbIE» MW APYron dopMbl NOAOOHbIX
CNoB».

Ewe ogHMM TepMUHOM ABNSETCS TEPMUH «abopureHHble». OKcdopackuii cnosapb
onpegenseT TepMuH «abopureHHble» Kak (1) «[...] 100u, pacmeHus u XUBOMHbIE:
obumarowue unu cywecmsyrouwjue Ha 3emse ¢ OpesHelluX 8PEMEH, CMPO20 UCKOHHbIE,
KopeHHble», (2) «[...] Hacensswue cmpaHy unu 3aHumasuiue ee 0o rpuxoda espornelicKux
KOJTOHUCMO8 U meX, K020 OHU ripusesiu ¢ cobol»; u (3) «[...] umerowue omHoWeHue K
abopuzeHam Aecmparnuu unu ux sisbikam, Jlubo xapakmepHble 07151 HUX».

B ctatbe 35 KoHcTutyunmn KaHagbl otTmevaeTcs, 4To «[...] KopeHHble HapoOb! KaHalkb!
gKnoYarom uHoeliyes, uHyumos u memucog KaHaobi». B 1996 r. KaHaackas Koponesckas
KOMMCCUSA MO KOPEHHbLIM HApOAaM CaMOCTOATENBHO ONpeaenvna CBOK Lenesyto rpynmny

I MmeeTtca Ha: http://www.ifad.org/english/indigenous/documents/ip_policy_e.pdf.

MmeeTca Ha: http://www.hreoc.gov.au/social _justice/conference/engaging communities/unpan021101.pdf.
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cnegyownm obpasoMm: «... op2aHu4yeckue rnoaumuyeckue U KynbmypHbie obpa3osaHus,
Komophble Uucmopu4ecKu 80CX005iM K KOPEeHHbIM Hapodam CesepHOU AMEPUKU ...».

KopeHHbIMK SIBNSitOTCS Te 06LWMHBI, HApoabl U HaLUMK, KoTopble, 06nagas MCTOpUYECKon
NPEeeMCTBEHHOCTbLIO C 06LLecTBaMK, NOMYYMBLUUMW Pa3BUTUE HA UX TEPPUTOPUSIX 4O
BTOPXKEHMS! U KOSIOHU3aLMK, CHMTALOT cebsl OTMNMYHBIMM OT APYrMX CEKTOPOB 06LLECTB,
KOTOpPbl€ B HACTOSILLIEE BPEMS FTOCNOACTBYIOT Ha 3TUX TEPPUTOPUAX UK YaCTSX ITUX
Tepputopuii. B HacTosiLee Bpemsi OHM COCTaBNAOT HEAOMUHMPYIOLLME cekTopa obLuecTBa U
peLunTenbHO HAaCTPOEHbI HA COXpaHeHue, pa3BuTre 1 nepegady OyayLmm NokoneHnsM nux
MCKOHHbIX TEPPUTOPUIA N STHUYECKOW CaMOBBLITHOCTM B KAYECTBE OCHOBLI Af1si AarnbHENLLEro
CYLLLECTBOBAHUS Kak Hapo40B B COOTBETCTBMU C MX COBCTBEHHbLIM KYNbTYPHbLIM YKIaaom,
coLManbHLIMM UHCTUTYTaMM 1 NpaBoBbIMK cuctemamn®’,

HapyweHue npaB

CornacHo topuanyeckomMy crioapto bnaka HapyLueHneM npae siBNsieTcs AeNCTBue,
NpenaTCTBYIOLLEE peanusaunm 0aHOro U3 UCKMYMTENbHbIX NpaB BnagernbsLua npaea
MHTennekTyanbHol cobcTBeHHoCTU. COGCTBEHHO B chepe aBTOPCKOro npaea M CMEeXHbIX Npas
HapyLleHMeM Npae siIBNSeTCs AeACTBME, OCYLLECTBIIEHHOE B OTHOLLEHWM NPoM3BeaeHus,
OXpaHsieMOoro aBTOPCKMM NPaBOM Ui SIBNSitOLLErocsi 06 beKTOM CMeXHbIX Npae, 6e3
paspelleHns BrnagernbLia aBTOPCKOro Npaea UM COOTBETCTBYHOLLIMX CMEXHbIX NpaB B cryyasx,
koraa TpebyeTcs nony4vyeHue Takoro paspelueHns. OTBETCTBEHHOCTb 3a HapylLLeHue npas
MOXeT CyLLEeCTBOBaTb HE TOSIbKO HAa OCHOBE MPSIMOI OTBETCTBEHHOCTM (3@ COGCTBEHHO
coBepLUEHHOE HECaHKLUNOHNPOBaAHHOE AeSIHUE), HO U HA OCHOBE «OTBETCTBEHHOCTM 3a
cogencTBre» Unu «cybcuamapHo OTBETCTBEHHOCTU»

In-situ

CornacHo ctaTbe 2 KoHeeHUuu o buonoaudyeckom pasHoobpasuu (1992 r.), «ycrnosus in-situ»
0O3HauYalT «YCIOBMS, B KOTOPbIX CYLLECTBYHT reHETUYECKME PECYPChI B paMKax 3KOCUCTEM U
€CTECTBEHHbIX MECT 0OUTaHMSA, MPUMEHUTENBHO K O4OMALUHEHHBIM UITK KYNbTUBUPYEMBIM
BMOAM — B TOM cpefe, B KOTOPOM OHM NPUOBPENn CBOWN OTNIMYMTENBbHbBIE MPU3HAKNY.

HemartepuanbHoe KynbTypHOe Hacnegue

CornacHo topugundeckomy crnoeapto briaka «HematepmanbHbIi» 03Ha4YaeT «He UMEOLLMIA
dmsmnyeckon hopMbl». B NPpOTUBOMNONOXHOCTL €MY CIOBO «MaTepuanbHbI» onpeaenseTcy
KaK «MmetoLmi unu obnagatowmnn omsnyeckon opmon; BeLLECTBEHHbIN; MOTyLLMIN ObITb
0oCH3aeMbIM U BUOMMbIM; Pas3fiMynMbIny.

«HemaTtepuanbHoe KynbTypHOe Hacrneaue» onpegeneHo B KoHeeHyuu ob oxpaHe
HeMamepuarsbHO20 KyribmypHo2o Hacrnedus (2003 r.) OpraHusaumn O6beguHeHHbIX Haumi no
Bonpocam obpasoBaHus, Haykn u kynbTypbl (FOHECKO) kak «obblbyan, dopmbl NpeactaBneHns
N BbIPaXXEHWS, 3HaHWNS U HaBblKW, — @ Takke CBA3aHHbIE C HUIMU UHCTPYMEHTbI, NPeAMEThI,
apTedakTbl U KyNnbTypHblEe MPOCTPAHCTBA, — NPU3HaHHbIE coobLecTBamu, rpynnavu 1, B
HEKOTOPbIX Cy4asx, OTAENbHLIMW NMLAMKN B KAYECTBE YaCTU X KyNbTYPHOrO Hacneams.
Takoe HemaTepuanbHoe KynbTypHOE Hacneaune, nepegaBaemMoe OT NOKOSIEHUS K MOKONEHUIO,
NMOCTOSAHHO BOCCO34aeTcs coobLecTBamMun 1 rpynnaMu B 3aBUCMMOCTU OT OKpYXKatoLLen nux
cpenpl, MX B3aMMOLENCTBUS C NPUPOLON U X UCTOPUU 1 (DOPMUPYET Y HUX YYBCTBO

81 Moakomuccma OOH no npenynpexageHnio AMCkpuMmmnHaumm n 3alinte MeHbLUMHCTB U ee uccnegoBaHne

npobnemb! AUCKPUMUHALMKN KOPEHHOTO HacerneHus, gokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 r.).

My6nukauus BOUC «Pykooacteo BOWMC no porosopam B obnactu aBTo&)CKOFO npasa 1 CMeXHbIX rnpas 1
Fnoccapuit TEPMUHOB MO aBTOPCKOMY MPaBy U CMeXHBLIM NpaBam», cTp. 2.
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€caMObbITHOCTU N MPEEMCTBEHHOCTU, COOAENCTBYS TEM CaMbIM YBaXXEHWUIO KYNbTYPHOMO
pa3Hoobpa3us 1 TBopYecTBy Yenoseka. [ns uenen HacTosiwen KoHBEHUUN NpUHUMAaETCs BO
BHMMaHue TONbKO TO HeMaTtepuanbHoe KynbTypHOe Hacneaue, KoTopoe CornacyeTcs C
CYLLIECTBYHOLMMMN MEXAYHAPOAHO-NPaBOBLIMM akTaMu Mo npaBam Yenoseka 1 TpedoBaHnsiMu
B3aMMHOrO yBaXkeHMs Mexay coobLiecTBamu, rpynnaMmm U OTAenbHbIMY NMLamMu, a Takke
YCTONYNBOrO pasBuUTUS».

KoHBeHUMA rnacut Takke, YTo «HemaTepumarnbHoe KynbTypHOe Hacneame» nposiBnsieTcs, B
4YacTHOCTW, B crieaytowwmx obnactax: (a) yCTHble Tpaanumm n opMbl BbipaXkeHWs, BKIToYas
A3blK B KAYECTBE HOCMTENS HeEMaTepuanbHOro KynbTypHoro Hacnegus; (b) ucnonHuTenbckne
nckyccTBa; (c) obblvan, obpsiabl, NpasgHecTBa; (d) 3HaHUA 1 0bblbaun, OTHOCALLMECS K
npvpoae 1 BCENEHHOW; (e) TpaauumMoHHbIE pemecna.

LlenocTHOCTbL

[MpaBo Ha LENOCTHOCTL — 3TO NMPAaBO Ha NpegoTBpaLLleHNe HECAHKUMOHNPOBAHHLIX NEpPeaernokK u
n3MeHeHu npounssedeHns™. Mocne nepecmotpa B 1949 r. Ha koHdepeHumn B Bptoccene
GepHckol KoHseHyuu 06 oxpaHe numepamypHbIX U Xy0oxecmeeHHbIX rpoudsedeHud (1971 r.)
B TEKCT cTaTbM 6bis Obina gobaBneHa oopmynmMpoBka O 3anpeTe NPoYnX NocAraTenbCTB Ha
yKasaHHOE NMpoun3BeneHne, KOTopble HaHECYT ywepb YecTn nnu penyTtauum aBTopa.

PyKOBOAﬂLI.IVIe npuHUUNbI B ob6nacTtu MHTeHﬂeKTyaﬂbHOﬁ COGCTBEHHOCTHU NO AocTtyny n
COBMEeCTHOMY NoNb30BaHUIO Bbirogamum

HaunHas ¢ nepson ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTKy
pykoBogsawwmx npmHumnos BONC B o6nactu nHTennekTyanbHon cOGCTBEHHOCTM NO AOCTYNY U
COBMECTHOMY MCMOMb30BaHUIO Bbirod. bbino npeanoxeHo, 4tobbl 3TM pykoBOAALLME NPUHLAMDI
ObINN OCHOBaHbI Ha cMCTEMaTMyYeckoMm 0630pe AEeNCTBYIOWNX N TUMNOBbLIX KOHTPAKTHbIX
cornaweHunn B popme 6a3bl gaHHbIx BOUNC, cogepkallen cornawieHms B obnactu
B1opa3Hoobpasisi, CBS3aHHbIE C JOCTYNOM U COBMECTHLIM UCMONb30BaHNEM Bbiroa®.

MepBbiit NPOeKT™ Bbin MOATOTOBMEH C YYETOM OnepaTMBHLIX NPUHLMMNOB, onpedeneHHbix MKIP
ANs pa3paboTKy Taknx PyKOBOASALLMX NPUHLMNOB®®. OTOT NpoekT Bbin nosxe 06HOBMEH ¢
y4eToM Lienen cemHaauaron cecoun MKIP?’,

Llenb pykoBoasLWMX NPUHLMMNOB B 061acTu UHTENNEKTyarnbHON coOBCTBEHHOCTU AN A0CTyNa 1
COBMECTHOrO MOSIb30BaHWs BbIro4amu 3aKkroyaeTcs B OKasaHuM NOMOLLM NpoBangepam u
nony4yaTensim reHeTUYECKNX PecypcoB, B npoLecce obeyxaeHns, pa3paboTkv U NOArOTOBKM
NPOEKTOB 3/IEMEHTOB B3aMMOCOr1aCoBaHHbIX YCIOBUIA AN OCTYNa K reHeTUYECKMM pecypcam
M COBMECTHOrO Nosib3oBaHus Bbirogamu. OHM UNMCTPUPYIOT NpakTtuyeckue sonpockl NC, ¢
KOTOPbLIMW MOFYT CTONKHYTbCS NpoBandepbl 1 nory4YyaTeny Npyu o6CyXaeHnn cornalleHus,
KOHTpaKTa Unu nuueHsnn. PasHoobpasne HaumoHanbHOro 3akoHodaTenbCTBa U NPaKTUYECKMX
MHTEPECOB NpOBanaepoB 1 nony4atenen MoxeT NPUBECTU K LUMPOKOMY AManasoHy
BO3MOXHOCTEW BblGopa Npun 06Cy»KAEHUN 1 NOATOTOBKE NPOEKTa pearibHbIX NOMOXEHWUNA.
MoaTomMy pykoBOASILLME NPUHLMMNBI MOTYT OKa3aTb NOAAEPXKKY NpoBaaepam v nonyyatensm B

83 Cwm. Cam PukeTcoH n xeiiH C. FMH36gpr, MexxdyHapoOHOe asmopCcKoe rnpaso U CMEXHbIE rpasa — 8 pamMKax

u 3a pamkamu Beprckol Koneeryuu, O V" ctp. 602.
84 Cwm. pokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.
8 Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (FT'eHeTnyeckne pecypcbl: NpoekT pykoBOASILLUX NPUHLMUMOB B
OTHOLLIEHMM JOCTyna 1 CnpaBeAIMBOro COBMECTHOIO MOSIb30BaHUS Bbirogamu).
Cwm. onepaTuBHble NpuHUMNbl B AokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, cTp. 50.
Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (TeHeTnyeckne pecypcbl: NpoekT pykoBOAALLMX NPUHLMMOB B
o6nacTv UHTeNNeKTyanbHO COGCTBEHHOCTY B OTHOLLEHUM JOCTYNa U CNpaBeAIMBOr0 COBMECTHOIO
Nnonb30BaHWsi Bbirogamu: OBGHOBMEHHbIV BapuaHT).
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obecneyeHMn paBHOMNPaBHOIO AOCTYNa ¥ COBMECTHOIO NOSIb30BaHUs BbIro4amMu Ha
B3aVMOCOr1acoBaHHbIX YCMOBUSIX, HO HE NpedycMaTpuBaTtb O4HY MoAernb UM Habop
BapVaHTOB.

Kpome Toro, HUYTO B 3TUX PYKOBOASALLMX NPUHLMMAX HE OOMKHO MCTONKOBLIBATLCS Kak
3aTparvBaroLlee CyBepeHHbIe NpaBa rocy4apCcTB Ha X NPUPOAHbLIE Pecypchl, BKIOYas UX
NpaBo yCTaHaBNMBaTb YCIOBUS M MOMOXEHUS AN A0CTyna 1 COBMECTHOIO MOSb30BaHUS
Bbirogamu. PykoBoasiimne npvHUmnbl AOIMKHbI ObiTb TONBbKO 40GPOBOMBHBIMU U
nnnoctpatnBHbiMU. OHM He NpeaHasHayYeHbl As 3aMeHbl COOTBETCTBYHOLLIENO
MEXyHapOAHOro, PErMoHanbHOMO U HALMOHAMNBLHOTO 3aKoHoAaTeNbLCTBa .

TpaanLMOHHbIE 3HAHUS YacTO CBSI3aHbl C FEeHETUYECKUMI pecypcamMm, 1 3TO MOXET OaTb
LleHHOe NpeacTaBneHre 0 TOM, Kak reHeTUYeCKMe PeCypCbl MOXHO COXPaHWUTb, NoAAepXKaTb U
ncnonb3oBaTh Ha BGnaro YyenoseyecTsa®. PykoBOAALLME MPUHLMMBI TAKOKE PACMPOCTPaHSIOTCA
Ha TPaJULIMOHHbIE 3HaHMS, CBSI3aHHbIE C reHeTndeckummn pecypcamm®.

MexpgyHapoaHasa nateHTHasa knaccudgpumkauma (MIK)

MexayHapogHasa nateHTHas knaccudukauunsa (MINK) onpegenseTcs kak «nepapxuyeckas
cucTema, B KOTOPOM BCA TEXHMKA B LLeNOM nogpasaeneHa Ha psg pasfaenos, Knaccos,
noaknaccos 1 rpynn. Knaccudukaumsa aBnseTcs He3aBUCMMbIM OT A3blKa MHCTPYMEHTOM,
He3aMeHMMbIM Npu NPOBeAEHUM MOMCKA NaTEHTHLIX JOKYMEHTOB Ha onpeaeneHne 3BeCTHOro
YPOBHS TEXHUKN B KOHKPETHOM TeXHMYeckomn obnactm» .

MK 6bina yupexageHa Cmpacbypackum coanaweHuem o MexxdyHapoOHOU nameHmMHouU
knaccugpukayuu (1971 r.) Cratba 2(1)(a) npegycmatpumsaeT, 4To «Knaccmdukaums BKOYaeT:
(i) TekcT, paspaboTaHHbIA COrnacHO NonoXeHnsm EBponenckon KOHBEHLMM MO
MexayHapogHon knaccuukaumm naTeHToB Ha n3obpeTteHus oT 19 gekabpsa 1954 r.
(HasbIBaeMom HXke «EBponenckas KOHBEHUUS» ), KOTOPbIN BCTYNWA B cuny 1 6bin onybnvkosaH
"eHepanbHbIM cekpeTapem EBponenckoro Coseta 1 ceHTabpa 1968 r.; (i) nameHeHus,
KOTOpble BCTYNUIIM B CUNY COrnacHo ctatbe 2(2) EBponenckon KOHBEHLMM A0 BCTYNNEHUS B
cuny Hactoswero Cornawenus; (iii) n3amMeHeHus, BHECEHHble BNOCNeACTBMM B COOTBETCTBUN
CO CTaTbewn 5, KOTOpble BCTYNAKT B CUITYy COrMacHO MONOXEHUAM CTaTby 6».

N3o6peTaTenbCku ypoBeHb

N3o6peTaTtenbckuin ypoBeHb (Takke onpeaensemblii Kak «k HEOYEBUOHOCTbY») ABMAETCA OQHUM
N3 KpUTEPMEB NATEHTOCNOCOBHOCTN, CBSA3AHHbIN C BONPOCOM O TOM, Obifio nin ndobpeteHune
OYeBMAHLIM ANa Nuua, obnagarLero 06bIYHBIMI 3HaHUAMK B AaHHON obnacTn™.

B cooTtBeTcTBUM cO cTaTben 33 PCT 3asaBneHHoe n3obpeteHme cHnTaeTcs COOTBETCTBYHOLUM
n306peTaTeNbCKOMY YPOBHIO «ECIM OHO, MPUHMMAsi BO BHYMaHWe NpeaLlecTBYOLWLMIA YPOBEHb
TEXHWUKK, KaK OH onpegeneH VIHCTpyKumnen, Ha yCTaHOBIEHHY0 COOTBETCTBYHOLLYIO AaTy He
ABNSETCH OMeBUAHbLIM AN CneunanvcToB B JaHHOW obnactuy.

B ctatbe 56 Egponelickoli nameHmHou KoHeeHyuu n Pasgene 35 U.S.C. 103 cogepxaTtcs
aHanornyHble onpegenenus. B Pasgene 35 U.S.C. 103 ucnonb3yeTtcst 3KBMBANEHTHbLIN TEPMUH
«HEOYEBUOHbIN OO BEKTY.
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Tam xe.

Tam xe, cTp. 4 NpUNoOXeHns.

%0 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.

oL Fnoccapuiit BOUC Ha nopTtane PATENTSCOPE.

9 CnpaBoyHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp. 20.
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JInueH3noHHble cornaweHus

IMLIEH3UOHHbIE COrMaLLeHns ONpeaensioTCs Kak CornalleHus, NpeaycMaTpuBaroLLme
onpeaeneHHoe paspeLLeHHOe UCMoNb3oBaHNE MaTepuaros U Npa., KOTOPbIE YNOMHOMOYEH
npefoCcTaBNATL NpoBaiiaep, HanpUMep, CornalleHns O NIMLEH3MPOBAHNN UCTONb30BaHMS
reHeTUYEeCKMX PECypCoB B KAYECTBE Hay4YHO-UCCNenoBaTeNbCKUX CPECTB, UMK O
NINLIEH3MPOBAHN UCMONb30BaHNA B3aMMOCBA3aHHBLIX TPAAULIMOHHBLIX 3HAHUI UMK APYTUX NpaB
WHTENneKTyanbHon cob6cTBeHHoCTU™.

9 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.
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OrpaHunyeHus

CornacHo opuan4eckoMy criosapto brnaka, «orpaHuyeHme» o3HavaeT akT yCTaHOBMeHUs
OrpaHMYeHUiA, orpaHUYeHHOCTb, OrpaHNYUTENbHY0 Mepy. CroBO «OrpaHuveHus»,
MCnonb3yemMoe Hapsidy CO CIIOBOM «MCKITIOUEHMA», O3HAYaeT «rpaHuLbI» Unn «npeaensi»®.,
[lna coxpaHeHus Haanexatllero 6anaHca MHTepPecoB NpaBoobnaaaTene 1 nonb3oBaTenei
OXpaHsieMbIX NPOU3BEAEHNI 3aKOHbI B 0G1acTy aBTOPCKOro npaea MoryT npegycMaTpuBaTb
onpefeneHHble orpaHUYeHNst UMYLLECTBEHHbIX NpaB — Clly4aun, B KOTOPbIX OXpaHsieMble
npousBeaeHus MOryT Ucronb3oBaTbes 6e3 paspelleHus npaBoobnagaTens v nNpu ycrnosum
BbINNAThl KOMNEHcaLmn unn 6e3 atoro ycnosus®>.

B bepHckol KoHseHyuu 06 oxpaHe nniumepamypHbIX U XyO0KecmeeHHbIX npoussedeHud
(1971 r.) copepxxatcst yCnoBusi, B COOTBETCTBMM C KOTOPbIMY NMpaBa aBTOPOB MOTYT ObITb
OrpaHunyeHbl, B CBA3M C YeM MOXET BbITb paspeLleHo cBo6oaHOE MCNoMb30BaHue
npousseaeHnii®®. [lna onpeaeneHns ycrosuii, B COOTBETCTBUM C KOTOPLIMU MOXET BbITb
BBEJEHO OrpaHnyeHmne, paspaboTaHa TpexcTyneHyaTas nposepka®’. OTa npoBepka TaKwke
npegycmoTpeHa B ctatbe 13 CoanaweHusi BcemupHol mopeaoesotli opeaHusayuu (BTO) o
mop2o8bIM acriekmam rpas uHmersnekmyarnsHol cobecmeeHHocmu (1994 r.) (Cornawenuve
TPUMMC), ctatbe 10 Jozosopa BOUC no asmopckomy ripasy (OAIT) B kayecTBe NpoBEpKM AN
NCKIMIOYEHUIN N OrpaHUYEHNN BCEX NMYLLECTBEHHbIX NPaB B paMKax aBTOPCKOro npasa.

B ctatbe 16 [Jozosopa BOUC no ucnonHeHusM u gpoHoepammam (QN®P) ata npoBepka
pacnpocTpaHAeTCs Ha NpaBa UCMONHUTENEN U Npom3BoauTenen hoHorpamm, KoTopble
oxBaTblBaeT AaHHbIN foroBop™.

CornaweHus o nepegave matepuana

CornaweHus o nepegaye matepuana NnpeactaBnsoT cobor cornalleHus, Ucnonb3yemble B
KOMMEPYECKNX N aKafeMNYeCKNX NapTHEPCKUX HAayYHbIX MCCNeaoBaHMAX, BKIOYAOLLMX
nepegavy 61MonorMyecknux MaTepuanos, Takux, kKak 3apoAbllLeBas nna3ma, MIMKPOOPraHn3mMbl U
KINETOYHbIE KynbTypbl C LieNblo 0OMeHa MaTepranamm Mexay npoBangepom 1 nonyyartenem u
onpepgeneHve ycnoBui OCTyNa K rocy4apCTBEHHbIM KOJIEKLMAM 3apoabIlLeBO Nasmel,
CeMeHHbIM (hOoHAAaM UNK reHeTndecknm pecypcam in situ®. BOWC paspabotana 6a3y AaHHbIX
cornaileHuni B obnactu 6uopasHoobpasuns, MMeLLX OTHOLLIEHNE K AOCTYNY U COBMECTHOMY
MCNONb30BaHMIO BbIrof, COAEPKALLMX KOHTPAKTHbIE MNOMOXEHUS, KacatoLwmecs nepegaydn u
MCNoNb30BaHNs reHeTudecknx pecypcos'®. MpogoBONbCTBEHHAS U CEMbCKOXO3ANCTBEHHASN
opraHunzaums (PAO) paspabotana u npuHsna B 2006 r. CtaHgapTHOe cornalleHne o nepegade
maTtepuana (CCIM), Heobxoanmoe ansa peanusauun MexagyHapogHoro 4orosopa o
pacTUTENbHbIX FEHETUYECKMX pecypcax Ansi NPOU3BOACTBA NPOAOBONBLCTBUSA U BEAEHUS
cenbckoro xo3ancTea (2001 r.)'°. B npunoxennn | K BOHHCKUM pyKO8OASUWUM MPUHUUMaM o
obecneyeHuro docmyna K 2eHeMU4YeCKUM pecypcamM U CO8MECMHO20 UCIOJIb308aHUs Ha
cnpaeedsiueol U pasHoOU OCHO8e 8bI200 OM UX MPUMEHEHUsI COLEPXaTCsi ANEMEHThI NS
BKJIIOYEHWS B COrMalleHnNs o nepeaadye Matepuaros.

o WccnepoBaHue «MCKOYEHNS M OrpaHUYEeHNst B aBTOPCKOM MpaBe M CMEXHbIX NpaBax», NOLrOTOBNEHO

Mbepom Cupurennn WETWPPTIMPIL 1999 Srp. 2,

Pa3nen Beb-cannta BONC, nocBsiLLEHHbIN aBTOPCKOMY NpaBy U CMEXHbIM NpaBaMm:
http://www.wipo.int/copyright/en/limitations/index.html.

MynHkT 1 cTatbmn 10.

[yHKT 2 cTaTbm 9.

My6nukaums BONC «PykoBoacteo BOMC no goroBopam B 06r1actii aBTOPCKOro n?aBa M CMEXHbIX npas u
Fnoccapuil TEPMUHOB MO aBTOPCKOMY MpaBy U CMeXHbIM npaBam», BOWC, ctp. 3%

9 CM. nokymeHT WIPO/GRTKF/IC/17/INF/12.

10 NocTynHo Ha: http://www.wipo.int/tk/en/databases/contracts/index.html.

1 NoctynHo Ha: ftp://ftp.fao.org/ag/cgrfa/gbl/SMTAe.pdf.
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MuHumym pokymeHtaumm PCT

B cooteeTcTBMM € Moccapmnem TepmmHoB PCT, MUHUMYM SOKYMEHTAUUN MOXET onpeaensaTbcs
KaK «JOKYMEHTbIl, B KOTOPbIX MeXAYHapOAHbIA NOUCKOBbLIN OpraH JOSPKEH OCYLLEeCTBNATbL NOUCK
COOTBETCTBYIOLLErO NPeALEeCTBYIOLEro YPOBHA TEXHUKN. IDTO TakKe OTHOCUTCS K opraHam
MeXOyHapoaHOW NpeaBapuUTenbHON SKCNepTU3bl ANd Lenen npoBeaeHns akcnepTussbl.
[lokyMmeHTaums BKIOYAET HEKOTOpPbIE OnyOrnnkoBaHHbIE NATEHTHbIE JOKYMEHTbI U HEMATEHTHYIO
nuTepaTypy, CoAepXxallytocs B cnucke, onybnmkosaHHoMm MexayHapoaHbiM 6t0po. MuHumym

[OKyMEHTaLMn nepeyncneH B npaeune 34 MHcTpykumm kK PCT»%,

B PykoBogsawmx npyHumnax gnsi npoBeAeHns mexayHapogHoro noncka no npoueaype PCT
MWUHUMYM AOKYMEHTaLMN ANsi MEXAYHAapOAHOro novcka onpeaenseTcs Kak «nogbopka
AOKYMEHTOB, OpraHM3oBaHHas B cucteMatmdeckon popme (Mnm OCTynHas UHbIM
cucTemaTnyeckum obpasom) Ansi uenern NpoBeAeHUs Noncka B COOTBETCTBMU C OTHOCALLMMCS K
00beKTy cogepxaHMeM OOKYMEHTOB, KOTOPbIE NPEeACTaBNAT coOoM rmaBHbLIM 06pa3om
NaTeHTHbIE JOKYMEHTbI, LOMOMHEHHbIE PAAOM CTaTen N3 NEPUOSNYECKNX U3OAHWUIA U OPYInX

BMOOB HEMaTeHTHON nNuTepaTypbi» >,

B despane 2003 r. Ha cegbMon ceccun 3acenanHna MexayHapodHbIX opraHoB B pamkax PCT
6b1N0 4OCTUMHYTO CornalleHne B NpuHUMNe O TOM, YTO JOKYMEHTaUMs No TpaauUMOHHbIM
3HaHWAM JOMMKHa ObiTb BKMNOYEHa B YacTb MMHMMYMa AoKymeHTaumm PCT, oTHoCcsALWYyCS K
HenaTeHTHon nuTepaType'®. Hanpumep, B fokymeHTe «MuHMMyM aokymeHTaumm PCT —
Cnncok nepnognyecknx n3gaHuim: nepuognyeckme usgaHuns, Ncnonb3yemble Ans nomcka u
akcnepTusbl» NHAMNCKUIA XXypHan TPaauLNOHHBIX 3HaHWN U Kopenckui XXypHasn TpaguumMoHHbIX
3HaHWI onpefeneHbl Kak HenaTeHTHas nuTepartypa.

MeHbLUMHCTBO

CornacHo opuanyeckomMy crioBapto bnaka TepMUH « MEHbLLMHCTBO» 0603HaYaeT rpynny nuu,
KOTOpble HEKOTOPbIM 06pa3oM OTNMYaoTCs OT GOSLLUMHCTBA, B pe3yrbTaTe Yero ¢ HUMK
MHoraa obpallatoTcs HEO4MHAKOBO.

MeHbLUNMHCTBOM SIBNsieTCA rpynna, B YncneHHomMm OoTHOLLEeHn yCTynatrulas 6OJ'IbLLII/IHCTBy
HaceneHna rocygapctea N Haxoadawadacqa B HEOOMUHUPYOLWEM NONMOXEHUN, YneHbl KOTOpOIZ
obnagatoT STHNYECKMMN, PEeNNrmo3HbIMn NN A3bIKOBbIMU XapaKTepUctnkamm, oTrinyHbiIMn OT
XapaKTepPUCTUK OCTalibHOro HaceneHnd, n KotTopble UCNbITbIBAOT YyBCTBO CONTMOAPHOCTU, aXe
€CIT OHO He NpoAaBNAEeTCA ABHO, HanpaBleHHOE Ha COXpaHeHNe NX KynbTyphbl, Tpap,mu,mﬁ,

penurium unu ssbika'®.

B cooTtBeTcTBMM € [Jeknapauuel o npasax nuy, rnpuHadnexawux K HayuoHanbHbIM Uiu
SMHUYECKUM, Periu2u03HbIM U 13bIKO8bIM MEeHbWwUHcmeam (1992 r.), nuua, npuHagnexaiume K
MEHbLUMHCTBAM, UMEIOT MPaBo NoSib30BaTbCs 4OCTOAHUSMUN CBOEN KyrnbTypbl 6€3

102

103 HocTynHo Ha: http://www.wipo.int/pct/en/texts/glossary.html#M.

MyHkT IX-2.1 PykoBOAAWMX NPUHUUMIOB 4118 NPOBEAEHUS MEXAYHapoaHOro nouncka no npoueaype PCT
(oenctByeT ¢ 18 ceHTAOpst 1998 1.).

MuHumym gokymeHTtauum PCT, nokymeHT PCT/MIA/9/4.

dpaHyecko Kanoptopwu, 6biBwmni CneuunansHbii goknagunk OOH, 1979 r., Ha KOTOpPOro ccbinaetcs OQutep
KyrenbmaHH B pabote «OxpaHa nuu, npuHagnexatimx K MeHbLUMHCTBAM, U KyNbTYpPHOro pa3Hoobpasus
KOEHHBIX HapoAoB» NOA pea. A. dhoH Boraaram v P. Bonbddpym, FOpuaneckuit exeroarik OOH, Vol. 11,2007
"UTp. 2
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BMeLLaTeNbCTBa UMK AUCKPUMUHALMK B KaKoii Bkl TO HM Bbino dopme’®. Mocyaapctsa
OXPaHSAT Ha UX COOTBETCTBYIOLLMX TEPPUTOPUSIX CYLLLECTBOBAHNE U CAMOBbLITHOCTb
HaLMOHamnbHbIX UM 3THUYECKUX, KYNbTYPHbIX, PEMUMMO3HbIX U A3bIKOBbIX MEHBLUNHCTB U

NOOLLPSIOT CO3AaHVE YCIOBWIA ANA PasBUTUSA 3TON camobbITHocTU .

B cootBeTCcTBUN C MexOyHapOoOHbIM Nakmom O epax0aHCKUX U rnoaumuyeckux npasax (1966 r.)
B Te€X CTpaHax, rae CyLeCTBYIOT 3THUYECKME, PENUTMO3HbIE U A3bIKOBblE MEHBLLUMHCTBA, N1LaMm,
npuHagnexalimm K TakMM MEeHbLUMHCTBaM, He MOXeT ObiTb OTKa3aHo B MpaBe COBMECTHO C
APYTYIMX YfieHaMmn TOW Xe rpynnbl NONb30BaTbCA CBOEW KynbTypOW, MCNOBEAOBaTb CBOO

PENMrnio 1 NCMONHATL ee 0bpsiabl, a TaKKe NONb30BaTbCA POAHLIM A3bIKoM™,

He3akoHHOe npucBoeHue

B obnacTtu nHtennekryanbHon co6CTBEHHOCTU OpUANYECKMIA cnoBapb bnaka onpegensieT
«HEe3aKOHHOE NPUCBOEHUE» KaK «OCHOBaHHbIN Ha obLLeM npaBe AenuKT 3a UCNOMb30BaHNe He
OXpaHsIEMON aBTOPCKUM NpaBoM MHAOPMaUUM NN naemn, KoTopble opraHnsauns cobupaeT u
pacnpocTpaHsaeT aAnsa n3BnevyeHns NpmbbInmn ¢ Lenbo HegodpPOCOBECTHOM KOHKYPEHLMN C 3TOM
opraHusaumen, unu 3a KoNnMpoBaHWe NPOU3BEAEHUS, aBTOP KOTOPOro eLle He nctpebosan unm
He Mony4Yunn UCKIIYNTENbHBIX NpaB Ha npounssegeHune. [...] dnemeHTaMmm He3aKOHHOrO
NPUCBOEHNA ABNATCA cnegyrowme: (1) ncrel, JOMKHO ObITb, BIOXW BPEMS, AEHBbMN UNn
ycunus ansa cbopa nHdopmaumm, (2) oTBETUMK, OIMKHO BbIThb, Nony4mn nHgopmaumio 6e3
Kaknx-nmbo aHanorndHbix BAoXeHun, n (3) ucrew, A0OMKHO ObiTb, MOHEC KOHKYPEHTHbIN yLLep6
BBUAY NOAOOHbLIX AENCTBUI OTBETUMKAY.

[lenvkT B CBA3M C HE3AKOHHbLIM NMPUCBOEHUEM SAABMAETCH YacTbio 3aKOHOAATENLCTBA O
He406GPOCOBECTHON KOHKYPEHLIMM B CUCTEME MPELEAEeHTHOro npaea. Takum obpasom,
He3aKOHHOE NPUCBOEHME BrieYeT 3a coboi NPOTMBONPABHOE UMM HEYECTHOE UCMOMb30BaHne
MM 3aMCTBOBAHUE YYXKO COGCTBEHHOCTH, 1 YacTO UCMOMNb3yeTcs AN 060CHOBaHMSA UCKa B
Tex cryyasix, koraa He 6binv HapyLleHbl NpaBa COGCTBEHHOCTY Kak TakoBble. HesakoHHoe
NPUCBOEHME MOXET MMETb OTHOLLIEHME K NPOTMBOMNPABHOMY 3aMCTBOBAHUIO UMK
MOLLIEHHNYECKOMY MPUCBOEHMWIO CPEACTB UM UMYLLIECTBA, KOTOPbIE BBEPEHBI OAHOMY NULLY, HO
Ha caMoM Aene npuHaanexaT Apyromy.

Tak, ctatbs 3 npoekTa 3akoHa «[Ipasosasi cmpykmypa oxpaHbl mpaduUyUOHHbIX 3HaHul 8 LLpu-
JlaHke» (2009 r.) onpegenseT «He3akoOHHOE NPUCBOEHUE» Kak «(i) npuobpeTeHne, NpucBoeHne
W MCNONb30BaHNE TPAAMLMOHHBLIX 3HAHWUI B HapyLLEeHNe NoNoXeHun aToro 3akoHa,

(i) n3BnNeyeHne BbIroAbl U3 NPUOBPETEHNS, MPUCBOEHUSA UMW UCMONb30BaHMS TPAOULMNOHHbIX
3HaHWN, Korga nuuy, KoTopoe npuobpeTtaeT, NpucBanBaeT UMM UCNONb3yeT TPaAULIMOHHbIE
3HaHWSA, W3BECTHO MMM HEM3BECTHO MO NPUYMHE HEBPEXHOCTU, YTO TPAAULMOHHBbIE 3HAHUS
6bInv NPYOBpPeTEHbI, NPUCBOEHbI U UCNOMb30BaHbI NOObIMU HeCcnpaBeaNBLIMU CPEACTBaMY,
n (iii) gpyrue BMAbI KOMMEPYECKON AeATENbHOCTI, MPOTUBOPEYaLL e YeCTHON NPaKTUKe,
KOTOpble NO3BONSIOT M3BNEKATb HECMPABEANMBYIO BLIFOAY U3 TPAAMLIMOHHBIX 3HaHMN» %,

108 MyHKT 1 cTaTby 2 [leknapauum o npasax nuu, NPUHAANEXaLmx K HauMoHaNbHbIM U 3THUHECKUM,

PENUIMO3HBIM U S3bIKOBbIM MEHbLLUMHCTBAM, NPUHATON pe3oniounen 471135 eHepanbHoi Accambrneun ot

18 pekabps 992"

MyHkT 1 cTatby 1 [eknapaumm o npaBax nuu, NPUHAANEXALMX K HALUMOHAIbHBLIM U 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBbIM MEHbLLLUMHCTBAM.

CTtatbs 27 MexayHapogHOro nakta o rpaXkgaHCKMX U NONIMTUYECKMX NpaBax, MPUHATOIO U OTKQbITOFO ans
noanucaHus, patndurkaumm n npucoeguHeHus pesontouner MeHepanbHo Accambnen 22008 (XX1) (5

16 pekabpsi 1966 r., BcTynuBLuero B cuny 23 mapta 1976 r.

Pabounin jokymeHT, Bepcus oT 1 siHeapsi 2009 r. «[paBasi CTpykTypa oxpaHbl TpaguLMOHHbIX 3HaHu B LLpu-
JlaHke».
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HenpaBomepHoe ncnonb3oBanme’™’

B o6nacti naTeHTOB topuanyeckuin crnosapb bnaka onpeaenseT «HenpasoMepHoe
UCMOMb30BaHNe» Kak «1Crornb3oBaHue naTeHTa Unm ¢ Lenbio NPOAneHus AencTBrs
UCKIMIOYMTENbHOro Npasa Ha HesanaTeHTOBaHHbIe TOBapbl, UMK C LIEbio HapyLLeHNs
aHTUTPECTOBCKOro 3akoHoAaTtenscTeay. Crnosapu onpeaensaioT HenpaBoMepHoe
MCMoNb30BaHNe Kak HempaBubHOe, HeBEPHOE UMK HeHaaexallee 1cnonb3osaHune, Nnbo
HenpaBunbHoe NpuMeHeHne. HenpaBoMepHOe MCMonNb3oBaHNe MOXET TakKe 03HavYaTb
HeHaanexatliee Unu YypesmepHoe npuMeHeHne, NGO AeNCTBUS, KOTOPbIE N3MEHSIOT MPUCYLLIYHO
Liefb UMW Ha3HaYeHne Yero-To.

N3meHeHune

M3ameHeHnem siBnsieTcst nepeMeHa B 4eM-nmbo (topugnyeckuin cnosapb briaka). 3TO0T TEpMUH
SIBMNSieTCS CUHOHMMOM Nepenenkn. B ctaTtbe 6bis bepHckol KoHeeHyuu 06 oxpaHe
JiumepamypHbIx U XyOoxXecmeeHHbIX npousdgedeHuli (1971 r.) npeaycMoTpeHo, MOMUMO
npo4ero, NpaBo aBTopa NPOTUBOAENCTBOBATL BCAKOMY U3BPALLEHNIO, NCKAXKEHWNIO UITN MHOMY
N3MEHEHMIO NPOMN3BEAEHNs, CMOCOOHOMY HaHecTu yuepb YecTn unu penytaumm aBTopa.

My3bikanbHoOe BbipaXeHue
My3bIKanbHbIMW BbIPAXXEHUSIMU ABMSIIOTCA BbIPaAXXEHWS NOCPEACTBOM 3BYKOB My3bIKVI111.
UckaxeHune

CornacHo onpegenennto OKCOpACKOro CrioBapsi aHrIMNCKOro A3blka TEPMUH «UCKaXKEHNE»
O3HavyaeT aKT 0TCeYEeHMS UMK U3bATUS YacTu Yero-nMbo, 0COBEHHO KHUMM UM UHOTO JOKYMEHTA;
N3MEHEHME UNN YHUUTOXEHME YacTu CoaepXXaHUs unu aHadeHusa. B cooTBeTCcTBUM CO cTaTben
6bis bepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyQ0XXecmeeHHbIX rnpouseedeHul
(1971 r.) oxpaHa OT UCKaXXeHUS SBNAETCA OAHUM U3 aTPUBYTOB NMNYHbBIX HEMMYLLLECTBEHHbIX
npas aBTopa.

B3anmHoe yBaxeHune

B npeambyne feknapauyuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOe yBaXeHue
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHWUIA, K KOTOPbIM CreayeT CTPEMUTLCA B AyXe
coTpyagHuyectBa. CornacHo onpeaeneHunto OkcopacKoro crioBaps aHrMMNCKOro s3blka, CrnoBo
«B3aUMHbIN» OTHOCUTCS K ABYM 1 Bonee noasam, NCMbITbIBAKOLWUM OPYT K APYrY OOVUHAKOBbIE
4YyBCTBA, MeXAy KOTOPbIMW CYyLLECTBYIOT ABYCTOPOHHME OTHOLLEHWS.

19 HekoTopble aeneraumu npeanaranyt 4o6aBUTL TEPMUH KHEMPABOMEPHOE MCNONb30BaHNEY B TEKCT

AokymeHTa «OxpaHa TpaguLUMOHHbBIX 3HaHWA: NepecMOTPeHHble Lenu 1 npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, generauus NHgoHesun n aeneraums Mekcukn. OpHako generaums ABCTpanuu oTMeTuna,
YTO «HernpaBOMEepHOe NCNOMb3oBaHNe» NpeacTaBnsieT cobol TePMUH, UCMONb3YEeMbI B KOHTEKCTE
KoHBeHuumn o 6uonoruyeckom pasHoobpasnm B pamkax NpoekTa TekcTa Ans NeperoBopoB MeXayHapoaHOro
pexuma AoCTyna M COBMECTHOIO MCNOMb30BaHNS BbIrOf, OT FeHEeTUYECKMX PECYPCOB U CBSI3aHHBIX C HAMM
TPaAUUMOHHBIX 3HaHWI. OH 6bIn UCMONb30BaH NPUMEHUTENBHO K AEUCTBUSIM, KOTOPbIe MPOTUBOpeYaT
COrnacoBaHHbIM Ha B3aVMHOW OCHOBE YCIIOBUSIM, B TO BPEMS Kak TEPMUH «HE3AKOHHOE NMPUCBOEHUEY» UMEET
OTHOLLEHME MMEHHO K NpuobpeTeHuto 6e3 npeaBapuTenbHOro obocHoBaHHOro cornacus. OHa npussana K
AanbHenwemMy obCyxaeHno Bonpoca 0 3Ha4YeHNn 3TMX TEPMUHOB B pamkax atoro Komuteta v B €BA3n C
WHTenneKTyanbHON COGCTBEHHOCTLIO, @ He AOCTYMNOM K TPaAULIMOHHBLIM 3HaHWSAM, CBA3aHHbLIM C
reHeTUYeCKMMU pecypcamu.

Pasgen 2 TunoBbIX NONOXEHWA AN HaLMOHanbHbIX 3akoHodaTenbcTB 06 oxpaHe donbknopa oT He3aKOHHOTO
UCMOMb30BaHWA 1 APYrMX HaHOCALWMX ywepb gencrenii, 1982 r.
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B3sanmocornacoBaHHble ycnoBusi

Kpome npusHaHus npaBa HauMOHanNbHbIX NPaBUTENBLCTB ONpeaensTb YCNoBUA A0CTyna K
reHeTU4eCcKNM pecypcam, NyHKT 4 ctatbn 15 KoHeeHuuu o 6uonoaudyeckom pasHoobpa3suu
(1992 r.) npegycmatpumBaeT, 4TO «A0CTYyM, B Criyyae ero npegoctaBneHunsi, obecnevmBaeTca Ha
B3aMMHO COrfacoBaHHbIX YCNOBUAX U PEryNMpyeTCcst NONOXEHNSIMUA HAaCTOSILLIEN CTaTbU».
WcnonHuTenbHbin cekpetapb KBP oTmeuaeT, 4To «KOHTpaKTbl ABNAOTCA Hanbonee obLen
hOpMOIt perncTpaLnm «B3arMHO COrnacoBaHHbIX ycrioBuin» 2, B ctatbax 41-44 BOHHCKMX
PYKOBOSALLMX NPMHLMNOB NO o6ecneyvyeHnto AO0CTyna K reHeTUYeCKMM pecypcam u
COBMECTHOro UCnosib30BaHUA Ha crnpaBeAsiIMBoOM U paBHOW OCHOBE BbIrod OT UX
NPUMEHEHUSN N3NOXEHbI HEKOTOPblE OCHOBHbIE TpeboBaHMSA B OTHOLIEHUN B3aUMHO
COrNacoBaHHbIX YCITOBUNA.

Cratbsa 18 Hazolickoao rnpomokona peaynuposaHus docmyra K 2eHemudyeckumM pecypcam u
CO8MECMHO20 UCIMOb308aHUS Ha cripasednueoli U pagHol OCHO8E 8bI200 OM UX NMPUMEHEHUs
Kk KoHseHuyuu o buosnozudyeckom pasHoobpasuu (2010 r.) cneumanbHO kacaeTcsa cobniogeHns
B3aMMOCOrfnacoBaHHbIX YCIIOBUI, npegycmaTpuBasi, 4To «1. Npu BbINOTHEHNN NONOXEHWUHN,
ykasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctaTbn 6 1 B cTatbe 7, kaxkaast CTopoHa noowpseT
NOCTaBLUNKOB 1 NONb30BaTeNen reHeTU4YECKUX PecypcoB U/Mnu TpaguLNOHHbIX 3HAHWN,
CBSA3aHHbIX C FeHETUYECKUMIN pecypcamMu, BKNoYas no Mepe HeobxoamMmMocTu BO
B3aMMOCOracoBaHHbIE YCNOBMSA NOSOXeHMS 06 yperynmpoBaH1Mmn CnopoB, BKOYatoLLmMeE:

(a) ropucamkumio, B KOTOPYHO OHWU NepegaayT nobor npouecc yperynmpoBaHnst CNopos;

(b) NnpMMeHNMBIN 3aKOH; W/MnK (C) BapuaHTbl anbTEPHATUBHOIO YPErynMpoBaHUS CMOpPOB, Takne
Kak nocpegHn4ecTBo nnmn apbutpax. 2. Kaxgas CtopoHa obecneunBaeT BO3MOXHOCTb
obpalleHns 3a NOMOLLBIO B pamMKax CBOMX MPaBOBbIX CUCTEM B COOTBETCTBUMN C NPUMEHUMbBIMMN
tOPUCONKUMOHHBIMU TpeboBaHNSIMU B Cry4asx BO3HUKHOBEHUS CMOPOB, MPOUCTEKAOLWMX 13
B3amMMocornacoBaHHbIx ycriouin. 3. Kaxxgas CTopoHa NpMHMMaEeT B COOTBETCTBYIOLLMX
cny4vasx apdpekTBHbIE Mepbl Ana: (a) obecneyeHus 4OCTYNa K NpaBoCyauio; U

(b) ncnonb3oBaHUA MeEXaHN3MOB AJ1s1 06ecneYeHns B3aMMHOIoO NPU3HaHNS U BbINOJTHEHUS
peLLEeHN, BbIHECEHHbIX MHOCTPAHHbLIM Cy0M, U apbuTpaxHbIxX pewweHnin. 4. KoHdepeHuums
CTtopoH, BbicTynatowlas B kadectse CoBelaHus CTopoH HacTosulero [NpoTokona, npoBoanT
0630p apPEKTUBHOCTN HACTOSILLIEN CTaTbM B COOTBETCTBUN CO cTaTbeln 31 HacTosLero
MpoTokonay.

Haronckui npoTtokon perynupoBaHuUA [OCTYNa K reHeTUYECKUM pecypcam u
COBMECTHOIO UCMOJIb30BaHUSA Ha cnpaBeAsIMBON U PpaBHOW OCHOBE BbIro4 OT UX
npumeHeHus K KoHBeHUMM o Guonornyeckom pasHoobpasum (2010 r.)

MpoTokon 6bin NpuHAT B okTabpe 2010 r. B xoae aecatoro coselaHnsa KoHgepeHumnn CTopoH
(COP 10), npoxogmeLuero B ropoge Haros, AnoHnsa. B cootBeTcTBUM cO cTaThen 1 Lenbto
MpoTokona siBnseTca «obecrnevyeHue cO8BMECMHO20 UCMN0Ib308aHUsI Ha cripagednugol u
pasHoU OCHO8e 8b1200 OM NPUMEHEHUST 2eHEeMUYECKUX Pecypcos, 8 MoMm Yucre rnymem
obecrneyeHus Hadnexauweao docmyna K 2eHemu4ecKuM pecypcam u Hadnexaujel nepedayu
coomeemcmeayruwux mexHosoaud, ydyumsleasi 8ce rpasa Ha 0aHHble pecypchl U Ha
mexHosioauu, u nymem Hadnexauiea2o chuHaHcuposaHus, codelicmeys makum obpa3om
COXpaHeHuUro buoio2u4ecKo20 pasHoobpasus u ycmol4yug8oMy UCMOb308aHUK €20
KOMroHeHmMos8». [eHepanbHbIn cekpeTapb OpraHnsaumm O6beagnHeHHbIx Hauun 6yget
Henoautapuem NpoTokona n OTKpoeT ero Ang nognucaHns B LieHTpanbHbIX yupexaeHnax
OpraHusauun O6beanHeHHbIx Hauuin B Hito-Mopke co 2 despans 2011 r. no 1 despans
2012r.

12 Cm. pokymeHT UNEP/CBD/COP/4/22, nyHKT 32.
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Heckonbko cTaTen KOHKPETHO KacarTCsl TPaAULMOHHBIX 3HAHWUI, CBA3AHHBLIX C FTEHETUYECKUMMN
pecypcamu, Takume Kak ctaTbst 3 ([JOCTyn K TpaanUNOHHBIM 3HAHUSAM, CBA3AaHHbIM C
reHeTU4EeCKUMK pecypcamu), ctatbsa 12 (TpaguMuMOHHbIE 3HAHUS, CBA3AHHbIE C FEHETUYECKUMN
pecypcamu) u ctatbsl 16 (BbinonHeHWe NOnoXeHnn HaunoHanbHOro 3akoHoAaTenbCcTBa Unm
perynsaTuBHbIX TpeboBaHWA, perynmpyowmnx 4OCTYN K reHEeTUYECKMM pecypcam U COBMECTHOE
NCNonb30BaHMe Bbirog, B OTHOLUEHUN TPaAULMOHHBIX 3HAHUW, CBA3AHHbIX C FEHETUYECKUMM
pecypcamm).

Hauus

B topnanyeckom cnoeape bnaka TepMUH «Haumsi» onpeaenseTcs Kak 6onbluasn rpynna nogen,
nvetoLmx obLiee NponcxoxaeHune, a3bik, TPaaULMM 1 0ObIYHO COCTaBIIAIOLLMX MONUTUYECKYHO
eauHuuy. TepMuH «rpaxgaHe» o603HavaeT PU3NYECKNX NN IOPUANYECKUX NUL, KOTOPbIE
NPOXMBAIOT NN UMEIOT peanbHoe U eNCTBYOLLEE NPOMbILLIIEHHOE UM KOMMEpPYecKoe
npeanpusiTMe Ha TOW MU UHOW TaMOXeHHON TeppuTopun®™. B 3HauYeHVe TepMuUHa «HaLUny
3anoXeHo nNpeacTaBreHne o coobllecTse nogen, cpopmmpoBaHHOM bnarogaps obliemy
NPOUCXOXOEHMIO, KYNbType 1 UCTOPUK, a YacTo 1 6narogaps obiiemy asbiky ™. TepmuH
«KYNbTYpHble OOLLMHbI» NPU3BaH BbICTYNaTb B KAYE€CTBE AOCTATOYHO LUMPOKOrO MOHATUS,
KOTOpPOE BKIHOYAET rpaxaaH BCEW CTPaHbl, «Hauuo», B Cry4vasnx, koraa TpaguuMoHHbIe
Bblpa)KeHWs1 KynbTypbl paccMaTpMBalOTCA Kak NpuHagnexaline Bcemy Hapoay onpeaeneHHomn
CTpaHbl. JTO coveTaeTcs C NPaKTUKOM B APYrnx obracTax NONUTUKM U CRYXXUT AOMOSTHEHNEM K

Hein'™®,

HoBusHa

HoBM3Ha ABNAETCSA OAHUM U3 KPUTEpHEB NaTEHTOCMOCOBHOCTY NpY NPOBEAEHNN MoBo
3KCMepTU3bl MO CyLLecTBY. V306peTeHme cuMTaeTcs HOBbLIM, ECIIM OHO HE ABMAETCS YacTbio
NPeALEeCcTBYIOLLEr0 YPOBHS TEXHNKN' ™,

B cooteeTcTBMM cO cTaThen 33 [Joeosopa o nameHmHoul koonepayuu (PCT) HoBM3Ha
onpeaendertca crneayrowmum obpasom: «[a]nsa uenen mexayHapoaHoOW nNpeaBapuUTenbHON
9KCMNepTU3bl 3asBNeHHOe N300peTeHne CHMTAETCA HOBbIM, ECIIN €70 HE NOPOYUT
NpeaLecTBYOLWNIA YPOBEHb TEXHUKU, Kak OH onpeaeneH B MHCTpykummny. lMpasuno 64.1(a)
WHctpykumm k PCT onpegenseT «npeflwecTBYOLWMIN YPOBEHb TEXHUKMY» KaK «BCE TO, YTO CTasno
AOCTYNHbIM Ny6nuke rae-nnbo B MMpe NocpeacTBOM MUCbMEHHOrO packpbITUA (BKNtovas
YepTeXu 1 Apyrve UNncTpauun), cCHMTaeTcsa NpeaLwecTBYOWUM YPOBHEM TEXHUKN NpU
YCNOBWU, YTO Takoe pacKpbITUE MMENO MeCTO 40 COOTBETCTBYIOLLEN AaTbI».

B ctatbe 54 Egponelickol nameHmHol koHeeHyuu (EMNK) cogepxutca cnegytowee
onpegeneHne HOBU3HbI: «[1]306peTeHne cunTaeTcst HOBbIM, ECIIM OHO HE OTHOCUTCS K YPOBHIO
TEXHUKN. YPOBEHb TEXHUKM BKMOYAET BCE, YTO CTanNo 0bLeA0CTyNHLIM NyTEM NMMCbMEHHOIO
UIN YCTHOMO OMMCAaHUS, UCMOMb30BaHUA UK NodbiM ApYrMMm cnocobom 4o AaThl NO4AYN 3asBKM
Ha eBPOMENCKUN NaTEHT».

113
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Hanmans Xepse, «Cornatenre TPUMNC. MpoekT u aHanua». Wag. 3-e, Sweet & Maxwell cpy 161

Outep KyrenbmanH, «OxpaHa nuu, NpyHagnexawmx K MeHbLUMHCTBaM, U KyfbTypHOro pasHoobpasusi
KOeHHbIX HapoAoB» oA pea. A. dhoH Boraarm v P. Bonbddpym, FOpuaneckuit exeroark OOH, Vol. 11, 2007
"Tp. 2

moccapuin TepMMHOB, OTHOCALLIMXCS K HEMaTepuanbHOMY KyNbTYpPHOMY Hacneauio, paspaboTaHHbIN
HaumoHanbHom komuccren Hugepnangos no sonpocam KOHECKO, 2002 r. («...Hauuen MoxeT aBnaTbes
KynbTypHas OOLUMHa»), UMTMPYyeTCsl B JOKyMeHTe «OxpaHa TpaauUMOHHbIX BbIPaXeHUA KynbTypbl/BblpaXXeHUIA
donbkropa: nepecmoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

CnpaBoyHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumns BONC Ne 489 (E), 2008 r., cTp.19.
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Pasgen 35 Ceoga 3akoHoB CLLUA102 [YcnoBus naTeHTOCNOoCOBHOCTM; HOBU3HA M MOTeps Nnpaea
Ha NaTeHT] COAEPXMUT crieqytoLLee onpeaesnieHne NoHATUS HOBU3HbIL: «[1]MLO MMeeT NpaBo Ha
nony4yeHne naTteHTa, ecnu — nsobpeTteHne He GbINO N3BECTHO MU MCMOMNBb30BaNochL ApyrMMmn B
9TOM CTpaHe, UnNn 3anaTeHTOBAHO UM ONUCAHO B NeYaTHOW Nybnukaumm B 3TON Unn apyromn
CcTpaHe, OO TOro, Kak nsobpeteHue ...».
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OckopouTenbHbIN

«OckopbuTenbHbINY 03HaYaeT «BbI3blBAIOLLMIN HEYOBOMNLCTBYE, THEB UK 0buay;
npoTMBOpeYaLL i rocnoACTBYOLEMY NPeaCTaBIeHNI0 O NPUITMYMAX U Mopanuy (IopuaNYECKUn
cnosapb bnaka).

MaTteHT

MaTeHT onpenensaeTcs kak « AOKYMEHT, ONUCLIBAOLLNA N306peTeHne, KOTOpoe MOXET ObITb
N3roTOBMNEHO, MCMOMb30BaHO M NPOLAHO C paspeLleHns BnagenbLua nateHta. M3obpeTteHune
npegcrasnsieT cobon peleHne KOHKPETHOM TEXHUYECKOM 3adaun. [MaTeHTHbIN JOKYMEHT
00bI4YHO COAEPXMUT, MO MeHbLLEN Mepe, OAHY hopMyny n3obpeTeHns, NOMHbIN TEKCT ONUCaHUA
n3obpeTeHuns n ubnmorpadmryeckyo nHopmaunio, Takyro Kak nms 3asasmtensa. OxpaHa,
npegocTaBnsemMas naTeHToM, orpaHu4eHa BO BpeMeHn (kak npasuno, 15-20 net nocne gatbl
nogayun 3asiBkv unu Bbigayn nateHTta). OHa Takke orpaHnyeHa TeppuTopuanbHO
COOTBETCTBYIOLLEN CTPaHOW Unu cTpaHamu. MaTeHT — 3To cornalleHne mexay nsobperarenem
M cTpaHon. Takoe cornalleHne No3BoNAeT BnagenbLy He AOMNYCTUTb APYrMX Nyl K

W3rOTOBMEHMIO, MCNOMb30BAHMIO UMW NPOAaXe 3asBMNEeHHOro nsobpeteHua» .

MyHKT 1 cTaTbn 27 CoanaweHusi o mopao8biM acriekmam rpae UHMmMesiekmyasnbHou
cob6cmeeHHocmu (CornaweHune TPUIC) BecemnpHom Toproson opraHusaumm (BTO) rnacur, y4To
«[...] naTeHTbI BbIgaOTCA Ha Ntobble N306peTeHns, He3aBUCUMO OT TOro, SABMAKOTCS NN OHU
NPOAYKTOM Mnn cnocobom BO BCex 06n1acTax TEXHUKM, NPU YCNOBUK, YTO OHW obnagatoT
HOBM3HOW, coaepXaTt n3obpetaTenbCknii YypoBEHb M ABASIKOTCS NPOMBbILLNIEHHO NPUMEHUMbIMMN.
[...] naTeHTbI BbIQAKOTCA M NATEHTHbIE NpaBa MOryT OCYLLECTBNATLCA BHE 3aBUCUMOCTH OT
mMecTa nsobpeTteHus, 0bnacTn TEXHUKN, a TakkKe OT TOro, BBO3ATCS NV NPOAYKTbI UIK
NpoM3BOAATCHA HA MECTE».

CoxpaHeHune

CoxpaHeHune nmeeT ABa OCHOBHbIX 3fleMeHTa: BO-NEPBbIX, COXPAHEHME XKUBOTO KyJIbTYPHOIO U
coumanbHOro KOHTEKCTa TPAANLMOHHBIX 3HAHWI U BbIPaXXeHU KynbTypbl ANS NOAAEPXKaHMS
TPaaULMOHHOW CUCTEMbI, B pamMKax KOTOPOW NPONCXOANT pasBuUTHE, Nepedaya U3 NoKoneHus B
MOKOSIEHNE TPaAMLMOHHBIX 3HAHUIN N BblPaXXEHWI KyTbTypbl U yNpaBneHue 4OCTYNOM K HUM; a
BO-BTOPbIX, COXpaHEHNe TPaaULMOHHBIX 3HAHUW U BbIPAXXEHUA KyNbTypbl B 3a(PUKCUPOBAHHOM
dopme, Hanpumep, B Cny4vasix Ux 4OKyMeHTupoBaHusi. CoxpaHeHne MoXeT ObITb HanpaBneHo
Ha OKa3aHMe NOMOLLM B BbPKMBAHUM TPAOULMOHHBLIX 3HAHWUIA U BblPaXXEHUIN KynbTypbl A5
OyayLMX NOKONEHUI NCKOHHOM OBLWLMHBI 1 obecneveHne nx NpeemMcTBEHHOCTM B paMKax
TPaAMLMOHHOW MW YCTaHOBIIEHHOW 0Bbl4asiMu cucTemMbl, MO0 Ha NpeaocTaBneHne JocTyna K
HUM LLUMPOKOW OBLLEeCTBEHHOCTM (B TOM YUCNE YYEHbIX U UCCreaoBaTenen) B 3HaK NPU3HaHNA NX
3HaYeHNs KaK KONMEeKTUBHOTO KynbTYPHOro Hacneaus YenoseyecTtea' 2.

3aKoHbI 1 NporpaMmbl He N3 0bnacTy MHTENNEKTyanbHOM COOCTBEHHOCTHU, HanpaBreHHbIE Ha
OXpaHy U NOOLLPEHNE XKNUBOrO HACNEeans, MOryT okaszaTb O60nMbLUY NONb3y B KaYecTBe
AOMOMHEHUSA 3aKOHOB B OTHOLLEHMN OXPaHbl MHTENNEKTyanbHon cobcTBeHHOCTU. [pyrue
MeXayHapoaHble NpaBOBble CUCTEMBI, Takne kak KoHeeHyusi 0 buosioau4eckom pasHoobpasuu
(21992 r.) n OpraHusauma O6begnHeHHbIX Haumi no Bonpocam obpa3oBaHus, Hayku 1

27 T'moccapuit BOWC Ha noptane PATENTSCOPE.
0O630op gesTensHOCTU 1 pesynbTaToB paboTbl MexnpaButensctBeHHoro komuTeta (WIPO/GRTKF/IC/5/12),
NyHKT 37.
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KynbTypbl (FOHECKO), kacatoTcsa acnekToB 0XpaHbl, COXpaHEHMS M 3aLUTbl TPAAULMOHHbBIX
3HaHWI U TPAANLIMOHHBIX BbIPAXEHUI KyNbTypbl B UX KOHKPETHOM MOSNIMTUYECKOM KOHTeKcTe .

MpeaBapuTenbHoe 060CHOBaHHOE cornacue

B Heckonbknx mexayHapoaHbIX JOKYMEHTaXx, KacatoLmnxcs, B YaCTHOCTU OKpyXXatowwen cpeapl,
Hanpumep, B NyHKTE 4 cTaTbh 6 ba3esibCKolU KOHBEHUUU O KOHMPOJIe 3a mpaHcepaHu4YHoU
riepeeo3skoli oracHbix omxodoe u ux ydaneHuem (1989 r.) n B KoHgseHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.), ynoMMHaeTCcsa unm nogpasymeBaeTcs npaso Unun NpuHUmMN
«npeaBaputenbHoro obocHoBaHHoro cornacusa» (MOC) nnm nHorga «cBo6oaHOro,
npeaBaputenbHoro obocHoBaHHoro cornacusa» (CrMOC).

B oTHOWeEHMM gocTyna K reHeTM4YeckMM pecypcam, B nyHkTe 5 ctatbn 15 KoHeeHyuu o
buonozauyeckom pasHoobpasuu (1992 r.) npegycMaTpmBaeTCsl, YTO OH «PerynmpyeTcs Ha
OCHOBE npefBapuTenbHOro o6ocHoBaHHoro cornacus orosapueatowenn CTOpOHbI,
npegocTaBnsoLen Takne pecypcbl, ecnv ata CTOpoHa He peLunT nHayey.

B nyHkTe 1 cTtatbn 16 Hazolickoz2o npomokosia peaynupogaHusi docmyra K 2eHemu4ecKkum
pecypcam U cO8MECMHO20 UCM0Ib308aHUs Ha cripagednueoli U pasHoU OCHO8e 8bi200 om Ux
npumeHeHus1 Kk KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) npegycmaTpmBaeTcs, YTo
«Kaxpgasa CTopoHa npuHMMaeT COOTBETCTBEHHO Criyyalo Hagnexaiime n copasmepHble
3aKoHoAaTerbHble, aMUHUCTPATUBHbIE UMK NONUTUYECKNE Mepbl Ang obecnedyeHns Toro,
4YTO6bl 4OCTYN K TPAANLMOHHBLIM 3HAHUAM, CBA3AHHBLIM C rEHETUYECKMMIN pecypcamMm, KOTopble
MCNONb3YKTCS B Npeaenax ee tpuUcamKUnmn, OCyLLECTBASNCA B COOTBETCTBUN C
npeaBapuTenbHbIM 060CHOBaAHHLIM Cornacnuem unmn ¢ ogobpeHnst n Npy y4acTumn KOPEHHbIX U
MECTHbIX 0bLLme, 1 YTOObI BbINM yCTaHOBIEHbI B3aNMOCOrIaCoOBaHHbIE YCMOBUS, Kak
onpeeneHo B HaUMOHaNbHOM 3aKOHOA4ATENbCTBE, PEryNUPYLLEM OOCTYN K reHETUYECKUM
pecypcamM 1 COBMECTHOE UCNONb30BaHWNE BbIrOA, MW B PErYNATUBHbBIX TPeOOBaHNSX Apyrom
CTOpOHBI, rae HaXOA4ATCA TakMe KOPEHHbIE U MECTHbIE OBLLMHbIY.

lMepBOHaYanbHO 3TO NOHATME BbINO 3aMMCTBOBAHO U3 MEANLIMHCKON 3TUKN,
npegycMaTpuBaBLLel NpPaBo NauneHTa NpUHMMaTh peLleHne, NPoOBOANTb NN HE NPOBOANTb
MeOULMHCKOE fieYeHmne nocre nonyyvyeHns NosIHon nHopMauumn 0 puckax u NpenmyLLecTBax
Takoro KOHKPETHOro fneveHusi. Hanpumep, B ctatbe 5 Beceobuwel dexknapauyuu 1997 e. o
2eHOMe 4Yeriogeka U rpasax Jyesiogeka npeaycMaTpmuBaeTCs, YTO BO BCEX CriyyYasx
nccneaoBaHNs, NeYeHNst N QUarHOCTUKK, OKa3blBaloLWMX BNNAHWE HA FrEHOM YenoBeka,
cnegyeT oueHMBaTb NOTEHLMAaNbHbIE PUCKU N MPEeUMYyLLEeCTBa U «MOSyYnTb NpeaBapuTenbHoE,
cBobogHoe n 060CHOBaHHOE cornacme CoOTBETCTBYOWEro nuuay. B ctatbe 6 Bceobwel
Oeknapauyuu o buoamuke u npasax 4yenoeeka (2005 r.) OpraHunsaunm ObbegmHeHHbIX Haumi
no Bonpocam obpasoBaHus, Haykn n kynbTypbl (KOHECKO) TpebyeTca nonyyeHme
«npeaBapuTenbHoro, cB0604HOrO0 N 060CHOBAHHOIO COrfacus 0T COOTBETCTBYHOLLIErO Nmuay,
Korga peyvb naeT O «MPeBEeHTUBHOM, ANArHOCTUYECKOM U TepaneBTUYECKOM MEANLIMHCKOM
BMeLLATENbCTBE» UNN «HAaY4YHOM UCCNEAOBaHUNY.

OTOT TEPMUH BbITEKAET U3 peanusaumm obLLero NpMHUMNA y4acTusl KOPEHHbIX HApOAoB B
NPUHATWN PeLLEeHNA 1 OPMYNMPOBKE, Peann3aLmmn 1 OLeHKe 3aTparmearoLmx ux nporpamm .

MpunaratenbHoe «cBo60AHOE» UCNONb3YEeTCs C Lenblo obecnedeHns Toro, YTobbl B xoae
NeperoBopoOB HE OCYLLECTBMANOCH HUKAKOro MNPUHYXOEHUS UNN MaHUMYNMPOBaHKS, a CIoBO
«npeaBapuUTenbHOe» HanpaBleHo Ha NpU3HaHWe BaXXHOW ponn daktopa BPEMEHH,

119 WIPO/GRTKF/IC/13/5(b)

OxpaHa TPpaaUUNOHHbBIX 3HAHWN: NPOEKT aHannsa npoGenos: I'IGDECMOTpeHHbIVI BapuaHT (
Rev.), npunoxexue |, ch 6

120 MyHkT 2 ctatbn 32 Oeknapauun OOH o npaBax KOpeHHbIX HApPOAOB; CM. Takke PykoBogsLume NpuHUMMbI

Mpynnbl OOH no Bonpocam pas3BuUTUS B OTHOLLIEHUN KOPEHHbIX HapO40B.
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Heo6XoAMMOro KOPEHHbIM HapoAaM Ans MOSIHOro aHanusa NPeasIoKeHU, 1 yBaXKeHne Toro
(hakTa, YTO Ha JOCTUXKEHME KOHCEHCyca TpebyeTcs Bpems. OHO Takke npeaBocxuLLiaeT
BO3MOXXHOCTb TOrO, YTO B peasibHOCTM peLLeHUsi, 0COBEHHO Te, KOTOpble KacatTcs
MacLlTabHbIX MHBECTULMI B 06NacTb pasBuTUS, NPUHUMAOTCS KOPEHHBIMU HAapOAaMu 3apaHee.
MoHATNe «0BOCHOBaHHOIO» COrnacusi oTpaxkaeT pacTyLlee Npu3HaHue Toro, YTo oueHKa
BO3ENCTBUS HA OKPY>KatoLLyO cpeay v 0bLLECTBO SABNSIeTCA HEOGX0AMMbIM YCIIOBUEM ONS
ntoboro npowecca NePeroBopoB 1 NO3BOSNSAET BCEM CTOPOHAM MPUHUMATL B3BELLEHHbIE
peLueHus.

«Cornacue» npeacrasnsieT cobon npowecc, NocpPeacTBOM KOTOPOro BblAaeTcsi paspeLleHne Ha
OCHOBe B3aumHoro goepusi. OGocHOBaHHOE cornacue npeanonaraeT npefocTaBreHme
YeTKUX NMOSICHEHWI, a TaKkKe OaHHbIX O KOHTPaKTe, BO3MOXHbIX Bbirogax, MocneacTBusaX U nyTsax
[anbHenwero Ncnosb3oBaHus. TOT NPOLIECC AOMKEH ObITb NPO3payHbIM, a OPMYNMPOBKU —
MOMHOCTBIO MOHATHLIMM AMNS KOPEHHbIX Hapoaos .

MpeawecTBYOWUIA YPOBEHb TEXHUKM

MpeaLwecTBYOLWNA YPOBEHb TEXHWKM B OBLLEM CMbICTE NpeacTaBnseT cobom Bce 3HaHMS,
KOTOpble CyLLECTBOBANM 10 NOAAYM COOTBETCTBYIOLLIE 3asiBKV UMK AaTbl NpUopUTETa,
He3aBMUCVMO OT TOrO, CyLLIECTBOBASIN JIM OHU B MUCbMEHHOM hopMe MK B (hopme YCTHOTO
packpbITUS. B HEKOTOPbIX NPaBOBbIX AOKYMEHTAX CyLLECTBYIOT Pa3nnuns Mexay nevyaTHbIMM
NyGRMKaLMAMU, YCTHBIM PacKPbITUEM U NPEAbIAYLLMM UCMONb30BaHNEM U MECTOM
NpoUCXOXAeHUs NyBnmKaLmum unm packpbitus 2.

Onsa uenen PCT onpegeneHne npeallecTBYOLWEro YPoBHS TEXHUKM B npasune 33.1
UHcTpykumm kK PCT nmeeT cnefytowyto hopmMynmnmpoBKy: «BCe TO, YTO CTarno AOCTYNHO nybnuvke
rae-nmbo B Mupe NOCpeacTBOM MUCbMEHHOrO PackpbiTUS (BKMOYasa YepTexu n apyrme
WNNICTPaLUN) U YTO MOXET ObITb NONE3HBIM NPU ONpeaeneHnn, ABnseTCa N 3asBneHHoe
n3obpeTeHne HOBbIM N COOTBETCTBYET /N OHO M306peTaTenbCKOMy YPOBHIO (T.e. BNSeTCH nu
n3obpeTeHne o4EBMAHBIM UMW HET) NPU YCAOBWMU, YTO packpbITUE CTano AOCTYNHbLIM A0 AaTbl
MEXOyHapo4HOM nogaymny.

B cnyyae c EBponon, B nyHKkTe 2 ctatbh 54 Egponetickol nameHmHou KoHeeHyuu (ENMK)
AaeTcs onpegeneHve 3KBUBareHTHOro TEpMMHA «yPOBEHb TEXHMKUY KaK BKITHOYAOLLEro «BCe,
YTO CcTano obwenocTynHbIM NyTEM MMCbMEHHOMO UM YCTHOrO ONUCaHWNS, UCMOSb30BaHNA Unn
nbbIM ApyrumM cnocobom Ao AaTbl Nogadyn 3asiBKM Ha eBPONENCKUIA NaTeHT». B oTHOLWEeHUN
atoro nonoxeHus EMNK, B Pykogodswux npuHyunax ro rnpoeedeHuUro 3Kcrnepmussl 8
Eeponetickom nameHm+yom eedomcmee (ElNB) npegycmatpmBaeTcs, YTO «cnegyeT NpuHATL BO
BHMMaHMe LWMPOTY 3TOro onpeaenexHus. He cyllecTByeT Kakmx-nmbo orpaHnyeHunii B
OTHOLLUEHUU reorpamnyeckoro MecTonosiIoKeHUs, Unn g3blka Unm opMebl, B KOTOPOW
COOTBETCTBYIOLLAA MHOPMaLmMsa cTana AOCTynHOM nybnuke; Takke He npegycMaTpuBaeTcs
CPOK AENCTBUA OOKYMEHTa Ui OPYrMx NCTOYHNKOB MHdopMaumn. OgHaKo CyLLeCcTBYHOT
HEKOTOPbIE KOHKPETHbIE NCKMoYeHus (cMm. 1V, 8)»'%,

121 CtueH AnneH n AnekcaHgpa KcaHtaku, «PasmbiwneHuns o KonseHumm OOH o npaBax KOPEHHbIX HApPOA0BY,

Okcdpopa v MopTtneHa, OperoH, cTp. 49 CM. TaKKE [ 5 T OAHHBIN c¢opyM No BOMpocaM KOPEHHbIX HAPOA0B Npu
OkoHomMuyeckom u CoupmansHom CoBeTte OOH», yeTBepTas ceccusi, n «OTYET O MEXAYHAPOOHOM CeMUHape
no MeToAMKaM B OTHOLLIEHMN CBOGOAHOro NpeaBapuTenbHOro 060CHOBAHHOTO COrMacust U KOPEHHbIX
HapozoB», E/C.19/2005/3’ chl 8

CnpaBoyHunk BONC no uHtennektyansHon cobctBeHHOCTH, nybnukaumnsa BONC Ne 489 (E), 2008 r., cTp. 19.
Cwm. Pykoeoldsiuwue npuHyunsi Ons nposedeHusi akcriepmu3sbl 8 EgponelickoM nameHmHoM eedomMcmee,

yacTb C, rmasa IV, nyHkT 5.1.
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B paspgene 35 Kogekca 3akoHoB CLUA 102 npeaLuecTBYOLWNA YPOBEHb TEXHUKN KOCBEHHO
onpegensieTcsi NocpeacTBOM KOHLEMNLMM HOBU3HbI, Kak BCE, YTO «M3BECTHO WS UCMONb3yeTCs
APYrMMU B 3TON CTpaHe, Uiuv 3anaTeHTOBAHO M ONMCaHO B NeYaTHOW Nybnvkaumm B 3701 Unm
ApYron cTpaHe Ao TOro, Kak nsobpeTteHue...».

B pasapene 29 AnoHCKOro nateHTHOro 3akoHa «NpeALLecTBYOWNA YPOBEHb TEXHUKN»
onpeaendetcs Kak «(i) nsobpeTeHusl, KOTopble ObIM NYBNYHO N3BECTHBI B ANOHUN 1Nu B
ApYyron cTpaHe Ao nodayv 3asiBkm Ha nateHT: (i) n3obpeTteHusi, koTopble Ny6rIMYHO
MCNoNb30BanNuchb B ANOHUN NN APYron cTpaHe, 40 Nogayun 3asBK1 Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble BbiNN oNMcaHbl B pacnpocTpaHeHHON nybnukaumm, unm
n300peTeHns, KoTopble cTanu NyGrMYHO 4OCTYMHbI C MOMOLLBIO CPEeACTB 3NEKTPOHHOM
KOMMYHWUKaLMM B ANOHUM Unn B 4pYron cTpaHe, A0 NOA4aYM 3asiBKM Ha NaTeHT».

OxpaHa
«OxpaHa» B paboTte KomnteTta npnobpena TeHOEHUMNIO K TPAKTOBKE OXpaHbl TPaAULMOHHbIX
3HaHWU 1 TPAOULMNOHHBIX BbIPXXEHUIN KyNbTYpbl OT HEKOTOPbLIX YOPM HECAHKLIMOHMPOBAHHOMO

MCMONbL30BaHNS TPETLUMU cTOpoHaMn'??, PaspaboTaHbl U NPUMEHSIOTCS ABe (POPMbI OXPaHbI.

[MosumugHas oxpaHa

WMccnepytoteda gBa acnekra No3UTUBHOW OXpaHbl TPAAUUMOHHBLIX 3HAHUA N TPaAULNOHHbBIX
BblpaXXeHUN KyNbTypbl NOCPEACTBOM NPaB MHTENMNEKTYanbHOM COBCTBEHHOCTU, MPUYEM OAVH U3
HUX KacaeTcHa NpensaTCTBOBAHUSA HECAHKLNMOHUPOBAHHOMY MCMOMNb30BaHUIO, @ BTOPOW KacaeTcs
aKTUBHOIO MCMNOMb30BaHWUS TPaAULMOHHBIX 3HAHUA N TPAOULMOHHLIX BbIPaXXEHUIN KyIbTypbl
NCKOHHOW 00LWwmMHOM camon. Kpome Toro, npumeHeHme K No3NTUBHOW OXpaHe TPaaULMOHHbIX
3HaHWIA 1 TPAOULMNOHHBIX BbIP@XXEHUIN KyNbTYpbl NOAXOO0B, HE OCHOBAHHbIX Ha
WHTENNEeKTyanbHon CO6CTBEHHOCTM, MOXET ObITb 4OMOMHUTENBHOM MEPOW MO NCMOSTb30BaHUIO
npaB UHTENMEeKTyanbHOM CO6CTBEHHOCTU N OCYLLECTBASATLCA COBMECTHO C OXPaHOM
WHTENNeKTyansHon cobcTBeHHOCTU'®. Hanpumep, No3uTMBHAsA oxpaHa TPaaULMOHHbIX 3HaHWUN
N TPagMLMOHHBIX BbIPaXXEHUN KyNbTYpbl MOXET NPEensTCTBOBaTb MOCTOPOHHUM fMLIaM B
NONYyYEHUN 3aKOHHOIro A0CTynNa K TPaguUMOHHBIM 3HAHUSIM U TPAAULMOHHBIM BbIpaXXeHUAM
KynbTypbl NN NCNONBb30BAHWUM X AN MOSTyYEeHUss KOMMEPYECKOM BbIroAbl B OTCYTCTBUE
CcrnpaBeasIMBOro COBMECTHOIO MOSIb30BaHUS COOTBETCTBYIOLLMMU NPenMyLLecTBamMmmn, OAHaKo
OHa TaKke MOXeT ObITb MCMONb30BaHa HOCUTENSIMU TPAAULMOHHBIX 3HAHUIN U TPAAULMOHHbBIX
BbIpaXXeHUN KyNbTypbl 4515 CO34aHNSA COBCTBEHHbIX NPeANPUATUN HA OCHOBE WX TPaAULMOHHBIX
3HaHWI N TPAANLIMOHHBIX BbIPaXeHUI KynbTypbi'2.

SawumHas oxpaHa

TepMuH «3alMTHas oxpaHa» OTHOCUTCS Kk noabopke cTpaTeruin Ans obecneveHns Takoro
NONOXEHNS!, YTOObI TPETbU CTOPOHbI HE NOMyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NPaB
MHTEeNneKTyanbHo CO6CTBEHHOCTN B OTHOLLEHUM TPaAULMOHHbBIX BbIPaXXeHUI KynbTypbl,
06BLEKTOB TPAAVLIMOHHBIX 3HAHWIA 1 B3aMMOCBSA3aHHLIX FeHeTMYECKMX pecypcos™’. 3awwmTHas
oXpaHa TPaAMLMOHHBIX 3HAHWIN BKMOYaEeT Mepbl MO NPEABOCXULLEHUNIO UM NPU3HAHNIO
HeAeNCTBUTENbHBIMU TEX NATEHTOB, B KOTOPbIX HE3AKOHHLIM 0O6Pa30M YKe CyLLEeCTBYoLLME
TPaAVUMOHHBIE 3HaHUS 3asIBMSAOTCS B KAYECTBE M300PETEHWI.

124 O0630p oeATenbLHOCTM U pe3ynbTaTtoB pabdoTel MexnpasutenbcTBeHHoro komuteTa (WIPO/GRTKF/IC/5/12),

nyHKT 20.

Tam xe, nyHKTbl 21 1 22.
Tam xe, nyHKT 21.

Tam xe, NyHKT 28.
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Mpoueaypsbl

Mpoueaypbl NpeacTaBnalT coboi NpaBOBbIX COrnalleHnsl, KogeKChl NoBeAEeHUs, pyKkoBoasiLme
NPUHLMMBI UKW YKa3aHWUsi Ha TO, Kak Ntoaun A0MKHbI BECTM cebsi B onpeaeneHHbIX
obcToaTenbctBax. OHM MOryT UCMONb30BaTLCS ANS pa3paboTkM OGLLUMHHBIX HOPM B
OTHOLLUEHUWN PacnpoCTpaHEHUs 3HaHWUIA U UCMONb30BaHUSA MX CTOPOHHUMW NULLIAMK, a Takke ans
COAENCTBMSA NU3MEHEHMIO MHEHUS 1 BbipaboTke HOBbIX HOpM. Kak npaeuno, npoueaypbl HOCAT
TMOKUIA XapaKTep 1 CO BpeMEHEM MOTyT MeHSATbCA. OHM MOFyT MCNOSb30BaTbLCS Kak CpeacTBO
ANs QOCTUXKEHUS ONpeaeneHHbIX Lenem, KoTopbiX He yaanocb AOCTUYb obpalleHem K Apyrum
obnactam npaea. [lMpouenypsbl, NpeacTasnstowme cobon opuumanbHble U HeoduumanbHble
PYKOBOASILLME NPUHLMMbI B OTHOLLEHWUM NOBEAEHUS, MOTYT COAENCTBOBATL BbICTPaNBaHMIO

OTHOLLIEHUI 1 co3haBaTb BO3MOXHOCTU ANt BO3HUKHOBEHMSI HOBbIX OTHOLIJeHVIIZlZB.

MocTaBWwmKu n nony4yartenu

lMocTaBLWMKM 1 NOMNyYaTenu reHeTUMECKNX PECYPCOB MOTYT BKITHOYATb NPaBUTENbCTBEHHbIN
CeKTop (Hanpumep, NPaBUTENbCTBEHHbIE MUHUCTEPCTBA, MPaBUTENBbCTBEHHbIE YYpeXaeHNs
(HaumoHanbHbIe, perMoHanbHbIe UM MECTHbIE), BKITKOYas yYpexaeHusi, oTBevatoLume 3a
aOMUHUCTPATUBHOE yNpaBreHne HauMoHanbHbIMU Napkammn 1 NpaBUTENbCTBEHHBIMW 3EMIISIMU);
TOProOBII0 UM OTPaCHM NPOMbILLIIEHHOCTM (Hanpumep, apmaleBTuyeckasi, NPOAOBONLCTBME U
CenbCcKoe X035IMCTBO, OBOLLLEBOACTBO WM NPEANPUATUS KOCMETUYECKOW OTPACIM); Hay4HO-
nccnegoBaTenbekme ydpexaeHus (Hanpumep, yHmBepcuTeTbl, 6aHku reHoB, 6oTaHn4eckme
cagbl, MUKPOOHbIE KONMNEKLMMN); XPaHUTENN rEHETUYECKNX PECYPCOB 1 HOCUTENM
TPaAMLMOHHBIX 3HaHUI (HanpuMep, accounaunm XMnepoB, KOPEeHHbIe Hapoabl UM MECTHbIE
coobLlecTBa, HApPOaHbIe opraHn3aunn, TpaguLMoHHbIE hepmepckme coobluecTea); 1 apyrue
(Hanpumep, BNagerbLbl YacTHLIX 3eMerlb, PYMMbl N0 COXPaHEHMIO NPUpoab! 1 T.4.) .

OOLlecTBEeHHOe AoCTOAHMe

B GonblUMHCTBE CryyaeB TBOPEHME CUMTAETCA O6LLECTBEHHBIM JOCTOSIHUEM, ECM
OTCYTCTBYIOT NPaBOBLIE OFPaHNYEHNS OIS €ro UCMOMNb30BaHNS LLIMPOKOW Ny6rnkon™.

FOpugunuecknii cnoeapb bniska gaet crnepytollee onpegeneHme ooWwecTBEHHOIO AOCTOAHUS:
«[COBOKYMHOCTb M300pETEHNI NN TBOPYECKUX NPOU3BEAEHNI, KOTOPbIE HE OXPaHAKTCA
npaBamMn UHTENNEKTYanbHOW COBCTBEHHOCTU N NO3TOMY AOCTYNHbI ANsa 6ecnnaTHoro
ncnonb3oBaHusa No6bIM YenoekoM. locne yTpaTbl UM UCTEYEHNST CpOKa AEeNCTBUSA
aBTOPCKOro rnpasa npasa Ha TOBApHbIN 3HaK, NATEHT U KOMMEPYECKYIO TaHy oxpaHsiemas
UMW MHTEeNNeKTyanbHast COOCTBEHHOCTb CTAHOBUTCH YaCTbo OOLLECTBEHHOIO AOCTOSHMSA U
MOXeT 6bITh NPUCBOEHa MBbLIM NNULIOM 6e3 OTBETCTBEHHOCTU 3a HapyLueHne]» ',

O6bLecTBEHHOE AOCTOSIHME B 061aCT aBTOPCKOro npaea M CMEXHbIX NpaB onpeaensdeTcs Kak
«obnacTb NPUMEHeHWs Takmx paboT N 06 bEKTOB CMEXHbIX NpaBs, KOTOPble MOryT
MCNONb30BaTbLCA U AKCNNyaTUpoBaTbCa NobbiM Yenosekom 6e3 paspelleHns n 6e3
o6sa3aTenbCcTBa ynnayvMBaTb BO3HarpaxaeHne cooTBETCTBYIOLLMM BriagenbuamMm aBTOPCKOro
npaBa 1 CMEXHbIX NpaB — Kak NpaBuno, BCNeACTBME UCTEYEHNSI X CPOKa OXpaHbl, UNn

128 [xeiiH AHOepCoH, «cKOHHbIE/TpaaULIMOHHBIE 3HAHUS U MHTENNEeKTyanbHas COGCTBEHHOCTbY, LIeHTp

N3yyeHnsi 0BLLIECTBEHHOTO A0CTOSHUS, YHUBEpCUTET [btoka, 2011 T., JOCTYMHO Ha:
http://www.law.duke.edu/cspd/itkpaper.

129 Cm. pokymeHT WIPO/GRTKF/17/INF/12.

130 Cm. pokymeHT SCP/13/5.

181 tOpuanyeckuin cnoeapk Briska (Black's Law Dictionary) 1027 (u3a. 8-e, 2005 ).
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BCMeACTBME OTCYTCTBUS MEXAYHapOAHOro [orosopa, 06ecrneymnBaroLLero X oXpaHy B AaHHOM
cTpaHe»'®

Kak npaBnno, npuMeHnTENbHO K NaTEHTHOMY 3aKOHO4ATEeNbCTBY 06LECTBEHHOE AOCTOSHME
BKMIOYAET 3HAHUS, MOEN U MHHOBALMMW, B OTHOLLIEHUM KOTOPLIX NMNLIO UMW OpraHn3auus He
MMELIOT npaB COOCTBEHHOCTU. 3HaHUs, MAEN U MHHOBALIMM CYMTAOTCH OOLLIECTBEHHbBIM
AOCTOSIHUEM, €CNK He CyLLecTByeT NPaBOBbIX OrPaHUYEHU AN UX UCNOMb30BaHMS (C y4eTOM
pPa3nMynin B KOHKPETHbIX 3aKOHOA4ATENbCTBAX N CYLLECTBOBAHWS, B CBSI3M C 3TUM, Pa3fnyHbIX
o0l EeCTBEHHbIX AOCTOSIHUI), MOCNE UCTEYEHUS CpoKa AENCTBUS NaTeHTOB (06bI4MHO 20 neT), u
€CNnn OHW He NPOANEBAOTCSA, NOCNE aHHYNMPOBAHMSA U NPU3HAHUA NAaTEHTOB

HepencTBUTENbHLIMUS,

Ponb, CTpyKTypa 1 rpaHuLbl «06LLEeCTBEHHOro 4OCTOSAHNSA» OCTalTCA NPeAMETOM aKTUBHbIX
obcyxgeHun Ha pasnuyHbix popymax, Bkrtodas BONC n MKIP. 3HadeHne TepMmuHa
«00LLECTBEHHOE AOCTOSAHNE» NMPUMEHUTENBHO K TPAANLUMOHHBIM 3HaHUSIM U TPAAVNLMNOHHBIM
BbIpaXXeHWNsIM KynbTypbl 6onee nogpobHo paccmaTpmBaeTcs B «3anvcke 0 3Ha4YeHUM TepMuHa
«0bLLEeCTBEHHOE LOCTOSIHNE» B CUCTEME MHTENNEKTyanbHON COBCTBEHHOCTM CO CneumanbHOm
CCbISIKOM Ha OXpaHy TPaAMLUMOHHbBIX 3HAaHUIN U TPAANLMOHHbBIX BblpaXKeHUI
KynbTypbl/BbipaxkeHun donbknopa» (WIPO/GRTK/IC/17/INF/8).

O6OLwWenoCcTYNHOCTL

Ha coseLwaHun ["pynnbl TEXHUYECKMX AKCNEPTOB U FOPUCTOB NO TPagULMOHHBLIM 3HAHUSM,
CBSI3@aHHbIM C FEHETUYECKMMU peCYpCamMm, B KOHTEKCTE MEXAYHAPOA4HOro pexuma goctyna u
COBMECTHOrO MOJIb30BaHMS BbIrogaMm akcnepTbl 06cyannm TepMmnHbl «00LLLECTBEHHOE
AOCTOsIHME» N «00LWEeqOCTYNHOCTbY CO CMeUmnanbHOM CChINTKON Ha TpaguUMOHHbLIE 3HAHUS,
CBSI3aHHbIE C reHeTM4YeckMMy pecypcamun: «TepMuH «obLLeCTBEHHOE AOCTOSHUE, KOTOPbIN
ncnonb3dyetca Ans obosHavdeHns 6ecnnaTtHON OCTYNHOCTU, U3BAT U3 KOHTEKCTA U NPUMEHEH K
obLLenoCTynHbIM [TPaANLMOHHBIM 3HAHUAM], CBA3AHHBIM C FEHETMYECKMMU pecypcamu.
CornacHo obLiemy noHMMaHuio 0BLLLEeA0CTYNHOCTM, OHa He 03Ha4vaeT 6ecnnaTHOM AOCTYMHOCTU.
O6wee NnoHMMaHne obLLEeAO0CTYNMHOCTM MOXET 03Ha4YaTb, YTO CYLLECTBYIOT OnpeaesieHHble
YCIOBUS 419 YCTaHOBIIEHMSI B3aMMOCOITIaCOBaHHbIX 00513aTeNbLCTB, TakUX, Kak nnaTa 3a gocTyn.
[TpagnUMOHHbBIE 3HAHWS] HEPEAKO CYUTAKOTCA OTHOCALLIMMUCS K OOLLECTBEHHOMY OOCTOSIHUIO U,
Kak cnencreuve, SBMSIOWUMUCA JOCTYMHbIMWU 6ECnnaTHO, Kak TONbKO OHU U3bAThI U3 UX
KOHKPETHOrO KyNbTYPHOro KOHTEKCTa M pacnpocTpaHeHbl. OgHako Henb3st cebe npeactaBuTh,
YTO [TPagMLUMOHHLIE 3HAHUSA], CBA3AHHbBIE C FEHETUYECKMMN pecypcamMm, KOTopble cTanu
o6LWwenoCTyNHbIMK, HAKOMY He NpuHagnexat. B pamkax koHuenuun obLienocTynHOCTM No-
npexHemy TpebyeTcst nonyyYeHne npeasapuTenbHOro HOPMMPOBAHHOIO cornacus

BnagenbLa [TpaguumMOHHbIX 3HAHWI], KOTOPLIN MOXET ObiTb OnpeaeneH, paBHO kak TpebyeTtca
NPUMEHEHNEe COOTBETCTBYHOLLMX NMONOXEHWUI O COBMECTHOM MOSfb30BaHUN BbIrO4amu, B TOM
yYuncre ecnv n3sMeHeHune B UCMNONb30BaHUM IBHO 06YCNOBNEHO NOTYYEHHbIM paHee
npegsapuTenbHbIM MHPOPMUPOBAHHBIM corflacnem. B criydyae HEBO3MOXHOCTW onpedeneHuns

BnagenbLa 6eHeduLmapbl BCe xe MOryT BbiTh yKadaHbl, HanpuMep rocyaapcTteom» 3,

3HayeHne TepMUHa «0OLLLECTBEHHOE OCTOSIHMEY NPUMEHUTESNBHO K TPAAULMOHHBLIM 3HAHUSIM U
TPaAMLMOHHBIM BbipaXXeHNsaM KynbTypbl 6onee nogpobHo paccmaTtpusaeTcs B «3anmcke o
3HaYeHMM TEPMMHA «OBLLECTBEHHOE AOCTOAHMEY B CUCTEME MHTENMEKTyanbHOM

132 My6nukauma BONC «PykoBoacteo BOMC no goroBopam B 0651acTi aBTOPCKOro npaBa M CMEXHbIX MpaB 1

moccapuin TepMUMHOB MO @aBTOPCKOMY MpaBy Y CMEXHbLIM NpaBamy.

133 Cwm. pokymeHT SCP/13/5.

134 Cm. UNEP/CBD/WG-ABS/8/2, OT4yeT 0 paboTe coBellaHusi 'pynnbl TEXHUYECKUX SKCNEPTOB U FOPUCTOB MO
TPaAULMOHHBIM 3HaHWSAM, CBA3AHHBIM C FEHETUYECKUMU PecypcamMu, B KOHTEKCTE MEXAYHapOA4HOro pexuma
AOCTyna U COBMECTHOIO MOfb30BaHUsi BbIroAamu.
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COBCTBEHHOCTM CO CneumanbHON CCbINIKON Ha OXpaHy TPaAULMOHHBIX 3HaHUA U TPAAULNOHHBIX
Bblpa)KeHW KynbTypbl/BblpaxeHun donbknopa» (WIPO/GRTK/IC/17/INF/8).

PeecTpbl TpaAMLUNOHHbLIX 3HAHUN

PeeCprI MOXHO aHannM3npoBaTb C CaMbiX PA3HbIX TOYEK 3PEHUA. C ToukKM 3peHnAa npasa
peecTpbl MOXHO OXapaKTepn3oBaTb KaK AeKrnapaTuBHbIE UK NpaBOyCTaHaBlinBaoLwne B

3aBNCUMOCTU OT CUCTEMbI, B paMKax KOTOpOIZ OHU y‘-lpe)K,D,eHbllSS.

CornacHo geknapaTMBHOMY PeXMMy, KacatoweMycs TpaguLMOHHbBIX 3HaHUI, NpaBa Ha
TpaAVLUMOHHbIE 3HAHWS HE BbITEKAOT HN N3 KAKOro akTa npaBMTeNbCTBa, @ OCHOBbLIBAKOTCS Ha
NpeALecTBYOLWMX NpaBax, BKIYasi yHacneaoBaHHbIe OT NPeAKoB, OObIYHbIE, NMINYHbIE
HeumyLLLeCTBEHHbIE NpaBa 1 Npaea YenoBeka. B crnydvae ¢ geknapaTMBHbIMU peecTpaMin, XoTs
perncTpaumsi 1 He BRMsIeT Ha CyLLLeCTBOBaHME Takux Npas, OHa MOXET UCMOMNb30BaTLCA
naTteHToBe4aMu AN aHanu3a U3BeCTHOrO YPOBHS TEXHUKU U AN1S OCNapyBaHNs BblAaHHbIX
NaTeHTOoB, B KOTOPbIX MPSIMO UIIM KOCBEHHO UCNONb30BaHbl TPaANLMOHHbIE 3HaHUA. Koraa
Takne peectpbl PYHKUNOHUPYIOT B 9NEKTPOHHOM hopMe 1 AOCTYMHbI Yepes3 IHTEepHET, BaXXHO
co3gaTtb MexaHn3m, obecneunBaoLLnn 4ENCTBUTENBHOCTL AAaT BHECEHMS 3anucen o
TPaAMLMOHHBIX 3HaHUAX ANA uenen NnpoBeaeHnst noncka no HoBM3He n n3obpeTtaTenbCckoMy
YpOBHI0. TpeTba (PYHKLNS, KOTOPYIO MOTYT BbINOMNHATE 3TU PEECTPbLI, COCTOUT B COAENCTBUN

COBMEeCTHOMY NOJib30BaHWMIO BbIroOgamMn Kak nosfb3oBatesidMuy, Tak n I'IOCTaBIJ.l,VIKaMVI136.

MpaBoycTaHaBNMBAIOLLME PeecTpbl SBMSIOTCA YaCTbio NPABOBOIO PEXMUMA, NPECeayoLero
Lenb NPeaoCcTaBneHns NpaB Ha TPaAVLIMOHHbIE 3HaHUsA. B npaBoycTaHaBnuBaroLime peecTphbl
BHOCAITCA 3anMCy O NPeAoCTaBMNEHHbIX BNaaenblly TPaaULMOHHbIX 3HaHUI NpaBax (a8 UMeHHO
NCKMIOYUTENBHBIX UMYLLEECTBEHHBIX NpaBax) B LIensx obecneyeHns oxpaHbl U NPU3HaHNS ero
MINYHBIX HEUMYLLEECTBEHHBIX, MMYLLIECTBEHHbIX 1 IOPUANYECKUX HTEPECOB. BOMbLIMHCTBO
TMNOBLIX NPABOYCTAHABIMBAOLLMX PEECTPOB ABMATCA MyGNUYHBIMK MO CBOEMY XapakTepy,
yNpaBnsioTCA HALMOHANbHBIM OPraHOM U (OYHKLIMOHMPYIOT Ha OCHOBE 3aKOHa Unn
NOA3aKOHHOrO akTa, B KOTOPOM YETKO OnpeaensieTca Nopsaok OCYLLECTBIIEHNS
[eiCTBUTENLHON PerncTpaLum TPaaULIMOHHBIX 3HaHWIA 1 ee 0 LManNbHOMO MPUSHAHUA U
onobpeHnsi. B kayecTBe TAKOBbLIX OHW MOTYT BbI3blBaTh 6OSIbLLIE NPOTUBOPEUMIi U CIIOXHOCTEN
C TOYKM 3PEHMA UX NMOCTPOEHMA, @ Takke NopoXaaTh onpeaeneHHbIe KpUTuieckme Nnpobnems n
BOMPOCHI B NNaHe nepexofa oT 3ambicna K npaktuke™?’,

MpumepoM HauMOHaNBHOro 3aKOHOAATENbCTBA MOXET CNYXXUTb CTaTbsl 16 3akoHa lNepy

Ne 27811 «O sgedeHue pexxuma oxpaHbl KO/IeKmueHbIX 3HaHUU KOPeHHbIX Hapodos,
OCHOBaHHbIX Ha buoIo2UYECKUX pecypcax», Komopas arnacum credyroujee: «[ulenn peecTpos
KONNEKTMBHbIX 3HaHU KOPEHHbIX HAPOAO0B 3aKMYaTCs, B 3aBUCUMOCTU OT KOHKPETHOMO
cnyyas, B cnegyowiem: (a) CoOxpaHeHUn 1 coepexeHnmn KOnMneKTUBHbIX 3HaHUA KOPEHHbIX
HapOAOB N nx NpaBs Ha 3Tu 3HaHus; (b) npegoctasneHnn INDECOPI Takon nHgopmauuu,
KOTOpasi N03BONSET €My OTCTaMBaTb MHTEPECHI KOPEHHbIX HAPOAOB, KacakLLMecs nx
KOMNEKTUBHbIX 3HaHU» . Kpome Toro, B cTaThe 15 npegycmaTtpusaeTcs, 4To «[3]anucm o
KONMEKTMBHbIX 3HAHWUSIX KOPEHHbIX HAPOA4OB MOrYT BHOCUTBCS B PEECTPbI TPEX BUAOB:

(a) rocynapCTBEHHbIN HALMOHAMNbHbLIN PEecTpP KOSNEKTUBHbLIX 3HAHWUA KOPEHHbIX HApOA0B;

135 Ponb peecTtpoB 1 6a3 gaHHbIX B OXpaHe TPaAMLMOHHBIX 3HAHWIA: CpaBHUTENbHbIM aHanmn3. OtdyeT UNU-IAS,

saHBapb 2004 r., cTp. 32.

Tam xe.

Tam xe.

Crtatbs 16 3akoHa Ne 27811 «O BBegeHVe pexnma oOXpaHbl KONNEKTUBHbLIX 3HAHUA KOPEHHbIX HapoaoB,
OCHOBaHHbIX Ha buonoruyeckmx pecypcax». TekcT 3akoHa MOMeLLEeH No agpecy:
http://www.wipo.int/wipolex/en/details.jsp?id=3420.

136
137
138
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(b) kKOHDUOEHUMANBHBIN HALMOHAIbHbIN PEECTP KOSITEKTUBHBIX 3HAHUN KOPEHHbLIX HAPOAO0B;
(c) MecTHble peecTpbl KONNEKTUBHbBIX 3HAHUN KOPEHHbIX HapOaO0BY.

Penytauus

CornacHo onpeaeneHunto topuanyeckoro cnosapst bnaka TepMuH «penytauusi» o3HadaeT
yBaXKeHNe, KOTOPOe MCMbITbIBAOT MO OTHOLLEHUIO K KOMY-Nnbo apyrue nuua. MNoHatve
penyTauun durypupyeT B KOHTEKCTE OXpaHbl MNYHbLIX HEMMYLLIECTBEHHLIX Npas asTopa’®. Ha
Bptoccenbckon KoHdepeHunn no nepecmoTpy bepHckol KoHeeHyuu 06 oxpaHe
JlumepamypHbIX U Xy0oxecmeeHHbIX rpousdsedeHud (1971 r.) npegnoyvteHne 6bino 0T4aHo
TePMUHAM «4ECTb» M «penyTaumsay, KoTopble Bbiny NpusHaHbl kKak 6onee 06 bEKTUBHbIE
MNOHATUA, OTPaXKaloLLMeE NMYHbIE UHTEPECHI aBTOPA, YEM «HEMMYLLLECTBEHHbIE UHTEPECHI» UMK
«HemaTtepuarnbHble UHTEpPEeCh!», ABnstoLmnecsa bonee WNPOKMMM NOHATUAMK. B cnydvae
HaHeceHus ywepba cylwecTByeT pasnnume mexay ywepbom ans penyraumm v yuwepbom,
HaHEeCEHHbIM HEUMYLLLECTBEHHbIM UM HEMaTepuanbHbIM MHTepecam asTopa. OAHOro nNuwb
HEenpuaATUS aBTOPOM MOCTYMNKa B OTHOLLEHUN ero Npon3BefeHN0 HEAOCTATOYHO;
OCYLLECTBIIEHHOE AENCTBME OOIMKHO TakKe HEraTMBHO OTPa3nTbCS Ha OLlEHKe aBTopa B rnasax
ob6LecTBeHHocTU .

CBsilWeHHbIN

TepMUH «CBALLEHHbINY OTHOCUTCS K «I0OOMY BbIpaXXEHUIO TPAANLMOHHbBIX 3HAaHWI, KOTOpoe
CUMBONM3MPYET PENUTMO3HbIE N AYXOBHbIE BEPOBAHWS, NPAKTUKY 1N obbl4an nnn nveet
OTHOLUEHUE K HUM. ITOT TEPMUH UCMONb3YeTCAa A1 NPOTUBOMNOCTABMEHNSA OCKBEPHEHHOMY UMK
MMPCKOMY, KpalHNe NposBrIEHNs1 KOTOPOro NpeacTaBnsitoT cobon PopMbl KOMMEPYECKOMN
aKcnnyaTaunm TPaANLIMOHHBIX 3HaHNA» 4

MoHATME CBALLIEHHBIX TPAANULIMOHHBLIX 3HAHUIA OTHOCUTCA K TaKUM TPaAULIMOHHBIM 3HAHUAM,
KOTOpble BOUPaT B ce6s pennrmosHble U AyXOBHbIE 3NIEMEHTbI, B YACTHOCTU TOTEMBI,
cneunanbHble LLiepeMOHUM, CBALLEHHbIE 0ObEKTbI, CBALLLEHHbIE 3HaHUSA, MOMNUTBbI, MECHOMEHNs,
NCMNONHEHNS U CBSILLIEHHbIE CUMBOIbI, 8 TAKKe K TAaKUM TPaAMLUMNOHHBIM 3HAHWUSM, KOTOpble
CBsI3aHbl CO CBAILLEHHbIMW BUOAMW PacTEHWI, KNBOTHbIX, MMKPOOPraHM3MOB, MMHEPArioB, a
KpOMe TOro, K CBAILLEHHbIM MecTaM. B0O3MOXHOCTb UN HEBO3MOXHOCTb OTHECEHMS
TPaAANLIMOHHBIX 3HAaHUIN K KAaTErOpUK CBALLLEHHBIX 3aBUCUT OT TOrO, UMEIOT N OHU 3HaYeHne aAns
COOTBETCTBYHOLLIEN OOLLMHbI B Ka4ecTBe CBALLEHHbIX. MHorne TpaguLMOHHbIEe 3HAHUS
ABNAKTCA CBALLEHHLIMU 1 HE NOABEPralTCsa KOMMepLManusauumn no onpeaeneHunio, OgHako
HeKOoTopble CBSILLIEHHblE 06LEKTBI U AOCTONPUMeYaTeNbHbIE MEeCTa MNosy4arT KOMMepYeckoe
MCMNOMb30BaHME B Pa3NUYHbIX LENSX CAMUMU PENUTMO3HLIMU, OCHOBaHHBLIMM Ha BEPOBaHMAX
MK OYXOBHbIMU OGLLUMHAMM NGO CTOPOHHUMU NULLAMM.

B Omyeme BOUC o muccusix no ycmaHoeneHuro ¢hakmos, Kacarowuxcs UHmernnekmyarnbHoul
cobcmeeHHocmu U mpaduyUOHHbBIX 3HaHUl, TOBOPUTCS O TOM, YTO HEKOTOpbIE NpeaMeTHbIe
obnacTu, TakMe Kak TpaguuMOHHbIE NyTK pelleHns Npobnem n MeauMunHCKUE 3HaHWS, SBNSATCA
B3aMMOCBS3aHHbIMM Ha AyXOBHOM ypoBHE. B yacTHOCTW, BO BCex cTpaHax 3anagHon Adpukm
cuYMTaeTCs O4YeHb BaXHbIM, YTOObI hakTnyeckoMy npuemy TpaguuMOHHOro nekapcTaa
npelecTeoBana peanusauns AyXOBHbIX aCNekToB LeNnTenbCKON NpakTUKK, XOTS NPU3HaeTcs,
YTO TaKMe acneKTbl He BblAEPXKMBAKOT HAy4YHOW KPUTUKK. B pamkax onpegeneHHbIX CUcTemM
TPaAULMOHHbBIX 3HAHUI CyLLeCTBYET yoexaeHue, YTo NOCnNeaCcTBMS AENCTBUN Ha

139

CTtaTtbs 6bis BepHckon KOHBSHL[VIVI.
140 Cwm. Cam PukeTcoH n ke C. I'MH36gpr Me)Kc)yHapoOHoe asmopcKoe rnpaso U CMeXHbIe rpasa — 8 paMKax
u 3a pamkamu Beprckol Koneeryuu, @ V" ctp

L Naunans X. Xepee, «[lyxOBHOE, HO He MHTenneKTyaanoe: oXpaHa CBSILLIeHHbIX HemMaTepUanbHbIX

TpagauUMOHHbIX 3HaHUM», 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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mMaTepuanbHOM YpOBHE 0O BSACHSAIOTCSA UK YNPaBsATCA HA OCHOBAHUWN HEMaTepuarnbHbIX
BEpOBaHWIA 1 KyNbTYpHbIX kKogos *2. B lNepy HekoTopble «3HaHMSA NepeaaBanich U3 NOKONeHns
B MOKOMEHNst NOCPEACTBOM HEKOEI CBALLIEHHON HENMCaHOM «KHUMM»' 3, Ba3oBble CBSILLEHHbIE U
TaliHble TPaaULUMOHHbIE 3HaHMS! NO-PasHOMY pacLeHNBaOTCH KOPEHHBIMU U MECTHbLIMU
o6LMHaMK, 1 cnocobbl UX XpaHEeHUs!, Nepeaaym 1 3anucK Takke pasHATCS.

B KOHTEKCTe nHTennekTyanbHon COGCTBEHHOCTM U 0coBeHHO aeatenbHocTn MKITP MOXHO
coenatb cnegyloume 3aMmeyaHus:

- ofHa u3 generauum nonHTepecoBanach, 0yayT nu npy 06CyXaeHUN OXpaHbl
WHTENNEeKTyanbHON COBCTBEHHOCTH YUMTLIBATHCH CBALLEHHbIE TPAAULIMOHHBIE 3HaHNS ™,
B aTon cBsi3u gpyras generaumsi 3aTpoHyna BONpoC B OTHOLLEHUWN TPEeX acnekToB: YTO
Takoe «TPaAMNLMOHHBIE», YTO TAKOE «3HaHMSA» M Ha YTO AOIMKHA PacnpOCTPaHATLCS
oxpaHa? B yacTHOCTM, 0QHOBPEMEHHO C MHEHUSIMW MO NOBOAY BKIHOYEHMUS B
TPaAVLMOHHbIE 3HAHWSI yXOBHOW U PENUIMO3HON COCTaBNAOLEN BbiCKa3blBaNUCh
MHEHUS 0 TOM, YTO NOHATME T3 JOIMKHO OrpaHNUYMBATLCH TEXHUYECKUMI 3HAHUAMK

- B 60OMbLUMHCTBE Cry4aeB CBSLLEHHbIE TPAANLMOHHbIE 3HAHUSA UMK HE ABMSIOTCS
PaCKPbITbIMW, NN UX PACKPbITUE NPOUCXOAMUT B OnpeaerieHHbIX KOHTEKCTax U YCroBUSIX B
OTHOLLEHUWN YFEHOB KOPEHHbIX U MECTHbIX OBLLMH, XOTS Npy 0COBbIX YCNOBUSIX HEKOTOPbIE
3HaHWS MOryT OblTb PACKPbITbl CTOPOHHMM YSieHaM KOPEHHbIX U MECTHbIX 0OLwmMH. Kak
yKa3aHo Bblille 1 B AOoKyMeHTe «OxpaHa TpaauuMOHHbIX 3HaHW: [1poekT aHanunsa
npobenos: nepecmoTpeHHbI BapuaHT» (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbITble
TPaaULUNOHHbIE 3HAHNS MOTYT OXPaHATLCS B COOTBETCTBUMN C MEXAYHAPOAHbIM
3aKoHOAaTenbLCTBOM B 0651aCTW UHTENNEKTYyanbHOW COBCTBEHHOCTM B Ka4eCTBe
HepackpbITon nHopmauun. OgHaKo B OTHOLUEHUN 3HAHWUIA, NPeACTaBNAKOLWMNX ANs
OOBLMHBI AYXOBHYIO U KYNbTYPHYIO (HE KOMMEPYECKYH0) LEHHOCTb, MOTyT EeNCTBOBATb
ocobble MexaHnambI .

OxpaHa

B KoHeeHyuu 06 oxpaHe HemamepuarsbHO20 KyrbmypHo20 Hacredus (2003 r.) OpraHmsauum
O6beguHeHHbIX Haumin no Bornpocam obpasoBaHus, Hayku u kynsTypbl (FOHECKO) «oxpaHa»
onpegensaeTcs Kak «NPUHSATME Mep C Lernbio obecrneyeHmns xXM3HecnocobHoCTH
HemaTepuarnbHOro KynbTypHOro Hacneausi, BKIoYas ero naeHTndukaumio, JOKyMeHTUpoBaHue,
nccnegoBaHne, coxpaHeHune, 3almTy, Nonynapu3aumio, NoBbILLEHME ero ponu, ero nepeaavy,
rnaBHbIM 06pa3oM C NOMOLLILIO hopManbHOro 1 HedopmansHoro obpasoBaHus, a TaKkke
BO3POXAEHNE pasnunyHbIX acnekToB Takoro Hacneausi». OxpaHa OTHOCUTCS K MPUHATUIO Mep
NPegoCTOPOXKHOCTM C LieNblo 3anTbl onpeaeneHHon KynbTYPHOW NPaKTUKA U naemn, Kotopble

cunTarTCs LeHHbIMu .

CoxpaHeHue B TaliHe

12 Tynta A., <Harpaga 3a TpafLIMOHHBIE 3HAHUSI 1 COBPEMEHHYIO TBOPHECKYIO AESATENbHOCTb PSAOBBIX FPaXAaH:

POJib OXpPaHbl MHTEMNMEKTyannbHOM COOCTBEHHOCTUY, XpaHUTCs cpeau maTtepuanoB CekpeTapuaTa.

Cwm. OtyeT BOUC 0 Muccusax No yCTaHOBMEHMIO (DaKTOB, KacaloLMXCst UHTENEKTYyanbHON COOCTBEHHOCTU U
TpaaMUMOHHBIX 3HaHUi (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasiHUA HOCUTeNnen TpaanLMOHHbIX
3HaHW B 06nacTy MHTENNEKTyanbHON COBCTBEHHOCTUNY», CTP. 171, 4OCTYNHbIN Ha:
http://www.wipo.int/tk/en/tk/ffm/report/index.html.

3asiBneHue generaumm Hoeon 3enananm Ha ognHHaguaTton ceccnm Komuteta. CM. NpUHATBIN OTYET
opvHHaguarton ceccumn (WIPO/GRTKF/IC/11/15), nyHkT 220.

3asiBneHve generaumm AnoHum Ha oguHHaguaTon ceccun Kommuteta. CM. NPUHATBIA OTYET OAMHHAAUAToON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.

«OxpaHa TpaaMLMOHHBIX 3HaHWIA: [poekT aHanu3a NpobenoB: NEPECMOTPEHHbINA BapUaHT»
(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxexus |, ctp. 11 n 16 npunoxeHus Il.

MpoekT rnoccapusa HaumoHansHow komuccum no sonpocam KOHECKO.
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«TaiiHbIM» ABNSETCHA TO, YTO COXPAHSETCSA He U3BECTHBLIM AN APYTUX UMK pasaenseTcs Nillb ¢
TeM, KOro 3To KacaeTcs (onpeneneHvie puanyeckoro crosaps bnaka).

«CBsiLLleHHble/TaliHble» TPaAULMOHHBIE 3HAHWUSA U BbIpaXXeHUS KyNbTypbl UMEIOT TaiHOe Unn
CBALLIEHHOE 3HaYeHne B COOTBETCTBUM C HOPMaMmM OBbIYHOTO NMpaBa 1 NPakTUKOK

TpaAVLMOHHBIX BnagenbLes .

UcmoyHuk 2eHemuYecKux pecypcoe

B cBOEM npeanoxeHun «[eknapupoBaHme UCTOYHIKA reHETUHECKUX PECYPCOB
TPaAMLMOHHbIX 3HAHWIA B 3asiBKaxX Ha NaTeHTbI» Aeneraums Lseiuapumn npegnoxuna
noTpe6oBaTh OT NaTEHTHLIX 3asBMTENel AeKNapypoBaTh «UCTOYHUK» FEHETUYECKNX PECYpPCOB
N TPAAULIMOHHBIX 3HaHU. OHa 3asiBUNa, YTO «KTEPMUH «UCTOYHUK» CReayeT MoHMMaTh B CaMOM
LUIMPOKOM CMbICTe», TaK Kak «0CTYM 1 COBMECTHOE MCNOMNb30BaHNE BbIrof MOXET OXBaThbiBaTh
MHOXeCTBO Cy6bekToB. B nepsyto ouepeas Npu AeKnapaumm UCTOYHMKA criedyeT ykasaTh
cybbekTa, komneTeHTHoro: (1) nNpeaocTaBnsATh AOCTYN K FeHETUYECKUM pecypcam n/mnm
TPaAULIMOHHBLIM 3HAHWAM, UNK (2) y4acTBOBaTh B COBMECTHOM MOMb30BaHNN BLIrOAAMM,
nony4YaeMbIMi OT UX UCMOMNb30BaHNS. B 3aBMCMMOCTM OT KOHKPETHBLIX FeHETUYECKNX PECcypCoB
NNW TPAAMLIMOHHBIX 3HAHWI, MOXHO CAENaTh pasnuune Mexay: NepBUHHbIMU NCTOYHUKaMM,
BKMIOYasi, B YaCTHOCTM, [lorosapyBaroLLmecst CTOPOHbI, MPeAoCTaBMAIoLLME reHeTUYecKne
pecypcbi*®, MHOrocTopoHHo cuctemy MexayHapoaHoro gorosopa [poaoBonNbLCTBEHHOM U
CenbCKOXo3ancTBeHHoN opraHusaumm (PAO)™°, kopeHHbIe U MecTHble 06LMHLI Y, 1
BTOPUYHbBIE UCTOYHUKM, BKIIOYAS, B YAaCTHOCTM, KOMMEKLMN X Situ 1 HayuHyI nuTepaTypy» 2.

Sui Generis

B ropuanyeckom crioBape briaka TepMUH «Sui generis» onpegenseTtcd crnegyowmnm obpasom:
«[6 nepesolde ¢ namuHcKozao — «8 ceoem podey]. B cBOeM pofe unu Knacce; YHUKanbHbIN UIn
cBoeobpasHbIn. ITOT TEPMUH UCMONb3yeTCH B NpaBe UHTENNEKTyarnbHONn CO6CTBEHHOCTM A1
0603HavYeHns pexmma, npegHasHayYeHHoro s oxpaHbl Npas, KOTOPbIE BbIXOAAT 3a PaMKu
TpaAMLMOHHbBIX AOKTPUH NaTeHTa, TOBApHOro 3Haka, aBTOPCKOro npasa U KOMMEpPYECKON TalHbl.
Hanpumep, 6a3a AaHHbLIX MOXET He OXPaHATLCS aBTOPCKMM MpaBoOM, €CNN ee coaepXaHue He
ABNAETCH OPUTMHANbHbIM, OAHAKO OHA MOXET OXPaHATbCS CTaTyTHbIM NPaBoOM Sui generis,
npeaHasHavYeHHbIM Ansa aton uenu». Cuctema sui generis — 370 cucTema, cneumarnbHO
npeaHasHavyeHHas aAns yaoBrneTBOPeHUs Hyxa 1 obecnevyeHns NHTepecoB B Kakon-nnbo
KOHKPEeTHOM o6niactu. YXe CyLleCcTBYyeT HECKOSIbKO NPUMEPOB NPaB UHTENNEKTYarnbHON
COBCTBEHHOCTU SUi generis, Taknx, Kak npaBa pacTeHNEBOLOB-CENEKLMOHEPOB — OTPAXXEHHbIE B
Mexx0yHapoOHOU KOH8EeHUUU 10 oxpaHe Hosbix copmoes pacmeHud (1991 r.) («KoHBeHuUus
YTMOB») — 1 oxpaHaeMmble NpaBa MHTENNEKTyanbHON COGCTBEHHOCTM HA UHTErpasibHbIe
MUKPOCXEMbI — OTpaXkeHHble B [Joeogope 06 uHmersnnekmyanbHoU cobcmeeHHoCmuU 8
OMHOWeHUU uHmeezparbHbiX Mukpocxem (1989 r.) («BawmHrroHckun JoroBop»). 3akoH
lMaHambl Ne 20 om 26 utoHsi 2000 2. «O 8gedeHuu crieyuaribHO20 pexuma OXpaHhbl
UHmernnekmyasnbHoU cob6CcmeeHHOCMU 8 OMHOWEHUU KOMINIEKMUBHbIX MPpage KOPeHHbIX Hapodos
Ha oxpaHy u 3auumy ux KyrbmypHoU camobbimHocmu u mpaduyuOHHbIX 3HaHUU»,
npeactaenseT cobon pexum sui generis.

CBaKonMyHACKWN NPOTOKON 06 oxpaHe TPaAULMNOHHbIX 3HAHUW U BblpaXeHUn
chonbknopa

148 TUXOOKeaHCKMI perMoHarnbHbIV TMNoBoK 3akoH oT 2002 roga 06 oxpaHe TpagMLUMOHHBLIX 3HAHUIA U

NPOSABMNEHNN KyNbTYpbl’ YacTb @
149 Cwm. ctatbu 15, 16 1 19 KBP.
10 Cm. cratby 10-13 MAOMPIICX.
5L Cwm. cratbio 8(j) KBP.
152 Cwm. pokymeHT WIPO/GRTKF/IC/11/10.
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B aBrycte 2010 r. Ha lnnnomaTtunyeckon KoHpepeHunn, coctosiBlenca B CeakonmyHae
(Hamnbus), rocygapcTtea — yneHbl AQpPMKaHCKON permoHanbHOM opraHmnsaumnm
nHTennektyansHon cobcreseHHocTn (APOUC) npuHanu npotokon. CornacHo nyHkTy 1 ctatbm 1
uenb atoro NpoTokona cocTouT B cnepyowem: «(a) oxpaHa Hocumesnel mpadulUOHHbIX
3HaHul om mobbIx HapyweHul Ux rpas, npusHaHHbIx 8 Hacmoswem lpomokone; u (b) oxpaHa
8blpaxkeHuli (hosibKIIopa om He3aKoOHHO20 MPUCBOEHUS, HENPasoMepPHO20 UCMOTb308aHUSs U
He3aKOHHOU 3Kcryamauuu eHe ux mpaduyuoHHO20 KoHmekcmay. [1poToKon BCTYNUT B CUIY
rocrne Toro, Kak LecTb rocygapctB — yneHoB APOUC coaayT Ha XxpaHeHne OOKYMEHTbI O
paTuduKaumm unv NPUCOeaNHEHNN.

BblpaxeHusi B maTepuanbHou popme

BhlpaxeHue «B maTepuanbHon dhopme» 03Ha4YaeT Takoe BblpaXKeHMe, KOTOpoe SBMSIeTCA
0Cs3aeMbIM U YBUAEHHbIM; OCTYMHOE OS5 0CA3aHUSA; Takoe, KOTOPbIM MOXHO BraaeTb Unn
KOTOpO€e MOXHO peanu3oBaTb. OHO NPOTUBOMOMOXHO «HEMaTEPUanbHOMY», T.€. TaKoMY,
KOTOpOE He BOMMOLLEHO B IU3NYECKYIO POPMY, HE SBMSETCH 0CA3aeMbIM UMW OLLYTUMbIM
(cornmacHo onpeaeneHuto puanyeckoro cnoeapsi bnaka).

BblpaxxeHus B MaTepuanbHon hopme — 3TO BblpaXXeHUS, BOMNSIOLWEHHbIE B MaTepuanbHOM
o6bekTe’™. OHM He 06s13aTeNbHO CBOAATCS K MaTepuaribHoii hopMe, HO A0IMKHbI ObITb
BOMNJIOLLEHbI B MOCTOSAHHOM MaTepuvare, HanpuMmep, B KamMHe, epeBe, TEKCTUIE, 30510Te U NPOoM.
BblpaxxeHus B matepuanbHom hopMe CHUTAKTCA OXPaHSEMbIMU BblpaXXeHnaMKn ponbknopa.
Mprmepamm anemMeHToB, COCTaBNAOLLMX BblpaXXeHns B MaTtepuanbHon hopme, SBMSTCA:

(2) npousBeOeHUss UICKYCCTBa, B YaCTHOCTU PUCYHKU, KAPTUHbI, PE3Hble paboThl,
CKyNbNTYpbl, U3AENUS U3 MMHbI, TEPPAKOTbI, MO3auka, U3genvs u3 aepesa, u3genvs us
MeTanna, BenupHbIe U3OENUs, NreTeHble KOP3WHbI, BbILUMBKA, TEKCTUIb, KOBPSI,
KOCTIOMb!;

(b)  My3sblkanbHblE UHCTPYMEHTI;

(c) apxuTekTypHble dopmbl™>.

TpagUUMOHHBLIN KOHTEKCT

TepMUH «TPaANLIMOHHBIY 03HAYAET, YTO TPAAMLIMOHHBIE 3HAHUSA UMW BbIPAXEHUS KyMbTypbl
CO37aloTCA B COOTBETCTBUM C MpaBMnamu, npoleaypamm n o6bl4asiMin onpeaeneHHoN obLLIMHbI,
a He TO, YTO OHW SIBMSIHOTCS CTapbiMU. MHBIMU crioBamu, npunaraTernbHoe «TPaaLIMOHHbIA»
onpegenseT MeTo CO3AaHNS TPAAVNLIMOHHBIX 3HAHWIA NN BLIPAKEHWIA KyNbTypbl, @ HE camy
3HaHNA™™. TEPMUH «TPaAMLIMOHHLIAY 03HAYaeT, YTO TPAAULIMOHHBLIE 3HAHWS UMK BbIpaXeHUs
KyNbTypbl KOPEHSTCS B TPAAULIMM UMM OCHOBLIBAIOTCS Ha Helt, CnyxaT AN uaeHTudukaumum
KOPEHHOTO UN TPaAMLIMOHHOTO Hapoaa UM CBSA3aHbI C HUM, a TakKe MOryT UCMONb30BaThCA Ha
NpaKTKke TPaaVLMOHHbIMK crnocobamn™®. «TpaanLUMOHHbIN KOHTEKCT» 0603HavaeT
NPUMEHeHNEe TPAAULIMOHHBIX 3HAHUI UMW TPAANLIMOHHBIX BbIPAXEHWIA KyNbTypbl B UX
COBCTBEHHbIX pamKax, onpeaeneHHbIX NX XyA0XKeCTBEHHbIM CoAepXaHNeM Ha OCHOBE
HEenpepbIBHOO NCMOML30BaHNSA OBLMHON. PUMEPOM 3TOTO MOXET CIYXWUTb UCMONb30BaHNE

153 TunoBble NOMNOXEHWS ANS HALMOHAMBHBIX 3aKOHOAATENLCTB 06 OXpaHe BbIpaxeHuit (porbKiopa oT

HE3aKOHHOMO MCMOMb30BaHMsA U APYrNX HaHOCALWMX ywepb aencrteumi, 1982 r., yacTtb .

TvnoBble NOMOXEHNSA AN HauMOHanbHbIX 3aKOHOAAaTENbLCTB 06 OXpaHe BbipaXKeHu onbKopa ot
HE3aKOHHOTO MCMONb30BaHWA U APYrMX HaHOCAWMX yiepb aencteun, 1982 r., pasgen ),

HuHbo Mupec ae Kapeanbo, «M3 xuxkuHbl lWWamaHa B NaTeHTHOE BEAOMCTBO: [J0Opora B CTaauu
cTpouTenscTBay, Bonpockl 6nopasHoobpasus u npaea, cTp. 244.

CBOAHbIV aHanu3 NpaBoBOW OXpaHbl TPaAULIMOHHBIX BblpaxeHu KyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 53.
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puTyanbHOro TaHua B ero TpaaAMUMOHHOM KOHTEKCTE, T.€. UCMNOJIHEHNE YKa3aHHOro TaHua

chakTueckn B pamkax putyana®’.

Kak ykazaHO B JOKYMEHTE «DNeMEHTbI CUCTEMbI SUi geNneris No oxpaHe TPagULMOHHbBIX 3HAHWUINY
(WIPO/GRTKF/IC/4/8), TpagNUNOHHbIE 3HAHWS SBMSIKOTCS «TPAAULMOHHBIMIY MO TOW MPUYMHE,
4YTO B cnocobax Mx Co34aHus OTPaKeHbl TpaauUMmn obLWNH. o3TOMY TEPMUH «TPaANLMOHHbIE»
He 0b6si3aTenbHO CBSA3aH C XapakTepoM 3HaHWUIN, OH CBsI3aH Co crnocobom, NocCpeacTBOM
KOTOPOTrO 3TW 3HAHWUS CO3AAKTCS, COXPAHSAIOTCA M pacnpocTpaHsoTes ™.

Tpap,VILIVIOHHbIe BblpaXeHns KynbTypbl

TepMUHbI «TPaOULIMOHHbBIE BbIPAXXEHUS KYNbTYPbI» U «BblpaXXeHUs (ONbKIopa» UCMomnb3yTcs
BOWC B oTHOLLEHMN MaTepuarnbHbIX 1 HemaTepuarnbHbIX OPM, B KOTOPLIX BblpaXatoTcs,
nepeaarTcs Unv BOMNMOLLAKTCS TPaauLMOHHbIE 3HAHUSA U KynbTypa. [pumepbl 3TMX hopm
ABMSATCA TPAAMLMOHHAsA My3blKa, MCMOMHEHUS, MOBECTBOBaHNS, HAMMEHOBAHUS U CUMBOIbI,
N3006paKEHUS U apXMUTEKTYPHbIE (DOPMbl. TEPMUHbI « TPAAULMOHHBIE BbIPaXXEHUS KYNbTYypbI» U
«BblpaXeHns POonbKIIopay ABMSTCS B3aMMo3aMeHAEeMbIMU CUHOHUMaMK U MOTYT
MMEHOBAaTbLCS MPOCTO Kak «TPaaULMOHHbIE BbIPaXKEHUS KyNbTYpbl», 4acTo B popme
cokpateHus «TBK». Mcnonb3oBaHue aTMX TEPMUHOB He NpecrieayeT Lenu co3gaTb
BneyatneHue, YTo cpeam rocygapcte — yYneHo BOMC cyuiecTByeT cornacue no nosoay
onpaBAaHHOCTM UMK LenecoobpasHOCTU UCMONb30BAHMS 3TUX UMK UHbIX TEPMUHOB, He
3aTparMBaeT 1 He orpaHMYMBaET UCMONb30BaHUS APYIUX TEPMUHOB B pamMKax HaLMOHaNbHOro
MW permoHarbHOro 3akoHoaaTenbCTea.

TpaAULMOHHbBIE KyNbTypbl

CornacHo onpeaeneHnio PUANYEcKOro criosapa bnaka, 3To TpaaNLMK, KOTOPbIE OTHOCSTCS K
06bl4asiM NPOLLMOro U MeToAaM UCMOMb30BaHMS B NMPOLLIIOM, OKa3blBalOLLMM BUSHME Ha
[eAaTenbLHOCTb 1 MPaKTUKY B HAcTosLeM. 3aKoHO4aTenbCTBO B Cdhepe UHTENNeKTyanbHOI
COBCTBEHHOCTY NPOBOANT pasrpaHnHeHre Mexay TPaaULIMOHHON KynbTypol (KoTopasi MoXeT
onpeaenaTbea Kak TPaaULMOHHAs KyNbTypa Ui hOnbKIop B Y3KOM CMbICTE CMOBa) U
COBPEMEHHLIMM, BHOBb BO3HUKAIOLLMMI BbIPAXEHUAMU KyMbTypbl, CO34aBaeMbIMU HbIHE
KMBYLLIMMU MOKONEHMAMM B pamkax obLLecTBa, OCHOBAHHLIMM Ha paHee CyLLEeCTBOBABLUMX
TPaAVLIMOHHO KynbType U hONbKIOPE UM KOPEHALLIMMUCS B HUX ™,

TpaAMLIMOHHbIe npupoaooxpaHHble 3HaHMﬂ/Tpa,qVILIMOHHbIe JKosnorn4yeckKkume 3HaHusA

NHCTUTYT KynbTypbl AeHe onpeaensieT «TpaauUMOHHbIe 3Konornyeckmne 3HaHusa» (TA3) kak
«COBOKYMHOCTb 3HAHW U BEPOBaHMI, NnepegaBaeMblX NOCPECTBOM YCTHOW TPaaULNA 1
nepBuYHbIX HabnoaeHW. OHK BKMOYAKT CUCTEMY Knaccudukauum, KOMIIeKe SMNMpUYecKnx
HabnogeHnn 3a MECTHOWN OKpYXatoLwen cpegon n cuctemy camoynpasrieHns, KoTopas
perynupyet norb3oBaHue pecypcamu. IOKOrormyeckme acnekTbl TECHO CBA3aHbl C
coumnanbHbIMU U JYXOBHbLIMW acrnekTaMu cuctembl 3HaHun. KonuyecTBo 1 kadectBo TA3 He
OOVHAKOBO Y pa3HbIX YNEHOB OBLMHBI 1 3aBUCAT OT UX Nona, Bo3pacTta, coumnanbHOro
MOMNOXeHMUs, YMCTBEHHbIX CMOCOBHOCTEN 1 Npodeccnn (OXOTHUK, OYXOBHbIV nuaep, LuenuTternbs 1
T.4.). TO3, KoTOpbIE yXOO4AT CBOMMW KOPHAMU B Aanekoe NpoLUioe, HOCAT KyMYNSTUBHBIN U
AVHaMWYHbIV XapakTep, ONMpatTCs Ha ONbIT NPeALLIEeCTBYOLWMX NOKONEHUN 1 afanTupyroTCa K
NPOMCXOAALLMM B HAcTosiLee BPeMst TEXHONOMMYECKUM U COLMaribHO-9KOHOMUYECKUM
nameHeHnam» .

157 TunoBble NONOXEHMS AN HAaUMOHanNbHbIX 3aKkoHoA4ATENLCTB 00 OXpaHe BblpaXxeHUn (PCZ{II:KJ'IOpa oT

HE3aKOHHOMO MCMOMb30BaHNs U APYTMX HaHOCALWMX ywepb gencrteumi, 1982 r., yacTtb .42

OneMeHTbl cucTeMbl SUi generis no oxpaHe TpagnumMoHHbIx 3HaHui (WIPO/GRTKF/IC/4/8), nyHKkT 27.
CBOAHbIV aHanM3 NpaBoBOW OXpaHbl TPaAULIMOHHBIX BbipaxeHun kyneTypbl, WIPO/GRTKF/IC/5/3, nyHKT 54.
Cwm. Takke: Mapk I'. CTuBeHCOH, «/cnonb3oBaHne UCKOHHBIX 3HAHWI B OLEHKE BMMUSIHUS HA OKPY>KaloLLyto
cpeay», 49 ARCTIC 278 (1996 r.), cTp. 281.
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TpaguuMOHHbIE IKOMNOrMYECKNe 3HaHUS Takke ONPeaensatTCs Kak «HaKONMEHHAasA COBOKYMHOCTb
nepearoLmnxcs U3 NOKONEHMS B NMOKONIEHME Yepes NOCPEACTBO KyNbTypbl 3HAHWIA U BEPOBaHWM
OTHOCUTENBHO CBSA3M XMBbIX CYLLECTB (BKMoYasa nogen) opyr ¢ ApYyrom 1 ¢ OKpyatowen nx
cpepon. Kpome toro, TO3 saBnAOTCSA CBOMCTBOM OBLLECTB C UCTOPUYECKOW MPEEMCTBEHHOCTbIO
NPaKTMKM MCNOSb30BAaHNSA PECYPCOB; B LLESIOM, 3TO HEMPOMBbILLIIEHHbIE MU MEHEE Pa3BUTLIE B
TEXHWYECKOM OTHOLLUEHMM 06LLEeCTBa, MHOTME N3 KOTOPbIX SBMSAIOTCA KOPEHHBbIMU UK
nnemMeHHbIMn» oL,

Tpap,VILIVIOHHbIe 3HaHuA

Mpu3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHnst TpaauumnoHHbIX 3HaHun (T3) B
HacTosiLee BpeEMS He CyLLeCcTByeT.

TepMUH «TpaaMLMOHHbIE 3HAHWSI», UCNOMb3YEMbIV A1 LUMPOKOrO ONMcaHUsi 3TOro npeameTa,
00ObI4YHO BKMIOYAET UHTENSEKTYaNbHOE U HemaTepuanbHoe KyrbTypHOe Hacneaue, NpakTuky u
CUCTEMbI 3HAHUI TPAAMLUMOHHBIX OBLLMH, B TOM YMCIE KOPEHHbIX M MECTHbIX OBLLMH
(TPaAMUMOHHBIE 3HAHUS B 06LLEM cMbicrie). WHbIMKU crioBaMu, TpaaMUMOHHbIE 3HAHUS B
LUMPOKOM CMbICIe OXBaTbIBalOT CoAepXKaHNe 3HaHWI Kak TaKoBbIX, a Takke TpaguLMOHHbIX
BbIPaXXEHWUI KynbTypbl, B TOM YMCIE OTNIMYUTESNbHbIE NPU3HAKM U CUMBOSbI, CBSI3aHHbIE C
TPaANLMOHHBIMU 3HAHUSIMU.

TepMUH «TpaanLMOHHbIE 3HAHUSI», UCMOSIb3YEMbIV B 0O6CYXAEHUSIX HA MeXAYHapOaHOM YpOBHE
B Y3KOM CMbICIe, OTHOCUTCS K 3HaHUSIM TaK TaKOBbIM, OCOOEHHO K 3HAHUSIM, CO3[jaHHbIM B
pesynbTate UHTENNeKTyanbHon AeaTenbHOCTU B TPAAULMOHHOM KOHTEKCTE, BKIoYas Hoy-xay,
NpaKTUKy, HaBbIKN Y MHHOBaLUMK. TpaguUMOHHbIE 3HAHWUSI MOTYT BbITb OGHAPYXKEHbI BO
MHOXECTBE pa3HOO6pa3HbIX KOHTEKCTOB, BKIOYAs CENbCKOXO3ANCTBEHHbIE 3HAHUSI, Hay4Hble
3HaHUS, TEXHUYECKNE 3HAHWS, IKOSNOrMYECKMUe 3HaHUS, MEOULIMHCKUE 3HaHWS, B TOM YuCre
3HaHWsi O COOTBETCTBYHOLLMX JIEKAPCTBEHHBLIX CPEACTBAX U MeauKameHTax, 3HaHUs!, CBSI3aHHbIe

¢ 6uopasHoobpasvem, n T.4.» %

LUndpoBasa 6MbnuoTeka TpagMUMOHHbIX 3HAaHUN

Lndposas Gubnuoteka TpaguumoHHbix 3HaHun (LIBT3) saBnseTcs COBMECTHbIM NPOEKTOM
CoBeTa Hay4HbIX U NpOMbILNEHHbIX nccnegoBaHuin (CSIR) MuHMCTepCTBa HayKn U TEXHUKN U
HenaptameHta AYUSH MunHuctepcTBa 34paBoOXpaHEHUs U oxXpaHbl ceMbl MHANKN, KOTOPbIN
peanusyetcs CSIR. B cosgaHum LIBT3 no nHgunckmm cuctemam MeguumHbl npuHuMana
yyacTtne MexaucuunimHapHas rpynna B CoCTaBe 3KCnepToB Mo TPagULMOHHON MeguumHe
(aropBena, yHaHW, cngaxa u nora), naTeHTHble aKkcnepTbl, akcnepTbl No UT, yyeHble n
TexHuyeckne cneumanuctol. NMpoekt LUBT3 npegycmatpmBaeT OKYMEHTUpOBaHNE
TPaAULMNOHHbBIX 3HAHUIN, OTHOCALLMXCA K 0OLLLEeCTBEHHOMY SOCTOSHUIO N CYLLECTBYIOLLNX B
dopmMe nuTepaTypsbl NO atopBeae, yHaHu, cugaxe v mnore, B uudgposomM oopmarte Ha NaTu
MeXOYyHapOoaHbIX A3blKaxX, KOTOPbIMU ABNAKTCA aHINIMACKUIA, HEMELIKNIA, ppaHLLy3CKUNA,
ANOHCKMI 1 ncnaHcknn. B LIBT3 cogepxutca nHdopmaums 0 TpagnLUNOHHbBIX 3HAHUSX,
CYLLECTBYIOLLMX B CTpaHe, Ha A3blkax 1 B oopMaTe, MOHATHbIX 415 NaTEHTHbIX 9KCNepToB

161 ®ukpeT Bepkell, « TpagUUMOHHBbIE SKONOMMYECKNE 3HAHUSI B MEpCnekTMBe. TpaanuMOHHbIE SKONOTMYeckue

3HaHWA: KOHUenuuu n crnydan». MexayHapogHas nporpaMMa B 06nact TpaAnLMOHHBIX 3KONOrMYeCKNX
3HaHWI 1 MexayHapoAHbIi LeHTp No nccnegosaHuam B obnactu passutus, Otrasa.

Cm. O1t4eT BONC 0 Mnccuax no yctaHOBNEHNIO (DAKTOB, KAaCatoMXCH UHTENNEKTYyarnbHoW CO6CTBEHHOCTH 1
TpaaMUMOHHBIX 3HaHU (1998-1999 rr.), o3arnaBneHHbIN «HyxXabl 1 YasiHUSA HOCUTeNen TpaauLUOHHbIX
3HaHWU B 06nacTy MHTENNEKTyanbHON COBCTBEHHOCTUNY», CTP. 25, AOCTYNHbIV Ha:
http://iww.wipo.int/tk/en/tk/ffm/report/index.html.
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MeXayHapoaHbIX NaTeHTHbIX BegoMcTs (MIMB), 4yTo Heo6xoaumo AN NpeaoTBpaLlEeHUs

BblauM HE3aKOHHbIX NaTeHToB .

LIBT3 npecnegyet ABosikyto Lenb. Bo-nepBbix, OHa cnocobCcTBYET NpeaoTBpaLLEHUNIO Bblgaun
MaTeHTOB Ha NPOAYKTbI, KOTOPblE CO3AaHbl C UCMOMb30BaHNEM TPAAULMOHHbBIX 3HAHUIN, HO Y
KOTOPbIX N306peTaTenbCkMn YpoBEHb ABMSETCA HU3KUM unu Boobule oTcyTcTByeT. Bo-BTOpbIX,
OHa CNYXUT HEKUM «MOCTUKOM» MeEXAY COBPEMEHHOM HayKOM U TPaaULNOHHBIMU 3HAHUAMMU, U
Gnarogapsa aTOMy MOXET UCNONb30BaTLCA A1 CTUMYNMPOBaHUS YriybneHHbIX nccrenoBaHum,
HanpaBneHHbIX Ha CO34aHne HOBbIX NIEKapCTBEHHbLIX CPEACTB Ha OCHOBE UH(PopMaumm o
TpaauUMOHHbIX 3HaHuAX. LIBT3 npegHasHayeHa CnyxumTb « MOCTUKOM» Ha rnobanbHOM ypOBHe
Mexay APEBHUMU criokamu (OBYCTULLIMSIMWU) HA CAHCKPUTE N MaTEHTHbLIM 3KCNEePTOM, NOCKOMbKY
6a3a gaHHbIX ByaeT npegocTaBnATb MHPOPMaLMIO O COBPEMEHHbIX, @ TaKKe MECTHbIX
Ha3BaHWSX Ha A3blke U B popmaTe, MOHATHBLIX ANs NaTeHTHbIX akcnepToB. [Mpeanonaraetcs,
YTO 3TO AAeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBATKy 3HaHU 06 N3BECTHOM YpPOBHE
TexHukn. Takasi 6a3a gaHHbIX OyaeT cogepkaTb 4OCTAaTOYHO AeTann3npoBaHHbIe
onpegenexHns, NPUHLUMMbLI U KOHUENUUX AN Toro, YTobbl CBECTU K MUHUMYMY BEPOSTHOCTb
NaTEHTOBAHUSA B KA4eCTBe «N30BPETEHNI» HE3HAUNTENbHbIX/HECYLLECTBEHHBLIX N3MEHEeHUI™,

Hocutenb TPaANUUNOHHbIX 3HaHUN

B topuanyeckoM criosape briaka TepMUH «HOCUTENbY ONpeaensaeTcs Kak «f1Lo, KOTopoe
SBMSETCS HOPUANYECKUM BRaaesrbLlem 060pOTHOMO AOKYMEHTA U KOTOPOe MMeeT NpaBso
nony4nTb Mo Hemy nnatex». BOWC ncnonb3yeT 3TOT TEPMUH Ans 0603HaYeHns Bcex nuu,
KOTOpblE CO3Aal0T, CRyXaT MCTOYHUKOM, Pa3BMBAOT U COXPAHSAIOT TPAAMLMOHHBIE 3HAHUS B
TPaAVLIMOHHO cpeae 1 KoHTeKcTe. KopeHHble OBLLMHbI, HAapoabl Y HALWK SBASIKOTCS
HOCUTENSAMM TPAAULIMOHHBIX 3HAHUN, OIHAKO HEe BCE HOCUTEMM TPAANLIMOHHBIX 3HAHWIA
SABMSIIOTCH «KOPEHHLIMU»'®®. B 3TOM KOHTEKCTE «TPaAULIMOHHbIE 3HaHMS» O3HAYaloT Kak
TPaAVLMOHHBIE 3HAHMS B Y3KOM CMbICHE, TaK U TPAANLIMOHHBIE BLIPAKEHUSA KyNbTypbl.

Kak ykazaHo B JOKYMeHTe, o3arnaBneHHoM «CnmncoK 1 KpaTkoe TEXHNUYECKOE NOSICHEHNE
pasnnyHbIX POPM, B KOTOPbLIX MOXHO HANTU TPAAULUMOHHBIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaguLMOHHbIE 3HAHWS], KaK NpaBunino, CO34atTCa KONNEKTUBHO
n/vnn paccMaTpuBalOTCA Kak NpUHaanexawme KonnekTMBHO KOPEHHON UM MEeCcTHON obLumHe
WIM rpynnam Invu B COCTaBe Takon obWwuHbl. [...] HecmoTps Ha 370, OTAENbHbIN YreH OBLLNHBI,
HanpuMep LenuTenb unn depmep, MOXeT SBNATLCS HOCUTENEM OnpeaeneHHbIX 3HaHN» °.

Knaccudukauus pecypcoB TpagULMOHHbLIX 3HaHWUI

Knaccudmkauusa pecypcos TpaguumoHHbix 3HaHum (KPT3) aBndetca HoBaTopcKom
CTPYKTYPUPOBAHHOW KnaccumkaLMOHHOM CUCTEMON, KOTOpas npefHasHavyeHa an1s CUCTEMHOIo
ynopsifoYeHus, pacnpoCTpaHEeHNst U MOMCKa M KOTOpasi BKIKOYAET OKOMo 5 Teic. noarpynn
TPaAVLMOHHbBIX 3HaHUI B OTNMYME OT OHOW rpynnbl B MexayHapogHon naTeHTHOM
knaccudpmkaumm (MMNK)'®’. KPT3 6bina paspaboTtaHa Ans UHOUNCKUX CUCTEM MEANLIMHBI
(atopBena, yHaHu, cugaxa v nora). KPT3 nonyyuna mexagyHapogHoe npu3HaHue, U oHa
npussasaHa Kk MINK. llo Bcen BeposaTHOCTH, OHa ByaeT cnocobCcTBOBaTL NOBLILLEHUIO YPOBHS
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Ponb peecTtpoB 1 6a3 gaHHbIX B 0XpaHe TPaauUMOHHBLIX 3HAaHWI: cpaBHUTENbHbIA aHann3. OTtdyeT UNU-IAS
Report, sHBapb 2004 r., cTp. 18.

Cwm. OtyeT BOUC 0 Myccusax Mo yCTaHOBIEHMIO (DaKTOB, KacaloLMXCSt UHTENIEKTyanbHON COBCTBEHHOCTH 1
TPaAMUMOHHBIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbI « Hyxxabl 1 YastHusa HocuTenenm TpaauLMOHHbIX
3HaHWI B 00NacTy MHTENEKTyanbHON COOCTBEHHOCTUY, CTP. 26.

Cnncok 1 KpaTkoe TeXHUYECKOe NOSICHEHNE Pa3nNUYHbIX OPM, B KOTOPbIX MOXHO HAWTW TPaaULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.

Tam xe.
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MHCPOPMMPOBAHHOCTM O CUCTEMAX TPAAMLMOHHbBIX 3HaHU Gnarogapsi MCNONb30BaHMIO
COBPEMEHHON CUCTEMbI PACNPOCTPaHEHUS, @ UMEHHO MHAPOPMALMOHHBIX TEXHOSTOMIA, U B
yacTtHocTn MHTepHeTa 1 BeG-TexHonormi. NpegnonaraeTcs, YTO CTPYKTypa U CTENEHb
Aetanusaumm KPT3 BbI3OBYT MHTEPEC Yy TEX CTPaH, KOTOpbIE NpunaratT yCunus K
NpeaoTBpaLLEHWNIO BblAa4yn HE3aKOHHbIX NAaTEHTOB Ha HEOPUrMHarIbHbIE OTKPbITUS, CBA3aHHbIE C

crcTeMaMu TPAAULIMOHHDBIX 3HAHWIA 8,

TpaguuuoHHasi MeguuUMHa

BOS onpegensieT 3T0T TEPMUH KaK « COBOKYMHOCTb 3HAHWUI, HABbIKOB U NPaKTUYECKUX MPUEMOB,
OCHOBaHHbIX Ha TEOPUSIX, BEPOBAHMUSX U ONbITE, ABMASAIOLNXCA HEOTLEMITIEMON YacTbto
pasnnyHbIX KynbTyp, Oyab TO Noagarowmnxca 06 bsICHEHNIO UK HET, UCMOSb3YEMbIX A5
nogaepXXaHusi 34OpoBbS, a Takke Ans NPounNakTnki, ANarHoCTUKN, obnerdyeHnst nnn nevYeHns
HU3NYECKNX N NCUXNYECKNX 3aboneBaHuin»*°. BO3 Takke onpeaendeT «TpPaguLNOHHYHO
MEANLNHY» KaK «BKITHOYaKLLY0 pasnuyHble NpakTMyeckme Metoabl, Noaxoabl, 3HaHUS U
BEpPOBaHMsi B 061acT BpayeBaHUs, BKITOYAsS pacTUTENbHbIE, XKUBOTHbLIE U/UIN OCHOBAHHbIE Ha
MUHepanax fiekapcTBEHHbIE CPeACTBa, AYXOBHYIO Tepanuio, MaHyarnbHble npuemMsbl 1
yNpaXXHEHUS, MPUMEHSAEMbIE pasfesibHO UK B codeTaHnn Ans nogaepXaHns 340poBbs, a
TaKKe AN NeYeHns, AUarHoCTUKV Unv NpounakTuki 3abonesaHmin» -’

MpounsBeneHnsa U MIHHOBaUWUK, OCHOBaHHbIe Ha TpPaaUUUAX

Tpaguumm npeacTaBnsaoT cOO0M KyNbTYPHYHO NPaKTUKY N nOgeun, KOTopble pacLeHMBaKOTCS Kak
OTHOCALLMECA K NnpoLsrioMy " KOTopbiMm OTBEAEH Ol'lpe/_'l,ej'leHHbIPI CTaTyCl7l. TepMI/IH
«npowu3segeHna n NHHoBaLun, OCHOBaHHbIE Ha TpaaunUunax» o3Ha4vaeT MHHOBaLUUn U
npoun3eeaeHnsd, OCHoBaHHbIEe Ha TpaAULUMOHHbIX 3HAHUAX KaK makoebiX, HO pa3BUTble U
MOAEpPHU3NPOBaHHbIE BHE TpagULMOHHOIO koHTekcTa'"?. TpaguUMOHHbIE 3HAHUS KaK makoeble
O3Ha4akT «CUCTEMbI 3HaHI/|I7I, npon3seneHna n MIHHoBaL K, KOTOpPbIE, Kak npaBuno,
nepenarTcd U3 NoKoNeHnA B NOKONEeHNE; Kak npaBuiio, CHUTaTCA OTHOCALLUMMUCA K KaKOMY-
nNnMB0 KOHKPETHOMY HapoAy WS HacensemMon UM TeppUTOPUN; Kak NpaBuno, paspabaTbiBaoTca
6eccncTeMHO U NOCTOSAHHO Pa3BnBaKOTCA B OTBET HA UBMEHEHNE BHELLUHUX yCJ'IOBl/II?I»173
|/|HHOBaL|,I/1VI, OCHOBaHHbIE Ha Tpaanumnax, OTHOCATCA K TEM ClydadaM, Korga tpagmumnsa
BbICTyNnaeT B Ka4eCTBe NCTOYHUKa I/IHHOBaLI,VIl7I, OCyuleCTBIIAEeMbIX YineHamMmun COOTBeTCTBy}OLLI,eVI
KyanypH0|7| 06LL|,VIHbI nnn CTOPOHHNUMU NnamMn; B 3TUX Clnydadax MHHOBaUUnM MOTyT TaKxke
BbIABINATb Apyrme snabl NCNONMb30BaHUA Tpaauuumn, KOTopblie MOryT ObITb npoaHann3npoBaHbl B
KOHTEKCTE NMHTeNnNeKTyarnbHON cobcTBeHHocTN . Bonee noapo6HO TpagMLUMOHHLIE 3HAHUS
«KaK TakoBble» U npounssegeHna n "HHoBaLun, OCHOBaHHbIE HA TPpaaULUMOHHbLIX 3HAHUAX,
paccMaTpmBaloTCA B AOKYMEHTe, O03ariiaBiieHHOM «Cnuncok u KpaTkoe TexXxHn4eckoe nodcHeHne
pa3nnyHbIX ('bOpM, B KOTOPbIX MOXHO HanTu TpaanUMNOHHbIE 3HaHUA»
(WIPO/GRTKF/IC/17/INF/9)*".

KonBeHuusa FOHECKO o mepax, HanpaBrneHHbIX Ha 3anpeLieHue u npegynpexaeHme
He3aKOHHOro BBO3a, BbIBO3a U nepeaayu npaBa Co6CTBEHHOCTU Ha KyJIbTYpPHbIe
LLeHHOCTHU
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O6wue pykoBoasLme npuHumnel BO3, kacatowpmecs MeToanku NpoBeAEHNS UICCNEA0OBaHNUIA U OLEHKN
TpagmuuoHHon meguunHel (WHO/EDM/TRM/2000.1), cTp. 1.

Crtpaternss BO3 B ob6nacTtu TpaguunoHHon meguumnHel Ha 2002-2005 rr., cTp. 7.

MpoekT rnoccapusa HaunoHanbHom kommnceun no sonpocam KOHECKO.

172 Cm. ctaTbu 10-13 MATPMCX.

13 Cm. pokymeHT BOVC WIPO/GRTKF/IC/3/9.

4 CBOAHbIV aHanu3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BblpaXkeHUn KyJ'IbTypr WIPO/GRTKF/IC/5/3 NYHKT 57.
15 Nawnans Xepse, «Cornatenne TPUMC. MpoekT u aHanua». Nag. 3-e, SWeet & Maxwel, cppy 1132
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B 1970 r. OpraHu3auma O6beanHeHHbIX Haumi no Bonpocam obpa3oBaHus, Hayku U KynbTypbl
(KOHECKO) npuHsina KoHBEHUMIO st OXpaHbl KyfbTYPHbIX LEHHOCTEN, Haxo4aLWMXCs Ha
TeppuTOpUU rocyaapcTea, OT OMacHOCTEN KPaXW, TalHbIX PACKOMOK U HE3aKOHHOIO BbIBO3A.
KoHBeHuus BcTynuna B cuny B 1972 .

KoHBeHUus 06s13bIBaeT CBOUX rOCY4apCTB-Y4aCTHUKOB OCYLLECTBISATE MEPbI N0 TPEM OCHOBHbIM
HanpaBneHusIM:

1- MNMpeBeHTUBHbIE MEPLI: CO3[4aHWE PEECTPOB LIEHHOCTEN, yupexaeHme
CBUOETENbCTB Ha BbIBO3, OCYLLECTBIEHME KOHTPOIS 3a TOProBrien, BBeAeHue
YrONOBHbIX 1 aAMUHUCTPATMBHbIX CaHKLMIA, NpoBeaeHMe 06pa3oBaTerbHbIX KaMnaHuii
nT.0.

2- MNonoxeHns 0 Bo3BpaLLeHUN: B COOTBETCTBUM € NyHKTOM (b) (ii) ctatbmn 7
KoHBeHUuK rocygapcrea-y4acTHUKM 06a3yt0TCa No TpeboBaHMIo rocyaapcTBa-yrneHa
«NPOUCXOXKOEHMSA» NPeaNnPUHMMAaTL COOTBETCTBYHOLLME LIarn Ans OOHapy>XeHus u
BO3BpaLLeHnsa nobon nogobHON KynNbTYPHON LEHHOCTW, BBE3EHHOW NOCNE BCTYMMEHUS
HacToswen KoHBeHuun B cnny B 060MxX 3aMHTEPECOBaHHbIX rocygapcTBax, npu
yCInOBMMW, OAHAKO, YTO rocyaapcTBo, obpaLllatoLleecs ¢ NpocbOon, BhinnaydnBaeT
cnpaBeanuBYO KOMMNEHcaUmMo 406POCOBECTHOMY MOKyNaTeNo Ui nuuy, KOTopoe
nMeeT AeNCTBUTENBHOE NPaBo Ha 3Ty UeHHoCTb. B ctatbe 13 KoHBeHuun Takke
coaeprkaTcs NONOXeHWs, KacaloLmMecsa BO3BpaLLeHUs LEHHOCTEN U COTPYAHMYECTRa,
KOoTopble HOCAT 6oee KOCBEHHbIN XxapakTep 1 06ycrnoBneHbl BHYTPEHHUM
3aKOHOOATENbLCTBOM.

3- Cucrtema mexagyHapoaHOro COTpyAHMYECTBa: uaes yKpenneHus cCoTpyaHuYecTBa
Cpeav rocyAapcTB-y4aCTHUKOB U MeXay HUMU NPOHU3biBaeT coboi Bcto KOHBEHLMIO.
B cnyuasix, korga KynbTypHOe Hacrneaue nofaeepraeTcs onacHOCTU pasrpabneHus,
cTatbst 9 npegycMaTpMBaeT BO3MOXHOCTb OCYLLECTBIIEHUS 6onee KOHKPETHbIX Mep, B
4aCTHOCTW, KOHTPOIS 32 BBO3OM U BbIBO30OM.

KonBeHuusa FOHECKO 06 oxpaHe v noowpeHun pasHoobpa3ma hopM KyrbTYpPHOro
caMoBblpaXeHus

B 2005 r. Opranunzauma O6beanHeHHbIX Haumii no Bonpocam o6pa3oBaHnst, Haykn 1 KynbTypbl
(FKOHECKO) npunsana Ko+HeeHyuto KOHECKO 06 oxpaHe u noowpeHuu pasHoobpasusi ¢popm
KyribmypHO20 caMo8bipaxeHusi, KoTopas BcTtynuna B cuny 18 mapta 2007 r.

Llenn KoHBeHUun nsnoxeHsl B ctatbe 1: (a) oxpaHa v nooLlpeHve pasHoobpasusa opm
KynbTypHOro camoBblpaxeHus; (b) cosgaHue ycnosumn ons pacuseTta n cBoboaHOro
B3aMMOAENCTBUSA PasfnyHbIX KyrbTyp Ha B3auMOBbLIrO4HOW OCHOBE; (C) noolipeHue auanora
Mexay KynbTypamu B Liensx obecneyeHnsi bonee Wmpoknx n cbanaHcMpoBaHHbIX KYNbTYPHbIX
06MeHOB BO BCEM MUpe B MHTEpPECcax B3anMOyBaXKeHUS KyrnbTyp U KynbTypbl MUPa;

(d) noowpeHne MeXKynbTypHOro B3anMogenCcTB/S B LiENsAX pasBUTUS B3avMOMPOHUKHOBEHWNS
KynbTyp B AyXe HaBe4eHMs MOCTOB Mexay Hapodamu; (e) MooLipeHune yBaXeHus K
pa3Hoobpa3nio opM KyIbTYPHOro CaMOBbIPAXEHUS 1 MOBbILLEHNE OCO3HAHWUS LLEHHOCTU 3TOro
pa3Hoobpa3ns Ha MECTHOM, HaUuMOHanNbLHOM U MexayHapoaHoMm ypoeHsx; (f) nogTeepxaeHue
BaXXHOCTM B3aMMOCBS3N MeXAY KyrnbTypon 1 pasButuemM ansa Bcex cTpaH, B 0COBEeHHOCTH
pa3BMBaloLLUXCA, 1 Nogaepka AeNCTBUI, NpeanpMHUMaeMbiX Ha HAUUOHANBHOM U
MeXOyHapOoO4HOM YPOBHSIX C Lienbio obecnednTb NpusHaHue NoAnMHHOM LEeHHOCTU 3TOM
B3anmocBA3n; (g) npusHaHWe ocoboro xapakrepa KynbTypPHOW OeATENbHOCTU U KyNbTYPHbIX
TOBApPOB U YCNYr Kak HocuTernen caMmobbiTHOCTHU, LieHHOCTen 1 cmbicna; (h) noaTeepxaeHue
CyBEPEHHOro npaea rocy4apcTB Ha NOAAEPXKKY, NPUHATME U OCYyLLLEeCTBINEHNE NONUTUKN U Mep,
KOTOpbIE€ OHU CHMTAIOT HaANexalmMm Ans oxXpaHbl U NOOLPEeHUs pa3Hoobpasunsa opm
KyNbTYPHOIO CamMOBbIpaXXeHUs Ha cBoer Tepputopuu; [U] (i) yKpenneHvue mexayHapoaHoro



WIPO/GRTKF/IC/29/INF/7
MNpunoxeHue, cTp. 55

COTPYAHWYECTBA M CONUAAPHOCTU B iyxe NapTHEPCTBA, B YaCTHOCTU ANS pacLUMPEHUS
BO3MOXXHOCTEW pa3BMBAIOLLMXCA CTPaH B 06n1acTi oxpaHbl 1 NOOLpeHnst MHoroobpasus doopm
KyNbTYPHOIrO CaMOBbIPaXEHMUSI.

KoHnBeHuus FOHECKO 06 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegus

KoHBeHuus 6bina npuHata OpraHusaumen O6begmHeHHbIXx Hauuin no Bonpocam o6pa3oBaHus,
Haykun n KynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpensa 2006 r. Llenu
KoHBEHUMN COCTOAT B OXpaHe HemaTepuanbHOro KynbTypHOro Hacnegus, obecneyeHnm
yBa)K€HNSA HeMaTepuanbHOro KynbTypHOro Hacneaus obLwmH, rpynn U oTAeNbHbIX nn,
NOBbILLEHNE OCBEAOMSIEHHOCTM 0BLLECTBEHHOCTN O BaXKHOW pOnn HeMaTepuanbHOro
KynbTYpHOro Hacnegus n obecnedyeHve ee B3aMMHOIo NPU3HaHWs, a Takke B NpeaocTaBrieHnn
MOMOLLM M COTPYAHMYECTBE Ha MeXOyHapOoOHOM YPOBHE.

HepnobpocoBecTHasi KOHKypeHUUs

B topuanyeckom crioBape brnaka TepMuH «He0BpPOCOBECTHAsA KOHKYPEHUMS» onpeaensieTcs
Kak «6ecYecTHOe U MOLLIEHHMYECKOe CONEPHNYECTBO B 061acTM TOProBv U KOMMEpPLIUK,
0CcOBEHHO MpaKTUKa NPOABWMKEHMS HA PbIHOK CBOMX COBCTBEHHBLIX TOBapOB M NPOAYKTOB B
yLiepb npoaykTaMm u ToBapam Kakon-nmbo Apyrov CTOPOHbLI MOCPEACTBOM UMUTALIMMN UMK
KOHTpadakuuy Ha3BaHus, bpeHaa, pasmepa, POpPMbl UNN APYTUX OTIUYUTENBbHBLIX MPU3HAKOB
N30enus UNn ero YnakoBKu».

CornacHo nyHkTy 2 ctaTbh 10bis lMapuxxckol KOH8EHUUU M0 OXpaHe MPOMbILUIEHHOU
cobcmeeHHocmu (1883 r.) «[a]kToM HeAOBPOCOBECTHOWM KOHKYPEHLIMM CHMTAETCHA BCSAKUA aKT
KOHKypEeHLMW, NPOTUBOPEYaLLNN YECTHbIM 0Obl4asM B MPOMbILLNIEHHbIX U TOProBbIX Aenax».
Hanee B nyHkTe 3 cTtaTbm 10bis roBoputcs, 4TO «[B] YacTHOCTK, Nnoanexar 3anpety: (i) Bce
AENCTBMSA, CNOCOBHbIE KakuM Obl TO HM ObINo cnoco6oM BbI3BaTh CMELLEHNE B OTHOLLEHUN
nNpeanpuaATUS, NPOAYKTOB UIN NPOMBbILLNIEHHOW UM TOProBOW AeATENbHOCTU KOHKYPEHTA;
(i) noxHble yTBEPXKOEHMS NPU OCYLLLECTBEHUN KOMMEPYECKON AeATENbHOCTN, CNOCOBHbIE
ANCKPeaMTMpPOBaTb NpeanpusaTme, NPoAyKTbl UM NPOMBILLNEHHYIO U TOProBYHO
AEeATENbHOCTb KOHKYpeHTa; (iii) ykasaHust unu yTBepXXaeHUs, UCNorb30BaHNE KOTOPbIX Mpu
OCYLLIECTBIIEHUN KOMMEPYECKOWN AEATENBbHOCTN MOXET BBECTUN OOLLECTBEHHOCTDL B
3abnyxgeHve OTHOCUTENbHO XapakTepa, cnocoba N3rotToBrneHnsi, CBOUCTB, NPUTOAHOCTY K
NPYMEHEHUNIO UMW KONMYECTBaA TOBAPOBY.

Deknapauua OpraHmsaumn O6beanHeHHbIX Haunm o npaBax KOpeHHbIX HAPO4 OB

B 2007 r. NeHepanbHasa Accambnes OpraHmsaumm O6begnHeHHbIX Hauun npuHana
Heknapauyuto OpeaHu3ayuu O6beduHeHHbIX Hayul o npasax KOpeHHbIX Hapooos.
[eknapauus npM3HaeT, YTO KOPEHHbIe Hapoabl MMEIOT paBHble NpaBa YerioBeka Ha 3aluTy oT
KyNbTYPHOW OUCKPUMUHALMW, 1 HanpaBrieHa Ha NOOLLPEHNE B3aMMHOIO YBaXEHUSs 1
FApPMOHMYHbBIX OTHOLLEHUIN MEXAY KOPEHHbIMM Hapod4amMun 1 rocygapcTBamu.

B oTHOLWEHMM TPaOULMOHHBLIX 3HAHWUIA, TPAAULMOHHBLIX BbIPaXXEHUI KyTbTypbl U FTEHETUYECKNX
pecypcoB B nyHkTe 1 ctatbn 31 npegycmatpuBaeTca cnegyrouiee: «[KlJopeHHble Hapoabl
MMEIT NPaBO Ha COXpaHEeHNe, KOHTPOSb, OXPaHy U pas3BUTUE CBOErO KyNbTYpHOro Hacneaus,
TPaANLMOHHBIX 3HAHUI N TPAANLIMOHHBLIX (POPM KyNbTYPHOIO BbIP&XEHWS!, @ Takke NPOosiBIIEHUN
NX HAYYHbIX 3HAHWUIA, TEXHOMNOIMI W KyNbTypbl, BKMOYasi NIOOCKNE U TeHeTUYECKME pecypcehbl,
CeMeHa, nekapcTea, 3HaHUSA CBONCTB dhayHbl U hnopbl, TpaguLmMmM YCTHOrO TBOPYECTBA,
nuTepaTypHble NPOU3BEOEHUS, PUCYHKN, CMOPT U TPAAULIMOHHbIE UIPbl U N306pasnTensHoOe 1
NCNONHUTENbCKOE NCKYCCTBO. OHU MMEIOT Takke NpaBoO Ha COXpaHeHWe, KOHTPOrb, 3aLLuTy U1
pa3BuTME CBOEN MHTENNeKTyanbHOM COBCTBEHHOCTM Ha Takoe KynbTypHOe Hacneaue,
TPaAVLMOHHbIE 3HAHWS U TPaAULMNOHHBbIE (DOPMbI BbIpaXKeHWUS KynbTypbl». [lanee B nyHKTe 2
crtatbu 31 roBopuTcs, 4YTO “[CJOBMECTHO C KOPEHHBIMM HAapO4aMK rocygapcTea NpUHNMMaroT
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[eNCTBEHHbIE MepbI B LIeNSX NPU3HaHNSA 1 3alUTbl OCYLLECTBNEHNS 3TUX NpaB». B oTHOLWEeHMK
TPaAMLUMOHHOM MeaMUMHbI B cTaThe 24 npeaycMmaTtpuBaeTcs crieytowlee: «[KlopeHHble Hapoabl
MMEIT NPaBO Ha CBOK TPaAULMOHHYIO MeQULIMHY 1 Ha COXpaHeHMe CBOEN NPaKTUKK
BpayeBaHusl, BKIOYasi COXpPaHEHNE BaXXHEMLLMX NEKAPCTBEHHbIX PACTEHUN, XKUBOTHbIX U
MWHEpPanoB».

Mcnonb3oBaHMe TPaAULIMOHHbIX BbIPaXXeHUM KyNbTypbl/TPaAULMOHHbIX 3HAHUN

TpaanLMOHHbIE 3HAHUS U BbIPAXXEHUS KyNbTYpPbl MOTYT UCMOMb30BaThCS B Pa3NNYHbIX LIENsX.
Ncnonb3oBaHne TpaauUMOHHbIX 3HAHWUIA UK BbIPAXXEHWI KyNbTypbl OXBaTbIBAET KOMMEpPYeCckoe
UMY NPOMBbILLNEHHOE MCMOoMNb30BaHMe, 06bIMHOE MUCMOoNb30BaHNe, 40GPOCOBECTHOE
Mcnonb3oBaHUe, JOMAaLLHEE UCMONb30BaHME U UCMONb30BaHWEe TPaAULMOHHON MEANLMHDBI A4S
OXpaHbl 3[0POBbS, a TaKkKe UCMONb3oBaHMe B UCCeAoBaTeNbCKMX 1 06pa3oBaTenbHbIX Lensx.

Kommepyeckoe ucrnosib3o8aHue

B topuanyeckom crioBape bnaka TepMmnH «kOMMeEpYEcKoe NCMosb3oBaHNe» onpeaensieTcs kak
«[n]cnonb3oBaHWe, KOTOPOE CBSA3aHO C OCYLLIECTBIIEHMEM U Pa3BUTMEM AEATENbHOCTH,
npuHocsiwen goxod. «Hekommepueckoe ncnonb3oBaHUe» onpeaenseTcs kak
«[n]cnonb3oBaHWe paau NMYHOro YAOBONLCTBUS UMK B NPEANPUHUMATENbCKUX LIensiX, He
CBSI3aHHbIX C MOSy4eHnemM OOX04a UK Bbirodbl, UM MHOTO BO3HArpaXxaeHmsi»

ObbI4YHOE UCMoIb308aHUE

B TuxookeaHcKoM peauoHarbHOM murnogom 3akoHe om 2002 2oda 06 oxpaHe mpadulUOHHbIX
3HaHul u nposierieHul Kybmypbl TEPMUH «OObIYHOE MCMONBb30BaHNE» ONpeaenseTcsa Kak
«MCMONb30BaHNE TPAAMLMOHHBLIX 3HAHUI U BbIPaXKEHUI KyIbTypbl B COOTBETCTBMMN C OObIYHBLIM
NpaBOM W NPaKTUKON TPaAULMOHHBLIX BNagenbLeBy.

TepMunH «HenpepbIiBHOE 0ObIYHOE NCMOMb30BaHME» XapaKTepuayeT YCTONYMBOCTb U XXMBOW
XapakTep MCNosib3oBaHMs TPAAULMOHHBIX 3HAHUA /UK TPAOULUMOHHBIX BblPa)X€HWUI KynbTypbl
KOPEHHbIMW 0BLLMHAMM B COOTBETCTBUMN C UX OObLIYHBIM MPaBOM U MPaKTUKOWN.

LobpocosecmHoe ucrnob308aHUE

lMpuMeHUTENBHO K aBTOPCKOMY NpaBy B topuanyeckomM crnosape bnaka TepmuH
«[0B6poCcCoBECTHOE MCNOMb30BaHE» onpeaenseTca Kak «[plasyMmHoe 1 orpaHu4yeHHoe
MCrornb30BaHne NPon3BeaeHns, OXpaHIeMoro aBTOPCKUM rnpaBoM, 6e3 paspelueHus asTopa, a
WMEHHO Takoe, Kak LIUTUPOBAHME KHUMM B KHXKHOM 0B603pEHMU UM UCNONb30BaHNe ee YacTen
B napoauun. [JobpocoBecTHOe UCNonb3oBaHWe ABNAETCS CPEACTBOM 3aluUTbl NPOTUB
006BWHEHWI B HApYLLEHUW NpaB C y4eTOM CreayroLmx onpeaerieHHbIX 3aKoHOM (haKTOpPOB:

(1) uenb 1 xapakTep UCMNOnb30BaHUS, (2) xapakTep NPOU3BEAEHUS, OXPAHAEMOro aBTOPCKUM
npasom, (3) macwTabbl UCNONb30BaHWA NpousseaeHus 1 (4) SKOHOMUYECKNe nocneacTems
NCMNONb30BaHUAY.

JomawHee ucrnosib308aHuUe U Ucnosib3og8aHue 0sisl oxpaHbl 300p08bs

B topnanyeckom cnosape bnaka TepMuH «goMaLLHUI» onpeaensieTcs Kak «[o]THocAaWwnnes K
Aomy nnu cembe; 6biToBony». B nyHkTe 1 [JoXnHCKOM geknapaumm, kacarowernca CornalieHms
TPUIMC n obLiecTBEHHOrO 3a4paBOOXPaHEHNS, MPU3HAETCSH «CePbe3HOCTL Npobnem B obnactu
3[,paBOOXPaAHEHUS, C KOTOPbIMW CTanNKMBaeTCA MHOXECTBO Pa3BMBatOLLMXCHA N HAaUMeEHee
pa3BUTbIX CTpaH, 0cOOeHHO Tex Npobnem, koTopble aBnsTcAa crieactenem BUY/CriAda,
Ty6epkynesa, Manspumn n apyrux anngeMmyeckmnx sabonesanuni». [anee B nyHkTe 5(C)
oTMedaeTcs cneaywulee: «[Klaxaoe rocyaapcTBo-4rieH MMeET NpaBo OnpeaensitTb, YTo
MMEHHO npeacTaBnaeT cobon HaunoHanbHasa YpesBblivanHasa cuTyauns v gpyrue
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NCKNIOYMTENBHO Cepbe3Hble 06CTOATENLCTBA, MPU TOM MOHMMaHUK, YTO KPU3UCHbIE CUTyauun B
obnacTtu 3gpaBooxpaHeHusi, B TOM uuncre cedasaHHble ¢ BUY/CITNOom, TyGepkynesom,
Manspuen n opyrumm anuaeMu4eckumm 3abonesaHmsamMmn, MoryT NpeacTaBnsite cobon
HaLMOHanbHY0 Ype3BblYariHy0 CUTYaUMIO UK APYrMe UCKITYNTENBbHO CEPbEe3HbIe
obcToaTenbCcTBaY.

Ucnonb3o8aHue 8 uccriedosamersibCKux U obpasosamersibHbIX UessixX

MpyMeHNTENBbHO K NaTeHTam B lopuanyeckom crioBape bnaka TepMUH «CPeAcTBO 3aLUUThI,
OCHOBaHHbIE Ha NPUHUUME UCMNONb30BaHNS B 3KCNEPUMEHTarbHbIX Liensix» onpeaensieTcs kak
«[c]peacTBo 3aWwmTbl NPOTUB OOBUHEHWI B HApYLLEHUWN NATEHTHbIX NpaB, UCNonb3yemoe Toraa,
korga 3anaTeHToBaHHOE M300peTeHre Co30aeTesl M UCMONb3YETCS UCKITIOUYNTENBHO B HAy4YHbIX
uensx. HecmoTpsi Ha To, YTO 3TO CPEACTBO 3aLUMTLI NO-NPEXHEMY NPU3HAETCS B KAYeCTBe
TaAKOBOro, OHO TOSKYETCS B Y3KOM CMbICIIE M B HACTOSILLLEE BPEMSI MOXKET MPUMEHSITLCSA TONBbKO
B OTHOLLEHUW MUCCeaoBaHUiA, NPOBOAUMBIX B LENSX NPOBEpPKN (DOPMYIbl U306pETEHUS».
CnenyeTt OTMETUTb, YTO, XOTSI NpaBa UHTENNeKTyanbHoM CO6CTBEHHOCTU U SBNSOTCS
NCKIIOUYUTENBHBIMU NMpaBaMu, B OTHOLLEHUWN 3TUX UCKIIOYUTENbHLIX NpaB NnpegycMaTpuBakoTCs
onpeneneHHble U3bSATUSE U orpaHnyeHus. Hanpumep, B 0611acT NaTeHToB B HALMOHAaNbHOM
3aKkoHo4aTeNnbCTBE psifa CTpaH npedycmMaTpuBatoTcs onpeaeneHHble U3bATUSE U OrpaHNYeHmns B
OTHOLLEHMWN UCKIIOYUTENBHBIX MpaB, B YAaCTHOCTYM crieaytoLue:

a) nencTeus, coBepLlaemMble B JIMYHbIX 1 HEKOMMEPYECKUX LIEeNAX;

b) OencTBus, coBepLlaeMble UCKIMIYNTETNTbHO B 3KCNepuMeHTarlbHbiX Uinn
ncenenoBaTesibCKUX Uenax.

MpumeHeHue

B ctatbe 2(c) Hazolicko2o rnnpomokorsia peaynuposaHusi docmyra K 2eHemu4eCcKuM pecypcam u
COBMECMHO20 UCMOIb308aHUsT Ha cripasednueoll U pasHoli OCHO8E 8b1200 OM UX MPUMEHEHUS
K KoHeeHyuu o buonoauyeckom pasHoobpasuu (2010 r.) npuBoanTCS crneayollee
onpegeneHve: «npoBeaeHne nccrnegoBaHnii U pa3paboTok reHeTUYecKkoro n/mnm
BMOTEXHONOrMYECKOro CoCTaBa reHeTUYECKNX PECYPCOB, B TOM YMCE NYTEM NPUMEHEHNS
BuoTexHonornm, kak oHa onpegeneHa B ctatbe 2 KOHBEHLUNY.

B ctatbe 1(2)(e) AokymeHTa «Bknag cTpaH-eAVHOMbILISIEHHWL, B LIENW Y NMPUHLMMNBI OXPaHbl
reHeTUYeCKMX PeCypCcoB U MPeABapUTErNbHbINA MPOEKT CTaTeln Mo OXpaHe reHeTUYECKMX
pecypco» (WIPO/GRTKF/IC/19/11) npuBogutcs criegytowlee onpegeneHme noHATUs
«MNPUMEHEHUS TeHETUYECKNX PECYPCOBY: «MNPOBEAEHME UCcCcneaoBaHMm U pa3paboTok
reHeTUYecKoro n/mnu GMOTEXHONOMMYECKOro CoOCTaBa reHeTUYECKMUX PECYPCOB, UX epUBaTOB U
CBSA3@HHbIX C HUMW TPaAWLIMOHHBIX 3HAHUI, B TOM YnUCNE NyTEM NPUMEHEHUS BMOTEXHOMOTNMY.

MUHcTpymeHTapuin BOUC npumeHUTENbHO K AOKYMEHTauumM B 0611acTy TpaguLMOHHbIX
3HaHUMN

lMporpammbl JOKYMEHTUPOBAHNS MOTYT 3aTparmBatb BONPOCHl UHTENNEeKTyansHom
COBCTBEHHOCTU NPUMEHUTENBHO K HOCUTENSAM TPagMLMOHHbBIX 3HaHUI. B npouecce
AOKYMEHTMPOBAHUSA KpanHe BaXXHO BCECTOPOHHE y4nTbIBaTb €0 NOCNEACTBUS ANns npas
WHTENNeKTyanbHon CO6CTBEHHOCTU. [MCKYCCUOHHBIM NPOEKT MHCTPYMeHTapus BONC
NPUMEHMUTESNBbHO K JOKYMEHTauMn B 06nactu TpaguuMOHHbIX 3HAHWUA NpeaHasHadeH ans
yrnpaBneHnst MHTENNEeKTyanbHon CO6CTBEHHOCTBLIO B NpoLecce JOKYMEHTUPOBAHUSA, a Takke
MCNoNb30BaHWS ATOro NpoLecca B kKa4ecTBe OTNPaBHOM TOYKU AN nepexoaa k bonee
3(P(PEKTUBHOMY C TOYKM 3pPEHUS MPUHOCUMON NONb3bl YNPaBneHNo TPaguLNOHHBIMU 3HAHUAMM
B KAQ4eCTBE OOHOr0 U3 UHTEMNNEKTYanbHbIX U KYNbTYPHbIX aKTUBOB OOLLNHBI. [MCKYCCUOHHbIN
NpoekT NHcTpymeHTapus BOUC npumeHnTeneHO K AOKYMeHTauuu B 06nactu TpaguuMOoHHbIX
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3HaHWI MOCTPOEH MCXOAs U3 Tpex aTanoB NPoLecca AOKYMEHTUPOBAHMS — a UMEHHO 3Tana o
Hayana JOKYMEeHTUPOBaHWS, 3Tana COBCTBEHHO JOKYMEHTMPOBAHMS 1 aTana nocne
[OKYMEHTUPOBAHMS, — C TeM, 4TOBbI C 6ObLIEN SCHOCTLIO MPOUNMIOCTPUPOBATL PasUYHbIe
BOMPOCHI, KOTOPbIE BO3HMKAIOT B 06NACTV MHTENNEKTYanbHON COBCTBEHHOCTU Ha Kax/a0M 13
aTanoB AoKyMeHTMpoBaHua''®.

OTOT AMCKYCCUOHHBINM NPOEKT MHCTpyMeHTapna BOUNC npuMeHUTEeNbLHO K AOKYMEHTaL MK B
obnacTy TpaaMLUMOHHBLIX 3HAaHWUI cneuuanbHO NpedHasHavyeH aAns UCnosib30BaHMUsl KOPEHHbIMU
HapogaMn N MecTHbIMU obLWMHamMK. OH MOXET Takke oKasaTbCsl MONEe3HbIM AN APYruxX nuy u
OpraHoB, Takux, Kak rocygapCTBEHHbIE cnyxawme BegomcTs VIC, nnua, oTBETCTBEHHbIE 3a
NPUHATNE NONUTUYECKUX PeLLEHUIA, Hay4YHO-UCCefoBaTeNbCKME YUPEXOEHNS N yYpexaeHus
KynbTypbl, peanuayoLlimne NpoeKkTbl JOKYMEHTUPOBAHMSI.

Korga 3HaHusa 3a40KyMeHTUpoBaHbl, AN MX oxXpaHbl MOXHO 3aencTBoBaTh Npasa
NHTEeNNeKTyanbHOM COBCTBEHHOCTU N ApYyrne NpaBoOBble MEXAaHN3Mbl, OQHAKO YCNeX MOXeT
ObITb 06ecneyveH ToNbKo B TOM Cryvae, ecnv AOKYMEHTUPOBaHUe NpoM3BEAEHO Haanexallumm
o6pasom. [UCKyCCUOHHbIN NpoeKT nHcTpymeHTapusa BOVIC npymeHnTenbHO K 4OKYMeHTauumn B
obnactu TpagUUMOHHBLIX 3HAHWUA NMPU3BaH NOMOYb OLEHUTbL BO3MOXHbIE BapUaHThI
YCTaHOBIIEHNSA OXpaHbl HA OCHOBE NpaB UHTENMNeKTyarnbHOM COBCTBEHHOCTH, CNnaHnpoBaTh U
peanunsoBaTb NPUMEHEHMEe NOAX0A0B M OCYyLLEeCTBIeHne cTpaTerui B obnactum
NHTEeNNeKTyanbHOM COOCTBEHHOCTUN Ha 3Tane OKYMEHTUPOBaHNS TPaLULMOHHBIX 3HAHWUNA.

Tunossblie nonoxeHnsa BOUC-FKOHECKO anst HaunmoHanbHbIX 3aKOHOAATENLCTB 06 OXpaHe
BbipaxxeHnn ponbKopa OT He3aKOHHOIO UCNOJIb30BaHUA U APYrMX HAHOCALLMX yluep6
AenucTBuUn

Ha coseluaHunn, opraHnsosaHHoM B 1982 r. npu cogencteum OpraHmsaumm O6begnHEHHbIX
Hauwuin no Bonpocam obpasoBaHus, Hayku n kynetypbl (KOHECKO) n BOUC, Komutet
NPaBUTENbCTBEHHbIX KCMEPTOB NPUHAN TUMO8bIE MOMOXEHUS. JTU NONOXEHWs NnpeanonaratT
MOAENDb SUi generis oxpaHbl B 0611acT MHTENNEKTyanbHOM COOCTBEHHOCTUN B OTHOLLEHUN
TPaAMLMOHHBIX BblIpaXXEHUIN KyNbTypbl/BblpaxkeHnn ponbknopa, kotopas nony4mna 4oCTaTouHO
LLMPOKOE MCMNONb30BaHWe rocygapcresamm — vyneHamm BONC.

Turniosble rionoxeHuUs Npu3BaHbl obecneunTb BanaHc Mexay OXpaHoW BblipaXkeHui dorbKriopa
OT 3noynoTpebneHnii, ¢ 0AHON CTOPOHbI, U CBOBOAOM M NOOLLPEHMEM AalbHENLLEro pasBuUTUA n
pacnpocTpaHeHus oorbknopa — ¢ Apyron. B HUX yunTbiBaeTCs TOT (haKT, YTO BbIpaXeHUs
PONbKIOpa COCTaBNAT XMBOW OPraHN3m 4YenoBe4YEeCKON KynbTypbl, U HENb3S AOMYCTUTD,
YTOObI OH 3840XHYICS B CIMLLKOM TECHbIX paMKaxX OXpaHbl.

B cooTtBeTCTBUM C TUMOBLIMU MOMIOXEHUSIMU TPAAVULNOHHBIE BbIPAXKEHNS KyNbTypbl/BblpaXkeHus
onbKIopa OXpPaHATCS OT «HE3aKOHHOIO UCMONb30BaHWSA U APYrMX HAHOCALLMX yLiepo
aencteuny». B 2000 1 2001 rr. BOUC nposena ob6cnenosaHune onbiTa rocygapcTs B o6nacTtu
MCNonNb30BaHWA U peanusaumm Tunosbix NonoxeHnn. OT4eT onyGrMKOBaH B Ka4eCcTBe
pokymeHta BOMC WIPO/GRTKF/IC/3/10.

[KoHeu npunoxeHusa n gokymeHTa)

e WHcTpymeHTapuii BcemmnpHoi opraHnsaumm UHTennekTyansHo co6CTBeHHOCTH B 06nacTm

AOKYMEHTUPOBaHUsi TPaAMLMOHHBIX 3HaHUIA — KOHCYNbTaTUBHBIA NPOEKT JOCTYNEH No agpecy:
http://ww.wipo.int/tk/en/tk/ TKToolkit.html.



