WHdopMaumoHHas 3anucka’
K TpmauaTtb wecton ceccum MKIP

MogrotoeneHa lNpeacepatenem MKIP r-Hom NeHom Moccom

BBegeHue

1. MepBbIi CBOOHBLIN AOKYMEHT MO reHeTnyeckum pecypcam (['P) 6bin nogrotoBneH Ha
aBaguarton ceccum MKIP B cbeBpane 2012 r. B gokymeHTe 6binv 0606LeHbl NpeanoxeHns 1
No3nuuK, N3NoXxeHHble B pabounx gokymeHtax MKIP 1 npeanoxeHusx rocygapcTB-yneHoB.
Bnocnencteum aToT AOKYMEHT ObiN CyLLeCTBEHHO AopaboTaH Ha ABaguaTh BTOPOW, ABaguaTh
TpeTben, ABafuaTh OeBATON, TpuauaTon u Tpuauate naton ceccuax MKIP. [JokymeHT
WIPO/GRTKF/IC/36/4 (CBOAOHDbIN [OKYMEHT, KacatoLWMACA NHTENNEKTYanbHOW COOCTBEHHOCTU U
reHeTUYECKNX PECYPCOB) NpeacTaBnseT cobor nocnegHu BapuaHT JOKYMEHTA Ha
paccmoTpeHun MKIP.

2. B nopsgke noarotoBku K Tpyguath wecton ceccun MKITP B HacTosiLwen KopoTKomn
NMHOpPMaLMOHHOM 3anucke 0606LLEeHbI HEKOTOPLIE KIoYEBbIE BOMPOCHI, KOTOPbIM rocygapcTea-
4neHbl MOTyT noxenaTtb yAenuTb ocoboe BHMMaHue. [nsa ynpoweHnsa NoHMMaHust 1 aHanusa
pasnn4yHbIX NOAXOA0B, NPeanoXKeHHbIX B JOKYMeHTe Ha paccMmoTpeHun MKIP, B HacToswen
3anuncke Takke NpMBOOATCA COOTBETCTBYIOLLME NONOXEHNS HAUNOHANbHbIX Y perMoHanbHbIX
3akoHoB. [Mogbopka npumepoBs Gbina cocTaeneHa 6e3 yuwepba Ansa no3nuum Kakoro-nmbo
rocygapcrtBa-yneHa.

3. MoayepkuBato, YTO B3rNsAAbl, U3NIOXKEHHbIE B HACTOsILEN 3anuCcKe, OTpaXaloT
MCKITIOUYMTESNIbHO MOEe MHEHME U He YManSIOT No6bIX NO3MLMUIA rocyaapcTB-4NEeHOB No
obcyxaaemMbiMm BonpocaM. HacTtosiwas sanucka, 6yayyum MHpopMauMOHHbLIM
AOKYMEHTOM, He UMeeT cTaTyca U He AiIBNsAieTcA paboyMm [OKyMeHTOM ceccun. OHa
COAEPXUT TOJNIbKO MH(OPMALIMIO ANA Pa3MbILLNIEHUS.

4. Kak 6bI1no ykasaHo B MOel MHAOPMAaLMOHHONM 3anucke, NOAroTOBIIEHHOW K TpuauaThb
narton ceccun MKIP, rocygapctBam-unieHaM HacTOATENbHO PEKOMEHAYEeTCs OnpeaennTb, Kakme
BapuaHTbl TPEBYIOT cornacoBaHns Ha MexayHapogHom yposHe B pamkax MKIP, a Takke
CYLLLECTBYIOT N1 anbTepHaTuBbl Bonee NpakTMYeckoro xapakrepa, KoTopble MOXHO 6bIr10 Obl
peanu3oBaTb B paMKax CyLLEeCTBYIOLLEN MEXAyHapOo4HO-NpaBoBon 6as3bl, MCX04sa U3 TOro, YTo
HEKOTOpbIE U3 HUX Y>KE NPUMEHSIOTCA Ha NpakTuke. Hanpumep, B Lenax ynpoLweHms noucka,
NpoOBOAMMOrO NaTEHTHbIMW 3KCNepTamMm ANs onpeaeneHus COOTBETCTBYHOLLErO M3BECTHOIO
YPOBHS TEXHUKMU, 1 BO M3bexaHne OWMBOYHON Bblgaym nateHToB B MexayHapoaHyto
naTeHTHyto knaccudpmkaumo (MINK) Heckonbko neT Hasag Obifiv BKITHOYEHbI HOBLIE NOAKITACCHI,
Npu3BaHHbIE NOBLICUTL 3PPEKTUBHOCTL onpeaeneHnss COOTBETCTBYIOLLLErO N3BECTHOrO YPOBHS
TEeXHUKM Npu 06paboTke 3asBOK, KacaroLMXCA TPAaANLMOHHBIX 3HaHM. Kpome Toro, ang uenen
naTeHTHOW aKCNepTu3bl ObINO pa3peLLeHO NCMNONb30BaTh B KAYeCTBE HEMATEHTHOW NuTepaTypsbl
OTAENbHbIE CNeUnann3npoBaHHbIE XXypHasbl N0 TPAAULMOHHBIM 3HAHUSM.

5. Mpn NoAroToBKe HACTOSLLEN 3anNNCKN MHOKO Obin B3AT 3@ OCHOBY AOKYMEHT
WIPO/GRTKF/IC/36/4 (CBOAHbLIN OOKYMEHT, KacaloLLMNCA UHTENNEKTYanbHON COOCTBEHHOCTU U
reHeTnyecknx pecypcoB). Kpome Toro, MHOK ObInin y4TEHbI Criegyowme JOKYMEHTbI:

o  WIPO/GRTKF/IC/36/5 (OT4eT, cogepxaLimi KoMnmnsaumio matepuanosB o 6asax gaHHbIX
Mo reHeTU4YEeCKUM pecypcam U CBA3aHHLIM C HAMU TPaLULMOHHBIM 3HAHUSAM);

! Mpumedanune Cekpetapmnata BOUC: Mpencepatens MKIP r-H NeH Mocc noarotoBun HacTosiLLyO
NHOPMAaLMOHHYIO 3anncKy A Toro, YTobbl MOMOYb rocyaapcTBam-yrieHam B NMOAroTOBKE K TpuALaTh LUECTON
ceccun MKTP.



6.

WIPO/GRTKF/IC/36/6 (OT4eT, cogepxalmm KOMNUIsILMIO MaTepuarnoB O pexmmax
pacKpbITUA NHOPMaLUKN O FEHETUYECKNX pecypcax N CBA3aHHbIX C HUMMK
TPAOVLMOHHBIX 3HAHUSX);

WIPO/GRTKF/IC/36/7 (CoBMecTHasa pekoMeHgauus no reHeTM4eCcKMM pecypcam um
CBSA3aHHbIM C HUMMW TPaAULMOHHBLIM 3HAHUAM);

WIPO/GRTKF/IC/36/8 (CoBmecTHasa pekomeHgaumsa o6 ncnonb3oBaHmm 6a3 gaHHbIX
ANA 3aWMTHOM OXpaHbl FEHETUYECKMX PECYPCOB M TPAAULMOHHBLIX 3HAHWUIA, CBA3AHHbIX C
reHeTU4YECKNMUN pecypcamm);

WIPO/GRTKF/IC/36/9 (Mpennoxenne o maHgaTte Ha npoeegeHue Cekpetapmatom
BOWC nccnegoBaHmsa B OTHOLIEHMU Mep MO HE4ONYLLEHMIO OLUMBOYHON Bblaaum
naTeHToB 1 06ecnevYeHno COOTBETCTBUSA AENCTBYIOLWUM CUCTEMAM NPEeAOCTaBeHUs
A0CTyna 1 COBMECTHOro Nosfib30BaHMS Bblirogamu)

WIPO/GRTKF/IC/8/11 (PackpbITne NPOUCXOXAEHUST UMM UCTOYHMKA rEHETUYECKNX
PECYPCOB W CBSA3AHHbIX C HAMWN TPaAWULMOHHbBIX 3HAHUI B NATEHTHbIX 3agBKax
(npeanoxeHue EC))

WIPO/GRTKF/IC/11/10 (deknapauus B NaTEHTHbIX 3asiBKaX MCTOYHMKA FrEHETUYECKNX
pPecypcoB 1 TpaguUMOHHbIX 3HaHWI: NpeanoxeHuns LLseriuapun)
WIPO/GRTKF/IC/19/11 (Bknaa cTpaH-e4UHOMbILLNEHHUKOB B (hOPMYNUPOBKY Liernen u
NPVHLMNOB OXpaHbl FEHETUYECKMX PECYPCOB M NPeaBapUTENbHOrO NpoeKkTa ctaTten no
OXpaHe reHeTU4eCKMX pecypcoB).

MHoto Takke ObINM UCNOMNb30BaHbI ABa cnegyrwmx Kpa|7|He nosie3HblX matepumana,

nogrotoBneHHbix Cekpetapmnatom BONC:

BakHenwwme BONpoChkI, CBA3aHHbIE C TPEOOBAHNAMU PACKPbLITUS CYLLHOCTM M300peTeHus
B Crly4ae UCMonb30BaHUsi B HEM FrEHETUYECKNX PECYPCOB U TPAANLMOHHBLIX 3HAHWUNA,
http://www.wipo.int/publications/en/details.jsp?id=4194; n

Tabnuua TpeboBaHMn O packpbITUN,
http://www.wipo.int/export/sites/www/tk/en/documents/pdf/genetic_resources_disclosure.
pdf.

LLINPOKMWA KOHTEKCT

7.

COOTBeTCTByI'OLLI,VIe MeXayHapoaHble paMoOYHble OOKYMEHTDI, perynupyrowme AoCTyn K

I'P n coBMecTHOE nonb3oBaHWe Bbirogamm oT HUX, obecneymsatoTca KoHBeHLMnen o
BGuonornyeckom pasHoobpasun (KEP) n Haronckum npoTtokonom perynupoBaHusa gocTyna K
reHeTU4eCKNM pecypcam 1 COBMECTHOrO UCMONb30BaHUS Ha CnpaBeaivMBon U PaBHON OCHOBE
BbIrog, OT UX NpuMeHeHus k KoHBeHumm o Buonornyeckom pasHoobpasum (Harormckumim
npoTokon), a Takke MexayHapoaHbIM JOTOBOPOM O FEHETMYECKMX pecypcax pacTeHu ang
npov3BoACTBa NPOAOBONBLCTBUA 1 BeAeHUs cenbckoro xosanctea (MAMPPICX)
MpoaoBONBCTBEHHOM U CENbCKOXO3ANCTBEHHON opraHusauun ObbeanHeHHbIX Haumi.

8.

I'P paccmaTpusatotcsa B pamkax MKI'P oTaensHO OT ABYX APYrnX TeM, a UMEHHO OT

TPagVLMOHHBIX 3HaHU (T3) 1 TpaauUMOHHBIX BbipaxkeHun kynbTypbl (TBK). T3 1 TBK, asnasacs
NPOAYKTOM YerioBeYecKoro pasyma, MoryT paccmaTpmBaTbCs B Ka4ecTBe «0OBHEKTOB
WHTENneKTyanbsHON CO6CTBEHHOCTUY, NPUrOAHbLIX A4S NPSAMOWN OXpaHbl C MOMOLLbIO JOKYMEHTa
no nHTennektyansHon cobcteseHHocTn (MC). B oTnnumne ot Hux, [P Kak TakoBble He ABNSOTCS
NPOAYKTOM YenoBeyecKoro pasyma, 1 ¢ HUMm cesasaHbl Bonpockl C nHoro xapakrepa.
N306peTeHuns, ocHoBaHHble Ha [P nnu cosgaHHble ¢ Ux ucnonb3oBaHneM, MoryT obnagaTb
NaTeHTOCNOCOBHOCTLIO, N MO3TOMY HEKOTOPbIE rocygapCcTBa-yneHbl 06eCrnoKoeHbl
BO3MOXHOCTbIO OLLMOOYHOWN BblAaun NaTeHTOB Ha N306peTeHns, KoTopble OCHOBaHbI Ha [P unu
co3faHbl ¢ Ux ncnonb3oBaHneMm. OHM 3avHTEpPecoBaHbl B MOBbILLIEHUN Ka4yecTBa NaTeHTHON
3KCNepTu3bl, a Takke aPPEKTUBHOCTU U NPO3PAYHOCTM NAaTEHTHON cnuctembl. OAHMM 13
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peLLeHun aensetca obecneyeHne 4OCTyna NaTeHTHbIX BEAOMCTB K COOTBETCTBYHOLLEN
WHdopmMaumn. HekoTopble rocyaapcTBa-yfieHbl CYUTAOT, YTO NaTeHTHasa cuctemal/cuctema NC
OOJDKHA Takke cnocobCcTBOBATL BbIMNOMHEHUIO 06513aTENLCTB NO AOCTYNY K pecypcam 1
COBMECTHOMY MOJSIb30BaHMIO BbIrO4aMu, B YAaCTHOCTU TEX, KOTOpble KacalTcs
npeABapuUTENbHOrO OCO3HAHHOMO COorfnacus, B3anmMoCcorflacoBaHHbIX YCIOBMI U CNpaBeanvBoro
N paBHOMPABHOrO COBMECTHOMO NOfb30BaHMA Bbirogammn, 06ycrnoBneHHbIMU
BblLLEYNOMSHYTbIMU MEXAYHapOAHbIMU PaMOYHbIMU JOKyMeHTaMmn. Takum obpasom, nepeq
MKIP ctosat cnegytowme Bonpockl: (1) ABASOTCA N 3TW ABE LeNn unu Kakasi-nmbo ogHa mns
HUx NnpaBomepHbIMn ana MKIP; n (2) npy ycnosmum ogobpeHnsa aTnx uenewn, kakme mexaHmambl
MOryT notpeboBaTbCs A8 UX LOCTMKEHUS.

0630p CBOAHOIO AOKYMEHTA

9. B ceBogHom gokymeHTte (WIPO/GRTKF/IC/36/4) ykasaHbl gBa obLimnx nogxoda unm
«MexaHun3amay Od pelleHuns cBa3aHHbIx ¢ [P BONpocoB, KacarowWwmMXcs UHTENNEKTYanbHON
cobctBeHHocTn (MC). B cBsisn ¢ aTumun aBymsa nogxogamm 6binv onpegenexsl ABa Habopa
Lienen NonuTuKkn.

10. B cBoAHbIV JOKYMEHT GbInn BKIOYEHb! criegytolye asa obLwmx noaxoaa unm
MexaHu3ma:

¢ TpeboBaHus o packpbiTun. BknioveHne B 3aKkoOHOA4ATENbLCTBO B 06nacTu
UC/naTeHTHOEe 3aKOHOAATENLCTBO HOBOIrO TPe60BaHUA O pacKpbITUM,
KacalLllerocs packpbIiTusl B 3asiBKe onpeaeneHHon nicgpopmauum (Hanpumep, o
CTpaHe npoucxoxaeHus unu ncrtoyHuke NP n T3, ceasaHHbix ¢ 'P), korpa
npeamMeT/3aaBreHHOe n3obpeTteHue BKo4YaeT npumeHeHue P n T3, cBA3aHHbIX €
P, nnn HenocpeACTBEHHO OCHOBaHbI HA HUX. HekoTopoe rocygapcTBa-YneHsbl
cuYUTaloT, YTO He creayeT BBOAUTb HOBbIX TPeBGOBaHUIM O pacKpbITUN.

e 3awuTHble/gononHUTENbHbIe Mepbl. [JaHHbI NOAX0A4 nNpegycMmaTpyBaeT Takue
Mepbl, Kak co3gaHne 6a3 gaHHbIX, A0OPOBONbHbLIX KOAEKCOB M PYKOBOACTB 415
BegomcTB NC/naTeHTHbIX BEOOMCTB, MEXaHU3MOB TPETENCKOro yperynmpoBaHus
CMOPOB M PEXMMOB Haasexallen OCMOTPUTENTBHOCTY B NATEHTHLIX BEAOMCTBaX B
COOTBETCTBMM C HALMOHAaNbHbLIM 3aKOHOAATENBCTBOM B MHTEpecax obecneveHuns
cobniogeHnst CooTBETCTBYOLWMX pexxmmon ATMB.

BaxHenlune Bonpochl AnA paccMmoTpeHusa Ha 36-u ceccuu MKIP

11. YUrto kacaeTtcs Tpe6OBaHMI7I O PaCKpbITUN, TO rocygapcTBa-4yrieHbl, KOTOpPbl€ BbICTYMNarOT
3a KaKyIO-J'IVIGO CbOpMy pacKpbITUA, KaK nNpeacTtaBideTcd, B LeyioM cornawlaroTcda € TeM, 4YTO UX
uenn OO0JKHbI 3aKni4aTbCA B criegytouem:

e obecneyeHre B3aMHOM NOSOEPKKN MEXOYHAPOAHBIX COrnalleHni;
obecneyeHmne npospadHocTn cuctembl IC/naTeHTHOM CUCTEMBI; U

o obecneyeHune Toro, YTobbl Begomctea MIC nmvenu gocTyn K Hagnexawen nigopmaunm
Ons npenoTBpaLleHns owmnboyHoro npegoctaeneHmsa npas MC/naTeHTHbIX Npas.

12. B nononHeHue K BbllLeyka3aHHbIM LlensaM s XoTen Obl Takke OTMETUTb, YTO, Kak
MoKasblBalOT NPMBEAEHHbIE HUXKE NPUMEpbI, HabNAAaTCs 3HAaYMTENbHbIE Pa3NNYns B
HaLMOHarnbHbIX N PErMoHarnbHbIX pexmnmax packpbltud. OTyacTu 9TO CBA3AHO C Pa3NUYnNsSMU B
TOM, KaK PEXUMbl PACKpPbITUS PETYNMPYIOTCSA HA HALMOHANbHOM UITN PETMOHANBHOM YPOBHSIX
nocpeacTBOM 3aKOHOB 00 oxpaHe okpyxatowen cpeqpbl/obecnedeHnn buopasHoobpasus,
NMaTeHTHOro 3aKoHOAAaTENbCTBA UM COMEeTaHWM TOrO U ApYroro. OTW pasnuynst MOryT BECTU K
YCUNEHNIO MPaBOBON HEONpPEeaEeneHHOCTN N BO3PaCTaHUIO PerynaTUBHON Harpy3ku/usgepxek
ANS ydpexaeHun, paboTtaroLmx B pasHbix opucankumnax. Focygapcrea-yuneHbl MOryT noxenaTb



paccMOTpeTb BO3MOXHOCTb BBEAEHUS B paMkax cucteMbl MC Habopa MexayHapoaHbIX
CTaHOapToB packpblTus B oTHowweHun [P n/nnn T3, cBasaHHbIX ¢ [P, ANa yMeHbLIEeHNsa 3TuX
noTeHUMarnbHbIX PUCKOB.

13. "ocymapcTBa-uneHbl MOryT noXxenaTb COCPEAOTOUMUTb CBOE BHMMaHMe Ha 36-1 ceccumn
MKI'P Ha cnefyrowmx BaxkHbIX BOMPOCax, CBA3aHHbIX C TPeBOBaHMAMM O PaCKpbITUN:

(1).NMpeameT nOKyMeHTa

OpavH 13 BaXkHbIX BOMPOCOB, KOTOPbLIW NpeariaraeTca pacCMOTpeTb rocyapcTBam-
YyrneHam, KacaeTcs TOro, JOSMKEH N [OKYMEHT NPUMEHSTLCHA TONbKO K NaTEHTHBIM
npaBam (1 NaTeHTHbIM 3asiBkaM) Unu Takke K gpyrum npasam VIC. TpebosaHus o
packpbITUK cogepxaTca B 3akoHogaTenbctBe 06 C mHornx ctpaH. B HekoTopbIx 13
HUX, Hanpumep B LLiBeunn n Kutae, Takne TpeboBaHMsa kacaloTCsl TONbKO NATEHTHOro
npaea. B psage ctpaH, Hanpumep B Odmonun n bpasnnum, gaHHble TpeboBaHus
NPUMEHSIOTCA KO BCEM COOTBETCTBYIOWMM npasam NC.

Kak npeacraBnsieTcsl, 3To 3aBMCUT OT BUAA 3aKoHa, B KOTOPOM coaepatcsi TpeboBaHus
O pacKpbITUK, TO eCTb TPebOoBaHUS O PacKPbITUN B NATEHTHOM 3aKOHOAATENbCTBE
NPUMEHSIIOTCA K MAaTEHTHbIM NpaBam/3asiBkaM, a TPeGoBaHNSA O PacKpPbITUM B 3aKOHaX O
HGuopasHoobpasum unu npaeax A4OcTyna 1 COBMECTHOM MONb30BaHUKN BbIroA4aMmn 4YacTo
NPUMEHSIIOTCS KO BCEM COOTBETCTBYHOLWMM npasam AC.

ocypgapcTBaM-uneHam Takke npeanaraetcsi pacCMOTPETb BONPOC O TOM, AOSMKEH N
OOKyMEHT, B gornornHeHue k ['P, pacnpoctpaHsaTteecs Ha T3, cBs3aHHble ¢ [P. CrniegyeTt
oTMeTUTb, YTo T3 He Bceraa ceasarbl ¢ [P. Kpome Toro, Heo6xogmMmo oTMeTUTb, YTO
Haxoaswmca Ha paccmoTpeHnn MKIP TekcT no T3 B HacToslLLee Bpems BKMAOYaeT
TpeboBaHue 0 packpbiTun. Mo3aTOMy rocygapcTBa-yneHbl MOryT noxenaTe PacCMOTPETb
BOMPOC O TOM, AOSMKHO N TpeboBaHue 0 packpbITUKM B TEKCTe Nno [P Takke
pacnpocTpaHsaTbecs Ha T3, cBa3aHHble ¢ [P.

B cBA3M ¢ AaHHbIM BOMPOCOM rocyaapCTBa-YneHbl JOMKHbI Takke AaTb onpeaeneHus
Takum TepMuHam, kak I'P (1 B TOM Yncne pemTtb BOMPOC O TOM, SOSMKHO NN
onpeaenexve P pacnpocTtpaHaTbCsa Ha Nnpom3BoAHble) n T3, ceasdaHHble ¢ P. [Opyron
BOMPOC KacaeTcs TOro, Kakme mMoryT 6bITb NpeayCMOTPEHbI UCKITOYEHNS 13
MaTtepuanbHon cpepbl oxBaTa TpeboBaHMI O pacKkpbITUW.

(2). XapakTep packpbiTus

TpeboBaHusa 0 packpbITum B oTHOLWEHUN P u/unn T3 cywecTByOT B TOW UK MHOW
dopMe B 3aKoHOOAaTENbCTBE MHOMMX CTPaH U YCTaHaBNMBAKOT pasfnnyHble YPOBHU
06a3aTenbCTB 4NN 3asBUTENEN:

o  ®dopmanbHble TpeboBaHNA 06 0683aTENBHOM PACKPLITUN, OTHOCSLLMECS K
Heo6XxoauMOCTV NPeACTaBNEHNS OKYMEHTOB ONpeAeneHHOro Tuna unm
dmsmyeckoro popmara.

Hanpumep, B LLiBenuapum ctatbs 49(a) egepanbHoro 3akoHa «O nateHTax Ha

n306peTeHus» oT 25 noHa 1954 r. (no coctosiHMio Ha 1 sHBapsa 2012 r.) rnacuT:
«[lMaTeHTHas 3asBKa OmMKHa cogepXxaTb MHpopMaumio 06 CTOYHNKE:
a) reHeTnYecKoro pecypca, k KoTopoMy usobpertatesnb UMW NAaTEHTHLIN
3asBuTENb MMEN AOCTYN, ecnu n3obpeTeHne HanpsIMyo OCHOBAHO Ha 9TOM
pecypce; b) TpagMuUMOHHBIX 3HAaHUA KOPEHHbBIX UM MECTHBIX OOLLMH, K KOTOPbIM
nsobpeTtatenb UM NaTeHTHbIN 3asBUTENb UMEN AOCTYM, eCru n3obpeTeHne
HanpsiIMylo OCHOBaHO Ha 3TOM pecypcey.




Kpome Toro, ctatbs 81(a) PeaepanbHOro 3akoHa rnacur:
«JTro6oe nnuo, KOTOPOE YMBILLNIEHHO NPEAO0CTaBMAET JTOXKHYH MHpopMaumio B
COOTBETCTBUM CO cTaTber 49(a), obnaraetcs wrpadom B pasmepe o 100 000
dpaHkoB. Cya MOXET BbIHECTU MOCTAHOBIEHME O NybnvKaumMn Takoro
peLueHns».

B HopBeruu pasgen 8(b) 3akoHa o nateHTax Ne 9 ot 15 gekabpsa 1967 r. (B cBogHOM

pegakummn 2016 r.) npegycMmaTpuBaeT:
«Ecnn nsobpeteHne kacaetcs buonornyeckoro matepuana unu [T3] nnbo
npegnornaraeT UX UCMOMb30BaHWe, TO MaTEeHTHasA 3asiBKa AOMMKHA BKIoYaTh
MHGOPMaLMIo O CTpaHe, B KOTOPOW M3obpeTaTenb cobpan unm nony4un aToT
mMaTepwan unm aTu 3HaHus (Npegocraensiowas ctpaHa). Ecnv us
HaLMOHanbHOro 3aKoHoA4aTeNbCTBa NPeAOCTaBNAOLWEN CTPaHbl cregyeT, YTo
Ans focTyna Kk buonornyeckomy martepuany unv ansa ucnonb3oBanus [T3]
OOIMKHO BbITb MONy4YeHo NpeaBapuTensHOe cornacue, To B 3asiBke
yKasblBaeTcs, Oblno Nn Takoe cornacue nosny4exo. [...] Hapywexue
06a3aHHOCTN packpbiBaTb MHGOPMaLMIO BrieYeT 3a cobon HakasaHue B
COOTBETCTBUM CO cTaTber 221 ObLerpaXxaaHCKoro yronoBHOro kogekca
(otMeHeH 3akoHom Ne 47 ot 4 nons 1991 r.). O6s13aHHOCTb packpbiBaTb
VHGOPMaLMIo He BNNSET Ha 06paboTKy NaTEHTHbIX 3aSBOK U AENCTBUTENbHOCTD
npae, NpPegoCcTaBNsieMblX BblAaHHbIMY NATEHTAMMY .

e CybGcTaHTMBHbIE TpeboBaHMs 06 06s3aTENbHOM PaCKPbITUN, OTHOCSALLMECS K
XapakTepy n3obpeTeHuss unu nexaliym B ero OCHOBe CTaHgapTam
naTeHToCcnocoBGHOCTU. WMHbIMK crioBamu, faHHble TpeboBaHUS O pacKpbITUK
CYMTAIOTCS BAUSIIOLLMMW HA NATEHTOCNOCOOHOCTb.

Hanpuwmep, B KOxxHon Adpuke pasgen 30 3akoHa «O BHeCEHUN U3MEHEHMI B 3akoH «O

nateHTax»» (3akoH Ne 20 ot 2005 r.) npegycmaTpuBaeT:
«(3A) Kaxgpbi naTeHTHbIN 3asBUTENb, NOAAIOLWMI NATEHTHYHO 3a8BKY C MOJHbIM
OMnMCcaHNEM TEXHUYECKMX XapaKTEPUCTUK, 4O NPUHATUS 3a8BKM NOLAET B
PErMCTPUPYIOLLNIA OpraH B YCTaHOBIIEHHOM MOPSiAKE 3asiBMEHME C yKa3aHUeM
TOro, OCHOBbIBAETCS N M306peTeHne, B OTHOLLEHMN KOTOPOro McnpalunBaeTcs
OXpaHa, Ha aBTOXTOHHOM Guonoruyeckom pecypce, [FP] nnu [T3] nnmn cnocobax
MX UCNONb30BaHUA NMbO ABMNAETCA NPOU3BOAHBIM TaKMX PECYPCOB, 3HAHWUIA UK
CrnocoboB MCMOMbL30BaHMS.
(3B) Peructpupytowwimin opraH obpallaetcs K naTeHTHOMY 3asiBUTENHO C
TpeboBaHMEM NpefoCcTaBUTb B YCTAHOBIIEHHOM NOPSAKE AOKa3aTenbCcTBa Toro,
YTO TOT O6ragaeT NPaBoM WM NOSTHOMOYMSAMU UCMONb30BaTb aBTOXTOHHbIN
6Guonoruyeckun pecypc, [FP] nnu [T3] nnm cnocobbl ux NCNONb30BaHUSA, ECNN
NaTeHTHbIN 3asBUTENb NOAAET 3asBMNEHNEe, yOOCTOBEPSOLLEE, YTO
n306peTeHne, B OTHOLLEHUN KOTOPOro MCNpPaLUMBaeTCs OXpaHa, OCHOBaHO Ha
aBTOXTOHHOM Guonornyeckum pecypce, [[P] unu [T3] unu cnocobax nx
UCMonb30BaHWsa NbOo SBNSETCS NPOU3BOAHBIM TakMX PECYpPCoB, 3HAHWIN UNn
crnocoboB MCNOMb30BaHUS».

B Unpauu ctatbsa 10(4)(d)(ii) 3akoHa «O nateHTax» 1970 r. ¢ U3MeHeHNsIMU, BHECEHHbIMU

3akoHom 2005 r., npegycmaTpuBaert:
«Ecnu 3asiButenb BkoYaeT B cneyudmrkaumo 6uonormyeckun matepumarn,
onncaHne KOTOpPOoro He COOTBETCTBYET TpeboBaHuAM nonoxerun (a) u (b)[7], n
€CInn Takon martepuvan He aBnseTcs obLen0CTyNHbIM, TO MPOLLECC Noaayn
3as1BKM 3aBepLUaeTCs NOCPEACTBOM AEMOHNPOBAHMSA 3TOr0 MaTepuana B
MeXayHapoAHbIM opraH no AenoHNpPOBaHWIO B COOTBETCTBMU ¢ Byaanewutckum
[0roBOPOM M MOCPEACTBOM BbINOSHEHUS CMEAYIOLWMX YCNOBUA, 8 UMEHHO: [...]
(d) packpbIT1e UCTOYHUKA U reorpadmnyeckoro NPoMCXoXaeHUst G1oNorMYeckoro
mMaTepuana B cneumukaLmmn, ecnv Takon matepuan Ucnonb3yeTcs B
13006peTeHnn.

e TpeboBaHua o OOPOBONBEHOM PACKPbITUM, KOTOPbIE ABMAATCA YacTbio
naTeHTHOW npoueaypbl, HO HEe BNUSKOT HA NaTeHTHOe Aenonpon3BOACTBO UMK
AENCTBUTENBHOCTb NaTeHTa.

| Hanpumep, B Fepmanum pasnen 34(a) sakoHa «O naTeHTax», ony6n1KoBaHHOMO |




16 gekabps 1980 r. (c yueTom nocnegHUX NONPaBoK, BHECEHHbIX CTaTbel 1 3akoHa oT

19 okta6psa 2013 r.), rmacuT:
«Ecnun n3obpeteHne ocHoBaHO Ha BMOMOrM4YEeCKOM MaTepuarne pacTUTeNbHOro
WIN KMBOTHOTO MPOUCXOXAEHNS NNBO OHO MpeAnonaraeT UCNoNb30BaHe Takoro
martepuana, B 3asBKy CriedyeT BKNoYaTb MHOpMaLIMIo O ero reorpadnyeckom
NPOVCXOXAEHNN, ECIIN OHO M3BECTHO. OTO He BMMSAET Ha 9KCMEepTU3y 3asiBOK U
OEVNCTBUTENBHOCTL NpaB, NpeAoCcTaBnsaeMblX BblAaHHbIMU NAaTEHTaMUy .

(3). Tpurrep packpbitTvsa

B cBsi3M ¢ Bonpocom o Tpurrepe 6bino NpeanoXeHo ABa BapuaHTa: NMpUHUMN
«UCNONb30BaHNA» U NPUHLIMMN «HANPsIMyH OCHOBAHO Hay.

e TepMuH «Mcnofnb3oBaHME» BCTpeyaeTcd B Haronckom npoToKose u KacaeTcs,
rnaeHbiM ob6pasom, HAOKP. Ha aHrnuninckom si3bike 3TO MOXeT BbITb TEPMUH
«use» nnu «utilization».

Hanpuwmep, B Kutanckon HapogHon Pecnyonuke (KHP) ctatba 26 3akoHa KHP
«O nateHTax» (C nonpaBkamu, BHECEHHbIMU peLLeHeM oT 27 gekabps 2008 r.
«O nepecmoTpe 3akoHa KHP «O nateHTax»») npegycmaTpyBaeT:
« YT0 KacaeTcs n30bpeTeHns, co3gaBaeMoro NoCPEACTBOM NCMONb30BaHUS
[FP], To naTeHTHLIN 3aaBUTEND B NOAaBaeMon JOKYMEHTaLUmMn ykasbiBaeT
HEMNOCPEACTBEHHbIV UMW UCXOLHbIA MCTOYHUK FEHETUYECKMX PECYPCOBY .
B npaBunax no peanusauumn 3TOro NosoXXeHus Takke NOSCHSAETCS, YTO BblpaXeHue
«un3obpeTeHne, cosgaBaemoe nocpeacTBoM ucnonb3osaHus [P]» oTHocuTCA K
«Co3aaHno N306peTeHnii, KOTopble CTAHOBATCHA BO3MOXHbIMKU BGnarogaps
MCMNOMb30BaHMIO reHeTUYecKom pyHKLmmn [[TP]».

B WHaum pasgen 10 3akoHa «O nateHTax» 2002 r. (C USMEHEHUAMMW) FNACUT:
«Kaxgas nonHas cneumdukaumns BKIIOYAET [...] packpbliTUe UCTOYHMKA U
reorpadMyecKkoro NpoMCXoXaeHnsa 6Monormyeckoro Matepmarna B
cneumgukauum, ecrnv OH NCMONb3yeTcs B N300peTEHNIY.

B Hopseruu pasgen 8(b) 3akoHa o nateHTax Ne 9 ot 15 gekabpsa 1967 r. (B cBogHOM

pepakumm 2016 r.) npegycMaTpuBaeT:
«Ecnun n3obpeteHne kacaetca buonormyeckoro MaTepuana unm TpagnLmMoHHbIX
3HaHuI NMbBo nNpegnonaraeT NX NCMOMb30BaHME, TO NaTEHTHas 3asBKa AOMMKHA
BKMOYaTb MHOPMAaLMIO O CTpaHe, B KOTOPOW n3obpetatens cobpan nnm
nonyYvn 3ToT MaTepuvan unm 3T 3HaHusa (NpegocTaBnsiowas ctpana). Ecnu ns
HaLMOHanbHOro 3akoHoAaTenbCTBa NPeAOCTaBNAOLWEN CTPaHbl cnegyeT, YTo
Ons gocTyna Kk buonornyeckomy martepuany unv ons Mcronb30BaHns
TPaAMLMOHHbIX 3HaHWI JOIMKHO ObITb MONy4YEeHO NpeABapuTensHOe cornacue,
TO B 3asiBKe yKa3blBaeTcs, Oblfo N1 Takoe cornacue nonyvyeHo.

e [lpyHUMN «HaNpPsIMy0 OCHOBAHO Ha» O3HA4aeT, YTo B M306peTeHnn
HenocpeacTBeHHo ncnonbaytotcesa NP, Kak npeacraBnsieTcs, ato Hanbonee
Yy3KO CCpOpMYnmMpoBaHHbIN TpUrrep.

Hanpuwmep, B LLiBenuapum ctatbsa 49 nonpasku k 3akoHy «O naTteHTax» OT 2 MIOHS
2007 r., RO 2008 2551, npegycmaTpuvBaer:
«Ecnu usobpeteHne ocHoBaHo Ha ['P] unu [T3], naTteHTHas 3asiBka 4OMKHA
copepxaTb nHopMaLmo 06 UCTOYHMKE:
(a) [FP], k koTOpOMY M306peTaTenb UMK 3asBUTENb MMEN AOCTYM, ECNU
AaHHoe n3obpeTeHne HanpsAMy OCHOBaHO Ha 9TOM PECYpPCE;
(b) cBsizaHHbIX ¢ [P] [T3] KOPEHHbIX UM MECTHbIX OOLLMH, K KOTOPbLIM
n3obpeTartenb Unu 3asBUTENb UMen JOCTYM, eCnu n3obpeTeHre
HEenocpeaCcTBEHHO OCHOBAHO Ha 3TOM 3HaHUMWY.

OnpeneneHns «UCMonb30BaHNUA» U «HANPSAMYH OCHOBAHO Ha» — 3TO ellle OOHM
BOMPOChI, KOTOpble HEO6X0AMMO PacCMOTPETb.



Ewle oguH TepMUH, KOTOPbIA UCNONb3YEeTCA B 3aKOHOAATENIbCTBE HEKOTOPbIX CTPaH —
«MPOM3BOAHBIN MO OTHOLLEHUIO K». BeposiTHo, 3To Hanbonee LWMPOKo
chopMynNUPOBaHHbIV TpUrrep. B oTCyTCTBME KOHKPETHOrO onpeaeneHnst 3TOT TePMUH
MOXeT ObITb MOHAT KaK OXBAaTbIBAKOLLMIA Pa3fNNyHbIe BELLM, OT NPSIMbIX (PU3NYECKUX
npousBogHbix NP go noboro cuHTE3MpoBaHHOro GMonorMyeckoro NpoaykTa, Co3gaHHOro
C UCMNONb30BaHMEM FeHHOW NocreaoBaTeNbHOCTM AAHHbIX, NMOMYyYEHHON U3 OHTANHOBOrO
XpaHunua nnu 6asbl gaHHbIX, BKI0Yas NtobOble NPOMEXYTOYHbIE Cryyau.

Hanpumep, B AHACKOM coobLiecTBe cTaTtbsl 26 pelwieHns Ne 486 «O6 obLiem npaBoBOM

pexunme oxpaHbl NPoMbILLNEeHHON cobcTBeHHOCTU» (2000 r.) rnacut:
« 3asBKa Ha Bblgady naTeHTa nogaeTcs B KOMNETEHTHOE HaLMOoHanbHoe
BEJOMCTBO U coaepXuT cnegytouiee: [...] (h) konuto goroBopa o goctyne, ecnu
NPOAYKTbI UMW MPOLIECCHI, B OTHOLLEHUM KOTOPLIX UCMpaLUMBAETCS NATEHT,
nomnyYeHbl UnNu cosgaHbl Ha ocHoBe [[TP] nMbo nony4YeHHbIX M3 HUX MPOAYKTOB, B
OTHOLLEHMMN KOTOPbIX OOHA U3 CTPaH-YNEHOB SBMNSETCS CTPaHON
NPOUCXOXAEHWNS; (i) B COOTBETCTBYHOLLMX CITy4asiX KOMUIO AOKYMEHTA,
YOOCTOBEPSIIOLLENO NMLEH3NIO UMW pa3peLLEHNE Ha Ucnosb3oBaHue [T3]
KOpEHHbIX adhpoaMepUKaHCKNX MU MECTHbIX OBLLUH B CTpaHax-YneHax, ecnm
NPOAYKTbI UMW MPOLIECCHI, B OTHOLLEHWNM KOTOPbIX MCNpPaLUMBAETCH OXPaHbl,
ObINN NonyYeHbl UK co3aaHbl Ha OCHOBE 3HAHWI, CTPAHOWN NMPOUCXOXAEHUSA
KOTOpPbIX SBMSIETCS O4HA U3 CTPaH-4YIIEHOB, B COOTBETCTBMU C MOSIOXKEHUSAMM
Pewwennsa Ne 391 n nobbiMy OENCTBYOLMMU NONpaBkaMy U UCMONHUTENbHbIMMU
pPacnopsPKEHNAMU K HEMY [...]».

[ns onpeneneHns TpUrrepoB UCNOMb3YIOTCA TakKe TEPMUHbBI «MPOU3BEAEHHbIN UMK
pa3paboTaHHbIN HA OCHOBEY, KOCHOBAHHbIN Ha», «6a3npyOLLUNCS Ha», «Kacatowmncs».

(4). CopepxaHue packpbiBaeMon MHcopmalmm
B oTHOLWEHNM coaepkaHust packpbITs ObINo NpeaiokKeHo TpY KaTeropmm MHopMaLmu;

(1) cTpaHa NPONCXOXAOEHWS;

Hanpuwmep, B HopBerumu pasgen 8(b) 3akoHa o nateHTax Ne 9 ot 15 nekabps 1967 r. (B

cBogHon pegakumm 2016 r.) coaepXXuT o4eHb NoapobHoe NpaBuno:
«Ecnun n3obpeteHne kacaeTtcs Guonormyeckoro matepvana nubo npegnonaraet
€ro 1Cnosib30BaHne, To NaTeHTHas 3asiBka AOSKHA BKIOYaTh MHGOPMaLMIo O
CTpaHe, B KOTOPOW M3obpeTaTtens cobpan unm nonyynn 3ToT Matepuarn
(npepocTaBnsowas ctpaHa). Ecnv ns HaumMoHanbHOro 3akoHoAatenbcTea
NpefoCTaBNSIOLWLEN CTPaHbI CrieQyeT, YTo ANs 4oCcTyna K Guonornyeckomy
mMaTtepwuarny JOImKHO BbiTb MONy4YeHo NpeaBapuTENbHOE corfacue, To B 3asiBKe
yka3blBaeTcs, bbIno Ny Takoe cornacue nonyyeHo. Ecnu npegoctaensioLas
CTpaHa He coBnafaeT Co CTpaHOM NPoOUCXOXAeHMs Bronormiyeckoro Matepuana,
B 3asiBKe TaKXe ykasblBaeTCsl CTpaHa NpoucxoxaeHusi. CTpaHa NpoucxoXaeHus
03Ha4aeT CTpaHy, B NPUPOAHON cpeae KoTopol 6bin cobpaH COOTBETCTBYIOLLNIA
maTtepwarn. Ecnv HaumMoHanbHoe 3aKoHOA4ATENbCTBO CTPaHbl MPOUCXOXKAEHNS
TpebyeT, 4To6bI Ana AocTyna Kk buonormiyeckoMy matepuany 6610 Nony4eHo
npenBapuUTEnbHOE cornacue, To B 3asiBKe yka3blBaeTcs, ObiNo nu Takoe
cornacve nonyyeHo. Ecnu nsnoxeHHas B 3ToM nogpasgerne nHgpopmaums
HEV3BECTHA, 3asiBUTENb YKA3bIBAET 3TOY.

(2) uctouHuk 'P n/vnun T3;

Hanpuwmep, B Kutainckon HapogHown Pecnybnuke ctatesa 26(5) 3akoHa «O nateHTaxy
(c monpaBkamu oT 27 gekabps 2008 r., koTopble BCTynunu B cuny B oktsbpe 2009 r.)
rnacur:
«[...]uTO KacaeTcs M306peTeHns, Co3gaBaemMoro NOCPEACTBOM MCMONb30BaHNSA
reHeTU4YeCKNx PecypcoB, TO 3asBUTENb B MOAaBaeMOoN 4OKYMEHTaLMm
yKa3blBaeT HEeMOCPEeACTBEHHbBIV UMM NCXOOHBIA UCTOYHUK FrEHETUYECKUX
pecypcoB; ecnu 3asBUTENlb HE MOXET yKasaTb UCXOAHBIA UCTOYHMK, OH
YKa3sblBaeT NMPUYMNHbBI STOTO».




(3) MHdopmaums o cobnrogeHnn TpeboBaHMA, KacarLMxcs 4OcTyna u
COBMECTHOrO NOMb30BaHUA BbIro4amu, BKIOYas NpeaBapuTenbHOro
OCO3HaHHOro cornacus.

Hanpumep, B AHACKOM coobulecTBe ctaTbhs 26 pelueHns Ne 486 «O6 obLiem npaBoBOM

pexume oxpaHbl NPoMbILLIEHHON cobcTBeHHoCTU» (2000 r.) npeaycmaTpuBaeT, YTO

naTeHTHas 3asiBka AOSKHA BKINoYaTh B cebs cneayoluee:
«KOMMWIO 4OroBopa O A0CTyne, ECNN NPOAYKThI UMW NPOLECChI, B OTHOLLEHUN
KOTOPbIX CMpPALUMBAETCH NATEHT, MOMyYEHbl UM CO3AaHbl HA OCHOBE
reHeTUYECKNX PECYPCOB NTMOO NOMYYEHHBIX N3 HAX NMPOAYKTOB, B OTHOLLIEHUW
KOTOPbIX OfiHA U3 CTPaH-4NeHOB SIBNSIETCS CTPaHOW NPOUCXOXAEHWS; [...] B
COOTBETCTBYIOLLUX CIyYasix KONUKO LOKYMEHTAa, YOOCTOBEPSIOLLErO NULEH3NIO
UNN paspeLleHre Ha NCMOoNb3oBaHNe TPaANLIMOHHbLIX 3HAHWUIN KOPEHHbIX
adpoamepuKaHCKMX M MECTHbIX OBLLMH B CTpaHax-YneHax, ecnv npoayKTbl
WNW NPOLIECChI, B OTHOLLEHNM KOTOPbIX MCNpaLLuMBaeTCs oxpaHsbl, [6binu]
nonyYeHbl UM Co3AaHbl Ha OCHOBE 3HaHWIN, CTPAHON NMPOUCXOXAEHMSA KOTOPbIX
SABMNSETCS OAHA U3 CTPaH-YIIEHOB, B COOTBETCTBUM C NOMNOXeHUAMY PelueHns Ne
391 1 nbbIMY AENCTBYOLLMMI NONPaBKaMU U UCTIONTHUTENBHLIMN
PacnopsKEHNAMU K HEMY».

B KOxxHomn Adbpuke Pasgen 30 3akoHa «O nateHTax» (C yd4eTtom nonpasok 2005 r.)

npegycMaTpuBaeT:
«Kaxgpli naTeHTHbIN 3asaBUTENb, NOOAIOLLMI NAaTEHTHYIO 3asiBKY C MOMHbIM
ONMUCaAHNEM TEXHUYECKUX XapaKTEPUCTUK, OO MPUHATUSA 3asBKU NOAaET B
PEFMCTPUPYIOLLNIA OpraH B YCTAHOBIEHHOM MOPSIAKE 3asiBIEHNE C yKa3aHUEM
TOro, OCHOBbLIBAETCS NN M300pETEHNE, B OTHOLLEHUWN KOTOPOIO MCMpallnBaeTCs
OoXxpaHa, Ha aBTOXTOHHOM OMONOrM4YeCcKoM pecypce, FreHETUYECKOM pPecypce,
TPaAWLMOHHbIX 3HaHMAX N0 cnocobax Ux UCTMONb30BaHNS UMK SBMSIETCH
NPOn3BOAHbLIM TaKMX PECYPCOB, 3HAHWIA UM CNOCOBOB UCNOMb30BaHUS.
Peructpupytowmii opraH obpallaeTcs kK naTeHTHOMY 3asiBUTENtO C TpeboBaHMEM
npeaocTaBuTb B YCTAHOBINEHHOM MoOpsiAKe AokasaTenbCcTBa TOro, YTo TOT
obnagaeT NpaBoOM MY NOSTHOMOYMUSIMU UCMOJIb30BaTb aBTOXTOHHbIN
BG1oNorMYecKnn pecypc, FEHETUYECKUI PecypC Uy TpaguLMOHHbIE 3HAHNUS UK
cnocobkl X MCNOMb30BaHNs, ECNY 3asBUTENb NOAAET 3asABIEHUE,
YAOCTOBEPSIIOLLEE, YTO N306pEeTEHNE, B OTHOLLEHNM KOTOPOrO UCMpaLLNBaETCS
OXxpaHa, OCHOBaHO Ha aBTOXTOHHOM GUOMOrMYECKUM pecypce, reHETUYECKOM
pecypce unm TpaauLMOHHBIX 3HAHUSAX UMM CNocobax MX UCNosb3oBaHMs NMHo
SIBNSAETCA NPOM3BOAHBLIM TakUX PECYPCOB, 3HAHMI UMK CNOcoboB
MCNONb30BaHUAY.

B gononHeHmne K pacCMOTPEHUIO BOMpPOCca O TOM, MHpopMaLus Kakmx KaTeropuin 4osmkHa
pacKkpblBaTbCS, HEOOXOANMO TaKKe PacCMOTPETbL OnpeaeneHnss «CTpaHbl
NPONCXOXOEHUA» U KUCTOUYHMKOBY.

(5). MocnepcTBua HecobnaeHUA

Kak 6b1510 yKazaHO MHOHO Bbille, CBOAHbIN JOKYMEHT Obin CyLLeCTBEHHO AopaboTaH, 1 B
HeM NpeaycMOTpeHa BO3MOXHOCTb CO34aHMa agMUHUCTPATUBHOIO MEXaHn3Ma B Lensax
obecneyveHns TpaHCNapeHTHOCTM B paMkax cuctembl IC/naTeHTHOM cuCTEMBI, a He
OAHOrO NNLLb PeXMMa, OCHOBAHHOIO Ha CyLLECTBEHHOM KPUTEPMM NAaTEHTOCNOCOBHOCTH.
OAavH 13 BONpoCoB, KOTOpble HEOHXOOUMO PAacCMOTPETb, KACAETCs TOro, HY>KHO Jn
AeTarnbHo onncaTb B AOKYMEHTE Mephbl, NPUHMMAaEMbIe 40 1 NOCrne perucTpauum, npm
TOM YTO MeXayHapoaHble okyMeHTbl B obnactn MC obblvHO cogepXaTt MUHUMarbHbIE
CTaH4apTbl, BKOYaloLwme rubkue BO3MOXKHOCTU NS peanusaumm rocyaapctTsamm-
4YneHamm gaHHbIX MeXAyHapOAHbIX 4OKyMeHToB B obnactu MC.

OfvH 13 KNYeBbIX BONPOCOB, KacaloLWUXcsa NocrneacTBuii HeCobMoaeHNsl, COCTOUT B
TOM, JOIMKHO N HecoGnoaeHe oTpaXaTbCsa Ha AeNCTBUTENbHOCTY BblAAHHOIO
naTeHTa W, ecrnv fa, TO Ha KaKoM YCroBUWN 0NyCKaeTCs aHHYNMpoBaHne, 0Cob6eHHO
YUYUTbIBas BKIHOYEHME BapuaHTa co3aaHus agMUHUCTPaTUBHOrO MexaHnama? Kakue
ApYyrue BapuaHTbl CyLLEeCTBYIOT, MOMUMO aHHYNMPOBaHUS?



Hanpuwmep, B LLBenuapum B ctatbe 81(a) dheaepansHoro 3akoHa «O nateHTax Ha n3obpeTeHmsa»
oT 25 noHA 1954 1. (no cocTtosaHuto Ha 1 aHBapsa 2012 r.) 3a Hego6pOCOBECTHOE NpefocTaBneHe
HEBEpPHOW MHOPMaLMm NPeayCcMOTPeEH LWTpad, HO He aHHYNMPOBaHWE naTeHTa:
«JTroboe nuuo, KOTopoe HaMepPeHHO NpeaoCcTaBnAeT cornacHo ctatbe 49(a) [o packpbiTun
MCTOYHMKA] NOXHY MHdopMaumto, obnaraeTtcs wrpadom B pasmepe go 100 000
dpaHkoB. Cya MOXET BbIHECTU NOCTAHOBIEHNE O NyBMMKaLMN TAKOro PeLLeHns» .

B AHackoMm coo6uecTBe cTaTths 75 pelweHns Ne 486 «O6 obLiem NpaBoOBOM peXMME OXpaHbl
npombILneHHon cobeTeeHHocTUy (2000 r.) npegycmaTtpuBaert:
««KomneTeHTHbIV HauuoHanbHbIN OpraH oTAaeT pacnopsXeHne o6 abcontoTHOM
HeAencTBMTENbLHOCTY NaTeHTa B nioboe Bpems nnbo ex officio, nnbo no npocsbe noboro
nvua, B criyyae ecnu:
[...]
(g) He BbINa NpeacTaBneHa Konvs 4OroBopa O AOCTYMe, eChN NPOAYKTLl MU NPOLKECChI, K
KOTOPbIM OTHOCUTCH NaTeHTHas 3asiBKa, ObINM M3roTOBNEHbI NN CO34aHbl C
MCMOSIb30BaHNEM rEHETUYECKMX PECYPCOB MMM NMPOU3BOAHbLIX MPOAYKTOB, B OTHOLUEHUN
KOTOPbIX O4Ha U3 CTPaH-YIEHOB ABMAETCS CTPAHOW MPOUCXOXAEHNS;
(h) He BbINa npeacTaBneHa KoNus OKYMEHTA, YAOCTOBEPSIOLWErO NINLIEH3NIO UMK
paspeLleHne Ha UCnosib30BaHUe TPAAMLMOHHBIX 3HAHWUIN KOPEHHBIX adhpoaMepPUKaHCKMX
MNN MECTHBIX OOLLUMH B CTPaHax-yYneHax, ecrnv npoayKTbl NN NPOLIECChI, B OTHOLUEHUN
KOTOPbIX MCMpALUMBAETCH OXPaHbl, M3rOTOBMEHbI NN CO34aHbl HA OCHOBE 3HAHWW, CTPaHOW
NPOUNCXOXAEHNS KOTOPbIX BASETCA O4HA U3 CTPaH-YNEHOB».

B KOxxHomn Adbpuke pasgen 61 3akoHa «O BHeceHUM nameHeHui B 3akoH «O nateHTax»» (3akoH

Ne 20 ot 2005 r.) rmacur:
«JTroboe nuuo moxeT B Ntob6oi MOMEHT NOAAThb B YCTAHOBIEHHOM NMOPSIAKE XO0A4aTancTBO
06 aHHYNMpPOBaHWM NaTeHTa TONbKO Ha YKa3aHHbIX HUXKE OCHOBaHWUSIX, @ UMEHHO [...] ecniu
TpebyeMas feknapaumsi, nofaHHasi B CBA3W C 3asiBKOW Ha Bblgady nateHTa, unm
3asaBneHue, nogaHHoe cornacHo ycrnosuam pasgena 30(3A) [TpeboBaHue 0 packpbiTuu],
COLEPXKMT JNIOXHOE 3asiBMEHNE UMW NOXHYO MHAOPMaLIMIO, KOTOPbIE HOCAT CYLLECTBEHHBIN
XapakTep 1 0 NTOXHOCTU KOTOPbIX MaTeHToobNnaaaTenb 3Han UM o6 LEKTUBHO JOMMKEH Obin
3HaTb HA MOMEHT MoAauv Aeknapauny, 3asBrneH1s Unv npeacraBneHns HopMaLumy.

B UHaum ctatbs 10(4)(d)(ii) 3akoHa «O nateHTax» 1970 r. ¢ n”3MEHEHNIMUN, BHECEHHBLIMW 3aKOHOM

2005 r. «O BHeCeHMN nonpaBokK B 3akoH «O maTeHTax»» npeaycmaTpusaert:
«Ecnu 3asButenb BkntoyaeT B cneumndukaumio ruonormdeckun matepuan, onmcaHme
KOTOPOro He COOTBETCTBYET TpeboBaHuaM nonoxeHun (a) u (b)[7], n ecnu Takon matepuan
He ABnseTca obLleaoCTyNHbIM, TO NPOLECC NOA4AYM 3asBKM 3aBEPLLAETCS NOCPEACTBOM
[OENOHMPOBAHUA 3TOT0 MaTepuarna B MeXayHapoAHbI opraH no AenoHNPOBaHUIO B
COOTBETCTBUM C ByaaneluTckum JOroBOPOM U MOCPELACTBOM BbIMONHEHUS CrieayOLLNX
YCINOBUIA, @ UMEHHO: [...] (d) pacKkpbITMe NCTOYHKKA U reorpadMHeCKOro NPONCXOXAEHMS
Buonornyeckoro Matepuvana B cneuudukaunm, ecrnv Takon maTepuarn Ucnosnb3yeTcs B
13006peTeHnmny.

14. YT0 KacaeTcs 3aWMUTHLIX/AONONHUTENbHbIX Mep, onpeaesieHHbIX B CBOAHOM
OOKYMEHTE, TO HE06X0ANMO OTMETUTb, YTO OOHWN rOCyAaPCTBA-YNEHbI NonaratT, YTO 3aLUNUTHbIE
Mepbl camu no cebe, 6e3 4ONONHUTENBHbBIX TPeOOBaHWIA O PacKpbITUK, CTanu Gbl HAUMYYLWKUM
CpeacTBOM AN JOCTWXKEHUSI COOTBETCTBYHIOLUMX LIENEN, TOraa Kak Apyrue yTBepXaarT, YTo
TpeboBaHMsA O PacKpbITUM MOTYT ObiTb AOMOSNHEHbI 3aLWNTHBIMM Mepamu. C y4eToM 3TOoro
rocygapcTtBa-yfieHbl MOryT noxenaTb pacCMOTPETb BOMPOC O HEOOXOANMOCTU BKITHOHEHNS
CnefyrLLEro B aHHbIN MeXayHapoaHbI JOKYMEHT:

e Mep AOMKHOW OCMOTPUTENLHOCTMU ANA Toro, 4Tobbl AocTyn K [P ocywecTensancs
TONbKO B COOTBETCTBUN C NPUMEHMMbBIM 3aKOHOAATENbCTBOM O AOCTYNEe N COBMECTHOM
NoMb30BaHUKN Bbirogamu;

e aAMMHUCTPATUBHbLIX Mep A4Ns NPeaoTBpaLLEHMS OLWMOOYHONM BblAaun NaTeHToOB Ha
3asaBlIEHHbIE N306peTeHUs, KOTOpble OCHOBaHbl Ha P unu cosgaHbl ¢ ux
MCNONb30BaHNEM;

e aAMMHUCTPATUBHLIX Mep, KOTopble ByayT NO3BONATbL TPETBMM CTOPOHaAM OcrnapmBaTh
3aKOHHOCTb nMaTeHTa, cBdaA3aHHoro c [P; un
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e [OOPOBOSbHBIX KOOAEKCOB MOBEAEHUST U PYKOBOASLLMX MPMHUMMNOB 414 NOfb3oBaTenen
B oTHOLWeHun IMP.

15. Kak npegcraensercs, cpean rocy4apCcTB-YreHOB LUMPOKO pacnpocTpaHeEHO MHEHME O
TOM, 4YTO 6a3bl AaHHbIX, HE3AaBMCMMO OT nogxoda (HoBoe TpeboBaHME O PaCKPbITUN UMK €ro
OTCYTCTBUE), UrpatoT BaXKHENLLYIO POfb C TOYKU 3pEHUSA B3aUMOOENCTBUS CUCTEMDI
NC/nateHTHOM cncTtemsbl n 'P. [ocygapcTBa-yneHbl MOryT nogymatb Hag TeM, OOKHbI fn
©asbl JaHHbIX paccMaTpMBaTbCS Kak CaMOCTOATENbHbIN 3aLUTHBIN MEXaHU3M O51s1 QOCTUKEHUS
NpvHUMNnanbHbIX Lenen nnu ol yayT ononHsaTb TpeboBaHms o packpbliTun. ocygapcTtea-
YneHbl MOTyT TaKke noxenaTb pacCMOTPETbL BONPOC O TOM, TpebytoTca nu, a ecnu TpebytoTces,
TO Kakme UMEHHO 3aLUTHbIE MEPbI B OTHOLLEHUM 6a3 gaHHbIX no P. Ecnv goKymeHT Takke
npumeHsieTcs K T3, cBa3aHHbIM ¢ [P, kakoro poga 4OnonMHUTENbHbIE 3alUNTHBIE Mepbl MOTyT
notpeboBaTbCs B OTHOLLEHUN T3, KOTOpbIE ABNAKOTCS 00LWLEN3BECTHLIMU U/UMNN
o0LwenocTynHbIMI?

Opyrve nonesHble pecypchbl

16. £ oTmevato, uTo Ha Beb-cante BONC ecTb HEKOTOPLIE NONE3HbIE PECYPCHI, KOTOPLIE
rocygapcTtBa-yfieHbl, BO3MOXHO, NOXenarT UCMOoMb30BaTb B KAYECTBE CNPaBOYHbIX
mMartepuanos npu nogrotoeke k 36-n ceccum MKIP, kak To:
¢ VHdopmauunoHHas cnpaka Ne 10 «MHTennekTyanbHas cOGCTBEHHOCTb U rEHETUYECKUNE
pecypcbiy, http://www.wipo.int/publications/en/details.jsp?id=4011;
e PervoHanbHbIf, HALUWOHaNbHbIN, MECTHbIA U KONNEKTUBHbLIN OMbIT,
http://www.wipo.int/tk/en/resources/tk_experiences.html;
e Jlekuun n npeseHTaumm nNo oTAeNbHbIM TEMaM,
http:/imwww.wipo.int/tk/en/resources/tk_experiences.html#4
o Mnpes3eHTauuun, NOCBsLLEHHbIE TPEOOBaHNSIM O PAcKpbITUK; U
o npeseHTauuun, NocBsLleHHble 6a3am AaHHbIX.


http://www.wipo.int/publications/en/details.jsp?id=4011
http://www.wipo.int/tk/en/resources/tk_experiences.html
http://www.wipo.int/tk/en/resources/tk_experiences.html#4

