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Lokymenm nodzomoeneH Cekpemapuamom

1. Ha cBoewn gBeHaguaton ceccum, coctosBluencs B XXeHeBe 25 — 29 cdepans 2008 r.,
MexnpaButenbcTBeHHbIN komuTeT BOUC no nHtennekryansHoM CO6CTBEHHOCTH,
reHeTM4eCcKMM pecypcam, TPaauuUnoHHbIM 3HaHUaM 1 donbkropy (MKITP) pewwn, 4To
CekpeTtapuart, ¢ yyeTom npeawectsytowen pabotel MKI'P, nogrotoBut B Kauectse paboyero
AoKymeHTa TpuHaguaton ceccumn MKIP gokymeHT, koTopeli BygerT:

(&) xapakTtepusoBaTb 0643aTENbLCTBA, NONOXKEHUSA M BO3MOXHOCTU, yXKe
CYLLECTBYIOLLNE HA MEXOYHapOOHOM YPOBHE AN OXpaHbl TPAAULMOHHBIX 3HAHUI
(T3);

(b)  xapakTepusoBaTtb nNpobenbl, CyLLECTBYIOLME HA MEXAYHAapPOAHOM YPOBHE, MO
BO3MOXHOCTUN UNIOCTPUPYSA UX KOHKPETHBIMW NpUMepamu;

(c) copepxaTb coobparkeHusl, BaXKHble A115 onpeneneHns LenecoobpasHocTn
yCcTpaHeHus aTnx npobenos;

(d) onucbiBaTb BapuaHTbl AENCTBUI MO YCTPaAHEHMIO MBbIX BbIABIEHHbLIX NPpO6enos,
KOTOpblE CyLLECTBYIOT UK MOTYT ObITb pasdpaboTaHbl Ha MeXAyHapOAHOM,
permoHanbHOM UK HauMoHarbHOM YPOBHE, BKIOYas Mepbl NPaBoOBOro U MHOTO
Xapakrepa;

(e) conpoBoXgaTbCs NPUIOXEHNEM B BUAE Tabnuubl, OTpaXKkaroLwen MOMEHTHI,
YyNOMSHYTbIE Bbllle B MOANYyHKTax (a) - (d).

2. Nepepn CekpetapuaTtom Gbina nocTaBneHa 3ajava «sicHO U3NoXuTb paboune
onpeaeneHns unu apyrme UCXoAHble NPeanochIki CBOEro aHanm3aa.
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3.  [lepBbit npegBapuTenbHbii aHann3 npobenos B obnactu oxpaHbl T3 Obin
nogrotoeneH CekpetapmMaTtoM B TO BpeMsi U pacnpocTpaHeH cpeaun uneHos MKIMP ang
HanpaBrieHns Mo HEMY COOTBETCTBYIOLLMX 3aMedaHnii. C y4eToM MoSy4YeHHbIX 3amMeydaHmint
ObIN NOArOTOBNEH CneayLwnin NpeaBapuTenbHbI BapuaHT aHanuaa npobernos, KOTopbIv
6b1n pacnpocTpaHeH Kak gokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaTton ceccum
MKIP, coctosiBlielca 13 — 17 oktabps 2008 r.

4, To e camoe pelleHne bbino NPUHATO B 3TO BpeMs ABeHaauaTon ceccmern MKIP no
BOMNPOCY O TPaAULMNOHHBIX BblpaxeHusax KynbTypbl (TBK) — Takum obpasom, kK TpuHaguaTomn
ceccun MKIP 6b1n10 nogrotoeneHo ABa npenBapuTenibHbIX BapuaHTa aHanusa npobernos,
KoTopble cogepxanuch B gokymeHTax WIPO/GRTKF/IC/13/4 (b) Rev. (B otHoweHun TBK) n
WIPO/GRTKF/IC/13/5 (b) Rev. (B oTHOWweHUN T3).

5. K atomy momeHTy MKI'P yxxe npoBen o6CToATENbHbLIN aHanM3 BO3MOXHbIX MPaBOBbIX U
aAMWHUCTPaTUBHBLIX Mep oxpaHbl T3. OTOT aHanu3 BKOYan KOMMNIIEKCHOE U3yyYeHne
CYLLIECTBYOLLMX HALUMOHAmNbHbIX U peErMoHasnbHbIX NPaBOBbIX MEXaHNU3MOB, NPOBEAEHME
rpynnoBbIX Npe3eHTaummn, NOCBALLEHHbIX OMbITY PErynnpoBaHUsa AaHHON cdepsl,
HaKOMNMEHHOMY B pa3HbIX CTPaHax, BbigBreHne obLLMX 3NeMEHTOB CUCTEM OXpaHbl T3,
CUTYaLMOHHbIE NCCIefoBaHMsA, pe3ynbTaTbl perynspHo NpoBoAMMbIX 06CneaoBaHN
MexayHapoaHon 6a3bl NpaBoBbIX U aAMUHUCTPATUBHBIX HOPM, a TaKkKe BbisiBNIEHWE
KMoYeBbIX MPUHLMMNOB U Lienen oxpaHbl T3, NONy4YMBLUMX NOSOEPXKKY B X04e npeablayLumnx
ceccun KomuteTta. lNo npocbbe KomuTteTa ata npoBeaeHHas paHee paboTa no
onpeaeneHnto NCXoaHbIX NPeanoChbINIoK aHanuaa bbina pe3toMmpoBaHa B JOKYMEHTE
WIPO/GRTKF/IC/13/5 (a), oononHMBLIEM NpeaBapuUTENbHbI BapMaHT aHanmsa npobenos,
npenctaeneHHbIn B gokymeHte WIPO/GRTKF/IC/13/5 (b) Rev.

6. B xoge tpuHaguaton ceccum MKIP, cocTosiBlencs B oktabpe 2008 r., nogpobHoro
obcyxaeHust nokymeHta WIPO/GRTKF/IC/13/5 (b) Rev.? He npoBOAWOCh, U B PELLEHUSIX
Ceccuv roBOPUTCS TOMbKO, YTO OH Bbin «NPUHAT K cBegeHno»®. MKIP He npuHuman
peLLeHNsa 0 pacCMOTPEHUN JOKYMEHTa Ha ByayLumnx ceccusix.

7. B 2017 r. l'eHepanbHasa Accambnes BOUC obpatmnack k CekpeTapuaTy ¢ npocbbon
«YTOYHUTb NpoBeAeHHbIV B 2008 r. aHann3 NnpobenoB CyLeCTBYOLNX PEXNMOB OXpaHbl T3
n TBK».

8. B coOTBETCTBMM C 3TUM peLUEHMNEM B NPUMNOXKEHUMN | K JOKYMEHTY
WIPO/GRTKF/IC/37/6 6bin npeactaBneH yTOYHEHHLIV BapuaHT NpedBapuTeNnbHOro aHanmsa
npobenos B oxpaHe T3, BbinonHeHHoro B 2008 r. CTpykTypa, dhopmaT u cogepxaHune
npeablayLero aHannsa B OCHOBHOM Bbinu ocTaBneHbl 6€3 M3aMeHeHUn, KpoMe TeX Cny4vaes,
korga Heob6xo4MMo ObINo OTPa3nTb MNPUHATME HOBbLIX MEXAYHAPOAHbLIX MIHCTPYMEHTOB U
N3MEHEHMS B HOPMaTUBHOM pPerynmpoBaHny unu nonutuke. Takum obpasom, 3Ta Bepcusi no
cywlecTtBy npeactaensana cobown 3anpoleHHbin MKIMP yTouHeHHbI BapyuaHT. N3meHeHus
ObINM BHECEHbI, B YaCTHOCTK, B NyHKTbI 3-6, 12-13, 15, 16-17, 21-24, 33, 35, 39, 54, 59-61,
66, 71-73, 75, 81-84, 94, 98, 101, 108, 111-113, 117, 122, 125-126, 131, 134, 136, 138, 140,
142 v 147. B npunoxeHun |l cogepxanacb yToOMHEHHaa Tabnuua, oTpaxatoLlas Bonpochl,
YyNOMSHYTbIE BbIle B MOANYHKTax (&) - (d). 3TOT e AOKYMeHT 6binl BHOBb BbIMNyLUEH Ans
38-1n n 39-in ceccun MKI'P, a Takke BbinyckaeTcs AN9 HACTOALLEN CECCUN.

1 3ameuaHus, nonyyeHHsble B 3TO BpeMs, Bce eLle umetoTcst Ha Bebeante BOUC no cnepytollemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 lokymeHT WIPO/GRTKF/IC/13/11.

3 NokymeHT WIPO/GRTKF/IC/13/DECISIONS.


https://www.wipo.int/tk/en/igc/gap-analyses.html
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9.  YTOYHEHHbI BapuaHT NpeaBapuTENbHOro aHanunsa npobenoB 1 yToyHeHHas Tabnuua
npuBeaeHbl B NPUMOXEHNAX K HACTOSILLEMY [JOKYMEHTY.

10. Komumemy npednazaemcs
paccmMompems YmOYHEHHbIU
gapuaHm rpedeapumeribHO20
aHanusa rpobersnoes u mabnuuy,
codepxawuecs 8 npunoxeHusix | u ll.

[MpunoxeHus crneaytoT]
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L. BBEAEHNE

1.  [JOoKyMEeHT coaepXuT AaHHOe KpaTkoe BBEAEHUE U YEeTbIpe pasaerna, COOTBETCTBYOLLME
YyeTbIpeM arieMeHTaMm, NPeayCMOTPEHHbIM pelleHneM KomuTeTa, NpUHATLIM Ha ero
[ABEeHaaLaTon Ceccun, a UMEHHO:

- Pasgen Il: pabouune onpeneneHus n gpyrve UCXO4HbIe NPEANOChINKM aHanusa;
- Pasgen lll: obsizaTenbCcTBa, HOPMATUBHbIE MOMOXEHUSI U BO3MOXHOCTH, YKe
CYLLLECTBYIOLLME Ha MEXAYHAPOAHOM YPOBHE B pamMKax OXpaHbl TPaAULMOHHbIX 3HAHWIA

(«T3») (nognyHKT (a) pewenuns);

- Pa3spgen IV: npobenbl, CywecTByoWME HA MEXOAYHAPOOHOM YPOBHE, MO BO3MOXHOCTH
NPOUIITIOCTPUPOBAHHBLIE KOHKPETHBIMW NpumepamMmn (NognyHkT (b) pewenuns);

- Pasgen V: coobpaxeHus, BaxHble Ana onpeaeneHns LuenecoobpasHocTy ycTpaHeHns
3Tnx npobenoB (NoANyHKT (C) pewweHuns);

- Pasgen VI: BapuaHTbl 4ENCTBUI MO YCTPaHEHWO NobbIX BbISBMEHHbIX Npo6enos,
BKIIlO4asi NpaBoBble M Apyrue Mepbl, byab TO HA MeXayHapogHOM, PErMOHANIbHOM U
HaLMOHaNbLHOM YPOBHE, KOTOpPbIE yXe CyLeCTBYIOT Ui MoryT 6biTb paspaboTaHbl
(moanyHKT (d) pewweHuns).

2. B npunoxeHun || cogepxuntca Tabnuua, oTpaxkarowas NnornoXxXeHus, paccMaTpmMBaeMble B
3TUX pasgenax (To ectb B noanyHkTax (a)-(d) pewwenus KomuteTa).

II.  PABOYME OMNPEAENEHNA N OPYTUE NCXOOHbLIE MNPEAMOCHLIUTKN AHATTU3A

(a) Paboyue onpedeneHus

3.  [MpusHaHHOro MexayHapoaHOro onpeaeneHnst «TPaAMLMOHHbLIX 3HAHWN» KakK TakoBOro
He cyllecTByeT. B psge mexayHapoaHbIX OKYMEHTOB YNOMUHAKOTCSA TakMe POACTBEHHbIE
MOHATUSA, KaK:

- 3HaHMS, UHHOBALUW W MpaKTMKa KOPEHHbIX M MECTHbIX OOLLMH, BONSOLaoWme YepThbl
TpagMLUMOHHOro obpasa XunsHu, BaXHble A5t COXpaHeHnsa 6nonormyeckoro
pa3Hoo6pa3ns 1 YCTOMYMBOro UCNONb30BaHNS pa3HOObpasHbIx Gronornyecknx
pecypcoB
1

- T3, umeloLume OTHOLLEHWNE K FTeHETUYECKUM pecypcam?

- TpagUUMOHHbIE 3HaHWS, BaXKHble AN ob6ecneyeHnss pacTuTenbHbIX FeHeTUYECKUX
pecypcoB Ansi NPOM3BOACTBA NPOAOBONLCTBUS U BEAEHMUS CEMNbCKOro xo3sncTea’

1 CraTtbs 8(j) KoHBeHLMM 0 Buonormyeckom pasHoobpasuu.

2 CraTbsl 7 Harolickoro npoTokona perynimpoBaHust 4OCTYMNa K reHeTUYECKM Pecypcam U COBMECTHOTO
UCMOMb30BaHNS Ha CNpaBeAnMBON N PABHOW OCHOBE BbIFOA OT X MPUMeHeHMs K KoHBeHLMn 0 6ronornyeckom
pa3Hoo6pasun (Haroickuii npoTokon).

3 Cratbs 9.2(a) MexayHapo4HOro 4oroBopa o0 pacTUTeNbHbIX FreHeTUYECKMX pecypcax Ans NponsBoacTBa
NPOAOBONBCTBUSA Y BeAEHNS CENbCKOro X03sWCTBa.
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- KynbTypHOe Hacrnegue, TpaguuMOHHbIE 3HaHUSA Y TPAOULNOHHBIE BblpaXKeHUst
KynbTypbl, @ TakKe NPOSBNEHNS OCHOBAHHbIX HA HUX HAyK, TEXHOSOMMIN N KynbTyp,
BKMOYas 3HaHUS O JIIOACKUX U reHEeTUYECKUX pecypcax, CeEMeHax, fiekapcTBax, 3HaHue
CBOWCTB hayHbl U ¢onopsbl, YCTHbIE Tpaguunm, nutepaTypa, y30pbl 1 OPHAMEHTHI,
CMOPTUBHbIE N TPAAMLMOHHbBIE UrPbl, @ TakKe U306pasnTenbHOe 1 UCMONMHUTENBCKOE
nckyccteo*

- TPaAUUMOHHbIE 3HAHWS, BaXKHbIE AN CeNEKLUM XKUBOTHbIX U KMBOTHOBOACTBA®.

4. Tlpocbba 0 npoBegeHUN AaHHOrO NpeaBapuTENbHOro aHannsa npobenos kacaeTcs
«TPaAMLMOHHbBIX 3HAaHMINY KaK TaKOBbIX, @ HE Kakux-TO 6onee KOHKPETHbIX MOHATUN, TaKMX, KakK
T3, cBsizaHHbIE ¢ 06ecnevyeHnem BuopasHoobpasuns, 3HaHUS O FEHETUYECKMX pecypcax
pacTeHWU 1 XUBOTHBIX N T3, NpMHaanexalime KOpeHHbIM Hapogam (HasblBaeMbIX Takke
«3HaHMAMUN KOPEHHbIX HAPOA4OB»); Takue Gornee KOHKPETHbIE MOHATUS MOXHO cYMTaTh
BXoAsLWMMM B Bonee obuiee NoHATUE «TPaAMLUMOHHbBIX 3HAaHUNY Kak TakoBbiX. OaHako,
MOCKOJbKY MMeeTcs Npocbba 0 NpoBeAeHNM OTAENBHOrO aHanm3a NpobenoB B OTHOLLEHUN
«TPaAMLMOHHBIX BblpaXKeHW KynbTypbl», NPeaMeTOM aHannsa AormkHbl ObITb TPaAULMOHHbIE
3HaHWS B Y3KOM CMbICIIE CfI0Ba, a He Bonee LWnMpoKoe NOHATUE TPaAULMOHHBIX 3HaHUA,
KOTOpOEe MHOrga NCMonb3yeTcs B KayecTBe obwero n 6onee onucatenbHOro TepMmHa.
MosToMy TEPMUH «TPaAOULMOHHbBIE 3HAHUSI», UCKMIOYUTENBHO ANS Lienel AaHHOro aHanmaa,
NMOHMMAETCS Kak O3Ha4atoLLMIA 3HAHNS KaK TakoBble B 06LLEM CMbICNe, 0COOEHHO 3HaHUS,
ABNAIOLLMECS pe3yNbTaTOM MHTENNEKTYaNbHON AeATENBHOCTM B TPAANLMOHHOM KOHTEKCTE, U
OXBaTbIBAET NPaKTUYECKNE 3HAHUSA, (POPMbI MPAKTUHECKOWN AEATENBHOCTU, HABbIKU U
nHHoBauun. Takoe obLiee onpeneneHne T3 OCHOBaHO Ha pe3ynbTaTtax paboTbl camoro
Komuteta®.

5. B ocHoBy aHanusa npo6enoB NonoXeHo TakKke TO MCXOAHOEe AOMYyLLUEHNe, YTO aHanms
npo6enoB B NpaBOBOI OXpaHe MOXeT TpeboBaTb Gonee TOYHOro onpeaeneHnst NOHATUS
TPaAMLMOHHBIX 3HAHWI, NOCKOSbKY CIMLLKOM 0bLLee onpeaeneHne MoXeT okasaTbCs
He4OCTaTOYHO SICHBbIM A1 KOHCTPYKTUBHOIO aHanm3a npobenos. 3a rogbl paboTel KomuTeTa
npeanaranvcb U paccMaTpyBanuchb PasnuyHble KpUTEPUN OTHECEHUS 3HAHWIA

K TpaguUMOoHHbIM. U3 pa3nnyHbix BblpaboTaHHbIX KomuTeToM xapaktepucTtuk T3 B kayectse
XapaKTepucTuK, KOTopble MOTYT AaBaTb NPABO Ha NPaBOBY OXpaHy, OblNn 0TOGpaHbI
KpUTEepumn’, cornacHo KoTopbim Takue T3:

(i) cospatoTCs, COXpaHATCA U NepeaarnTcsl U3 MOKONEHUS B MOKONEHNE B
TPaAAULMOHHOM KOHTEKCTE;

(i) onpeneneHHbIM 06pa3oM CBA3aHbl C TPAOULNOHHOW U KOPEHHON OBLLMHON UK
HapOAOM, KOTOPbIE COXPaHAIT NN NepeaaroT UxX U3 NOKONEHNSI B MOKOSEHNE; U

(i) cocTaBnNAT HEOTBLEMIEMYIO YacCTb KyINbTYPHON MOEHTUYHOCTU KOPEHHOW U
TPaaNLUMOHHOM OBLLMHBI NN Hapoaa, KOTOPble NPU3HAKTCA HOCUTENAMU TaKnX
3HaHW Ha OCHOBE KaKom-TO (POPMbl UX XpPaHEHWS!, KONNEKTUBHOIO BriageHns nMmm
NN HECEHWS 3a HUX KYNbTYPHOW OTBETCTBEHHOCTU. JTa CBA3b MOXET BblpaXaTbCs,

4 Ctatba 31 Oeknapauuu Opranusauum O6beanmHeHHbIX Hauuii 0 npaBax KOpPeHHbIX HapoOoB, AOKYMEHT
WIPO/GRTKF/IC/12/INF/6.

5 MyHKT 12 UHTepnakeHcKoi Aeknapauum no reHeTMYeCcKUM pecypcam XUBOTHBIX.

6 cTouHuk: noccapuin OCHOBHBLIX TEPMUHOB B 06MacTy UHTENMEKTYanbHON COBCTBEHHOCTU U TEHETUYECKUX
pecypcoB, TPaAMLMOHHBIX 3HAHWUI 1 TPAAMLMOHHBIX BbIPAXKEHUI KyNbTypbl, OMYOGrMKOBaHHbIA NO agpecy:
https://www.wipo.int/tk/en/resources/glossary.html.

7 9Tu kpuTepun B3ATHI U3 N. 4 (MpaBo Ha oxpaHy), AokyMeHTa «OxpaHa TPaaULMOHHBIX 3HAHWIN: YTOYHEHWe Lienen
n npuHuunos» (WIPO/GRTKF/IC/8/5). ockonbKy HUKaKoro cornacus He JOCTUTHYTO, U 3TN KPUTEPUU OCTaoTCA
OOHVM M3 NPEAMETOB NPOAOIMKaOLLMXCSt NeperoBopoB B MexnpaButenscTtBeHHoMm komutete BOUC no
WHTENNEKTyanbHON COBCTBEHHOCTU, FTEHETUYECKUM pecypcam, TPaAMLMNOHHBIM 3HAHMSIM 1 hONbKIOpY, 3Ta CCbinka
He o6HOBNsiNack, oaHako ¢ 6onee HegaBHYMMW NpeaBapUTENBHBIMU MNOMOXEHUSIMU MO BONpocaM oxpaHbl T3 MOXHO
03HAKOMUTLCS MO cneayroLlemMy agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=368218.
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dopManbHO nnn HecpopmarnbsHo, B Buae 06bIMHOM MK TPaAULMOHHON NPAaKTMKM,
npaBuIl UM 3aKOHOB. MOXET y4nTbIBaTLCA U Takon hakTop, Kak MHHOBALMOHHOCTb
TPaANLUNOHHbBIX 3HAHWIA.

6. C TOYKM 3peHnss 4aHHOro aHanmaa, YToObl Noanexarb oxpaHe, 3HaHUSA A0MKHbI He
NPOCTO ONpeaensiTbCs Kak « TpaANLWNOHHbIE 3HaHMSI» B 00WeM nnaHe. MoxeT ObITb
HeobXxoaAnMbIM, YTOOLI OHK BoMMoLLLann B cebe NpeeMCTBEHHOCTb NOKONEHUI, UMENK
OOBEKTUBHYIO CBA3b C OOLMHON CBOEr0 NPOUCXOXKAEHMS N CYOBHEKTUBHO acCoLMmMpoBarmich C
Takon obLmMHON, cocTaBnsas Grnarogapsa 3TOMY 3f1EMEHT ee COOGCTBEHHOM MOEHTUYHOCTM.
3HaHus ABMATCA MOMEHTOM COLIMANbHOIO pa3BUTUS OBLLIMHBI.

7. BoT HekoTOpble KOHKpEeTHbIE npumMepbl T3:

—  TpaguUMOHHbIE MEAULMHCKNE 3HAHWUA — 3HaHUS O crnocobax NekapCcTBEHHOro
1CMOMb30BaHUs onpeaeneHHbIX reHeTUYEeCKUX PecypcoB, a Takke 0 MeToaax
NeYeHuns], He CBA3aHHbIX C UCMONb30BaHMEM FEHETUYECKMX PECYPCOB (TakuX Kak
TPaOuLMOHHBIA Maccax);

—  3HaHuA, cBsI3aHHble ¢ BropasHoobpasneM, UMK 3HaHWUSA, KOTOPbIE «MMEKT 3HaYeHne
[INA COXPaHEeHNsA 1 YCTOMYMBOrO MCMOSb30BaHMSA BUONOrMYeck pasHoo6pasHbIX
pecypcoB»®;

—  TPaAMUMOHHbIE 3HAHMSA, UMeloLLe OTHOLLIEHUE K TEHETUYECKUM pecypcaM pacTeHui
ANA uenen nponssoacTea NpoaoBOSbCTBUSA U BEAEHNUA CenbcKoro xossancraa’;

—  TPaAMUMOHHbIE 3HAHWS, UMEeIoLLe OTHOLLEHUE K CEMNeKLUM KUBOTHBIX U
XMBOTHOBOACTBY™.

(b)  [dpyaue ucxodHbie npednochbiiKu aHanusa

(i)  lMoHsmue «oxpaHbi»

8. B pamkax aHanusa npo6enoe goMmKeH paccMmaTpmBaTbCcsl BONpoc 06 «oxpaHe» T3.

B kakon-To cTeneHn aHanua NnpobenoB B OXpaHe, eCTECTBEHHO, TPeOyeT NOHNMaHNS camoro
TepMuHa «oxpaHa». B xoge cBoein gesatenbHocT KoMUTET MCXOAUN N3 CaMblX pasHbIX
BapMaHTOB TPAKTOBKM 3TOr0 MOHSATUS, OT NPaABOBOM OXpaHbl OT HECAHKLMOHUPOBAHHOTO
ncnonb3oBaHusa U NpucBoeHnsa T3 (Bnaa oxpaHbl, koTopast 06bIYHO paccMaTpmBaeTcs B
KOHTEKCTe 3aKoHOAAaTeNbCTBA M NOSIMTUKM, KacaloLLMXCA NHTENNEKTyanbHOM COOCTBEHHOCTHN)
A0 npakTnyeckux dopm 3awmtbl T3 oT ywepba n 6€CKOHTPOSTBHOINO PpacnpPoCTPaHEHMS
(Hanpumep, NPaKkTUYECKUX UHULMATMB NO AOKYMEHTMPOBAHMUIO U pErMCTPaUmm CUCTEM
TPaAULMOHHbBIX 3HAHUI, a Takke BbipaboTku NpaBoBbIX TpeboBaHWi B OTHOLEHUN 3almThl T3
oT ywepba, To ecTb, hakTnyeckn — o06s3aTenbCTB 3awmwaTb 1 cbeperaTte T3, a Takke
COOTBETCTBYIOLLME COLMATbHbINA, UHTENNEKTYanbHbIA U KyNbTYPHbIA KOHTEKCT,
nogaepxmeatowmm cuctemol T3).

9.  YTOYHEHMIO MNOHATUSA «OXPaHbI» MOrYT NOMOYb OTBETbI Ha Takme BOMpOCHI, KakK:
- 06beM COOTBETCTBYHOLLEN OXPaHbI:
- 00BbEeKTbI, KOTOPblE OXPaHAKTCA B HAcTosLLee Bpema (Hanpumep,
naTeHTOCNOCOOHbIE N306peTeHUs);

- gencrteus, OT KOTOPbIX OXPaHAKTCA 00BbEKTbI (Hanpmmep, onpeageneHHble Babl
MX NCNoJib30BaAHUA TPETbUMU J'IVILI,aMVI);

8 KBP, ctatbs 8(j)
9 MOMPPIC ®AO, cTaTbsa 9.2(a).
10 MyHkT 12 UHTepnakeHckol AeknapaLumm no reHeTUYECKUM pecypcam KUBOTHBIX.
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- AeNCTBUS, OT KOTOPbIX OHWN HEe OXPaHSTCS (Hanpumep, BO MHOTUX CTpaHax
NaTEHTOCNOCOOHbIE N306PETEHNSI HE OXPaHSIFOTCS OT UCMONb30BaHUS As
nccrnegoBaHui, NPOBOAMMbIX B HEKOMMEPYECKUX LIeNsiX); U

- KaK OHW OXpaHstoTcs (Hanpumep, orpaHMYeHa fn oxpaHa BO BpeMeHHU, TpebyeT
NV OHA BbINOSTHEHMS KAKUX-TO (DOPMaNbHOCTEN MU KaKUX-TO APYrnX YCIOBUIA
(Hanpumep, TpeboBaHMe 0 TOM, YTOGbI HepacKpbITasi MHopMaums, Ans
KOTOPOW UCMpalUMBaEeTCs oXpaHa, MMena KOMMEPYECKYLO, a HE KyNbTypHYHO
MW OYXOBHYIO LIeHHOCTb);

- W, C OpYyroi CTOPOHbI, Kakme 06BbEKTbI He noanexaT oxpaHe (Hanpumep, BO MHOTMX
CTpaHax He OXpaHATCA 0ObIYHbIE OTKPLITUA U NYONNMYHO pacKkpbITble
NpaKkTUYECKNE 3HAHUSA N HABbLIKN).

10. Xapaktep MHHOBALMWOHHOW OEATENbHOCTM KOPEHHbIX 0OLWMH 1 MIHHOBALMOHHOWN
«COCTaBNSLWEN» CUCTEM TPAANLMOHHBIX 3HAHWIA Takke MOryT cnocobCcTBOBaTh BbIIBNEHUIO
npo6enoB B NpaBOBOW OXpaHe, NOCKONbKY CyLLeCTBYOLWME hopMbl U CTaHAAPTLI NPaBOBOM
OXpaHbl MOTYT HE Y4MTbIBaTb MHHOBALUK, CYLLLECTBYIOLLME B TPAOULMOHHBIX KOHTEKCTaX.

11. TlpumMeHuTenbHO K T3 TEPMUH «OXpaHa» MMEET MHOXECTBO pasnunyHbIX 3Ha4YeHnn. OH
MOXeT 03HayaTb, B MPUHLMNE, (PUINYECKYIO OXpaHy MaTepuanbHbIX UICTOYHUKOB OT
yXyALIEHNs1 COCTOSIHUA UK yTpaTbl (HanpyMmep, pectaBpaumio APEBHUX TEKCTOB, CoAepXKaLLnX
T3) 1 3aKOHbI, BBOASALLNE UMM CTUMYNUPYIOLLME BBEAEHNE NporpamMm coxpaHeHusa T3. Ong
Lienen HacTosILLEero npeasapuTernbHOro aHanuaa npobenoB TeEpMUH «OXpaHay O3HavaeT
OXpaHy, KoTopas Yalle BCero paccmaTpmBaeTCs B KOHTEKCTE UHTENMNEeKTyannbHOM
COBCTBEHHOCTU, TO €CTb NPaBOBbIE MEPbI, OrpaHMYNBaloLLIME BO3MOXHOCTU MCMOMNb30BaHUS
OXpaHsemMoro matepuana TpeTbMMn NMuamMm Ha OCHOBE NpaBa NPenaTcTBOBaTh Nl0OOMY KX
MCNONb30BaHMWIO (MCKNOYMTENBbHbIE NPaBa), YCTaHOBNEHNS YCNOBUIA UX AOMYCTUMOrO
MCNONb30BaHWSA (Hanpumep, yCrnoBUN NNLEH3MM HA UCNONb30BaHWE NaTeHTa, YCNoBun
cobnogeHns KOMMepPYECKON TaHbl UM OXpPaHbl TOBAPHOro 3Haka, inbo 6onee obLnx
TpeboBaHui, KacalLMXCa crpaBeanMBOro BoO3HarpaXKaeH1st unm npusHaHus npaes). Kpome
Toro, B KomuteTte nogvepkmsanoch, 4to T3 MOryT oxXpaHsaTbCsa (pmusmdeckumu cpeactsamu, a
TaKKe OXPaHATbCH — B HEKOTOPbIX CMbICIaX TEPMUHA «OXpPaHa» — OT MCHE3HOBEHUSA NyTeEM
MOOLLPEHNS UX LLMPOKOIO UCMOSMb30BaHUA N YTO, C y4ETOM HEOBX0anMON dOpPMbl OXpaHbl,
npyvyemM 3TO MOXET ObITb CaMblM 3KOHOMUYHbLIM W JONITOBEYHBIM CPEACTBOM MX OXpaHbl. [pwn
TakoM MOHMMaHWUM TEPMUHA «OXpaHa» TPaaULMOHHbIE MHHOBALMMW, B YaCTHOCTU, CpeacTBa
TpaAVLMOHHOW MEULMHBI, KOXPaHANUCb» Bbl MyTEM COOENCTBUS UX LUMPOKOMY
NPakTU4EeCKOMY MCMOMb30BaHWUIO, OOHAKO 3TO HE TO MOHATME OXPaHbl, KOTOPOe 0ObIYHO
nmeeTca B BUAy npv BbipaboTke NONUTUKN B cdhepe MHTENMNEKTyanbHOM COBCTBEHHOCTH.

12. BwmecTe ¢ Tem, BBUAY CNOXHOCTM OLIEHKM NPOBENOB B NPaKTUY4ECKMX NHULMaTUBAX,
NpeanpUHUMaeMbIX Ha MeXayHapoaHOM YPOBHE, U BBMAY TOro, YTo paboTta Komuteta
OpPMEHTMPOBaHa Ha NpobreMaTuky NHTENNEKTyanbHON COOCTBEHHOCTU, B KOHTEKCTE
HaCTOALLEro JOKYMEHTa NO4 OXPaHOW NOHMMAETCsl OXpaHa OT HECAHKLMOHUPOBAHHOIO UM
HecnpaBeasIMBOro MCrnosib30BaHNA OxXpaHsieMbix 06bekToB. B Gonee obuiem nnaHe «oxpaHa»
B 3TOM CMbICe nogpasymMeBaeT onpeneneHHbl ypoBeHb NOCTOSHHOIO KOHTPONSA Unu
NMOSIHOMOYMI B OTHOLLIEHMM COOTBETCTBYIOLLNX TPAAULUMOHHBIX 3HAaHWIA, C BO3MOXHbIM NMPaBoM
NCKITIOMEHUA NpaB Apyrux nuu, UM nHble opMbl NOCTOAHHBIX NPaB MO OTHOLUEHWUIO K TaKUM
3HaHWSAM. TaKoW KOHTPOSb JOSPKEH OCYLLECTBNSATLCA OOLLMHON NN KaKMM-NnMbo Nuuom,
AEeVCTBYIOWMM OT ee nmeHu. OH OTnu4aeTcs OT pexrma obLwecTBEHHOro JOCTOAHUS, Npy
KOTOPOM MOfb30BaTerNb HE HECET HU MaTepunarnbHON, HA MOparnbHOW OTBETCTBEHHOCTU Nepes
cyb6beKTOM, NPeaoCTaBMBLLMM 3HAHUS.

13. 3710 OTHIOAb HE 03HAYAET, YTO 3TO €4MHCTBEHHAs 3aKOHHas UNKU BaxkHasi hopma oxpaHbl
nunn popma, KOTopyto cnegyeT cuntatb Hambonee Heob6xoaMMo. OTO NPOCTO OTpaxaeT
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XapakTtepHble 0cobeHHoCTK paboTkl camoro Kommteta. COOTBETCTBEHHO, AaHHbIN aHanun3
npobenoB kacaeTcst 06nacten, KoTopble SABMATCA 00bl4HBIM NPegMeToM 3aKoHOo4aTeNbLCTBA
no BOMpoCcaMm UHTENMEKTyanbHOM COBCTBEHHOCTU N COOTBETCTBYIOLLIMX MEP PErynmnpoBaHnS.
Hpyrne mexayHapoaHbii NpaBoBble CUCTEMbI, TakMe kak KOHBEHUMst 0 BUonornyeckom
pa3Hoobpa3sun unum koHeeHunn KOHECKO, nogxogaT K pa3nuyHbiM acnekTax COXpaHeHusl U
3aLWNTbl TPAANLMOHHBIX 3HAHWI B KOHKPETHOM KOHTEKCTE, COOTBETCTBYHOLLEM UX NpeamMeTy
perynupoBaHusi.

- Tak, ctatba 8(j) KbP, o3arnaesneHHas «CoxpaHeHue in situ», rmacuT, 4To Kaxgas
CTOpOHa «obecneynBaeT yBakeHne, COXpaHeHne 1 NogaepxaHne 3HaHun,
HOBOBBELEHMWI U NPAKTUKM KOPEHHBIX U MECTHbIX OOLLMH, OTpaXKatoLmXx
TPaAULMNOHHbBIN 06pa3 KN3HKU, KOTOPbIA MMEET 3HAYEHME ANS COXPAHEHUS U
YCTOMYMBOro UCNONb30BaHNst G1Monorm4eckoro pasHoobpasumsi, cnocobCcTByeT UX
bonee WMpOKOMY NPUMEHEHUNIO C 0A40BPEHUS N NPU y4aCTUN HOCUTENEN TaKMX
3HaHWI, HOBOBBEAEHMI N NPAKTMKK, a Takke NooLpsiET COBMECTHOE MOSib30BaHME
Ha cnpaBeanMBON OCHOBE BbIro4aMu, BbITEKAIOLMMN U3 NPUMEHEHUS TaKUX
3HaHuWK1, HoBoBBeAeHW N NpakTukny». B KBP cogepxatca n gpyrme nonoxeHus,
KacaroLmecsi pacnpoCcTpaHeHNsa 1 NOOLPEHNST UCMONb30BaHUSA TPAOULMOHHbBIX
3HaHWI: Hanpumep, B HEW roBOpUTCS 06 OXpaHe 1 MOOLLPEHUM «MCMNONb30BaHUS
Bronornyecknx pecypcoB B COOTBETCTBMM CO CNOXMUBLUMMUCS KyNbTYPHbLIMU
o0blyasiMK, KOTOPblE COBMECTMMbI C TPEGOBAHNAMUN COXPAHEHNS NN YCTONYMBOTO
ncnonb3oBaHna» (ctatbs 10), 06 «obmeH[e] pe3ynbTaTaMm TEXHUYECKNX, HAYYHbIX
N coumnanbHO-3KOHOMUYECKUX NCCNEeAOBaHUN, a Takke MHdopMaLmen o
nporpammMax npodeccmnoHanbHoM NoAroToBKN 1 obcneaoBaHnin, cneunanbHbIMK
3HaHMAMW, MECTHLIMU 1 TPAANLNOHHBIMU 3HAHUSMU KaK TaKOBbIMU U B COMETaAHUN
C TEXHONOIMAMM, YNOMSAHYTBHIMK B NyHKTE 1 cTaTbM 16», N O TOM, YTO «OH
BKIOYAET, KOrga 370 BO3MOXHO, penatpuaunio uHgopmaumm» (ctatba 17), a
TakKe 0 COTPyAHMYECTBE B 001acTu pasBUTUS U UCMONb30BaAHUS TEXHOITOTUMN,
BKITHO4Ast TEXHOSTOMMWN KOPEHHbIX U TPagMLUMNOHHbBIX OBLWKWH (cTaTbs 18).

- uenbto Harowckoro npoTtokona sABAseTcs COBMECTHOE U3BMNEYeHne Ha
cnpaseasiMBON U paBHON OCHOBE BbIro4, OT UCMNOSb30BaHNS rEHETUYECKUX
pecypcoB, YTO CNOCOBCTBYET COXpaHEHUIO pa3dHoobpasnsa Gronornieckmnx
pecypcoB 1 yCTONYMBOMY MCMOSIb30BaHUIO NX 3reMeHToB (cTaTbs 1). [poTokon
Takke OTHOCUTCA K T3, CBA3aHHbIM C reHeTU4eCKUMK pecypcamu 1 Bbirogam ot
MCNONb30BaHUSA TakUX 3HaHWN (cTaTbs 3).

- B KonBeHumn FOHECKO 2003 r. 06 oxpaHe HemaTepmnanbHOro KyrnbTYypHOroO
Hacnegusa oTMeYaeTcs, YTO «MoKa He CyLLEeCTBYET HUKAKOro MHOFOCTOPOHHETO
NpaBOBOro akTa, MMelLLEero obasaTenbHy0 CUMY N KacatoLwerocs OXpaHbl
HemaTepuarnbHOro KynbTypHOro Hacrneamsi». B KOHBEHLUMM rOBOPUTCS, YTO OHa
3aKNOYaeTCsa C Lerbio «OXpaHbl HEeMaTepuarnbHOro KynbTypHOro Hacnegusy,
KOTOpOEe onpeaenseTcs Kak BKroyarwLee «obblyaw, ... 3HaHUS U HaBbIKY, ...
Npu3HaHHbIe coobLLecTBaMu, rpynnamm n, B HEKOTOPbIX CIyyYasXx, OTAENbHbIMN
nMuamMmn B Ka4eCcTBe YacTu UX KynbTypHOro Hacregusay». CoxpaHeHue
onpegensaeTcs Kak «NpPUHATME Mep C Lernbio obecrneyeHmns XM3HecnocobHoCTH
HemaTepuarnbHOro KynbTypHOro Hacneausi, BKoyas BbiSiBIieHMe,
AOKYMEHTMPOBaHWE, UccneaoBaHne, COXxpaHeHve, 3almTy, Nonynsapusaumio,
NOBbILLEHNE ponu, nepeaayy, rmaBHbIM 06pas3oM C NOMOLLBI POPMASTbHOIO U
HedbopManbHOro obpasoBaHus, a Takke BO3pOXOeHNe pasrmyHblX acnekToB
Takoro Hacnegusi». HemartepuanbHoe KynbTypHOe Hacneame onpegenserca kak
BKIIlOHatoLLee «3HaHUs, HOYy-xay, HaBblKW, NPAKTUKM U NpeacTaBneHuns,
cosfaBaeMble U coxpaHsemble obLLMHaMM BO B3anMOLENCTBUM C OKpYXatoLLen nx
cpepon ... [O]ta chepa oxBaTbiBaeT MHOMMe obnacTu, Takme Kak TpaguuuoHHas
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aKornormyeckas MyapocTb, TPaAULMOHHbIE 3HAHWUS, 3THOBMONOrns, aTHOBOTaHKKa,
3THO300510rVsA, TPAAULMOHHbIE CUCTEMbI LIENUTENbLCTBA U hapMakones... »!L,

B kauecTBe o4HOro 13 npumepoB npueeaeHa cucteMma « AHACKOro KOCMOBUAEHUSA»
Hapoga kanaeans (bonuneus), KoTopas BKItoHaeT hapmakoneto 1 TpaguLMoHHYHO

CUCTEMy LenuTenbcTea.

- B ogHOM 13 MexayHapoaHO-NPaBoOBbIX JOKYMEHTOB, KacatoLMXCA NOMUTUKA B
obnactu kynbTypbl — KoHseHumn KOHECKO 2005 r. 06 oxpaHe 1 nooLlpeHnn
pa3Hoo6pa3nsa opm KyNbTYPHOro CaMOBbIPAXXEHUSA — «OXpaHay» onpeaensieTcs
«KaK NPUHATUE Mep, HanpaBIiEHHbIX HA COXpaHEHWe, 3aLLnTy 1 yBenmdeHme
pa3Hoobpa3ns opM KynbTYpHOro caMoBblpaxeHnsa». OHa UnnCcTpupyeT CBA3b
Mexay pacnpocTtpaHeHnem T3 n oxpaHon TBK, npusHaBas, 4to «pasHoobpasne
OpM KyNbTYpPHOro CaMOBbIPaXXeHUS, BKINOYas TPaanLMOHHbIe (DOPMbI, ABNSETCA
BaXXHbIM paKTOPOM, JAKOLLMM NI0SAM U HApOAaM BO3MOXHOCTb BblpaXkaTb CBOU
naen n LEHHOCTM U 0OBMEHNBATLCA MU C OPYTUMUNY.

14. XoTs B HacTosiLeM aHann3e NpobenoB NpU3HaeTCst BaXKHOCTb M aBTOPUTET TakuX yxxe
CYLLIECTBYHOLNX MEXAYHAPOAHO-NPaBOBbIX AOKYMEHTOB W BbIMOMHAEMbIX UMW BaXKHbIX 3a4a4
B obnactu cbepexeHus u 3awnTbl T3, Nnepen HUM He CTaBUTCS 3aa4a NonbITaTbCsA OLEHUTb
BO3MOXHble NpoGenbl B 3TUX JOKYMEHTaXx, KOTOpble NPUMEHSIIOTCS HA OCHOBE
CaMOCTOSATENbHbIX MAHAATOB; KakK y»Ke YNOMUHANoChb, OH NPU3BaH cCocpefoTo4MTb BHUMaHNe
Ha TOM acnekTe NpaBOBOW OXpaHbl, KOTOPLIN Yalle BCEro y4nmTbiBaeTcs npu paspaboTke
NONUTUKM U 3aKoHoaaTenbcTBa B obnactu UC.

15. B kOMMeHTapusix K nepBOMy BapuaHTy HacCTOSALLEro NnpeaBapuTenbHOro aHanmaa
nogvepKMBanoch, YTo TaKkylo HanpaBnNeHHOCTb aHanu3a NpobenoB He crneayeT pacueHnBaTb
Kak NpeaBOCXULLIEHNE BbIBOA4A O TOM, YTO TPAAULMOHHBIE 3HAHMUS MOTYT OXPaHATLCHA B paMKax
cuctembl NIC; npu 9TOM OTMEYarnoch, YTO CyLLECTBYIOT Pa3fiNyHble MHEHWS U NO3ULMK
OTHOCUTENBHO TOrO, Kakasi UMEHHO KOHLENUMsi OXpaHbl SABNSETCA NOAXOASLLEN.
CooTBeTCTBEHHO, aHann3 NpobenoB HOCUT onNUcaTENbHbIN XapakTep: BbIIBIEHWE TOro Unu
nHoro npobena B «oxpaHe» B 4aHHOM KOHTekcTe MIC He o3HavaeT, YTo Takon Npoben MoxeT
N JormkeH 6biTb yCTpaHeH. OTO Takke He 03HAYaeT, YTO HeKasi cuTyaums, KoTopas B
CTPOroM CMbICIe SIBNIeTCA OAHUM «NpobenomM», JOIMKHA YCTPaHATLCA B MPUOPUTETHOM
nopsake, paHee apyrux npobenos (BkNtovasa npobensl B Apyrnx opmMax oxXpaHbl, BbIXOOALLMNX
3a pamKu 3aKoHoAaTenbCTBa M NONIMTUKM B 06NacTn MHTeNnekTyanbHOM CO6CTBEHHOCTH).
Moatomy B pasgene IV npobenbl uKcMpytoTca B Nopsiake hakTUYeckon koHcTaTauum, a B
cnegyrowem 3a HAM pasgerne V nanaratotcsa coobpaxeHus, KOTopbIMW rocyaapcTBa-YneHsbl
MOryT PyKOBOLCTBOBATbLCH, pacCMaTpuBasi OTAeNbHbIN BONPOC O TOM, CrieayeT fiv Unm He
cnegyeT — v ecnu aa, TO KakuM 06pa3oM — YCTPaHATb T€ UMK UHbIE U3 BbIABIIEHHbIX
npobenos.

(i)  Cessb ¢ aHanusom ripobersios 8 obriacmu oxpaHsl TBK

16. B unHTepecax 6onbLuen onpeaeneHHoCT 4aHHOro aHanm3a Nnpobenos u B COOTBETCTBUM
¢ BblpaboTaHHbIM KomuTeToM 06LLmMM pabounm nogxogomM NpoBOAMTCA pasnuume mexagy T3 u
TpaaVLMOHHBIMY BbipaxeHuammn KynbTypbl (TBK). HekoTopble dpopmbl oxpaHbl TBK
KOCBEHHbIM 06pa3oM Takke obecneunBatoT oxpaHy T3: Hanpumep, Npy OXpaHe 3anucen
TPaAMLMOHHBIX MECEH N CKa3aHWM, C MOMOLLbIO KOTOPbIX T3 COXpaHATCS U NepeaarTcs U3
MOKOSIEHUS B NMOKOSIEHNE B paMKax OBLUMHBI, UNN NPU OXpaHe U3aenuin KycTapHbIX
NpOMbICII0B, BONSOLWakLWmnx B cebe cBoeobpasHble Npuembl paboTbl UNK NpakTuyeckme
3HaHWS U HaBbIKWN, OCHOBaHHbIEe Ha T3. YNomsHyTas Bbiwe cuctema «AHACKOe
KOCMOBMAEHME» HApOAa KanaBans — 3TO cMcTeMa MeANLUMHCKUX 3HaHWIA, KOTOpble Takke

11 http://www.unesco.org/culture/ich/index.php?pg=56
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BOMNSIOLLAIOTCS XKEHLUHaMM Kanasans B COOTBETCTBYIOLLMX 3N1IEMEHTOB OPHAaMEHTa Ha TKaHsIX.
BHumaHwue, 6e3ycnoBHo, cnegyeT yaensaT 06oMM acnekram cuctem TpaguUMOHHBLIX KynbTyp
N CUCTEM 3HAHWI: KaK CyLLLECTBY UMW COAEPXKaHUIO NPAKTUYECKMUX 3HAHUIN, KOTOPLIMU
obnagaroT obLLMHbI, TaK U UCMOSNb3yeMbIM MU (DOPMaM BbIpaKeHUs. TN BUObI OXpaHbl
POpM BbIpaXKeHN TPaANLNMOHHOW KyIbTYpbl U KyNbTYPHOrO Hacneaus Hagnexalumm obpasom
paccMOTpeHbl B YTOYHEHHOM BapuaHTe aHanu3a npobenos B oxpaHe TBK (aokymeHT
WIPO/GRTKF/IC/37/7) n ynoMuHaroTca B JaHHOM aHanuse npobenos B oxpaHe T3 nub
BCKOIb3b, B MOPSAKE NOATBEPKAEHNS B3aUMOONONMHAEMOCTHN 3TUX ABYX aCneKToB OXPaHbl.

(i)  PasHoobpasue ceolicms T3

17. AHanus ocHOBaH Ha CreayoLMX UCXOAHbIX AOMNYLLEHUAX B OTHOLLEHUM OBLLIMX CBONCTB
T3

— T3 moryT BKntoyaTb B ce6s1 KOHKPETHbLIE 3NIEMEHTbI 3HAaHWUIA, B TOM YKCe
MHHOBALIMWN, aBTOPOM KOTOPbIX SBMSAETCA OOUH U3 YTIEHOB TPaAULMOHHONM OBLLMHDI,
nnu Gonee LWMPOKUIA KOMMIEKC CUCTEMATU3NPOBAaHHbIX 3HaHU. He nenaetcs
HUKaKMX UCXOAHbIX AONYLLEHUA OTHOCUTENBHO TOr0, AOIMKHbI NN «TPaAULMNOHHbIE
3HaHWS1» OrPaHNYMBATLCS KOHKPETHBIMU 3fIEMEHTaMUN 3HAHUI UNK BbITb CUCTEMON
3HaHWI.

—  He genaeTcsa HMKaKMX NCXOAHbBIX OOMYLLEHWUA OTHOCUTENBHO TOrO, SIBASIKOTCA NN
onpeaeneHHble T3 0653aTenbHO NATEHTOCNOCOOHLIMU UNK 06s13aTENBHO
HenaTeHToCnoCobHbIMM; anemMeHTbl T3 MoryT ObiTb Kak NAaTeHTOCNOCOOHbIMM, Tak
N HENATEHTOCNOCOOHLIMWU. BO3HWKHOBEHME MHHOBALMKN B TPAANULNOHHOM
KOHTEKCcTe camo no cebe He genaeT ee HeNaTEHTOCNOCOOHON (NpWU YCNOBUK, YTO
naTeHT BblgaeTcsa NOANMHHOMY n3obpeTaTtento, aBTopy/aBTopam UHHOBaLWNA,
NPONCXOAALLNX U3 TPAAULMOHHOW OOLLMHLI, MU NX NOASTMHHBLIM
npasonpeemMHukam). MHbiMy cnoBamu, cam hakT, YTo onpeaeneHHble 3HaHUS
SABMAKTCH «TPAAULIMOHHBIMWUY, OTHIOAb HE NULLIAET UX NaTEHTOCNOCOOHOCTU. Tem
He MeHee, BO3MOXXHa NpaBoBas HEONPEAENEeHHOCTb B OTHOLLEHUM CnocoboB
NPYMEHEHUS CTaHAAPTOB HOBU3HbI, M306peTaTenbCKOro YpoBHS U NONE3HOCTU K
3asBITIEHHBLIM M300pETEHMAM, KOTOPLIE CaMK NpeacTaBnaoT cobon T3, aBnaTcs
NX NPOU3BOAHBLIMM UMM CO3AaHbl B pamMKkaX CUCTEMbI TPAAULIMOHHbIX 3HAHWIA.
Kpome Toro, MOXeT CyLLLeCTBOBaTb HEOMNPEAENEHHOCTb B OTHOLLIEHMM CNOCOOO0B
onpeaeneHns COOTBETCTBYHOLLErO 3asBUTENSA — HAaNpUMep, B criyvae, korga
nateHTocnocobHble T3 co3gaHbl B paMmkax TpaguuMoHHON OBLLMHbI UK APYroro
coobLecTBa.

— T3 He obszaTenbHO cnegyeT paccmaTpmBaTb B KAYECTBE PACKPbIThIX UK HE
PacKpbITbIX MyGANYHO: OHU MOTYT BbITb KakK packpbITbIMW, TaK U HE PACKPbITbIMMU.
Kpome Toro, MOXeT cyLLlecTBOBaTb NpaBoBasi HeonpeaeneHHOCTb B OTHOLLEHUN
TOro, MOXHO N T3, packpbITble B paMKax MECTHOMW UIM KOPEHHOWN O6LLMHbI,
cunTaTh «HE PacKpbITbIMU» UIM HEe BXOASAWMMM B O6LLLECTBEHHOE JOCTOSHNE.

— B oTHOWweHnn T3 MoryT NpUMeHATLCA pasnnyHble POPMbl COBCTBEHHOCTH,
OTBETCTBEHHOIrO XpaHeHusi, NpaB 1 MHTEPECOB, NPEAYCMOTPEHHbIX MPaBOM
cnpaBeanuBoCcTU. TakMmu npaBamMn MOXeT 0bnagaTb OTAeNbHbIA YneH OO MHbI,
o6LWuHa B Lenom (He3aBMCUMO OT TOrO, NPU3HAETCS I OHW IOPUANYECKN B
KayecTBe TakoBOW) nnu rocyaapcTeo (nnbo camo no cebe, nnbo kak
AOBEPUTENbBHbLIN YNPaBnsAoLWmMA B UHTEpecax OTAENMbHbIX N, U OBLLMH).

12 Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9 «[NepeyeHb 1 KpaTKkoe TeXHUYECKoe NosiCHeHNe B OTHOLLEHUN
pa3nuyHbix OPM CyLLECTBOBaHNS TPaAULMOHHBIX 3HAHWI», pa3MeLLeHHbI No agpecy:
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf ic_17_inf_9.pdf.
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OnpegeneHHble acnekTbl T3 MOryT acCcoLMMPOBaTLCA C OTAENbHbLIM YI1EHOM
OoOLLKMHBI, AaXe ecnu obnagaTenem Bcero komnrekca T3 aBnseTcs obLmnHa Kak
TakoBasi, KoTopasi SIBNsieTCsl XpaHUTeNnemM BCEro KOMMeKca Takux 3HaHWIA.
OnpegeneHHble T3 MOryT Takke SBNATbLCA YacTblo 0bLero Hacnegms
4YenoBeyecTBa M He NpuHaanexaTb HAKAKOM KOHKPETHOM OOLLMHE Unn CTpaHe.

—  3HaHus KopeHHoU 06w uHbI cunTaloTcst bonee onpeaeneHHbIM KOMIMITEKCOM
3HaHWK1, Yem T3, NOCKOSbKY OHM CO34al0TCs, NOAAEPKUBAIOTCS U
pacnpoCTPaHSTCA KOPEHHLIMWM HAapo4amK, NPU3HAHHBIMU B KAYECTBE TaKOBbIX.
Hocutensmun T3 MoryT GbITb U ApyrMe MecTHbIe U KyTbTypHble OOLLMHBI, KOTOpPbIE
He NPU3HaITCS B KAYeCTBE KOPEHHbIX OOLWNH. Bo3MOXHO, 4TO psg nogxodoB K
aHanun3y npobenoe gormkeH byaeT oTpaxaTb BO3MOXHbIE pa3nnyns B Nogxoae K
3HaHMSAAM KOPEHHbIX OOLLMH 1 K TPAAMULMOHHbLIM 3HaHMSM B bonee LLIMPOKOM
CMbICNe crioBa — cnegyeT OTMETUTb, HaNpMMep, YTO NpaBa KOPEHHbIX HAPOAOB Ha
TPaauLMNOHHbIE 3HAHNSA Obinn onNpedenieHbl B MEXAyHApOaHOW Aeknapaumm
(koTOpasi paccMOTpPEHa HUXeE).

(iv) Xapakmep sbisierisiembix «npoberos»

18. Becbma BEpOATHO pacxoxaeHne MHEHUN OTHOCUTENbHO TOro, YTO crneayeT cumTaTb
pearnbHbIM «nNpoberiom» B 061acTu oxXpaHbl; OT4YACTU 3TO OOYCNOBNEHO TEM, YTO CaM TEPMUH
«OXpaHa» MOXeT MMETb BECbMa LLUMPOKME KOHHOTaL MU UM TOYHOE NPaBoOBOE NPUMEHEHME.
B HacTosiwem npeaBapuTenbHOM BapuaHTe aHannsa npobenos npobnema Takoro
pacxoXaeHus B Noaxo4ax peLlaeTcst NyTemM OoTPaKeHUs LUMPOKOTO CnekTpa BO3MOXHbIX
BapMaHTOB peLLeHns Bonpoca 0 TOM, YTO criefyeT NoHMMaTh Noa «npobenomy; Takve
pa3nnyHble BO3MOXHbIE A0NYyLLEHNS pasbscHsATCA B pasagene V. B pasgene IV (¢)
HaCTosILLEero aHanmaa nepeyncrieHbl BO3MOXHble NPobenbl, KOTOPbIE UICTPUPYHOTCS
npMMepamMu, O4HaKo cnegyeT umeTb B BUAY, YTO npoben», BOCNpUHMMaeMbli O4HUMU
agpecatamMum HacCTOSALLEro aHanmsa Kak CyLleCTBEHHbIW, MOXeT BooOLLe He pacueHBaTbCA B
KayecTBe TakoBOro M BOCMPUHNUMATLCS Kak HECYLLeCTBEHHbIN ApyrumMu. B cBsA3n ¢ aTum
Lenb AaHHOro aHanmaa npobenoB — onpeaenvTb NOTeHUnanbHble «npobenbi» ans
COAENCTBMSA OUCKYCCUM MO BOMPOCaM MOSIMTUKK, @ HE BbIHECTU OKOHYaTESbHbIE CYXXOEHUS NO
BONpocam, ABNALWMMCS NpeaMeToM Npoaoskatowerocs obcyxaeHums.

19. B yacTtHocTM, Npoben B NpaBOBOW OXpaHe MOXET paccMaTpuBaTbCH Kak XenatenbHas
CuTyauus, a He oba3aTenbHO Kak CUTyaumsl, KOTOpYHo cnegyeT ycTpaHuTb. Obwuin noaxon,
COCTOMT B TOM, YTO HOpMarnbHO OYHKLMOHMPYOLLEe 06LLeCcTBEHHOe AOCTOsHME npeanonaraeT
onpeperneHHble «npobernbl» B MPaBOBOW OXpPaHe Ui BO3HUKAET B pe3yrnbTaTe Takux
«npobenos».

20. B camom o6LiemM cMbICie OOHUM U3 BapMaHToB «npobena» aBnseTcs oTCYyTCTBUE KaKoro
Obl TO HM BbINO NPaBOBOro MexaHU3ma oxpaHbl 3HaHW. [JenCcTByOLMNE MEXaHN3Mbl MPABOBON
OXpaHbl OPUEHTUPOBAHbI HA KOHKPETHbIE POPMbI USTN aCNEKTbI 3HAHUIN N OENCTBYIOT
OrpaHuMYeHHbIM 06pa3oM: Tak, He packpbiTas MHopMaLmsa SOMmKHA OTBeYaTb ONpeaeneHHbIM
yCcnoBusM, 4Tobbl nognexaTb OXpaHe B Ka4ecTBe 0ObekTa KOMMEPYECKOWN TarHbl Unn
KOH(bmaeHUnanLHon nHpopmaLmMm; K TOMy Xe Takad oxpaHa UMeeT OrpaHUYeHHbIN XxapakTep
(Hanpymep, oHa He pacnpoCTPaHAETCS Ha TPETbUX NKL, KOTOPbIE NOMYy4YMnn
COOTBETCTBYIOLLME 3HAHMSA HE3aBMCMMO). [03TOMy onpefeneHme «npobena» B OXpaHe MOXeT
0O3Ha4yaTb YTOYHEHME Kpyra 06 beKTOB, NoANeXallnx oxpaHe, 1 onpeaeneHne He
paspeLleHHbIX BUOO0B AeNCTBUN TPETbUX NUL, NO3BOSSIOLLIEE TaKMM NUUAM 3HaTb, Kakue
WMEHHO AEeNCTBUSA OHU HEe MOryT coBepLUaTb.

I'Ipo6enb| B KOHTEKCTE MHOIoypoBHEBOIro nogxoada K onpenerieHno obbema OXpaHbl
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21. Ha csoen gaguatb cegbmon ceccumn MKITP BHecC Ha obcyxaeHne npennoxeHne o
MHOrOypOBHEBOM MOAX0AE K onpeaeneHnio obbema oxpaHbl, COracHoO KOTOPOMyY
npaBoobnagaTenam nNonyyarT pasfnnyHble BUAbl UM YPOBHU NpaB Un MOryT NPUMEHSITb
pasnuyHble Mepbl, B 3aBUCUMOCTU OT Xapaktepa 1 ocobeHHocTen obbekTa OxpaHbl, YPOBHS
KOHTPONS, KOTOPbIM pacnonaratoT 6eHeduymnapbl, U CTeneHu pacnpocTpaHeHHOCTU obbekTa
oxpaHbl. MHOroypoBHEBbIN NOAXOA O3HaYaeT AMddepPeHLMPOBaHHYIO OXpaHy pasnyHbIX T3
B LUMPOKOM MHTEpBarne oT TPaaUUMOHHbIX 3HAHWI, OOCTYMHbIX LWMPOKOW Nybnuke, 4O 3HaHUN,
XPaHALNXCA B TalHe, He U3BECTHbIX 3a Nnpedenammn obLMHbI 1 KOHTPONUPYEMbIX
G6eHedmumapamun. ATOT Nnoaxon npeanonaraeT, Hanpumep, YTo B OTHOLUEHMM O4HUX B1UaoB T3
(Hanpumep, T3, coxpaHaeMbIX B TAHE) MOTYT NPUMEHATLCSA UCKITHOUMUTESbHbIE
UMYyLLLECTBEHHbIE MpaBa, B TO BpeMs Kak Ans apyrux sugos T3, koTopble ny6nn4Ho
pacnpoCTpaHeHbl UK LUMPOKO U3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHLIMU KOPEHHBIMN
Hapo4amu 1 MeCcTHbIMM obLWMHaMK, 6onee noaxoasaLLen MOXeT OblTb MOAENb NTUYHBbIX
HEeMMyLLLeCTBEHHbIX NpPaB.

22. CnepnyeT OTMETUTb, YTO B KOHTEKCTE MHOIOYPOBHEBOIO NoaxoAa K onpeaeneHunto
o6bema oxpaHbl NPobGenbl, KOTOPblE MOTYT GbITb BbISIBNIEHbI HA MEXOYHAapPOAHOM YPOBHE,
OyayT, No-BMOUMOMY, pasnnyaTbCsi B 3aBUCUMOCTU OT YPOBHSI MX OXpaHbl, Onpeaensiemoro ¢
y4eToM, Hanpumep, Takx MOMEHTOB, KaK XxapakTep U ocobeHHocTn T3, ypoBEeHb KOHTPONS,
coxpaHsieMbli 6eHedmUmMapamm, U cTeneHb PacnpoCTPaHEHHOCTU 3HAHMA'S,

.  CYWECTBYIOWME OBA3ATENBCTBA, HOPMATWBHBIE MNOJIOXXEHNA U
BO3MO>XXHOCTW OXPAHbI

23. OT0T pasgen noceslleH «obasaTtenscTeam, HOPMATUBHBIM NOMNOXEHUSIM U
BO3MOXHOCTAM obecrneveHns oxpaHbl, KOTOpbIE yXXe CyLLeCTBYIOT Ha MeXayHapO4AHOM
ypoBHe». B pamkax HacTosiLero aHannsa getanbHO paccMaTpmuBaloTCs oOpMbl OXpaHsbl,
obecneynBaemMon OCHOBHbIMW MEXAYHAaPOAHbIMU AOKYMEHTaMu1, OENCTBYIOLLMMU B LIENOM B
obnacTun oxpaHbl UHTENNEeKTyanbHON CO6CTBEHHOCTU, N MeHee AeTanbHO — OXpaHa,
obecrneyrBaemas MexgyHapoAHbIMU AOKYMEHTaMu, AeCTBYIOWUMN B ApYrMx obnacTtax
MeXayHapogHoro nybnmyHoro npaea M HENOCPEACTBEHHO KacaloLMMUCH TPaaMLMOHHbBIX
3HaHUN N UX oxpaHbl. [Ns KpaTKOCTM N SCHOCTU aHann3a KOHKPETHble NpaBOBble JOKYMEHThI
He paccmaTpmuBalroTca camum no cebe (OHM BCECTOPOHHE PACCMOTPEHbLI B ONYBIIMKOBaHHbIX
paHee matepuanax Komuteta). Kpome TOro, ynoMmHaroTCa pasnuyHble MexayHapoaHble
NpaBoOBble JOKYMEHTbI, BKITIOYas Takne HeaaBHO NPUHATLIE JOKYMEHThI, Kak [Jeknapaumsa OOH
O NpaBax KOPeHHbIX HAapoaoB, VIHTeprnakeHcKkas Aeknapauusi No reHeTUYeckuM pecypcam
XMBOTHbIX 1 Haromnckui npotokosn. OHU UUTUPYIOTCA UCKOYUTENBHO A8 UNCTpauun Toro,
kakve obnacTtvn npeacTaBnAlT UHTEPEC B HACTOsILLLEe BPeMS C TOYKU 3peHns BbipaboTku
MeXAyHapoa4HOW NONMUTUKN. ABTOPbLI HE NbITAITCA aHanM3MpoBaTh NPaBoOBblE TEKCTbI UMK
npuceamneaTtb NOO6OMY TEKCTY Kakon-rnmbo npaBoBOM CTaTyC.

(a) OxpaHa 8 coomgemcmeuu C cywecmsyrowuMu Mex0yHapoOHbIMU OOKYMeHmamu
8 obnacmu uHmersnekmyasnbHol cobcmeeHHocmu

Obuwue 3ameyqaHus

24. Y10 KacaeTcsa obLen NnpuMeHMMoCTK cywecTtytowero npaea VIC k obbektam T3, To
nobor odbwmi nogxon K oxpaHe aTnx o6bekToB cpeacTesamm NC, Bkntoyas ee
MeXOYyHapOLHbIA acnekT, MoXeT No HeobxoaumMocTn TpeboBaTb pacCMOTPEHMS BOMpoOca O
TOM, KaKkune npaBOBble MHCTPYMEHTbI 1 MeXaHN3Mbl TPEOYTCS Ha HaUMOHaNbHOM YPOBHE, Kak
OHW JOIMKHbI PYHKUMOHNPOBATL U Kakue NpaBoBble U (PyHKLMOHaNbHbIE NpenMyLLecTBa
MOXET AaTb MEXAYHAPOAHbIN acnekT C TOYKM 3PEHUS OXPaHbl HA HALUWOHaNbHOM YPOBHE; Npu

13 Cm. cnpaBouHyto 3anucky k 31-i1 ceccum MKITP 1 cnpaBouHyto 3anucky k 32-i ceccum MKIP, nofrotoBneHHble
WaHom Noccom, Mpepcenatenem MKIMP.
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3TOM crieqyeT OTMeTUTb, YTO CUCTEMbl OXpaHbl NpaB VC HegocTaTouHbl AN pelleHns 3agay
OXpaHbl TaKNX LESTIOCTHbIX W YHUKarnbHbIX 06beKkToB, Kak T3. [1o HacTosLwero BpemMenn psa
Mep, a TaKkke psa HOPM CyLLECTBYIOLLEro 3akoHogaTenscTea B obnactn NC, npusHaBanu
3NeMeHTbl Takoro TpaauLUMOHHOIO Npasa B bonee LWMPOKOM KOHTEKCTe oxpaHbl. CnegyeT
Yy4nTbIBaTb M SKOHOMUYECKME acnekTbl Npobnem pa3Butus, a Takke HeobxoauMoCTb
obecne4veHnsa aPeKTUBHOIO y4acTusi cammx Hocutenen T3 B obecneyeHnn oxpaHbl, Npu
cobntogeHnn NpuHUMNa NonyyYeHnst oT TakMx HocUTenen npeaBapuTENbHOro
NHopMmpoBaHHoro cornacus. OgHako Aaxe C y4eTOM BCEro BbILLEN3NOXEHHOr0 HOPMbI
CyLLIeCTBYIOLLEro 3akoHodaTenbcTBa B o6nactu VIC, Bkntovas 3akoHbl O NaTeHTaXx, TOBAPHbIX
3HaKax, reorpacmyeckmnx ykazaHusax, NpOMbILLNEHHbIX 0Opa3uax 1 KOMMEpPYEeCKon TanHe,

C yCnexom NpUMeEHSINNCb ANns oxXpaHbl T3 OT HEKOTOPbLIX (POPM HENPABOMEPHOTO
MCNOMb30BaHUSI U HE3AKOHHOTO NMPUCBOEHMAM,

()  lNosumueHasi nameHmMHas oxpaHa T3

YnoMmnHaemble MexayHapoaHble 4OKyMeHThl: CornaweHne BcemmpHo Toproeom
opraHu3aummn No TOProBbIM acrnekTam npae UHTennekTyansHon cobcteseHHocTn (TPUMC),
[oroBop o nateHTHOM koonepauuun (PCT).

25. HecMoTps Ha WMPOKME pasnuyumsl B MHTepnpeTauum U NPUMEHEHUN Ha HaLMOHAaNbHOM
YPOBHE, MeXAyHapOoAHble CTaHAapThl MATEHTHOro Npasa B LENOM NO3BOSSIOT NPUMEHSITh
MHCTPYMEHTbI NaTEHTHOWM OXPaHbl K KOHKPETHLIM MHHOBALMSIM, CO3iaBaeMbIM B
TPaAMLMOHHOM KOHTEKCTE, NPU YCIOBUM, YTO OHU:

obnagaloT HOBM3HOW (ABMNSAOTCS HOBLIMM);

obnagatT n3obpeTaTenbCkuM YpoBHEM (He SIBNSIKOTCS O4EBUOHBLIMU);

ABNAKTCA NMOJ1Ie3HbIMU U NPOMbILLUITEHHO NPUMEHUMbIMU; U

B LIEIOM COOTBETCTBYIOT ONpeaeneHnio «1300peTeHns».

26. Hwu oguH 13 3Tnx KputepueB He onpeaeneH B MeXxayHapoaHbIX AOKYMEeHTaxX q)opmaano
n Opnan4eckKkm 06sa3biBaOLWLNM o6pa30M. B cBs3n ¢ 3TUM mx npuMeHeHune K TpagnuynoHHbIM
3HaHNAM OTKpbIBA€T BO3MOXHOCTU LIJI/IpOKOI?I cB0OOOAbI TONKOBaHMS B paMKax HaunoHalrbHOro
3aKoHoOaTerbCTBa.

27. LWwnpokasa ceoboaa MHTepnpeTauun CyLecTByeT Npu onpeaeneHmmn «n3obpeteHnsa» B
OTNIM4YME OT OTKPbITUS, YTO, HANPUMeEpP, MOXeT OblTb akTyanbHoO aAnga T3, KoTopble MOryT
paccMaTpuBaTbCS Kak OTKPbITUE KaKOro-To NPUPOAHOro NpuMHUMNA, a He Kak n3obpeteHne B
cobcTBEHHOM CMbicne croBa.

28. LWwupokasa ceoboaa vHTepnpeTauumn cylectByeT Npu peLleHnun Bonpoca o ToMm, criegyet
nn paccmaTpmBaTh T3 B KayecTBe 06bekTa, NaTeHTOCNOCOBHOro B NpUHUMNE, ecriv
TpagauUMOHHbIE 3HaHWUS NPpeACcTaBnsoT cobon:

14 Cm. ny6nukaumio BOUC «Protect and Promote Your Culture: A Practical Guide to Intellectual Property for
Indigenous Peoples and Local Communities» (2017 r.), pa3mMeLLeHHyto No agpecy:
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1048.pdf. Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9
«[lMepeyeHb 1 kpaTkoe TEXHUYECKOE NOSICHEHNE B OTHOLLEHWUW PasnuyHbIX )OPM CYLLECTBOBaHWUSA TPaaNLMOHHbIX
3HaHWI», pa3MeLLEeHHbIN NO aapecy:
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf ic_17_inf_9.pdf.
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- un3obpeTeHue, NpeaoTBpaLLeHMe KOMMEPYECKOTO NCMNOMb30BaHUSI KOTOPOrO Bbi3BaHO
HEeobX0AMMOCTbIO OXpaHbl OBLLECTBEHHOIO NopsiaKa UM HPaBCTBEHHOCTU, B TOM
yuncrne oxpaHbl XXU3HW UMK 300POBbA MIOAEN, XXUBOTHBIX UM PACTEHWUIA, UMK
HeOonyLeHUsi cepbe3HOro yLiepb okpyxatoLlen cpeae, Npu YCroBum, YTo Takoe
NpeaoTBpaLleHne CBA3aHO He MPOCTO C TEM, YTO MUCMOMNb30BaHNe N306peTeHns
3anpeLlLaeTcs 3aKOHOM COOTBETCTBYIOLLEN CTPaHbl; UNn

- OMarHOCTMYECKU, TepaneBTUYECKUA UITN XUPYPIrMYECKUIA METOA NleYeHuns Ninaen
WU XXNBOTHBIX;

- pacTeHue Ui XNBOTHOE (MCKIoYas MUKPOOPraHM3Mbl), a Takke B OCHOBHOM
BGuonornyeckmne NpoLecchl pasBeeHnss pacTeHWin Unmn XUBOTHbIX, KpOMe
HeGNONOrMYECKNX U MUKPOBMONOrMYECKNX MPOLIECCOB.

29. lUupokasi ceoboaa nHTepnpeTaumm CyLeCcTBYET TakKe B OTHOLLIEHUM NPUMEHEHMS K
TPaAAMLMOHHBIM 3HaHUAM OBObIYHBIX KPUTEPUEB NATEHTOCNOCOBHOCTN, OCOBEHHO KpUTEPUS
HOBM3HbI (CrieayeT nn, HanpuMmep, cuMTaTb YCTHblE NpeaaHus, nepegaBaemble bonee munu
MeHee KOHMaeHUManbHbIM 06pa3om B pamkax KOPEHHOW UM MECTHOW OBLLMHbI, PacKpbITbIM
YPOBHEM TEXHUKM NS Lenen onpeaeneHms HOBM3HbI Kak KpUTepusi NaTEHTOCNOCOBHOCTN) 1
Heo4YeBMAHOCTM (HanpuMep, cneayeT v Npu onpeaeneHmm o4eBUOHOCTU CYUTaTb L,
NPaKTUKyOLEe CUCTEMY TPAANLMOHHBIX 3HAHMI, CNEeLNanncToM B COOTBETCTBYIOLLEN
obnacTtu TeXHUKN).

30. W3 koHCcTaTauum TOro, YTo N1L0, NpaKTUKyoLee TpaauumnoHHbIe 3HaHus, paspaboTano
WHHOBALMOHHOE peLLeHne, KOTOPOoe MOrfo Bbl CYMTATLCA NATEHTOCNOCOOHbBIM, TaKKe He
cnegyet ABHbIM 06pa3oM, YTO Takoe NuLo 0b6s3aTenbHO NoxenaeT, YToObl OHO 6bINo
3anaTeHToOBaHO UIM YTO Y HEro HanayTca Heobxoanmble CpeacTBa Anst NPOXOXAEHUS
npoueaypbl NATEHTOBAHWS; WHbIMK cnoBamMu, ecnn T3 Npu3HalTcs NaTEHTOCNOCOOHbIMY B
npyHLUMNeE, 3TO eLle He 3HaYUT, YTO OHW MameHmytomcesi PakTnyeckn. HenprvmeHeHne
NaTeHTHOWM CUCTEMbI Ha NPAKTUKE U PeLlEeHe He UCNONb30BaTb €€ Mo TOW NPUYNHE, YTO
obecneunBaemasl eto opmMa oxpaHbl He OTBeYaeT 3anpocam obrnagarenen T3, Takke MOXHO
paccMaTtpuBaTth B kKa4ecTBe «npobena» B OXpaHe, AaXe eCcrv HeKOTopble anemMeHTbl T3
«NaTeHTOCNOCOOHbI» B CTPOrOM CMbICIie 3TOro NoHATUSA. OgHako Npy BbINOMHEHUWN aHanM3a
npobenoB MoxeT NnoTpeboBaTbCA pasrpaHndeHne mexay opmarnbHbiM Nnpobenom B o6beme
BO3MOXXHOW NPaBOBOW OXpPaHbl B NPUHLMMNE U pearbHbIM Npo6enomM B CMbicne
HEeMncnonb30BaHMsA BO3MOXHOCTM NOMNYyYEHNS1 OXpPaHbl B OTHOLLEHUM KOHKPETHbLIX 35IEMEHTOB
T3; apyrumun crnioBamu, onpeaeneHne cteneHun, B Kotopon T3, Ans KOTopbIX Kakon-To BUA
OXpaHbl yXXe obecreyugaemcsi, OXpaHsTca hakmuyecku. MOCKONbKY NnocneaHui BapnaHT
aHanuaa npobenos cBs3aH ¢ 60MbWMM 06 bEMOM 3IMNNPUYECKOM PaboTbl HA MecTax,

B JAHHOM Cry4ae OH He npoBoauncs. Tem He meHee, KomuteT nposern o6LWnpHbIe
nccnenoBaHusa B aTo obnactn®®e,

(i)  3awummnas oxpaHa T3 6 pamkax nameHmMHoU cucmemb|

YnoMmunHaemble MexayHapoaHble JokyMeHThl: PCT, MexayHapoaHasa nateHTHas
Knaccudukaums

15 Cwm., Hanpumep, agokymeHTbl WIPO/GRTKF/IC/5/7 u WIPO/GRTKF/IC/5/8, a Takke o6cnefoBaHUs U BOMPOCHMUKM,
Ha OCHOBE KOTOPbIX OHW BbINKN NOArOTOBEHSI.

16 B ny6nukauum BONC «Protect and Promote Your Culture: A Practical Guide to Intellectual Property for
Indigenous Peoples and Local Communities» (2017 r.) npuBoasTca ABa NpyMepa NaTeHToB Ha MHHOBALMOHHbIE
peLlueHuns, pa3paboTaHHble Ha ocHoBe T3, BblAaHHbIX NpeAcTaBUTENsAM KOPEHHbIX HAPOAO0B Y MECTHbLIX OOLLMH.

B paHHOM criydae nateHToBanuch He camu T3, @ HOBble U MHHOBALMOHHbIE TEXHUYECKME peLLEeHMS,
pa3paboTaHHble Ha X OCHOBE.
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31. 3awwuTHasa oxpaHa — 3TO Mepbl MO HEAOMYLIEHNIO HE3AaKOHHOW Bbl4ayn NaTeHTOB Ha
anemeHTbl T3 unm otmeHe Takmnx peweHnn. OxpaHa T3 B paMkax NaTEeHTHOW CUCTEMBbI Yallie
paccmaTpuBanacb MMEHHO C 3aLLUUTHOWN TOYKN 3PEHUS, a HE C TOYKM 3PEHMS NO3UTUBHOWN
AeATENbHOCTU NO NOoNyyYeHnto NaTeHToB Ha T3. CylecTByolWMEe HA MEXAYHAPO4HOM YyPOBHE
00s13aTenbCcTBa, HOPMATMBHbLIE MOMNOXEHWSI U BO3MOXHOCTU UMEIOT HENOCPEeACTBEHHOE
OTHOLLIEHNE K 3almnTHOM oxpaHe. OHW BKNIOYaKOT NPaBoOBbLIE M NPAKTUYECKNE 3aLUNTHbIE
Mepbl, NPUHUMAaEMbIE B paMKax JENCTBYIOLLEro NAaTEHTHOro NpaBa, a TakKe NPeanoXeHus no
nepecMoTpy CTaHAapTOB MeXAyHapO4AHOro NaTeHTHOro npasa Af1s YCTaHOBNEHUs
crneunanbHbIX Npouenyp packpbliTUS NPUMeEHUTENBHO K T3 (B CBA3M C FreHeTUYeCKUMMUn
pecypcamm).

32. 3awmTHas oxpaHa T3 B KOHTEKCTE CYLLECTBYHOLLIMX CTaHAAPTOB MEXAYHapOaHOro
NaTEeHTHOro Nnpaea BKIoYaeT crieayoLume Mepbi:

- npaBo M3obpeTaTensi Ha yKkazaHue B NaTeHTe B Ka4eCTBE TaKOBOrO,
npegycMoTpeHHoe NapukcKon KOHBEHUMEN;

- BKIHOYEHWE B MUHMMYM AokymeHTauun PCT psga nyGnuvkaumin, NoCBSLLEHHbIX
TPaANUMOHHBIM 3HaHUAM. OTUM obecneynBaeTcs CUCTEMATUYECKUIA yyeT
3HauMTENBLHOro 06bema yxe onybGNMKOBaHHbIX TPAANLMOHHBIX 3HAHUI Ha paHHew
CTanM XU3HEHHOTO LiMKIia MHOTMX NaTEHTOB U BKIMOYEHNE Taknx 3HaHU B
ny6nvkyemble oT4eTbl O MEXAYHapoOOHOM Noucke Ao nepexoaa NaTeHTHOM 3asiBKU
Ha HauuoHanbHy daasy;

- nepecmoTp MexayHapoaHow nateHTHoun knaccudmkauum B 2006 r., ¢ bonee
LUMPOKNM W1 OnpeaeneHHbIM OTPaXXeHNEM B HEM KOHKPETHbLIX BUOOB MaTepurarnos,
CBSA3aHHbIX C TPAAULMNOHHBIMU 3HAHUSIMU, @ UMEHHO, «IeKapCTBEHHbIX NpenapaToB
HeonpeaeneHHOro coctaBa, CoAepXaLunx matepuarnbsl U3 MOPCKNX BOAOPOCHEN,
NULWanHNKOB, rPMBOB NN PacTEHMIN UNN NX NPOU3BOAHbLIX — HAaNpumep,
TPaAVLMOHHBIX NekapcTBeHHbIX Tpae» (A61K 36/00). 3ToT nepecMoTp o3HavaeT
NpU3HaHWE NHTENNEKTyanbHON N TEXHNYECKON 3HaYMMOCTU CUCTEM TPaOULMOHHBIX
3HaHU. OH NoBbILIAET BEPOSATHOCTb BbISABIEHUSA perieBaHTHbLIX 4OKYMEHTOB,
oTHocsAwmxca T3, npn NpoBeAeHNN NAaTEHTHOro NOMCKa, YTO ByAeT yKkpennaTb
NPaKTU4ECKY0 OCHOBY 3aLLMTHON oxpaHbl T3.

33. KomuteT paspabotan cneayowime ctaHgapTbl U pekoMeHaaunn, Kotopble opmansHO
He OTpakeHbl B CYLLEeCTBYOLLMX CTaHA4apTax MexayHapoaHoro naTeHTHOro npaea, Ho MMEIOT,
TEM HEe MeHee, BaXXHOe 3Ha4YyeHune ans 3almnTHOM OXpaHsbl:

- KomwuTeT yTBEpAUN CTaHAaPThl AOKYMEHTUPOBAHMS TPAAMUMOHHBLIX 3HAHWN,
oTpaxatoLime HeobxoauMocCTb MKCaLMM 1 COBNIOAEHNS YCNOBUIA fOCTyna K
[I0KYMEHTMPOBAHHBIM TPAAULMOHHBLIM 3HAHUSIM U UX UCMONb30BaHMAL;

- KomuTeT noarotoBun pekoMeHgauunn no BonpocamM 3KCnepTn3bl NaTeHTOB, CBA3AaHHbIX
c T3, npuMeHeHne KOTopbIX CyLleCTBEHHO NOBbLICUT BEPOATHOCTb HeaonyuweHnA
BblAAa4yN HE3AKOHHbIX NaTeHTOB Ha TpaaANLUNOHHbIE 3HaHUA.

34. Euwe ogHa mepa, npegycMaTpuBaemasi HaumMoHanbHbIM 3aKOHOA4ATeNbCTBOM psiga
CTPaH, HO He 3aKpenneHHas B MeXayHapoaHbIX HOpMaXx, 3akroyaeTcsi B TOM, YTO B
naTeHTHOW 3asiBke 3asiBUTENb 06513aH packpbiTb MHPOPMALUIO, CYLLLECTBEHHYH C TOYKM
3pEHNsi NaTEHTOCNOCOBHOCTM N306PETEHUS, BKIOMAS €€ UCTOYHUK.

17 Cm. pokymeHT WIPO/GRTKF/IC/4/14, pa3meLLeHHbIN No agpecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_4/wipo_grtkf ic_4 14.pdf.
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35. HoBble 1 AoNOMHUTENbHbIE NHULMATVBLI HAanpaBneHbl Ha obecneyeHne NOMHoOro
[0CTyNa 3KCMepToB K cyLlecTByoWwmnM T3 Npu ocyLLecTBNeHNM NaTEHTHOrO nomcka u
aKcnepTusbl A4ns opmmupoBaHusa 6onee LWMPokon 6asbl OLEHKN NaTeHTOCNOCOOHOCTM 6e3
CO3JaHusi yCrioBuin, obnervarowmnx HexxenaTenbHOe packpbiTUe 1 pacnpocTpaHeHue T3, He
COOTBETCTBYHOLLIEE HAMEPEHMSIM NepBOHaYaribHO NPeoCTaBMBLUMX X NNLL.

(i)  TpeboeaHusi 8 omHOWeEHUU pacKkpbIimus, crieyughuyHbie 0ns T3

36. [ns ykpenneHus 3awMTHON oxpaHbl T3 B CMbICIe HeAoMYLWeEeHNS Bblayn NaTeHTOB Ha
n300peTeHns, oCHoBaHHble Ha T3, KOTopble He 06naaalT HOBU3HON UIN B OTHOLLIEHUN
KOTOPbIX HEe Mosly4yeHo npeaBapuTenbHOr0 MHPOPMUPOBAHHOMO COrnacust Unu He
obecneynBaeTcs cnpaseniMBoe COBMECTHOE NOoMb30BaHME BbIro4aMu OT UX UCMNOSIb30BaHNS,
PS4 CTpaH NpeaycMoTpeny B CBOEM HaLMOHaNbHOM 3aKoHoA4AaTeNnbCTBE HOPMbI, Tpebytowwme
NPUMEHEHUS crneumanbHbiX POPM PackpbITUS, KacatoLWwmnXcs TPagULNOHHBIX 3HAHWUIA 1
reHeTUYeCKMX Ui BMONOrMYecKUX PECYpPCoB, UCTONb3YEMbIX B 3asiBNieMOM M306peTeHnn'e,
B pamkax BTO n BOUC BHeceH uenbiv psg npeanoxeHnin o6 ycoBepLleHCTBOBAHNM
CTaH4apTOB MeXAyHapOAHOro NaTeHTHOro Npaea Ang yvyeTta Takux TpeboBaHMIN B OTHOLLEHMM
packpbITns. Takme MexaHnambl NPeacTaBnsaoT coOom BaxkHy0 hopMy 3aLLUMTHOM oxXpaHbl T3
N NOTOMY CYLLECTBEHHbI ANs AaHHOro aHanunsa. Ha cerogHsawHui AeHb HU OANH N3 HUX He
MPVHAT Ha MeXOyHapoAHOM YPOBHE B (DOpMe Hopuanveckn 065a3biBaloLLero AokymeHTa,
O[lHaKo B TeKCTe BOHHCKNX pyKOBOOSALLMX MPUHLMMNOB, KOTOPbIE HE MMEIT 06a3aTenbHON
CWIbl, HO MOTYT CYMTATbCS B KOHTEKCTE HACTOALWEro aHanm3a «HOpMaTUBHbIMN
NONOXEHUAMU» UNN «KBO3MOXHOCTSIMU», [JoroBapmsatoLmmcs ctopoHam KBP pekomeHayeTcs
oLeHuBaTb LenecoobpasHoCTb NPUHATUS:

- Mep, NpeaycMaTpuBaoLLmMX packpbiTMe B 3asiBKax Ha perncrpaumio npas
WHTEeNNeKTyanbHOM CO6CTBEHHOCTN CTPaHbl NPOUCXOXAEHUSA rEHETUYECKNX PECYPCOB U
MecTa NPOUCXOXAEHNS TPAAULMOHHbBIX 3HAHUI, MHHOBALUA U NPaKTUKN KOPEHHbIX 1
MECTHbIX OOLLMH.

37. Psap «HOpMaTMBHLIX MOMOXEHUN» N «BO3MOXHOCTEN» OblN AOCTAaTOYHO AeTarlbHO
paccMOTPEH B [IBYX UCCregoBaHusiX, npoeaeHHbx BOMC no nHuumatmuee KBP?.

38. Kpome Toro, otmeyvanoch, YTo B BOHHCKMX PYKOBOAALLMX NPUHLMNAX 3Ta Mepa
paccMaTpuBaeTCs B CBSA3M C LeNbiM pagoM ApYrMx NPaBoOBbIX U agMUHUCTPATUBHbBIX Mep U
WHCTPYMEHTOB PEryfMpoOBaHUs, KacarLnXcs norb3oBaTenien reHeTUYeCcKnx pecypcos, B
YaCTHOCTU, MEXaHU3MOB MHOPMUPOBAHNS NOTEHLMaMNbHbLIX NONb3oBaTenen od mx
06A3aHHOCTSIX B CBA3M C AOCTYMNOM K reHeTUYEeCKUM pecypcam, Mep, NPU3BaHHbIX
nNpenaTCTBOBaTb UCMNOMb30BAHMIO FEHETUYECKUX PECYPCOB, NofyvyaeMbix 6e3
npegsapuTenbHOro MHOOPMMPOBAHHOIO cornacus [lorosapmBatoLlen CTOPOHbI,
NpeaoCTaBnAoLLEN Takne pecypcbl, COTpyAHMYecTBa [loroBapmBaloLLMXCa CTOPOH B 6opbbe
C npegnonaraemMbiMyn HapyLLEHUSIMU COrnaLleHnii 0 4OCTYNe U COBMECTHOM NOfb30BaHNA
Bbirogamu, cuctem 4oOpoBOMbHOM cepTudmKaLmMm ansa ydpexaneHuin, cobnogatowmx
npasuna goctyna n COBMECTHOrO NMosib30BaHUA BbIrO4aMu, a Takke Mep no npeceyeHmto
He406GpPOCOBECTHON TOProBoOV NpakTMkK?!. Kak npaBuno, Takne mepbl NPSIMO HE CBSI3aHbl C
3aKoHO4aTENbCTBOM M MPAKTUKON B 0611aCTN MHTENNEKTyanbHON COBCTBEHHOCTH, XOTS
B6opbba NpoTnB HEAOBPOCOBECTHOM KOMMEPYECKOWN MPAKTUKN B ONPeAeSIeHHON CTeneHu

18 Cm. ny6nukaumio BOUC «Key questions on patent disclosure requirements for genetic resources and traditional
knowledge», 2017 r., pasmeLleHHyto No agpecy: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1047.pdf.

19 Haromckuin NpoTOKON He COAEPXKUT HUKaKUX YNOMWUHAHWI, Kacarowmxcs TpeboBaHuiA B OTHOLLIEHUWU PacKpbITUS
WHpopMaLun.

20 37K uccnenoBaHusl onyGMKOBaHbI N0 CreayoLWwUM aapecam:
https://www.wipo.int/edocs/mdocs/govbody/en/wo_ga_32/wo_ga_32_8.pdf u
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub_786.pdf.

21 BOHHCKMe pykoBoasLMe NPUHLIMMLI, NYHKT 16(d).
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OCYLLECTBIISIETCS HA OCHOBaHMM 3akoHOB 0 6opbbe ¢ He[oBPOCOBECTHOWM KOHKYPEHLINEN
(paccmaTpuBaembix B HAcTosiLLLEM aHanm3e NpoberoB kak oTAenbHas Tema).

39. BebIckasblBanucb, B TOM YMCe B KOMMEHTapUsAX K NpeablayleMy BapuaHTy HacTosLEero
npeaBapuTenbHOro aHanmaa npobenos, CyLwecTBEHHO pasnNnYHble MHEHUS OTHOCUTENBHO
HeobxoanmocTn n uenecoobpasHoCTM Taknx TpedoBaHW O packpbITUK MHOpMaLmK,
KOTOpble kacanucb 6bl Tonbko T3, a Takke No NnoBoAy TOro, cneayeT N cYnTaTb camo
YNOMUHaHWE Takux NOOXEHWU Cy>kaeHnemM OTHOCUTENbHO ero LenecoobpasHocTn. B pamkax
HacTosiLwero aHanmsa NnpobenoB He JaeTCA HUKAKOM OLEHKM Takmx TpeboBaHui C TOYKN UX
LEeHHOCTU ANng uenen perynmpoBaHus, O4HAKO Npu pacCMOTPEHMM 3TUX BOMPOCOB, KOTOPOe
NPMBOAUTCA HUXe OOBbEKTMBHOE, DaKTUYeCcKoe OTCYTCTBUE MEXAYHapOA4HOro cTaHaapTa BCé
Xe kBanudmumpyeTca Kak bopmarnbHbIi «pobeny, NOCKONbKY peyvb aeT 0 dOPME OXpaHbl,
NCNonb3yemon psaaomM CTpaH, HO OTCYTCTBYIOLLIEN B COCTaBe MeXAyHapo4HOW HOPMAaTUBHOM
6a3bl.

(iv) Hepackpbimbie T3

YnomuHaemble MexayHapoaHble JOKYMEHThI: [lapukckas KOHBEHLMSI N0 OXpaHe
npombiwneHHon cobctBeHHoCTH (Mapukckas koHBeHuumst), Cornawexne TPUMNC

40. Ecnwn T3 He packpbiBanucb nyénunyHo, oHn MoryT nognagatb nog gencreme
CYLLIECTBYHOLNX MEXAYHAPOAHbIX CTaHAAPTOB, PErynmpytoLwmnx oXpaHy HepackpbITON Unu
KOHdMaeHumnansHon nHdopmaumm. CornacHo obLmnmM MexayHapoaHbIM MUHUMAaTbHbLIM
cTtaHgapTam, yctaHoBneHHbiM Cornawennem TPUMC BTO, 4To6bl 6b6ITb 06 bEKTOM OXpaHbl,
NMHpopMaLIMS O0MKHa:

- ObITb KOHUOEHUMANBHOW, B TOM CMbICI1e, YTO OHa B LIESIOM UIM B €€ KOHKPETHOM
KOHcpurypauum n coctaBe, He SBnsieTca 06LLen3BecTHOM nmn SJOCTYNHOW ANns nuL
Tex KaTeropuin, Kotopble 0ObIMHO MMEIOT Aeno ¢ No4oOHOM NHdopMaLmen;

- MPeACTaBnsATb KOMMEPYECKYH LLEHHOCTb B CUMY CBOEN KOH(UAEHUMANBHOCTH; U

—  ObITb OOBHEKTOM NPUMEHEHMS NTULIOM, NPABOMEPHO KOHTPOMNUPYIOLLMM 3Ty
MHOpMaLMIO, MEpP MO COXPaHEHUIO ee KOHOUAEHUNANBHOCTU, ABMNSAOLLINXCS
000CHOBaHHbLIMN B KOHKPETHbLIX 06CTOATENLCTBAX.

41. OxpaHa pacnpocTpaHseTcs Ha MHpopMaumio, «packpbiBaeMmyto, Nony4aemMyro unm
ncnonb3yemyto apyrumm nuuamm 6e3 [ux] cornacusa cnocobom, NpoTMBopeYaLLM YeCTHON
KOMMEpPYECKON NpaKkTUKe», KOTOPbIA onpeaenseTcs Kak BKNIOYaoWnn «kak MUHUMYM Takune
AEVCTBUSA, KaK HapyLLeHWe yCrioBUin JoroBopa, HapyLleHve 0BepUus Unv nooLLpeHune K
HapyLLeHW0 AOBEPUS, BKINOYasa NprobpeTeHne 3akpbiTon MHOpMaLMK TpeTbMMU Nnuamu,
KOTOpbIEe 3HaINM UNKU He BbISCHUNW BCneacTeue rpybon HebpexHoCTH, 4To npuobpeteHne
Takon MHdopmaLumm npegnonarano Takne gencteus». B npuHumMne 9To cnpaBeanveo Ans
3Ha4MTErNbHOM YacTN TPaAMULIMOHHbBIX 3HAHUI, MOCKOJSTbKY (PaKTUYECKyro KOMMepLuannsaumo
T3 yacTo ocyLwecTBnAsET He NULO, NepPBbIM NosyYnBLLEe AOCTYN K MHGpopMaunm, a
KOMMepYecKkue 1 NpoMbILLfIEeHHbIE KOMMaHUKN, C KOTOPMU OHO B3aUMOLENCTBYET.

42. JOTOT MexayHapoAHbIM CTaHOapT XapakTepusyeTcs Kak CpeacTBo «obecnevyeHus

3 peKTMBHON OXpaHbl OT HeLOOPOCOBECTHOWM KOHKYPEHLINN, NpesycMoTpeHHon ctatben 10bis
Mapwxkckon koHBeHUMn (1967 r.)». CpoK OXpaHbl SABNSAETCA NPaKTUYECKN HEOrPAHUYEHHbIM,
€Cnn NPoAOITPKAT COXPAHATBLCA COOTBETCTBYHOLLME YCNOBUSA (HanpuMmep, OXpaHa npekpaiiaeT
CcBO€e gencTtaue nocrne nybnnmyHoro packpblTusi 3HaHU ux obnagartenem).
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43. OueBMAHO, YTO ITOT MEXAYHAPOAHbI CTaHAAPT NPUMEHUM K 3HAYUTENBHOW YacTu
TPaAMUMOHHBIX 3HAHWIN, HO CTOSb XKE O4YEeBMAHO, YTO 3HAYUTENbHAsA NX YacTb He OyaeT
nognagatb noa ero aencreune. o noBogy NPUMEHEHWS 4AHHOIO CTaHaapTa Moy Obl
BO3HWKHYTb, B YaCTHOCTW, CrieayoLwmne Bonpoch:

- B Kakux criyqasax T3, packpbiTble B paMkax onpeaeneHHon TpaguumoHHOM O6LWHBI,
NPOAOSKAIOT CYUTATBCA «TaMHbIMU»?

- KakoBa BO3MO)XHasi posib TPaAMLMOHHOIO Npaea unmn obbl4aes o6LWUHbI B
onpeaerneHnmn Toro, BeIMOSHATCS N YCIOBUSA NpeaocTaBneHns oxpaHbl? (Tak,
Hanpumep, B pelueHun no aeny «Foster v Mountford»??, koTopoe 4acTo LuTUpyeTcst
B KomuteTe, TpaauLMOHHOE NpaBo KOPEHHOMN OGLLMHbI BbINO NPU3HAHO
[AOCTaTOYHbIM AN MPU3HaHKSA 06513aTenNbCTBa COXPaHEHNS KOH(MOEHLMANBHOCTH);

- BygyT nn 3HaHUS, KOTOpble HE NPeACTaBnAT ANA OO MHBI KOMMEPYECKOM
LEHHOCTHN, HO NPEeACTaBNAT A5 HeE AYXOBHYHO U KYNbTYPHYIO LLEHHOCTb, No-
NpexxHeMy OXpPaHATbCA B Cy4Yae, eCnun TPeTbe NNLO U3BMNEKAET N3 HUX
KoMmepyeckyto Bbirogy? WHbIMm cnoBamu, ecnm obmHa xpanut T3 B TariHe no
npu4MHam OyXOBHOrO Xxapakrepa, He CBA3aHHbIM C KOMMEPYECKUMN NHTEpecamu, 1
Jake akTUBHO OTBEPraeT UAE X KOMMEPYECKOW OLLEHKW, ByayT N1 OHWM Mo-
NPeXXHEMY OXPaHATLCS B KAYECTBE HepacKpbITOn nHdopmaumm?

44. TlocKkonbKy 3TOT CTaHOAPT ABMSAETCA MUHUMArbHbIM, CYLLLECTBYHOT BO3MOXHOCTMU
npuMmeHeHus 6onee obLWwmMx Popm OXpaHbl B pamKax HaLuMOHaNbHOro 3akoHO4aTENbCTBA,
korga, Hanpumep, T3, pacnpocTpaHsBLLUMECS TONbKO BHYTPU KOHKPETHOM OOLLMHBI,
NPU3HAKTCA HE PacKPbITbIMK W, Kak CNeACcTBMe, noanexaiwummm oxpaHe. CylieCTBEeHHbIM
(PaKTOPOM MOXET TakKe CUMTaTbCs AYXOBHAsA U KynbTypHasa LLEHHOCTb 3HaHUN (Korga ogHoWM
TONbKO KOMMEPYECKOW LIEHHOCTU TPAANLMOHHbBIX 3HAaHWUN MOXET BbITb HE4OCTATOYHO ANS
NPU3HaHUA UX NoANEXallMMM OXpaHe); MOXET Obl Takke Npu3HaBaTbCA POSb TPAAULNOHHOIO
npasa 1 obblyaes O6LWMH (HanNpMMep, Npu onpegeneHnn «pasyMHblx Mep aAnga obecneyeHus
OXpaHbI»).

(v) HedobpocosecmHasi KOHKypeHUUsi

YnomMmuHaeMble MexayHapoaHble AOKyMeHTbl: [Mapuxkckas koHBeHums, CornalleHve
TPUMNC

45. Tlapwxckas KOHBEHUUS npegycmaTpmBaeT «3MEKTUBHYIO 3alinTy OT
Heao6pOCOBECTHON KOHKYPEHLMMY», YKa3bIBas, YTO «[a]JkTOM He4OBPOCOBECTHON KOHKYPEHLUN
CUMTAETCHA BCAKUMA aKT KOHKYPEHLMW, NPOTUBOPEYALLNN YECTHBbIM 0Obl4asM B NPOMbILLNIEHHbIX
1 TOprosbix Aenax». Takum obpa3oM, 3TO NOHATME HeJOBPOCOBECTHON KOHKYPEHLNN
cchopMynunpoBaHo B 06LLEM BUAeE, XOTS Npu 3ToM ocoboe BHMMaHue obpallaeTcsa Ha
cnegywouwive Buabl 4eNCTBUNR:

- [OenCTBUS, co3datoLime BO3MOXHOCTb CMELLEHUS C NpeanpusiTuemM, NpoayKumnen nnm
NPOMbILUNIEHHOW MM TOProBON AEATENBbHOCTBIO KOHKYPEHTA;

22 Cwm., Hanpumep, «IP Needs And Expectations Of Traditional Knowledge Holders: WIPO Report on Fact-Finding
Missions (1998-1999)», BOUC, 2001 r., cTp. 75.
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- NOXHble YyTBEPXAEHUS NMPU OCYLLECTBIIEHUN KOMMEPYECKOW AeATENBHOCTH,
AVcKpeauTupytoLme npeanpusitue, NpoaykTel UMW NPOMbILLNEHHYHO UM TOProBYO
AEeATENbHOCTb KOHKYPEHTA;

- yKasaHus Unu yTBEPXKOEHUS, KOTOPbIE MOTyT BBECTU OBOLLECTBEHHOCTL B
3abnyxaeHne OTHOCUTENBHO XapakTepa, crnocoba N3roToBMNEHUs, CBONCTB,
NPUroAHOCTU K MPUMEHEHMIO UMW KONYecTBa TOBapoOB.

46. OTum Bonee ToYHble onpeaeneHns HeaobPOCOBECTHON KOHKYPEHLIMN MPUMEHUMBI,
HanpumMep, K 4eACTBUSM MO KOMMepLManusaumm n3aenui, cosgaBaemblix Ha ocHose T3,
KOTOpble BblAATCA NOXHLIM 06pa3oM 3a NOASIMHHbBIE U3AENUS KOPEHHOW UM MECTHOW
06LLMHBI, He Byay4M TakoBbIMU, CO34a0T BO3MOXHOCTb CMELLEHMUSI C HUMU UK BrieYaTrieHme
0006peHVst TaKUX U3AENUIn UM UX U3roTOBMNEHMS Takol OBLLIMHON, BO3HUKalOLLIEE B
pesynbTate obMaHa unu cMmeLleHnsa?,

47. OpaHa 13 BO3MOXHbIX TPAKTOBOK 9TUX MEXAYHAPOLHbIX CTaHOAPTOB (KOTOpble Takke
BBOAATCA B gencteue CornawexHvem TPUNC) cocTomT B TOM, YTO OHM MOrnm Obl oxBaTbiBaTb
bonee WMpokun Kpyr opm OXpaHbl, HE CBOAALLMXCS K NPeaoTBpaLLEeHNO AENCTBUNA,
CBSI3@aHHbIX CO CMELLEHMEM, NOXHBIMU 3aBEPEHUAMMN UM AE30PUEHTUPYIOLLUMUA
YTBEPXKOEHUAMM, NPUBEAEHHbIX BbILLE B KA4YeCTBe NpMMepoB. B 0gHOM M3 KOMMEHTapmeB K
3TOMY MOJIOKEHWNIO FTOBOPUTCS:

Kaxxgaa ctpaHa onpefensieT cogep)XaHne NoHATUS «KOHKYPEHLMM» UCXOAS U3 CBOEro
COBCTBEHHOrO MOHNUMAHUS: CTPaHbl MOFYT PacnpPOCTPaHATL NOHATUE
«HeJobpOCOBECTHOM KOHKYPEHLUUN» Ha AEUCTBUS, HE ABNAOLLMECS KOHKYPEeHUNEN B
Y3KOM CMbICIe CroBa... BCAKMI akT KOHKYPEHLUUN OOMKEH CUMTATbCA akTOM
HeJ0BpPOCOBECTHOM KOHKYPEHLINN, €CIN OH NPOTMBOPEYUT O0Bbl4asM YECTHON
NPOMbILLSIEHHOW UK TOProBOM NPaKTUKWN. [aHHbIN KpUTEPUIA HE OrpaHnYMBaETCA
06bl4assMm YeCTHOM NPAaKTUKK, CYLLECTBYIOLLMMUK B CTpaHe, r4e ucnpalimBaeTcs oxpaHa
OT HegobpocoBeCTHOM KOHKYypeHuun. CyaebHble n agMUHUCTPATUBHLIE OPraHbl TAKOM
CTpaHbl AOSMKHbI ByAyT yunTbiBaTh U 06bIYaN YECTHON NPaKTUKKM, CYLLECTBYOLINE B
MexayHapoaHou Toproene. Ecnu cynebHbi nnn agMMHUCTPATUBHLIN OpraH CTpaHbl, B
KOTOPOWM UCNpaLLMBaETCs OXpaHa, KOHCTaTUpyeT, UTO obxanyemblin akT NPOTUBOPEYNT
0bbl4asM YeCTHOW NPOMBILLIIEHHON MM TOPrOBOW NPaKTUKK, OH 00s13aH ByaeT cunTaTb
AAHHbIN aKT akTOM HeA0OpPOCOBECTHON KOHKYPEHLUMEN U MPUMEHUTL CaHKLUKU U
npaBoOBbIE CPEACTBA, NPeAyCMOTPEHHbIE €r0 HaLMOHanbHbIM 3akoHogaTenscTsom. log
YNOMSIHYTbIE KpUTEPUM MOTYT NoAnaaaTh camble pasnuyHble AencTBusS?,

48. Takvum 06pasom, JaHHOE MONOXEeHME MOXHO TOMKOBaTb Kak BKIHOYaloLLee OXpaHy u oT
ApYyrnx opmM ncnonb3oBaHUSA TPaaULMOHHbBIX 3HAaHUIN, KOTOPbIE CYUTAKTCH
NPOTMBOPEYaLLMMN YECTHOW NpakTuke. Takke BCceraa ectb BO3MOXHOCTb NPeAyCMOTpeTh B
HaLMOHanbHOM 3aKOHOAAaTEeNbCTBE, YTO aKTbl HEAOBPOCOBECTHOM KOHKYPEHLUN MOTYT
BKITO4aTb HEOCHOBaTeNbHOe oboralleHne 3a CHeT UCNONb30BaHNS TPAANULMOHHBLIX 3HAHWUIA U
N3BreYeHne KOMMepPYEeCKon BbIroAbl N3 HE3aKOHHO NprobpeTeHHbIx T3.

49. Bo MHOrMx HaumoHarnbHbIX 3aKkoHax 0 6opbbe ¢ HeJoBPOCOBECTHOM KOHKYPEHUUNEN
npegycMaTpuBaloTCs Mepbl NpeceyeHns 1 Apyrmx opm KOMMepYeCcKoro noBeaeHns, Kpome
AENCTBUI, BbI3bIBAKOLLNX BO3MOXHOCTb CMELLEHUS, UIMN NOXHbIX/0Ee30PUEHTUPYIOLLLMX
yTBepxxaeHu. OHM kacalTcs U Tako HeJobpOCOBECTHOW AeNOBOW NPAKTUKK, Kak
yCTaHOBMEHNe MOHOMONWI, a Takke Apyrne opmbl NCMONb30BaHNSA TPAAULMOHHBIX 3HAHUA,

23 CM. Mpumepsl, npuBoanmMble B nybnukaunm BOUNC «Protect and Promote Your Culture: A Practical Guide to
Intellectual Property for Indigenous Peoples and Local Communities», cTp. 57.

24 I.bogeHxayseH, PykoBoAcTBO Mo NpuMeHeHuo Mapuxckoi KOHBEHLMM NO OXpaHe NPOMbILLNIEHHON
cobcTtBeHHOCTM (1968 T.), cTp.144 (CHOCKM OMyLEHbI).
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KOTOpble MOTYT paccMaTpuBaTLCS Kak YeCTHasi, HO He CpaBeaMBast KOHKYPEHLMS —
Hanpumep, UCKYCCTBEHHOE 3aHKEHME LIeH C LieNblo pa3opeHmnst KOHKYPEHTOB.

(vi) OmnuyumersnbHbie 0603HaYeHUS

YnoMmunHaemble mexayHapoaHble JokyMeHThl: CornaweHue TPUNC, Magpuackoe
cornawueHne n npotokorn, JinccaboHckoe cornaweHne 06 oxpaHe HaMMeHOBaHWI MecT
npoucxoxgeHus, MNapwmxckaa KOHBEHLMS

50. OxpaHa oTnnunTeNnbHbIX 0603HaYeHWIn B COOTBETCTBUM C MEXAYHAPOAHLIMU
[IOKyMEHTaMMn pacnpocTpaHsieTcs Ha:

- OOblYHbIE TOBaApHLIE 3HAKM (BKIOYAsA 3HAKM OOCNYyXMBaHUS);
- cepTUMKaUNOHHbIE N KONMEKTUBHbIE 3HAKY;
- reorpaduyeckne ykasaHus.

51. Takas OXpaHa He obecneynBaeT OXpaHbl 3HaHWU Kak TakoBbIX. OgHaKoO oHa MOXeT
obecneynTb ee KOCBEHHO, npu NOMOLLK CcpencTB OXpaHbl OTIIMHUTENTbHbIX 000o3HaueHun,
CMMBOJ10B, OPpHaMEeHTOB U reorpaq)vlquKle yKa3aHMVI, a Takxe I'IOD,TBep)KD,eHI/Iﬁ OD,OGDGHI/IFI co
CTOPOHbLI OOLLMHBI UNK CepTI/ICbI/IKaTOB NOOJIMHHOCTHU, KOraa OHU NMPUMEHAKOTCA ONA
MapKMUpOBKM NPOAYKTOB U yCnyr, OCHOBaHHbIX Ha TpaAUUNOHHbIX 3HAHUAX NN UX
ncnonb3oBaHUN.

52. Takue otnnuuTenbHble 0603HaYEHNS MOTYT TakkKe MOy4YnTb 3aLLUTHYO OXpaHy npu
MOMOLLM TaKMX NPaBOBbIX MEXaHN3MOB, OCOBEHHO NyTeM 0GXanoBaHWUs UK ocnapuBaHUS B
cyaax perncrpaunm, paBHOCUINbHLIX BBOASALEMY B 3abnyxaeHne nnm obmaHHomy
MCNOMb30BaHWUIO 3HAKOB, CUMBOJIOB, CIIOB UMM reorpaddnyecknx ykasaHui, CBsidaHHbIX ¢ T3%.
MexayHapoaHble cTaHa4apTbl MOTYT NPUMEHATLCA As obecnevyeHnsa oTkasa B perncrpaumm
NN NPU3HaHNS HeOEeNCTBUTENbHBIMW 3HAKOB, NPOTMBOPEYaLLMX MOpanun unn obLiecTBeHHOMY
nopsaky. B HekoTopbIX cnyyasx Takue 3anpeTutenbHble AeUCTBMS UCNONb30Banuch Ans
obecneyvyeHuns oTkasa B permctpaumnm UM aHHynMpoBaHMs perncTpaumm ToBapHbIX 3HAKOB,
KOTOpbl€ MOMMK Gbl ObITb OCKOPOUTENBHLIMW AJ1S1 KOPEHHbBIX OGLLUUH NO KYINbTYPHbIM WA
AYXOBHbIM Npu4mMHam (BONPOChI 3anMTHOM oxpaHbl TBK B pamkax cuctemMbl oXpaHbl TOBAPHbIX
3HaKOB paccMaTpuBaloTCA B YTOYHEHHOM BapuaHTe aHanvaa npobenos B oxpaHe TBK?S,

25 Hoeas 3enaHaus n AHgckoe CooBLLECTBO NPUHANKM creuuarnbHble NOSoXeHUs, He AoMnycKaloLme perucTpaumnm
TOBapPHbIX 3HAKOB, BKIIOYAIOLLMX HA3BaHWUSI UMW BbipaXXeHNs KyNbTypbl KOPEHHbIX HAPOJ0B, KPOME TEX CMyYaes,
Korga 3asiBKM Ha perMcTpauuio ToBapHbIX 3HAKOB MoAalTCs NPeACTaBUTENSIMU KOPEHHbIX HAPOA0B UM ApYrMMu
nvuamum ¢ nx cornacus. CM. 4ONOMHUTENBHY MHOPMAaLMIO B MpUMepax, NpuBoAMMbIX B nybnvkauun BOUNC
«Protect and Promote Your Culture: A Practical Guide to Intellectual Property for Indigenous Peoples and Local
Communities», cTp. 44.

26 lokymeHT WIPO/GRTKF/IC/37/7, npunoxeHue: 4acTb |l: «3HavyeHne TepMmuHa "npobensi"», n. 34; yacts Il A:
«MecTHble 1 TpaaNUMOHHbIE Ha3BaHWs, CNOBa U CUMBONbI», MYHKTbI 58 1 59; yacTb Il B: «MecTHble n
TpaguUMOHHbIE Ha3BaHUs, CrnoBa U CUMBONbIY, NYHKTbl 71-75; n yacTb |l D: «Mcnonb3oBaHne OoTNNYMTENBbHbIX
3HaKOB M NPUHUMMNOB 60pbObLI C HEAOOPOCOBECTHOW KOHKYPEHLMEN ANs NPOTUBOAENCTBUS HENPaBOMEPHOMY
npuceoeHuto penyTtaumm, accouynnpytowencs ¢ TBK ("ctuna" TBK)», nyHkT 101; nyactb Il D: «MecTHble u
TpaguLMOHHbIE Ha3BaHWs, CIOBa U CUMBOIbI», MyHKT 113.
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(vii) [llpaeo npombiwinieHHbIX 06pa3yos

YnoMmnHaemble mexayHapoaHble JokyMeHThl: CornaweHue TPUMC, bepHckas KOHBEHLNS,
["aarckoe cornawleHne o MexayHapogHOM OENOHNUPOBAHMM NPOMBbILLNEHHBIX 06pa3sLoB,
Mapwxckas KOHBEHUMS

53. OxpaHa 06pasLoB He KacaeTCcs coaepXaHnsl 3HaHUIM Kak TakoBOro 1 B 6onbLuen
CTENeHn CyLeCcTBEHHA 4115 OXpPaHbl TPAOULMOHHBIX KyJTbTYPHbIX BbIpaXXeHWI, YeM ans
oxpaHbl T3 (CM. yTOMHEHHbIN BapuaHT aHanm3a npobenos B obnactn TBK, gononHsaowmmn
AaHHbI aHanun3). Tem He MeHee, MexayHapoaHble CTaHAapThl B 0611acT oxpaHbl 0b6pasuos
MoryT obecneumBaTtb onpefeneHHble Buabl KOCBEHHOM OXpaHbl HEKOTOPbIX T3, 0coGEeHHO B
Tex cny4vasix, korga obpasLbl TECHO CBSI3aHbl C KakoW-TO KOHKPETHOM cuctemon T3, Hanpumep
CO CNocoBOM N3roTOBMNEHMS OPYyAUN, My3blKaribHbIX MUHCTPYMEHTOB UIN KyCTapHbIX U3AENUN.
OxpaHa npegycMoTpeHa AN NpOoMbILNEHHbIX 06pa3uoB, KOTOPbIE ABMSITCA HOBbIMU UMK
OPUrMHanbHbIMKU, OAHAKO BO3MOXXHO MCKITHOYEHME OXpaHbl 06pas3uoB, 00ycrnoBneHHoe
rnaBHbIM 06PAa30M TEXHUYECKMMWN NN (PYHKLMOHANBbHLIMU COOBpaXeHUSIMU.

54. B pamkax paspaboTku npoekta [JoroBopa 0 3akOHax no NpoMbiLLfeHHbIM o6pa3suam psag
rocyfapcTB-4NIeHOB BHEC NPeAnoXeHne o ToM, YTobbl npegycmaTpmBaTh TpeboBaHve
packpbITUA B 3asiBKe nNponcxoxaeHns nnm nctodnmnka TBK, T3 nnun buonormdeckmnx/
reHeTMYEeCKMX PECYpPCOB, MCMOMb30BaHHbLIX MPX CO34aHUKN NPOMbILLNEHHOro obpasua nnm
BXOAALLMX B ero cocrtas?’.

(viii) Aemopckoe rpaso u CMexHble rpasa

YnoMmunHaemble mexayHapogHble ookymeHThl: CornaweHue TPUNC, bepHckas KOHBEHLMS,
Horosop BOUC no ncnonHeHmsam n poHorpammam (OND)

55. ABTOpCKO-NpaBoBas oxpaHa kacaeTcs hopMbl BblpaXKeHUS U He 3aTparmBaeT
coAepaHus 3HaHMIN Kak TakoBbIX; B CBA3N C 3TMM OHa b6onee cyllecTBeHHa 41151 OXpPaHbl
TPaAMVLMOHHBIX BbIPaXXEHUIN KyNbTypbl, 4em Ans oxpaHbl T3 (cM. aHanun3 npobenos B obnactu
TBK B pokymeHte WIPO/GRTKF/IC/37/7). Tem He MeHee, MexayHapoaHble cTaHaapTbl B
o6nacTv aBTOPCKOro npaea 1 CMEXHbIX MpaB MOXHO pacCMaTpuBaTh B Ka4eCTBe OOHOro 13
cnocoboB obecneyeHns KOCBEHHOM oxpaHbl T3. B 4acTHOCTW, aBTOpCKOE NpaBo MOXET
NPUMEHATLCA B OTHOLLEHUM OonucaHuin T3, BKNOYEHHbIX B 6a3y AaHHbIX, a TakkKe KOMMUMIALMn
T3, KOTOPbIE OXPaAHAKTCS B KAYECTBE KOMMUMSALNA B TOM Criyvae, eCfiv OHM NpeacTaBnsatoT
cobon «no Nnogdopy 1 pacnonoXeHNo MaTepmanoB pe3ynbTaT MHTENNEeKTyanbHOro
TBOpYecTBay. OOHAKO Takas KOCBEHHasa oxpaHa T3 C NOMOLLbIO aBTOPCKOro npasa He
pacnpocTpaHsieTcs Ha coaepxaHne T3 Kak TakoBbIX, M NO3TOMY TPETbM NnLa MoryT
MCNoNb30BaTbh TEXHNYECKNE 3HAHUSA N HaBbIKU U OCHOBHOE cofepXaHune T3 gaxe B TOM
crny4vae, ecnv OHU BKIoYeHbl B 6a3y AaHHbIX, OXpPaHAEMYHO aBTOPCKUM NPaBOM.

56. Kak npasuno, ecnu T3 npuHumatoT popmy TBK, oxpaHa TBK moxeT cuntatbes
KOCBEHHOW oxpaHou T3 (Hanpumep, 3ByKO3anucb TPaauLMOHHOIO UCMONHEHMS,
ncnonb3yemas anga nepegadv T3 B pamkax o6LLMHbI, MOXET OXPaHATLCS B Ka4eCTBE 3anuncu
TBK; 370 no3BonseT orpaHMyYnBaTh pacnpoCTpaHeHne 3anncu n 4OCTyn K HEW, KOCBEHHO
orpaHmymBas Tem cambiM gocTtyn kK T3, cywecTtBytowmx B oopme TBK, n nx

21 SCT/35/2.
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pacnpocTpaHeHue); nogpobHee CM. YTOMHEHHbIV BapuaHT aHanunsa npobenos B oxpaHe TBK,
JOMOJTHAOLWWA AaHHbIW aHanus.

(b)  [Adpyaue obnacmu mexoyHapodHo20 nybnuyHo20 rnpasa

57. OCHOBHOE BHUMaHWE B pamMKax HacTosALero aHanmsa npobenos yaeneHo
MeXayHapo4HbIM HOpMaMm, BXOAALLMM B COCTaB 3akoHoAaTesnbcTBa 06 MHTennekTyanbHom
CcobCTBEHHOCTU, M CBS3M 3TOro 3akoHodaTtenbcTBa ¢ T3. Tem He meHee, bonee obLmne HopMbI
MeXayHapogHoro nybnuyHoro npasa, Hanpumep, HOPMbI, KacatoLmMecsi OXpaHbl OKpY>KatoLLen
cpeabl, reHETUYECKNX PECYPCOB paCcTEHMI U NpaB KOPEHHbIX HAPOAOB TakkKe MOryT UMETb
onpegeneHHoe 3HavyeHne ans obuiern 6asbl MexayHapoaHOro 3akoHogaTenbcTBa U Mep
perynupoBaHus B obnactn T3. Hwxe npuBoantcsa KpaTtkmii 0630p Takmx HOpPM.

YnoMmmHaemble MexgyHapoaHble JOKyMeHTbI: KoHBeHUMs1 0 Bronornyeckom pasHoobpasum
(KBP), Harowncknin npoTtokon, MexayHapoaHbin gorosop PAO, KoHseHuuna OpraHusaumm
O6begunHeHHbIX Hauun no 6opbbe ¢ onyctoiHnBaHnem (KOOHBO)

(i)  KowseHuyus o buornoaudeckom pa3Hoobpa3suu

58. OpgHa 13 KOHKpPETHbIX obnacTen TpaguUNOHHbBIX 3HAHUI — 06acTb 3HaHWMN,
CYLLIECTBEHHbIX AN COXpaHeHMs 1 obecnevyeHns yCTOMYMBOro MCMonb30BaHNA B1onormyeckm
pa3Hoobpa3HbIX pecypcoB, perynupyetcs KoHBeHumern o buonornyeckom pasHoobpasum,
cornacHo kotopow [JoroBapmBatoLasica CTopoHa:

obecneymBaerT, C y4eTOM MOMNOXEHUN CBOEro HaLMOHANbHOro 3akoHo4aTeNbLCTBa,
yBaXKeHUe, cCoxpaHeHue 1 nogaepxaHve 3HaHui, HOBOBBEAEHUI U NPAKTUKMA KOPEHHbIX
N MECTHBbIX OGLLWH, OTpaKaroLnX TpaanLnoHHbIE OPMbI XXU3HW, BaXkHble ANs
COXpaHeHUs 1 yCTOMYMBOrO UCMONb3oBaHNA B1onorndeckoro pasHoobpasus, un
cnocobeTByeT X 6onee LWNPoKOMY NMPUMEHEHMIO C 0A40BPEHNA 1 NpK ydacTum
HOCUTENEN Taknx 3HaHWN, HOBOBBEAEHNA U NPAKTUKKU, a Takke NoowpsieT COBMECTHOE
nosib3oBaHMe Ha CnpaBeaIMBO OCHOBE BbIro4amMu, BbITEKAKOLUMU U3 NPUMEHEHMS
Taknx 3HaHUN, HOBOBBEAEHMI N NPAKTUKM.

(i)  Haeouckul npomokon
59. Cratba 7 Harovickoro npotokona rnacut:

«B COOTBETCTBUN C MOMOXEHUAMU BHYTPUIrocyAapCTBEHHOro npasa kaxagas CTopoHa
npuMHMMaeT COOTBETCTBYHOLME MepPbI C Lerblo obecne4veHuns Toro, 4ToobI OOCTyn K
TpaguUNOHHbBIM 3HAaHUAM, CBA3AHHbIM C reHeTU4YeCKMMUn pecypcammn, HoOCUTeNAamMmun
KOTOPbIX ABNMAKTCA KOPEHHbIE N MECTHbIE 0O MHbI, ocywlecTenanca c
npeagBapuUTesnibHOro 1 060CHOBAHHOIO cornacus nunu O,EI,06peHVIF| M Npu y4actun aaHHbIX
KOPEHHbIX N MECTHbIX O6LWMH 1 4YTOObI BbINn YCTaHOBJ1EHbI B3anMoOCornacoBaHHbIE
ycrnoBusa».

60. B paHHOM KOHTEKCTe CyLLEeCTBEHHbI 1 NOMNoXeHUs ctatbh 5.5:

«Kaxgas CTopoHa npyHMMaeT B 3aBMCUMOCTU OT OOCTOATENBLCTB 3aKOHOA4ATESbHbIE,
aAMUHUCTPATMBHbIE UIM NONUTMYECKME Mepbl Ansa obecneyeHnss COBMECTHOIO
NCnonb30BaHNA Ha CNpaBeaSIMBON U PaBHOWM OCHOBE BLIrod, OT NPUMEHEHMS
TPaAMLMOHHbBIX 3HAHUI, CBSI3AHHbLIX C FTEHETUYECKMMU pecypcamu, C KOPEHHbIMU U
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MECTHbIMW OBLLUNHAMM, ABNSIOLNMUCH HOCUTENAMM Takux 3HaHMA. Takoe COBMECTHOE
ncnonb3oBaHMe BbIrog OCYyLLEeCTBIAETCA Ha B3aMMOCOIN1aCoBaHHbIX YCITOBUAX».

61. Kpowme TOro, cornacHo cratee 16,

«1. Kaxxgas CTopoHa npuHMMaeT COOTBETCTBEHHO Cryyalo Hagnexawme acpeKkTnBHbIe
N copas3MepHble 3aKkoHoAaTerNbHble, aAMUHUCTPATUBHbIE UIK NOMIUTUYECKNE MepbI AN
obecneyeHmns TOro, YToObl AOCTYN K TPAAULMOHHBIM 3HAaHUSAM, CBA3aHHbIM C
reHeTM4YeCKMMM pecypcamm, KOTOpble UCMONb3YyOTCA B Npeaenax ee lopucamkumm,
OCYLLECTBIIANCS B COOTBETCTBUM C NpeABapuTenbHbIM 060CHOBaAHHBIM COrflacuem unm c
ogobpeHns 1 Npy y4acTU KOPEHHbIX M MECTHBIX OBLLUMH 1 YTOOLI GbINIM YCTaHOBMNEHBI
B3aMMOCOrNacoBaHHbIE YCMNOBWS, Kak onpeaeneHo B HaUMOHaNbHOM 3aKoHO4AaTENbCTBE,
perynupytoLem AOCTyn K reHeTUY4eCKUM pecypcam 1 COBMECTHOE MCMOSb30BaHNe
BbIFOA, UNN B PErYNSTUBHbIX TpeboBaHMaX apyro CTOPOHbI, rae HaxXoaaTCa Takue
KOPEHHbIE N MECTHbIE OOLLMHbI.

2. Kaxxgas CtopoHa npuHumaeT Hagnexawme, aekTuBHbIE N COpasMepHble Mepbl
ANSA yperynupoBaHusa cutyaumi HecobnogeHms Mep, NPUHATBLIX B COOTBETCTBUM C
BblLLENPMBEAEHHBIM NMYHKTOM 1.

3. CTOpPOHbI COTPYAHUYAOT, HACKOSBKO 3TO BO3MOXHO U LiernecoobpasHo, B cny4vasx
npeanonaraemMoro HapyLleHUst HauMoHaNbHOro 3aKoOHoAATEeNbCTBA UMW PErynsiTUBHbIX
TpeboBaHWI, perynmpyroLmx 4OCTYN K reHETUYECKNM pecypcamM U COBMECTHOE
MCNONb30BaHME BbIrof, O KOTOPbIX FTOBOPUTCS B BbILLIENPUBEAEHHOM MYHKTE 1.%»

(i)  MexoyHapodHsbIt do2osop PAO

62. MexgyHapogHbi gorosop ®AO 0 reHeTMYeCcKuX pecypcax pacTeHun Ansd NnpoM3BOACTBa
NpogoBONbLCTBUA N BeAeHus cenbekoro xosanctea (MAMPPIIC), koTopblin kacaeTcs elle
OOHOW KOHKPETHON 061acT TPaAULMOHHBIX 3HAHUIN: 3HAHUW, UMEIOLLIMX OTHOLLIEHME K
reHeTM4YeCKMM pecypcam pacTeHun Ang uenen npons3BoaCcTBa NPOAOBONbCTBUSA U BeAeHUs
CENbCKOro X03ANCTBA, racuT: «kaxgasa [JoroBapmeatloLasics CTOpPOHa A0SMKHA B Hagnexalumx
Cny4asix U ¢ y4eTOM CBOEro HaLMOHanNbHOro 3akoHoAaTenbCTBa NpMHMMaTh Mepbl A1
3aWmnThbl U NooLWpeHNs NpaB oepmMepoB, BKoYasa: (a) OXpaHy TpagULMOHHbBIX 3HAHWUNA,
KacarLNXCHa reHeTUYECKUX PECYPCOB pacTEHNN ANs NPOU3BOACTBA NPOAOBOSILCTBUA U
BeJEeHNA CerbCKOro Xo34mncTaa....»%8.

(iv) KoHnseHyusi OpeaHusayuu O6beduHeHHbIx Hayud no 6opsbe ¢ onycmsiHU8aHUEM

63. CornacHo KoHBeHumn OpraHmsaumm O6begnHeHHbIX Hauumi no 6opkbe ¢
onycTbiHnBaHneMm (KOOHBO), CTOpOHbI 3aLUmMLLa0T, MOOLLPSAIOT U UCMONb3YT
COOTBETCTBYHOLLUMNE TPAANLMOHHBbIE U MECTHBIE TEXHOMOMUMU, 3HAHUS, HOY-Xay U NPaKTUKY U C
3TON Uenbio 06A3yI0TCH «COCTaBMATb CBOAHYHO MHAOPMALIMIO O TaKUX TEXHOMOIMAX, 3HAHUSX,
HOY-Xay 1 MpaKTUKe N BO3MOXHOCTAX UX UCMONb30BaHUA C y4acTMEM MECTHOro HaceneHus u
AOMKHBIM 06pa3oM pacnpoCTpaHsTh Takyto MHPOPMALMIO B COTPYAHUYECTBE C
COOTBETCTBYHOLLMMN MEXNPABUTENBbCTBEHHLIMU U HEMPABUTENBCTBEHHBIMW OPraHn3aLnaMmn»
(ctatbsa 18.2(a)). Kpome TOro, KOHBEHLMEN NpeaycMaTpmMBaeTCs, YTO pernoHarnbHble
MepONPUATUSE MOTYT BKIOYATb «MOATOTOBKY NEpeYHENn TEXHOMOMMI, 3HaHUI, Hoy-xay 1
NPaKTUYECKNUX METOAO0B, @ TaKKe TPAAULMOHHBIX U MECTHbLIX TEXHOMOIUI U HOY-Xay U
NoOoLpEHNE UX PacnpoCTPaHEHNST U UCNONb30BaHuA» (cTatba 6(b) npunoxenus Il).

28 Cratbs 9 MOMPPIIC («MpaBa hepmeposy).
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c) [pyaue mex0yHapoOHbIe OOKYMEeHMbI

YnomuHaemble MexayHapoaHble OKYMeHTbl: BoHHCkue pykoBoasime npuHumnibl no KBP,
[eknapaums o npaBax KOPeHHbIX HapoaoB, MIHTepnakeHckas geknapaumsi No reHeTUYECKUM
pecypcam XMUBOTHbIX

()  BoHHCKue pykoeoldsiLyue MpUHUUrbI

64. Bo BeegeHuu McnonHutensHoro cekpeTtapsi K BOHHCKUM pyKOBOASALMM NpUHLUMMIAM MO
obecrneyeHmnio 4OCTyNa K reHeTUYEeCKUM pecypcamM U COBMECTHOIO UCMOSb30BaHNs Ha
CnpaBeMBON U PaBHOW OCHOBE BbIrod OT MX NMPUMEHEHMUS 3TU NMPUHLMIBI XapakTepusyTcs
KaK «He UMeloLLme puandeckn obsisaTenpHoro xapakrepa..., [Ho obnagatowime, BBAAY UX
eanHornacHoro npuHaTus 180 cTpaHamu] onpedeneHHbIM U HeOCNOPUMbIM aBTOPUTETOMY, U
Kak LOKYMeHT, obecneunBaloLLmin onpeaeneHHyo oxXpaHy TpaauuMoHHbIM 3HaHUSM BBUAY
coaepXallencsl B HEM pekoMeHaaumMm o ToM, YTo: «[N]peaocTaBnsoLmMe CTOPOHbI

[AOIMKHBI: ... MpenocTaBnaTb reHeTUYeckne pecypchbl U/Mnn TpaamuMOHHbIE 3HAHWUS NULWb B
TeX crnyvasix, Korga oHv UMET Ha 3TO COOTBETCTBYHOLLEE NPaBO» 1 YTO «[JoroBapusaroLmecs
CTOPOHbI, UMeIoLLME B CBOEN IOpUCOMKLUM NONb3oBaTenen reHeTUYECKNX PeCypCoB, ... MO
Obl PacCMOTPETb, B YaCTHOCTH, ... LLIeNecoobpasHOCTb NPUHATUS Mep MO NOOLLPEHUIO
NpefocTaBneHns CBEAEHWUI O CTpaHe MPOUCXOXAEHUS. .. TPAANLMOHHBLIX 3HAHUNA,
HOBOBBEAEHWUI N MPAKTUKM KOPEHHbIX HAPOAOB Y MECTHbIX OOLLMH B 3asiBKaxX Ha perucTpauuto
npaB UHTENNeKTyanbHOW COBCTBEHHOCTUY.

65. Lenb PykoBogsALmMx NPUHUMNOB COCTOMT B «COAENCTBUN pa3paboTke pexmMMoB gOCTyna
N NCMNONb30BaHMA BbIrod, OTpaXarLwmnx Heob6XoaMMOCTb OXpaHbl TPAANLMOHHBIX 3HAHWUIAY
(nyHKT 11())); , OHM NOOLLPSIOT KCOTPYAHUYECTBO MeXy JloroBapyBaloLLIMUCS CTOPOHaMM B
peLLeHnn BONPOCOB, CBA3aHHbIX C NpeanonaraeMbiMy HapyLLEeHUSIMU COrnaLleHnii o ocTyne
K reHeTUYeCKUM pecypcam 1 COBMECTHOM MCMONb30BaHUN BbIr04», YTO MOXET UMETb
3HayeHne ons oxpaHbl T3.

(i)  Heknapauyusi o npasax KOpeHHbIX Hapodos

66. K camum TpagvuUMOHHBIM 3HAHUSAM, HOCUTENSMU KOTOPbIX ABMAOTCS KOPEHHbIE HApOabl,
oTHocAaTcsa nonoxeHus Oeknapaumm Oprannsaunm O6begmMHeHHbIX Haumi o npasax
KOPEHHbIX HapoaoB?®, koTopas, 6yayyn Aeknapaunen, MoXeT paccmMaTpuBaTbCs Kak
«HOPMaTUBHOE MOSOXEHMEY» UNN «BO3MOXHOCTbY, CYLLECTBYIOLLME HA MEXAYHAapPO4HOM
YPOBHe, XOTs psg aBTOPOB NogYepKMBatoT, 4To [leknapauunsa He HOCUT HPUANYECKN
obs13aTenbHOro xapakrepa 1 He Obina NPMHATa Ha KOHCEHCYCHOW OCHOBE M XapaKTepU3ytoT ee
«KaK MCTOYHUK, OTpaKaloLLMiA YasitHUsA KOpeHHbIX HapoaoBy. CtaTbsa 31 [deknapauuu rnacut:

«[K]opeHHble Hapoabl MEIOT NPaBO Ha COXpaHEHWE, KOHTPOSIb, OXpaHy N pasBuTue
CBOMX ... TPAAULMNOHHbBIX 3HAHUN ..., @ TaKkKe NPOSIBIIEHMI UX HayYHbIX 3HAHWIA,
TEXHONOMMM U KyNbTypbl, BKNOYAsA MOACKME U reHeTU4eCKne pecypchl, ceMeHa,
nekapcTBa, 3HaHusi CBOMCTB dhayHbl U oriopbl, TpaauUnnM YCTHOrO TBOPYECTBA,
nuTepaTypHble NPON3BEAEHNS, PUCYHKWN, CMOPT U TPAANLNOHHBLIE UMPbl U
n3o6pasnTenbHoe U UCMONMHUTENBCKOE NCKYCCTBO. OHM MMEKOT TakkKe NpaBo Ha
COXpaHeHne, KOHTPOb, 3alUMTY U pa3BUTME CBOEWN MHTENNEKTyanbHOW COOCTBEHHOCTH
Ha Takue ... TPaaAULUNOHHbBIE 3HAHWUS...»

29 MpuHaTta MeHepanbHol Accambreei OpraHnsaumnm O6beanHeHHbIX Haunin B 2007 1., AOKYMEHT
WIPO/GRTKF/IC/12/INF/6 (15 deBpans 2008 r.).
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67. B peknapauuu Takke npegycmaTpmBaeTcs, YTO «[C]JOBMECTHO C KOPEHHbIMW Hapogamm
"ocygapcTBa NpUHUMAIOT AENCTBEHHbIE Mepbl B LIeNsX MPU3HAHWS U 3alMTbl BO3MOXHOCTEN
OCYLLECTBIIEHUS 3TUX NpaB».

(i) UNHmepnakeHckas deknapauusi N0 2eHeMuUYeCKUM Pecypcam XXUBOMHbIX

68. B VHTepnakeHcKon geknapauuun no reHeTUYECKUM pecypcam XMBOTHLIX, MPUHATON Ha
MexxayHapogHOM TEXHUYECKON KOHGIEPEHLIMKM NO BOMPOCaM reHETUYECKUX PECYPCOB
XMBOTHbIX OJ151 NPON3BOACTBA NPOAOBONLCTBUSA N BEAEHNS CENbCKOro X03SIMCTBa 7 CEHTAOPS
2007 r., roBopuTCS 0 «LenecoobpasHoCcTH, B HEODXOAMMBIX Criydasax, npy cobnogeHnm
HaLMOHarbHOro 3aKkoHo4aTeNbCTBa, Y4YMThbIBaTh, MCNOSb30BaTh, COXPaHATb U NOAAEPXKUBATL
TpaguUMOHHbIE 3HAHUA, aKTyanbHble 5151 CeNEKUNOHHOro XMBOTHOBOLCTBA U
XMBOTHOBOAYECKOro NPON3BOACTBRA, B Ka4ecTBe BKNaga B ... CoO30aHMe YCTONYMBbLIX
WCTOYHNKOB CPEeACTB K CyLLEeCTBOBaHMIO...». C aToM aeknapauunen yesasaH [noGanbHbIv nnax
AencTBun B 0611aCT reHETUYECKUX PECYPCOB XNBOTHLIX, HAMPaBIEHHbIN, B YACTHOCTH, Ha
«COoAencTBme cnpasensiMuBoMy 1 paBHONPaBHOMY pacnpeneneHunto Boliroq OT MCMOMNb30BaHMUS
reHeTUYECKNX PEeCYpPCOB XUBOTHbIX 41151 NPOM3BOACTBA NPOAOBOSILCTBUSA U BEAEHUSA CESTbCKOro
X034MCTBA U NPU3HAHNE PONKN TPagULMOHHBLIX 3HAaHWIA, MHHOBALMOHHbIX pa3paboTokK u
METOAOB, KacaloLLMXCS COXPaAHEHUSI FEHETUYECKUX PECYPCOB XMBOTHbLIX U UX YCTOMYUBOIO
MCNONb30BaHuWs, a Takke, B HEOOXOAMMbIX Cnyyasix, BBeAeHune B aenctane acppeKkTnBHbIX
Mep perynnmpoBaHns N 3aKOHOL4ATESNbHbIX Mep».

IvV. TPOBEINbI, CYWLWECTBYOWWME HA MEXOYHAPOOHOM YPOBHE

rpoursiirocmpupo8aHHbie, o 803MOXXKHOCMU, KOHKPeMmMHbIMU ripumepamu

69. [Mpu aHanm3e oxpaHbl T3 Ha MeXAyHapOAHOM YPOBHE BO3MOXHbIE «Mpoberibi»
paccMaTpMBalOTCS Ha ABYX YPOBHSIX:

- npo6enb| B UeJiax OXpaHbl, BbIAB1EHHbIE HA MEXOAYHAapPOOAHOM YPOBHE;

- npobenbl B MeXOyHapOaHbIX 1pagoebix MexaHu3mMax, Co3fgaHHbIX ANns JOCTMXEHNS
Takux uenen.

70. OpHako npexae Bcero cneayeT paccMOTpPeTb 06nacTb NPUMEHNUMOCTUN NOHATUSA
«TPaAVLMOHHBIX 3HAHWIN», KOTOPOE ABMAETCA NPeAMeTOM aHanu3a npobenos.

(a) [Npobesnbi 8 onpedenieHUU unu ebigeneHuu T3, nodnexawux oxpaHe

71. Paboune gonyuieHusl, NonMoXeHHbIE B OCHOBY HACTOSILLLEro aHanmaa npobenos,
KOTOpble, B CBOK 04Yepe/b, ONMpatoTcs Ha 06CTOATENbHbIA aHann3 gaHHoW npobnemaTuku,
npoBeAeHHbIN camum KomuTeTom, npeanonararoT cneayoLime pasrpaHuyeHns NoHATUNA:

(i) PasrpaHnyeHve mexay:

- «TPaauUMOHHBIMU 3HAHMAMMY Kak obLMM onpeaeneHmeM 06beKTa oxpaHbl, KOTopble
npeacTaBnsoT cOO0N, Kak NpaBuIio, UHTENNEKTYyanbHOE N HEMaTepuanbHoe
KynbTypHOE Hacrnegme, NpakTUKM U CUCTEMbI 3HAHWUI TPAOULMNOHHBIX OOLLWH,
BKItOYasi KOPEHHbIE N MECTHbIE 00LMHbI («T3 B LUMPOKOM CMbICIIE COBa»), U

-  «TpagnunoHHbIMU 3HAHUAMU» KaK KOHKPETHbIM 00beKTOM NMPUMEHEHNA NpaB
c bonee Bblpa>XeHHbIM akKleHTOM Ha coaep>XaHunn n cyulectee 3HaHUIN KaK TakOBOM
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(«T3 B y3KOM CMbICIE CnoBa»), KOTopble HEO6X0AMMO OTNMYaTb, HaNnpMMep, oT
TPaanUNOHHbIX BbipaxkeHuii kynbTypbl (TBK) u BeipaxkeHunn ponbknopa.

(i)  PasrpaHuveHne mexay:
- TeM, YTO NPUHATO Ha3biBaTb «T3» B 0OLEM CMbICIE, U

- Temu anemeHTamu T3, KOTOpblE ABMAIOTCS UMW AOMKHbI SBASITECA KOHKPETHLIMU
o6bekTaMmy NPaBoOBOMN OXPaHbI.

72. Wcxoas 3 BbILLEN3NOXEHHbIX pabounx gonywieHnii, KoMuteT npuMeHsin atu
pasrpaHu4eHusi B cBoen paboTte. YTo kacaeTca nepBoro pasrpaHudeHms (cm. (i) , Boiwe),
TEPMUH «TPaAULMOHHbIE 3HAHUA» MCNONb3yeTcsa B bonee y3koMm CMbicre croBa Ans
obo3HaveHus:

3HAHWUIN KaK TaKoBbIX, B YACTHOCTW, 3HAHWI, SABMSIOLLNXCA pe3ynbTaTtom
I/IHTeJ'IJ'IeKTyaJ'IbHOIZ neAaATeribHOCTKN B TpagNUMNOHHOM KOHTEKCTE, N OXBaTbIBAlOLLNX
TeXHUN4eCKne 3HaHNA U nNpnemMbl, HaBblKU U I/IHHOBaLI,VII/ISO.

73. ToHaTtue T3, ynoTpebnsemoe B 3TOM CMbICIE, LUMPE KOHKPETHbIX 06nacTen 3HaHui
(nexkapcTBeHHON MHOpMaLKMK, 3HaHUI, KacatloLwmxcs 6GuopasHoobpasmns, reHeTUYECKNX
pecypcoB B LIeNIOM U reHeTUYEeCKUX pecypcoB pacTeHui), onpeaensieMblX B pyrux
obnacTtax MexayHapoaHoro nyGrmMyHoOro npasa v NOSINTUKMN.

74. Y70 KacaeTcs BTOPOro pasrpaHudeHus (cm. (i), sbiwe), Kommtet nogpobHo
paccmaTtpuBan NpYHUMM, cornacHo kotopomy T3, 4ToObl nognexarb OxpaHe C NPUMEHEHNEM
KOHKPETHbIX NPaBOBbIX MEXaHU3MOB, BO3MOXHO, JOJKHbI:

() cospaBaTbCs, COXpPaAHATLCA N NepeaaBaTbCsl U3 NOKONIEHUS B MOKOSIEHME B
TPaAAULMOHHOM KOHTEKCTE;

(i) ObITb oNpeaeneHHbIM 06pa3oM CBA3AHHLIMU C TPAAULUMOHHBIM NN KOPEHHBIM
Cco06LEeCTBOM UNN HAPOAOM, KOTOPbIN COXPaHSAET U NepeaaeT UX U3 NOKONeHWs B
MoKONeHune; n

(iii) 6bITb HEOTHbEMNEMOWN YacCTbiO KYNbTYPHON NOEHTUYHOCTN KOPEHHOW Unn
TpaguLMOHHOW OBLUHBI MM Hapoaa, KOTopble NPU3HAKTCA HOCUTENAMU TakUX
3HaHWUN, obecneynBas B TON UNN MHOWM DOPME UX COXPaHeHUe, OCyLLECTBNSSA
KONMeKTUBHOE BMaZieHne UMU U HeCs 3a HUX KYNbTYPHYHO OTBETCTBEHHOCTb. JTa
CBA3b MOXET ObITb BblpaXxeHa hopMaribHO U HedopmarnsHoO, B BUae obblvaes
U TPaAMLMOHHOW NPaKTUKK, MPaBuUIl UK 3aKoHOBS!,

75. C TOYKM 3peHNs HACTOSLLEro aHanmsa 3To O3Ha4aeT, YTo A4 TOro, YTobbl nognexartb
OXpaHe, 3HaHWs1 AOSMKHbI HE MPOCTO ONPeaensTbCa B OOLWNX TEPMUHAX KaK « TPaAULMOHHbIE
3HaHWS», HO TaKKe NnepeaaBaTbCs U3 NOKOMEHUSA B NOKONEHME, UMETb OOBEKTUBHYIO CBSA3b C
OOLLMHOM NX NPONCXOXKOEHUSA N acCOLMMPOBATLCS C TAKOW OBLLMHON Ha CyOHEKTUBHOM
YpPOBHE, COCTaBNsAsa YacTb €e COOCTBEHHON NOEHTUYHOCTH.

(b) [Mpobersbi 8 uensax oxpaHbl UU OCHOBAHUSX MOAUMUKU 8 obr1iacmu OXpaH»b!:

30 McTouHmMK: [noccapuii OCHOBHBLIX TEPMUHOB.

31 Mpumeyanue: OokymeHT WIPO/GRTKF/IC/13/5(b) Rev. 6bi NoAroToBneH Ha OCHOBE AOKYMEHTa
WIPO/GRTKF/IC/8/5 («The protection of traditional knowledge: Revised objectives and principles»). YuuTbiBas
npogomkatowmecs neperosopbl B MKITP, 3Ta ccbinka He o6HOBMsNach.
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76. Yactbto aHanusa nobon NpaBoBON CUCTEMbI SBMSIETCA pacCMOTPEHNE ee Lenen m
OCHoBaHu. B aTon cBA3M B pamMkax aHanmsa npobenos, BEpOSITHO, HEOOXOAUMO y4MThLIBaTb
Takune obume uenu, Kotopble Mornm Obl 6bITb CHOPMYNMPOBAHBI HA MEXAYHAapPOOHOM YPOBHE,
HO noka He nony4Ynnun popmManbHOro BblpaxeHus. Llenun nonuTtukn, He 3amkcmpoBaHHbIe
dopmaribHO U He NOATBEPXAEHHbIE HAa MeXQyHapoOHOM YPOBHE NPUMEHUTENBHO K
NHTEeNnekTyanbHoM cobcTBeHHOCTU 1 T3, BKNOYAKOT crneayowme uenu:

- Mpu3HaHWe NMMaHEHTHOW LIeHHOCTU CUCTEM TPaAULIMOHHBIX 3HAHWUI U UX BKNaga B
CoXpaHeHMWe OKpyXatoLlen cpeabl, obecneyeHe NPoaoBONbCTBEHHOM
6e30MacHOCTM 1 YCTONUYNBOIO CENbCKOro X03UCTBA, a Takke B pasBUTUE HaYKK U
TEXHUKY;

- Npu3HaHmne cuctem TpagnunoHHbIX 3HaHUIN LEHHbIMK C*)OpMaMI/I WHHOBALIMOHHON
0eATernNbHOCTH,

- BOCnuUTaHue yBaxXeHud K cucteMam TpaanMoOHHbIX 3HaHUK, a TaKkke KynbTYPHbIM U
OYXOBHbIM LLEHHOCTAM HocuTenemn TPaaNUNOHHbIX 3HaHWN;

- yBaeHue npaB HOCUTENEeN U XpaHuTenen TPaguLMOHHbIX 3HAHWIA;
- copeWicTBre cOepeeHnto N COXpaHeHNo TPaaULMOHHbIX 3HaHWIA;

- yKpenneHune cuctemMm TpagmunoOHHbIX 3HaHW, BKNKOYas okasaHne NoMoLLM Ans
OanbHENLLEro UCNonNbL3oBaHUs 1 pa3BnTUA TpaanLMNOHHBLIX 3HaHUK, oOMeHa MK K
nx nepenadynm B COOTBeTCTBMUN C oOblyasmy;

- noaaepxka HenpepbIBHON NHHOBALIMOHHOW AeATENbHOCTU, OCYLLIECTBAEMON B
paMKax CUCTEM TPaAULMOHHbLIX 3HAHWI, 1 NOOLLPEHVE NHHOBALMI, CO34aBaeMbIX
Ha OCHOBE TPaAMLUMOHHbBIX 3HAHWI;

- noaaepXka yCUrui no 3almTe U COXpaHeHWo TPaaNLMOHHbIX 3HaHWIA;

- npece4vyeHne He3aKOHHOro nNpncBoeHnA n HecnpaBeamBoro 1 HepaBHOMpPaBHOIO
MCcnonb3oBaHnA TpaanLIMOHHbIX 3HaHWN U coaencTBmne cnpasennmMeomy
COBMECTHOMY MOJ1Ib30BaHUIO BbirogaMu, noftyd4aemMmbiMn OT TPAANLMNOHHbIX 3HaHWiA;

- obecneyeHune NomnoxeHus:, NP1 KOTOPOM AOCTYN K TPAAULIMOHHBLIM 3HAHUSAM U UX
1CNONb30BaHNE OCYLLECTBIATCA Ha OCHOBE NpPeaABapuUTENbHOIO
MHOPMMPOBaHHOIO cornacus®;

- COOdeuncTBME YCTONYMBOMY Pa3BUTUIO OBLLUMH U NX 3aKOHHOW TOProBoOw
AEeATENbHOCTN, OCHOBAHHOW Ha CUCTEMaXx TPaAULIMOHHbLIX 3HaHWUN;

- npecevyeHne HenpaBoMeEpPHOro npeaocTtaBiieHnda U OCyLLeCTBIIEHNA NMpaB
I/IHTeJ'IJ'IeKTyaﬂbHOIZ COBCTBEHHOCTU Ha TpaaANLUMNOHHbIE 3HAHUA.

77. TakoBO CyLLeCTBO Lernen, chopMynMpoBaHHbIX B X04e MeXayHapoaHbIX 06CyXaeHun,
B TOM yucre B pamkax geatenbHoctn KomuteTta. 3Ty Lenu He 6binv NPUHATLI HA B KAKOM
dopmarnbHOM CMbICIIE U, BO3MOXHO, HE MOMb3yHTCA eAUHOAYLIHON NoaaepXKon. Tem He
MeHee, JOCTWKEHWNIO HEKOTOPbIX 13 3TUX OBLUMX Lienein B TOM U MHOW CTENEeHU crnyxar
CyLLeCTBYIOLLNE MEXAYHAPOAHbIE JOKYMEHTbI, AaXe eCrin Takne AOKYMEHTbI Npu3BaHbl
obecneunBaTb OXpaHy KakomMy-TO OQHOMY 3NIEMEHTY U3 BCEro KoOMMmekca TpaguumoHHbIX

32 Yinn «npepBapuTENBEHOTO CBOGOAHO BLIPAXEHHOO 1 MHAIOPMUPOBAHHOTO COMMACHSI», COrMAcHO OPMYNMPOBKE
Deknapauuu OOH o npaBax KOPEHHbBIX HAPOAOB.
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3HaHun: Hanpumep, KBP npuasaH o6ecneunBath yBakeHne n coxpaHeHue T3, KoTopble
BaXKHbl 4S5 cOepexeHns n yCToMYnMBOro NCNosib3oBaHMsl PeCypcoB BMONOrm4ecKkoro
pa3Hoo6pa3nst, HoO He OTHOCUTCS HEMOCPEACTBEHHO K APYrMM anemeHTam T3, Hanpumep,
K cuctemam KogmuumMpoBaHHbIX MeanuuHckux 3Hadmi. MOMPPIIC ®AO npusHaeT «ToT
OrPOMHbIV BKIaf, KOTOPble MECTHbIE U KOPEHHbIE OBLLMHBI 1 dbepmepsbl... BHOCAT 1 OyayT
Brpeab BHOCUTb B COXPaHEHWE 1 pa3BUTME FrEHETUYECKMX PECYPCOB paCcTEHUI, KOTOPbIE
COCTaBAT OCHOBY NPON3BOACTBA NPOAOBOSIbCTBEHHON N CENbCKOXO3ANCTBEHHON
NpoayKuMm BO BCEM MUPEY.

78. OpuveHTMPOM Npu BblipaboTKe NOMUTUKM, HaNpaBreHHOW Ha AOCTUKEHME
MeXOyHapoaHbIX Lernen, MoXeT cnyxuTb [Jeknapauns o npaBax KOPEeHHbIX HAapoaoB, He
ABNAIOLLAsACS lopuanyeckmn obssaTenbHbIM AokyMmeHTOM. B [leknapaumm 3adoukcupoBaHsbl, B
4aCTHOCTU, NpaBa KOPEHHbIX HAPOAOB (B OTNMYME OT APYrMX HOCUTENEN TPaANLMOHHBIX
3HaHWIN), HAa «COXPaHEHUE, KOHTPOIb, OXPaHy U PasBUTUE CBOUX... TPAAULIMOHHBIX 3HAHUN» U
Ha «CcoXpaHeHWe, KOHTPOrb, 3aLUTY U pa3BUTNE CBOEN UHTENNEKTyanbHOW COOCTBEHHOCTU Ha
TaKuWe... TPaAULMOHHbIE 3HaHUSI», MPUYEM CMEKTP YNOMMHAeMbIX 3aeckb T3 Lwuvpe, 4eMm B
APYrnX CYLLECTBYIOLLNX AOKYMEHTAX.

(c) __ [lpobenbi 8 cywecmsyrowux npasosbix MexaHu3max

79. OxpaHa nHTennekTyanbHon COGCTBEHHOCTN B TOMHOM MPABOBOM CMbICIE 3TOrO
TepMUHa COCTOUT B MPU3HaHUM NpaB NpaBoobnagaTenst Bo3paxaTtb NPOTMB UCMONb30BaHNS
OoXpaHsiemoro obbekTa ApyrMMy nuuammn unu, No KpamHen mepe, nony4vatb crpaBensimBoe
BO3HarpaxzaeHue 3a ero Ucrnonb3oBaHne, a Takke ero npaB Bo3paxaTb NPOTUB HENPU3HAHUSA
€ro npaB UM NCKaXeHUS (HapyLLEHMS LenoCcTHOCTH) obbekTa. MHbIMM crioBamu, oxpaHa
3akntovaeTcsa B HageneHun npasoobnagatens npaBoM NpensaTCTBOBATb HEXenaTenbHbIM
BMAAM UCMOMb30BaHMSA NN pacnpoCTPaHEHNst 3HaHWUA UM HE3aKOHHOMY AOCTYNY K HAM, Unn
nNpaBoOM Nosny4yaTb CnpaBeaSIMBoOE BO3HArpaxaeHne (BKNOYas NPUMEHEHNE pexnma
KOMMeHcaTopHbIX 06s13aTenbCTB). Takmm 06pa3omM, OCHOBHOE BHMMAaHME Npu oxpaHe npas
NHTEeNNeKTyanbHoM CO6CTBEHHOCTU yaenaeTca npaBy BO3paXxaTb NPOTUB TEX UINN UHbIX
cnoco6b0B UCMOMb30BaHUSA TPETBUMM NULL@MU OXPaHAEMOro MaTtepuarna unm npensiTcTBoBaTh
TaKOMYy MCMNOJIb30BaHUIO.

80. B cBsA3n ¢ aTM nNpobenbl B oxpaHe T3 B pamKkax KOHKPETHbIX NMPaBOBbIX MEXaHU3MOB
MOTYT XapaKTepu30oBaTbCs C TOUKU 3PEHUSI:

(i) obbekToB, HE NOANEXaLNX OXpaHe B COOTBETCTBUM C OENCTBYIOLLNM
3aKoHo4aTeNnbLCTBOM Mo Bonpocam UC;

(i)  npaBoobGrnapatenen, He NpU3HaBaeMbIX B Ka4eCTBE TaKOBbIX, N APYrnxX
6eHednUMapoB, He NONb3YIOLMXCS pe3yrnbTataMm OXpaHbl;

(i)  cnocoboB UcnonNb3oBaHWA U OPYrMX 4ENCTBUIA, KOTOpbIE He yaaeTcs
npeaoTBpaTuThb;

(iv)  oTcyTCcTBMS MpaB Ha NONyYeHUe BO3HArPaX4eHUst NN NHbIX NPEUMYLLECTB.

81. OpHako aHanM3 NogoOHLIX NOTEHUMANbHLIX MPOOENnoB No HEOOXOOMMOCTN OOSMKEH
onupaTbCsa Ha pe3yrnbTaTbl NOMIHOMO UCCNefoBaHMA BO3MOXHOCTEN obecnevyeHnsa oxpaHbl T3 ¢
MOMOLLLbIO AENCTBYIOLLMX HOPM 3akoHoAaTenbcTBa no sonpocam MC. KomuteT BCECTOPOHHE
N3y4mn 3TN BO3MOXHOCTW, B TOM YUCIEe Ha OCHOBE AeTarnbHbIX UCCeaoBaHUn, NPoBEAEHHbIX
rocygapctBamu-ysieHamMmu, U npoaHanuanpoBasn BO3MOXHbIE BapuaHTbl AENCTBUN, OTPasnB UX
B LIENIOM psiie LOKYMEHTOB Mo coaepkaTenbHbiM BONpocaM (NepeyYnCcrieHHbIX B AOKYMEHTE
WIPO/GRTKF/IC/13/5(a)); OHW He BOCMPOM3BOAATCA B HACTOSILLLEM OOKYMEHTE, OAHAKO MX
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MOXHO paccMaTpMBaTh Kak MaTepumar, CyLLeCTBEHHbIN ANs Lenen HacTosILLEero aHanmaa
npo6ernoe; cMm., HanpMvep:

- BapuWaHTbl NONIUTUKM N NpaBoBble MexaHn3mbl: AokymeHTbl WIPO/GRTKF/IC/7/6 v
WIPO/GRTKF/IC/9/INF/5;

- MCCneaoBaHusi, OTYETbI U CONOCTaBUTENbHbIM aHann3 MexaHM3MoB oxpaHbl T3 Ha
HaUNOHarNbHOM, PerMoHanbHOM Y MeXAyHapOAHOM YPOBHSIX: [OOKYMEHTbI
WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8, WIPO/GRTKF/IC/3/9,
WIPO/GRTKF/IC/4/7, WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8 n WIPO/GRTKF/IC/6/4.

0] O6bekmbl, He 0xeambligaeMble CyuwecmsyrowuMu Hopmamu 3akoHodameribcmea o
gornpocam NC

T3, He oxeambigaeMble cyujecmesyrouwumu ghopmamu oxpaHesl NC.

82. BBoaHbIi KOMMeHTapuin: MoxxHO onpeaeneHHo ykasaTb Ha npoben B oxpaHe
TPaAMLMOHHBIX 3HAHUI, KOTOPbLIE UCKITYEHBbI U3 COCTaBa 06BHEKTOB 0ObIYHBIX (OPM OXPaHbl
UNC, nepeuncneHHbix B pasgene lli(a), Bolwe. B psge crniydyaes Takne T3 MOryT OXpaHATbCS Ha
OCHOBaHWM CyLLIECTBYIOLLEro HauMoHanbLHOro 3akoHogaTtenoscrea B obnactn NC B pamkax
rMBKMX BO3MOXHOCTEN, NPegyCMOTPEHHbIX MEXAYHAaPOAHbIM 3aKOHOA4AaTENbCTBOM MO
Bonpocam NC. B opreHTUPOBOYHLIN NepeveHb Taknx HeOXpaHsaeMbIX 3HAHUA NPaBOMEPHO
BKMOUMTL crneaytowme T3:

- T3, KoTOpble HE CYNTAOTCA HOBBIMU, MOCKOSNbKY OHW BbINVM NPAaBOMEPHO PACKPbITHI
LUMPOKOKW NyBnuke;

- T8, cumtarowmecsa o4eBMAHLIMKY, B TOM YUCIE ANS CneunannuctoB B COOTBETCTBYHOLLEN
obnacTtu TeXHMKK, K KOTOPbIM MOTYT OTHOCUTBCA NLA, UCNOMb3YoLne TPaguunNoHHbIE
3HaHWS Ha NPaKTUKE, UM UX HOCUTENN, cYUTalOLMECs cneumanmcTamm B
COOTBETCTBYIOLLEN 061aCTU TEXHWUKM, C y4ETOM APYrMX 3HAHWUI, yXKe OOCTYMNHbIX
COOTBETCTBYIOLLEN YacTu NyonuKK;

- T8, koTopble BbInn packpbITbl NYONMKe UK He OTBEYAKOT KPUTEPUAM OXPaHbl
KOHbmaeHunansHon nHpopmarmm, KOMMEPYECKOM TarHbl UM HEPACKPbLITOM
NHdopMaL MK NO NHLIM NPUYMHAM.

Hakannueaemble KonnekmueHble UHHO8aUuU, nepedasaemMble U3 MOKOIEHUS 8 TOKONIeHUE 8
pamkax 00HoU O6UWUHbI

83. BBogHbIi koMMeHTapun: OgHoOM N3 0cCOBEHHOCTEN TPAANLMOHHbBIX 3HAHUI, KOTopas
onpeaeneHa B pamkax HacTOSLLEro aHanuaa, aBnseTcs To, YTO OHM CO34alTCs U
pa3BMBAOTCA Ha MPOTSHKEHMM MOKOSIEHWI B paMKkaxX OgHOM OBLLMHBI. HekoTopble arieMeHTbI
T3 cospatoTca oTaenbHbIMU YneHaMuy OOLLUHBI, KOTOpblE MOTYT 6bITb HageneHbl 0CobbIMU
npaBamMu B pamkax 0OLLMHbI, @ Takke HECTM 0BSI3aHHOCTM MO OTHOLLEHUIO K Hen. OgHako B
uenom oxpaHa T3, ecnv OHM He CYUTaKTCA HEPACKPBLITOM UMW KOH(PUAEHLMaNbHOM
NHopMaLmMen — 3To OXpaHa HaKoMMEHHbIX 3HaHWI, KOTOpPbIMK ObLWKHa obnagaeT
KONMNEeKTUBHO.

84. Takue 3HaHUSA MOryT cumMTaTbes nognagatowmmm nog gencreme KBP (T3, nmetowme
3Ha4yeHne Ans COXPaHEeHUst U YCTOMYMBOrO UCNONb30BaHMsS BUONOrMYEeCcKn pa3sHOOOpasHbIX
pecypcoB), Haronckoro npotokona (T3, cBA3aHHbIE C FTEHETUYECKMMN pecypcamm) U
Horosopa ®AO (T3, kacaroLmecsi reHeTUYECKUX PECYPCOB PacTEHUI), KOTopble
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npegycmaTpuBaloT 0683aTeNbCTBO OXpPaHbl, CHOPMYNIMPOBAHHOE B OBOLLEM NfiaHe. OTu
AOKYMEHTbI He oxBaTbIBaloT T3 B 6onee LWMPOKOM CMbICIE 3TOr0 TEPMUHA, OOHAKO
YNOMMHAIOT UX B CBA3N C KOHKPETHBIMM 3a4a4amm MOSUTUKN, KOTOPbIE peLLarnTcs 3TUMM
AOKYMEHTaMMm.

85. OOwuHa MoXeT Nonb3oBaTbCsl OXpaHon T3 Npy NOMOLLM TOBaPHbIX 3HAKOB U
reorpadpnyecknx ykasaHum Kak KonnekTMBHoOe Lienoe, 1 OHU MoryT obecneynBatb
3(pheKTUBHYIO OXpaHy TPaAULMOHHBIX 3HAHWUI, NEPedaloLLMXCHA U3 NOKOMEHUS B NOKONEHME U
He oTBeYaloLMX onpeaeneHnio HepackpPbITON UK KOHpUAeHUManbLHONn NHopMaLmN.
AHanormyHblM 06pa3om, Takme MexaHU3Mbl MOXHO CHUTATb NPUMEHUMbBIMWN K OXpaHe CUCTEM
3HaHWI, 1 B pamMKax cylecTBytoLlen cuctembl MC cylecTByeT Lenbli psid MEXaHU3MOB
COXpaHeHus, pasBnTus 1 oxpaHbl T3, 4eNCTBNE KOTOPbIX PacnpoCTpaHAETCs Ha MHOrne
pasfnnyHble BUAbI U OPMbI BbIPAXXEHUSA TaKUX 3HAHWNA.

86. [poben: OxpaHa He pacnpoCTpaHseTCA Ha HaKoMMeHHble TPaaULMOHHbIE 3HaHUS,
KOTOPbIMU OBLLIMHA 06naaaeT KONMeKTUBHO M KOTOpble NepeaatoTcs U3 NOKONEHUS B
MOKOSEHME, ECINTN OHWN He OTBEYalT KPUTEPUSIM HEPACKPLITOM UM KOHpMOEHUMANbLHON
nHpopmaumun. MNpsaMbIX cpeacTB oxpaHbl TakMX TPAOULMOHHbLIX 3HAHMI B KaYecTBe
CaMOCTOSATENbHOro 06BbEKTa OXpaHbl He CyLLIeCTBYET, XOTsl Ha T3 pacnpocTpaHsioTCcs
HekoTopble popmMbl oxpaHbl IC — Hanpumep, oxpaHa ¢ NOMOLLbIO reorpadmyeckmnx ykasaHum
N OTNNYMTENbBHbBIX 0603HAYEHUIA, TPAANLIMOHHO acCOLMNPYEMbIX C TAKUMWN 3HAHUSIMMU.

87. lpoben: OxpaHa nNpaB UHTENNEKTyanbHON COGCTBEHHOCTM B CMbICIE NPeaoTBpalLeHNs
NPUCBOEHUS! KOHKPETHOW CUCTEMbI 3HAHUI HE PACNPOCTPAHSETCS Ha KOMIMIEKCHY0 CUCTeMy
TPaAMUMOHHBIX 3HaHWI kak TakoByto. OxpaHa NC MoXeT pacnpocTpaHsiTbCs Ha HeKoTopble
OTAEeNbHbIe 3NEeMEHTbI 3HaHMI B pamMKax Kakoi-To cuctembl T3 1 obecrnedmBaTh oxpaHy
KOHKPETHOI penyTauun, 0603Ha4YeHui 1 3HAaKOB, aCcCOLMMPYEMBIX C CUCTEMAMU 3HaHWUIA, a
Takke oxpaHy OT Ae30PUEHTUPYIOLMNX YNTOMUHAHWI CUCTEM 3HAHWI, B TOM Yncne
NOCPEACTBOM YOOCTOBEPEHUS NOANMHHOCTY.

88. [poben: Cpok oxpaHbl, yCTAaHOBMNEHHbIN st 6onbNHCTBa hopM oxpaHbl NC,
SBIISAETCS CPABHUTENBHO HEDOOMBLUMM MO CPAaBHEHUIO C BPEMEHHBIMU pamMKkaMu, B KOTOPbIX
€o30alTcs 1 nepenarTcs U3 MOKOMNEHUs B NOKONEHNe TPaauLMOHHbIE 3HAHUS!, U MOXET BbITb
HeJoCTaTOYHbIM Anga obecneveHns Hagnexawero coxpaHeHns T3. Mo3TomMy orpaHUYeHHbIN
CPOK OXpaHbl MOXET CUMTaTbCA NPoGEenom.

89. [lpumep: B obwmHe BbipaboTaH Lenbin pag cnocoboB None3Horo NpMMeHeHns
NEeKapCTBEHHOIO pacTEHMS 1 CNOXMIack CUCTEMa 3HaHUI 0 cnocobax BbipalymBaHus, cbopa
1 NOCNeayoLLEero NCNob30BaHNSA 3TOr0 pacTeHns (B TOM YMCne B COMETaHUN C APYruMm
pacTUTENbHbIMK 3KCTPaKTaMn) ansa nedeHnd psga saboneBaHun. Jta cuctema 3HaHui
onpeaeneHHbIM 06pa3oM cBsi3aHa C 3TOM OOLMHOM M NOAAEPKUBAETCS B paMKax OOLMHbI
TPaAMLMOHHBIMY CpeacTBaMu, COOTBETCTBYOLWMMM ee 0bblvaam. MexayHapoaHble HOpMbl
He No3BONAT OOLLMHE NPENnATCTBOBATL NPMCBOEHMIO U UCMONb30BaHMIO TPETBUMM NLLAMM
3/IEMEHTOB 3TUX 3HAHUIN B MPOMBbILLIIEHHBIX N KOMMEPYECKUX Liensax 6e3 Kakoro Obl TO HU
6b1N10 NpM3HaHNS NpaB O6LUHBI HA 3TK 3HaHMA K 6e3 BbiNNaThl CNpaBeAnMBON KOMMeHcaumm
3a Takoe UCnorb3oBaHne (MOMMMO SNEMEHTOB 3TUX 3HAHUN, KOTOPLIE 3anaTeHTOBaHbl UNx
OTBEYaloT KpUTEPUSIM HepacKpbITON Hpopmaumm). Mmetowmecs popmbl oXpaHbl — eCnm
TakoBble NPMMeEHMMbI BOOOLLE — Kak NpaBuIio, 4ENCTBYIOT B TedeHne 6onee orpaHN4eHHoro
CpokKa, YeM CpOK, HeobxoauMbIN ANA nepegadn CUCTEM TPaAULMOHHBIX 3HAHWI U3 MOKONEHNS
B MOKOMNeHue 1 ux coxpaHeHunsa. OxpaHa 3HaHui 06 oTAenbHbIX acnekTax UCnofb30BaHUs
0oOLLMHOM NekapCTBEHHOIO pacTeHnst MOXeT ObiTb o6ecneveHa C MOMOLLbIO TaKMX
COMyTCTBYHOLUUX MEXAHN3MOB, Kak OXpaHa Ha3BaHMs OBOLLMHbI B CBA3WN C paCTEHMEM U BUaaMU
€ro Ucnosnb3oBaHWs B NeYebHbIX Lensax, cucteMbl NOATBEPXKOEeHUS cornacus obLuHbI Ha
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NCNonb30BaHNe pacTeHUs UK ee y4acTne B KOMMepLuuanmsaumm npuHagnexawmx en
3HaHWN.

(i)  HenpusHnaHue 6eHecpuyuapos u rnpasoobiadamenel
lpusHaHue KonnekmugHbIX rfpas U UHmepecos 8 pamkax cucmemsbl T3

90. BBoAHbIN KOMMeHTapuin: [encTeytowme nNpaBoBblE MEXaHN3MbI, KaK Npasuno,
npegycMaTpuBatoT npegocTtasneHme npae VIC otgenbHOMY nuuy Mnv HebonbLUon rpynne nuu,
(Hanpumep, NpusHaHHOMY n3obpeTtaTento unmn nsobpetatenam). Hekotopble dopmbl NC —
HanpuMmep, oxpaHa reorpauyecknx ykasaHumn, oxpaHa KOonnekTUBHbIX 3HAKOB Y HEPaCKPbITON
MHOpMaLMM — MOTYT B OnpeaesieHHON CTeneHn Npu3HaBaTb NPaBoOMOYMS KOMNSNEKTUBHOIO
LileNoro OCyLeCTBNSATb NpaBa Ha OXpaHAEMbIi OOGBEKT M NonyvaTb CBA3aHHbIE C 3TUM BbIroapl,
ecnu ero Bnagensuem nnu 6eHedunumnapom SBnseTCca KONNekTMBHOE Leroe, B TOM Yncrne
tOpPUANYECKN NPU3HAHHAsS KOpeHHasa unn mecTtHast obwuHa. OgHako B LLeNoOM He CyllecTByeT
HUKaKNX CUCTEM, NPU3HAIOLLNX KONNEKTUBHOE MK OOLMHHOE BrageHne, XxpaHeHne nunm
Apyrne ¢opMbl BMACTHBIX NOSTHOMOYMIA UK NPaB B OTHOLLEHWUW 3HAHWUA OOLLUHBI UK UX
OoTAeNbHbIX aNeMeHToB. [Mpy MCNONb30BaHUN TakUX CUCTEM NOTpebyeTcs, BO3MOXHO,
yunTbiBaTb TOT (pakT, YTO BnagenbLamm npas Ha T3 MOryT ABMATbCSA HECKONbKO OBLLMH.

91. 3toT npoben otyactn yuntbiBaeTcs AMNKHOOH, koTopasi rmacut, Yto «KOPEHHbIe
Hapoabl MMEIT NPaBO Ha COXPaAHEHUE, KOHTPOSb, OXPaHy U Pas3BUTME CBOUX ...
TPAAVLMOHHBIX 3HAHWUNA ... [1] ... NpaBO Ha COXpaHeHne, KOHTPOb, 3aLUNTY U pa3BUTME CBOEWN
NHTEeNNeKTyanbHOM COGCTBEHHOCTUN Ha Takue ... TpaauLUMOHHbIE 3HaHUsA». OaHako BBMAY €ro
cTaTyca Kak MexayHapoaHOro AOKYMEHTa, He MMetoLLero obs13aTenbHON Cusbl, 3To
NOIoXKeHMe HOCUT OBLLMIN XapaKTep 1 He ABMAETCA KOHKPETHbIM NPaBOBbIM MEXAHU3MOM,
NO3BOSNAOLLMM YCTPAHUTL 3TOT Npoben Ha NpakTUKe.

92. [Mpob6en: MNpusHaHUe TOro, YTO KOPEHHAsA UM MecTHasi obLLIMHA Kak TakoBasi MOXeT
obnagaTb NpaBamy Ha 3HaHWS!, CYLLIECTBYHOLLIME B pamMKax onpeaeneHHbIM 06pa3om
CBSI3aHHOW C HEN CUCTEeMbl TPaAULMOHHbIX 3HAHUIA, XPaHUTb Takue 3HaHUS U OCYLLLECTBNATb
B UX OTHOLLUEHWUM apyrie NpaBoMOYMsI.

93. [Mpumep: B BbilenpuBeaeHHOM Npumepe obLLMHA Kak TakoBasi B HACTOSILLIEE BPEMS He
obnagaeTt HUKaKUM KOMMEKTUBHBIM NPaBOM NPUHMMAaTbL Mepbl NMPOTUB pasnnyHbIX OpM
NPOTMBOMNPABHOIO NCMONb30BaHUS UM HE3AKOHHOTO NPUCBOEHMS €€ 3HAHWIA.

(iii)  MMposicHeHuUe cywecmsyrouwux NPUHYUNoES usiu noomeepxxoeHue ux npuMeHUMocmu 8
omHoweHuu T3

Hopma, onpedeneHHbim 0bpa3om doryckatouw,asi MpUMeHeHUe MpUHYUno8 nameHmHou
cucmemsbl 8 KoHmekcme T3

94. BBOAHbIM KOMMEHTapu: B npuHUMne yxxe cerogHsa Henb3sa Nony4nTb 3aKOHHbIN NaTEHT
Ha TPaAWLUMOHHbIE 3HaHWS, KOTOpble He 06naaaroT HOBU3HOW MIN SBNAOTCA OYEeBUAHBIMY ANS
COOTBETCTBYIOLLEN rpynmbl CneunanncTtoB B COOTBETCTBYHOLLEN 06nacTn TEXHUKN (KoTopas
MOXeT BKIHYaTb NNL, NCNOMNb3YOLWUX CUCTEMbI TPAOULMOHHBIX 3HaHU Ha npakTuke). Kpome
TOro, Henb3s NoNy4YUTb 3aKOHHbLIN NATEHT Ha 3asBreHHOoe N30bpeTeHne, ecnv 3asBuTenb He
ABNseTCca hakTu4ecknm nsobpertarenemM unu He Gbin YNONHOMOYEH Ha Nogavy 3asBKu
dakTnyeckum nsobpetatenem — Hanpumep, ecnu popmyrna n3obpeTeHnss oxesaTtbiBaeT
TPaANLUMOHHBbIE 3HaHWS, NOryYeHHble OT HocuTens T3, nnu ecnu Hocutens T3 BHeC BKNag B
co3gaHve 3asBnsemMoro n3obpeteHns. Kpome Toro, pearnbHblin nsobpertatens nnm
ns3obpeTtaTenu MMEIOT NPaBo Ha MUX YKa3aHWe B Ka4eCTBe TaKOBbIX B MATEHTHOM JOKYMEHTE.
OTK obLMe NPUHLMMLI 3aKpenseHbl B MeXayHapoaHOM NMaTEHTHOM Mpase, XOTS OHW HUKorAa
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onpefeneHHbIM 06pa3oM He NPUMEHSINIUCH B OTHOLLEHUWN TPaAMLMOHHBLIX 3HAHWI Ha YPOBHE
MeXa4yHapoaHOro HOPMOTBOPYECTBA.

95. Bonpoc 0 TOM, MOXHO N BooOLe cuMTaTb Takoe OTCYTCTBME ONpeaeneHHOro npmMHumna
«npobenomy», n ABNSeTCA Nn «3anonHeHnem npobena» npumMeHeHne obLmnx NPUHLMNOB
UMeHHOo K T3 1 onpegeneHHas opMynMpoBKa TOrO, YTO YK€ UMMNITMUUTHO OTPaXKeHo B
NaTeHTHOM MpaBe 1 COOTBETCTBYIOLLMX NPUHLUMNAX, ABAsSeTca cnopHbiM. C Opyron CTOPOHbI,
YeTKOE M3NOXEHUE MOHNMMaHUA TOro, Kak obLLMe NPUHLMMBI NATEHTHOW CUCTEMbI MOTYT
NPUMEHATLCA MMEHHO K TPAAMLMOHHBIM 3HaHUAM TakK, YTOObI UCKNOYaTb Bblaavy
onpeaeneHHblX HeAeNCTBUTENbHbIX NAaTEHTOB, HANPMMeEp, UCKIoYaTh NoOble NONbITKA
yTBEPXAATb, YTO TPAAULUMOHHbBIE 3HAHUS, NOMYYEHHbIE OT UX HOCUTENS, NPeACTaBNSAT cobom
n306peTeHne Apyroro nNuua, B BUAE KaKUX-TO MEXAYHapOOHbIX HOPM, MOrfo Obl cTaTh
Nofe3HbIM YTOYHEHMEM CYLLIECTBYHOLLNX NPUHLMMNOB. OTO NOHMMaHWe noapasymeBaeTcs
CYLLECTBYHOLNMW MPUHLIMNAMMK, U BONPOC COCTOMT B TOM, MOXET N ero bonee onpeaeneHHoe
N3NOXEHNE CYNTATBbCA YCTPaAHEHNEM pearnbHoro npobena.

96. [Mpoben: He cywecTtByeT HUKaKMX hopManbHbIX MEXAYHapPOAHbIX MONOXEHWUNA,
npegycMaTpuBaoLnx HeNoCpeaAcTBEHHOE NPUMEHEHNe OBLLMX HOPM M NPUHLMMNOB NaTEHTHOM
CUCTEMBbI K TPaAMLMOHHBIM 3HAHUAM — HanpuMep, KOHKPETHOro 1 onpeaeneHHoro
NCKMOYEHNS BO3MOXHOCTM BblAdayn naTeHToB, hopmyna KOTOpbIX HEMOCPEACTBEHHO
BkrtovaeT T3, n koTopble (i) He 0bnagatoT HOBU3HOW, MOCKONbKY OHWN M3BECTHbI UM OOCTYMHbI
lwmpokon nybnuke, (i) ABNsAOTCA O4EBUOHLIMM ANS NULA, UCMONb3YIOLWEro CUCTEMY
TPaaAMLUMOHHBIX 3HAaHUI, B Ka4eCcTBe crneunanucta B COOTBETCTBYIOLLEN 06nacTn TEXHUKKN, UNn
(iii) mony4yeHbl oT HocuTens T3, KOTOPbIN He BbiN yka3aH B kavyecTBe n3obpetarens n ot
KOTOPOro He Bbinn Hagnexaiumm obpa3omM nosyyeHbl COOTBETCTBYHOLME NpaBa
COBCTBEHHOCTW.

97. Tpwumep: Hekoe nuuo, NOCETUB KOPEHHYIO OBLLMHY, MOSTy4aeT B CBOE PaCNOpsiKEHNE
LieHHble TPaAMLMOHHbIE 3HaHMSA. OHO NofaeT ABe NaTEHTHbIE 3asiBKM HA 3TU 3HAHUS B TOM
BMAE, B KAKOM OHM BbInu Nony4eHsbl, ykaszae cebs B kayecTBe nsobperartensl, He BHECS B HUX
HMKaKNX JOMONTHUTENbHBIX CYLLECTBEHHbIX YITyYLLEHWUIA U HE YBEOAOMMB N HE YKa3aB HOCUTENS
T3, OT KOTOPOro OHO NOMYYNNO 3TH 3HaHMSA. OfHa M3 NAaTEHTHbLIX 3asiBOK KAacaeTcst
AENCTBUTENBHO NaTEHTOCNOCOOHOro n3obpeTteHus. B aToM cnyyae 3asBuTenb He umeeT
npaBa ucnpawmeaTb NAaTEHTHYHO OXpaHy, NOCKONbKY NOAMMHHBIM n3obpeTarenem ABnseTcs
nnLO, N3Ha4vanbHO NpakTMKoBaBLlee 3Tn T3, a NofaHHas 3asBUTENEM 3asiBKa HE OCHOBaHa Ha
npaBax COBCTBEHHOCTW, NOMNYYEHHbIX OT pakTU4eckoro nsobpetarend. [pyras nateHTHas
3asaBKa kacaeTtcsa T3, KoTopble Obiny Ny6rIMYHO pacKkpbIThl U NPEeACTaBNsAT cobor cnocob,
y>Xe u3BecTHbIn obwnHe obnagatensa T3. B aTom cnydvae naTteHT Takke byaet
He4eNCTBUTENbHBbIM B CUMY OTCYTCTBUS HOBU3HbI N 306peTaTernbCKOro ypoBHS.

(iv) ®@opmbl oxXpaHbl, He NPedyCMOMPEHHbIE CYLECMBYIOUUMU MEXOYHapOOHbIMU HOpMamMu
KoHkpemHoe mpebosaHue o packpbimuu, kacarouweecsi T3

98. BBOAHbIN KOMMeHTapun: B psge cTpaH ycTaHOBMEHbI crieunanbHble MeXaHN3Mbl,
Kacatowmecs T3 (a Takke reHeTUYECKMNX PECYPCOB, KOTOPLIE HE ABMAOTCA NPeaMeTOM
paccMOTPEeHNs B HacTosWweM aHanuse npobenos), B (oopMe BKMNIOYEHUS B HALMOHarbHbIE
NaTeHTHbIE 3aKOHbI JONOMHUTENbHbBIX TPeboBaHMN O pacKpbITUM nHdopmauun. OHn
0643bIBalOT NWLO, NOAaloLLEee NaTEHTHYIO 3asBKY, PacKpbiBaTb UCTOYHUK UMW NPOUCXOXAEHNE
T3, ucnonb3yembix B 3a8BrsieMOM U3006peTeHnn, a B psaae cryvyae Takke NnpeacTaBnsaTtb
AoKasaTenbCTBa NpeABapuTenbHOro NoMy4YeHns MHPOPMUPOBAHHOMO COrNacusa 1 Hanmyns
[OroBOPEHHOCTEN O CnpaBeAMBOM COBMECTHOM MONb30BaHWM Bbirogamu. Takoe
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TpeGoBaHue He NPeayCMOTPEHO MEXAYHaPOAHbBIM NPaBOM, XOTSI BHOCUIUCH NPEANOXKEHNS —
nogaepXaHHble psagom cTpaH — o nepecmoTtpe Cornawenuns TPUMC ¢ BkoueHneM B HEro
nogo6Horo TpeboBaHNA, U HECKONBbKO NPEANoXKEHWI O BBEAEHUN TAaKOro TpeboBaHus Takke
BHOCUIMCb B pamkax BOUC. [Ipyrne cTopoHbl Bo3pakanu NpoTMB Takoro TpeboBaHms 1
NOCTaBUIM NoJ COMHEHue ero uenecoobpasHocTb. B pamkax HacTosiLwero aHanmsa H1UKakom
OLEHKM 3TUX NPOTMBOMOSIOXKHbIX MHEHWUI HE [aeTCs, N NULLb KOHCTAaTUPyeTCA OO bEeKTUBHbIN
aKT Hanm4mst YNCTo cbopmarnbHOro npobena B BUAE OTCYTCTBUSI B MEXAYHAPOOHbIX
nonoxeHuax nboro nogobHoro TpeboBaHusa. Bonpoc o HeobGxoanmocTn n cnocobax
yCTpaHeHus aToro npobena, pasymeeTcs, SsBNseTca npegMeToM 06CyXaeHnst BONpOCoOB
NOMUTUKN MeXAyY rocyaapCTBamMMm.

99. [lpoben: B mexgyHapogHOM npaBe He CyLLECTBYET HUKAKUX KOHKPETHbLIX TpeboBaHmin
pacKkpbITUS NMULOM, NOAAKLLMM NATEHTHYIO 3aABKY, UICTOUHUKA U NponcxoxaeHna T3,
NCNONb3yeMbiX B 3afBIIEHHOM U300peTeHUN, NN PacKpbITUS MHPOPMALIMK O HaNMYUn
npeaBapuTenbHOro MHPOPMUPOBAHHOMO COrflacus U cnpaBeasIMBOro COBMECTHOO
Nnonb30BaHWs BbIrogamMMu.

100. lNpoben: B mexayHapogHOM MpaBe HE CYLWECTBYET HMKAKOro KOHKPETHOro TpeboBaHms
pacKkpbITUA NUUAaMK, NOAALWNMUN NAaTEHTHbIE 3asBKN, UHPOPMALMK, UMEIOLLLEN OTHOLLEHME K
BONpocamM NaTeHTOCNOCOBHOCTKN, HanpuMep, MHpopMaLumm 0 COOTBETCTBYHOLLEM U3BECTHOM
YPOBHE TEXHUKMU.

OxpaHa om HeobocHo8aHHO20 0boz2awleHus 8 pe3yribmame UcCrosib308aHus T3, He3aKOHHO20
rpUCBOEHUS U HENpasoMepHO20 Ucronb3oeaHus T3

101. BeoaHbIi kKOMMeHTapuin: CyLlecTBYOT pasfnnyHble OLEHKNU OTHOCUTENBHO NOJSTHOrO
obbema NpUMeHeHnsa MexayHapooHOM HOPMbl O HEOBXOOUMOCTH NpecedeHns
Heao6pOCOBECTHON KOHKYPEHLMW, 3aKpenneHHON B [1apmXCKO KOHBEHLUN.
HepnobGpocoBecTHble AENCTBUSA, KOTOPbIE OOMKHbBI MPeceKkaTbCsl B COOTBETCTBUM C 3TON
HOPMOMW, BEPOSTHO, OXBaTbIBAIOT, MO KpanHen mepe, HEKOTopble (POopMbl HE3AKOHHOIO
NPUCBOEHUA 1 NPOTUBONPABHOMO MCMOMb30BaHUSA T3, HO CTOSb XXe BEPOATHO, YTO OHM
OXBaTbIBalOT HE BCE Takue AEeNCTBUSA, BKNOYasa BCe BMAbI UCNONb3oBaHne T3 B KOMMeEpPYECKNX
N NPOMBILUMEHHbIX LEensX, KOTopble MOTryT CHMTATLCS NPOTMBOPEYaLLMMN YECTHOWN
KOMMEpPYECKON NpakTuke nnmn npuHUmunam cnpasegnmeoctn. Ha mexxgyHapogHoM ypoBHE
CYyLLIECTBYIOT BOMbLUME PACXOXAEHUS BO MHEHMAX OTHOCUTENBHO TOrO, Kakme UMEeHHO BUAbl
ncnonb3oBaHna T3 MOryT CUATATLCA HE3AKOHHBIM NPUCBOEHNEM, HEOCHOBATENbHbLIM
oborawieHmem nnu nHbIMKM BUAaMm NpOTUBONPABHOIO UCNOSb30BaHWS, a Kakne Buabl
ncnonb3oBaHusa T3 nuuamu, He SBNAOLWMMAUCA YNeHamMn O6LLMHBI MPOMCXOXAEHMS (BKNOYas
KOMMepYEeCKoe NCMOMb30BaHMe), MOryT cUMTaTbCsl 4OOPOCOBECTHBIMU Y NPABOMEPHbLIMU.

He Bce Buabl ncnonb3oBaHus T3 TpeTbUMM AL @MU MOTYT CYMTATLCA NMOMHOCTLIO 3aKOHHbBIMM
NI NOSTHOCTBK HE3aKOHHBIMU, U OTHOCUTENBHO UX pasrpaHUyYeHns BbiCKasbliBaloTCS
pasnunyHble MHEHUS. JTU pasnnyHble MHEHUS CBUOETENbCTBYIOT O Hannyumn npobena,
3aKIIYaKLWErocs B OTCYTCTBUN MEXAYHAPOOHbIX PYKOBOAALLMX MPUHLMMIOB B JAHHON
obnactu.

102. lNpoben: B mexayHapogHOM npaBe He CyLLeCTBYET HMKAKOro onpeaenieHHoro
TpeboBaHMsi OTHOCUTENBHO NPeceyYeHnss HeOCHOBaTENbHOro oboralleHms 3a cyeT
ncnonb3oBaHna T3 NN HeE3aKOHHOTO NMPUCBOEHMS UM HEMPABOMEPHOIO UCMONb3oBaHus T3,
N HUKaKMX MEeXOYHapOOHbIX PYKOBOAALLMX MPUHUMUMOB, ONPeAENAOLWMX NOHATUS 3aKOHHOMO 1
A06pOoCoOBECTHOrO NCNonNb3oBaHmsa T3, a Takke HEOCHOBaTENbHOro oboralleHns nnm
HEe3aKOHHOro NPUCBOEHMS.

33 Cm. npeanoxexus, npeacTtasnexHble B Komutet BTO no ToproebiM neperosopam (fokymeHT TN/C/W/52 ot 19
nions 2008 r. u gokymeHT TN/CW/59 o1 19 anpena 2011 r.
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103. lMpumep: lNMpMMEHUTENBHO K BbILENPMBELEHHOMY NPUMEPY 3TOT Npoben kacaeTcd
npaBa Ha BO3paXkeHne Unu npMMeHeHne cpeacTs NpaBoBOM 3alUUTbl B CUTyaUMmK, Korga
TpeTbe Nuuo mucnonb3yeT T3, npuHaanexaiwime obLnHe, Hanpumep, Ansa NPon3BOACTBa
ne4vebHbIX CPEACTB U3 «HaTypanbHbIX NPOAYKTOB» UMW NIEKApPCTBEHHbIX NpenapaToB, KOTopble
OCHOBaHbl HENOCPEACTBEHHO Ha 3TUX 3HAHMAX U B KOTOPbIX MPSIMO UCNOSNb3YHOTCH U3BECTHbIE
cBomncTBa BMOMNOrMYecKNX MaTepmanos, COCTaBNALME ANEMEHT 3TUX 3HAHWUN.

104. MoXHO NpuBECTUN HEKOTOPLIE ApYyrMe NnpuMephbl:

- ne4yeGHOe CpeacTBO UMM NEKAPCTBEHHbIV Npenapar, nosfy4YeHHble
HenocpeacTBEHHO C Ucrnonb3oBaHem T3, npuHagnexalimx KOpeHHO! OBLVHE;

- ne4yebBHOe cpeacTBO UMK NeKapCTBEHHbI NpenapaT, N3roTOBMEHHbIE C
NCMOMb30BaHMEM YacTU 3HAHWIA, U3BECTHbIX LLUMPOKOWN Ny6nuke;

- ne4vyebHOe cpeacTBO UMK NEKAPCTBEHHbIN NpenapaT, U3rOTOBIEHHbIE C
MCNOMNb30BaHMEM 3HaHWU, AONONHSAOLWKNX T3.

105. CnepyeT Takke geTanbHee paccMOTpeTb cnydaun, koraa T3 Bxoaumnm B coctaB obbekTa
KaKuUX-TO MHTENMNeKTyanbHbIX Npas, Aaxe ecrnv NocnegHui He ocHoBaH Ha T3
HenocpeacTBeHHO. Ecnu Takoe ucnonb3oBaHne T3 B COCTaBe HOBOro NpoAykTa He
YYMTLIBAETCS, 3TO MOXET cumTaTbcsa npobenom B oxpaHe T3.

106. B kaxgom crnyyae npuv BbISSCHEHUN Hanu4uns npoberna B oXxpaHe 0T HE3aKOHHOMO
npuoGpeTeHns UM HeocHoBaTeNbHOro oboraleHnst Heo6xoanMo AaTh OTBET Ha crneayoLlme
BOMPOCHI:

- Korga takoe ucnonb3oBaHve T3 nopoxagaeTt 0643aTenbCTBO yKka3biBaTb OOLMHY B
KayecTBe MX UCTOYHUKA, OENUTLCS C HEN pe3yrbTaTamMmmn UX UCMONb30BaHNUS UMK
WHbIM 00pa30oM BbinnaynBaTth 00LLMHE BO3HArpaXaeH1Ue 1 npru3HaBaTb ee npaea, u
koraa nobas opma MCnonb3oBaHMSA CYUTaAETCs HEOCHOBaTEeNbHbIM oboralleHnem
UNKN HE3aKOHHbLIM NpuobpeTeHnem?

- Kakasi CBsi3b [OMMKHA CyLLeCcTBOBaTb Mexay (hopMOon A0CTyna K 3HaHUSIM U KX
nocreayLwmnm NCNonb3oBaHMeEM?

- BNUAIT NI 0OCTOATENBCTBA, NPU KOTOPbIX 3HAHUSA BbINK NepBOHaYarbHO NOSTyYEHbI
OT OOLWMHbI, HA TO, CYMTAETCS JM UX UCTMOSIb30BAHNE HE3AKOHHBLIM NPUOOPETEHMEM
WK HeocHoBaTENbHbIM ODOOraLleHnem, UM 3To 3aBUCUT TOSNbKO OT cnocoba
ncnonb3oBaHnA?

- OrpaHU4YMBaETCS NN HE3AKOHHOE NPUOBPETEHME TONLKO LLUMPOKUM UCMOSNTb30BaHMEM
TaknX 3HaHWI B KOMMEPYECKMX LeNsX UK TakoBbIM TaKKe cuYMTaeTcd
HEeKOMMepPYEeCKoe UCMNOob30BaHWE UMK OrpaHNYeHHOe KOMMepPYEeCcKoe
ncnonb3oBaHne?

107. B ogHOM U3 KOMMeHTapueB Gbina BbickazaHa 03a604€HHOCTb MO NOBOAY TOrO, YTO
MeXayHapoaHble CTaH4apTbl He MO3BONAT 06LWMHAM NPEnsSTCTBOBATb UCMOMNb30BaHUIO
APYrMU NULamMm anemMeHToB T3 B NPOMBILLIIEHHbIX U KOMMEPYECKUX Liensix 6e3 ykaszaHus
MCTOYHMKA U NPEAOCTaBNEeHNs cnpaBeaIMBbIX Bbiro4 B 0OOMEH Ha Takoe MCMOoNb30BaHue.
B opyroMm KoMMmeHTapuv oTMeYanncb HeraTUBHbIE NMOCIEACTBUS, KOTOpble ByaeT nMeTb
OTCYTCTBME Haasexallmx CaHKLMIA C TOYKN 3peHUsI BO3MOXXHOCTEN Bo3MelLeHns yiepba,
NPUYMHSAEMOro HE3aKOHHBLIM NPUOBPETEHNEM.
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lMpedsapumernbHoe UHOPMUPOBaHHOE coasacue

108. BeogHbIi koMmeHTapuin: KBP npusHaeT npaBo npeaBaputensHOro MHPoOpMMpOBaHHOIO
cornacusi B OTHOLLEHWU reHEeTUYECKNX PeCYPCOB, a B BOHHCKMX pyKOBOOALLMX MPUHUMNAX
OTMEeYaeTCs, YTO OHO MOXET TakKe NPUMEHSTLCA B OTHOLEHUN T3, CBA3aHHbIX C
6uopasHoobpasnem. CrtaTtbs 7 Haromckoro npotokona rnacut: «B cooTBeTCcTBMM C
NONOXEHUAMN BHYTPUrOoCy4apCTBEHHOro npaea kaxaas CTopoHa npuHumaeT
COOTBETCTBYIOLLME MEPbI C Lenbtlo obecneveHmns Toro, 4Tobbl 4OCTYN K TPaAULMOHHBIM
3HaHUAM, CBA3aHHbLIM C FTeHETUYECKUMI pecypcamMu, HOCUTENSIMU KOTOPLIX SBNSAIOTCS
KOPEHHbIE U MECTHblE OOLLMHbI, OCYLLECTBAANCS C NpeaBapuUTEnbHOro 1 060CHOBaHHOMO
cornacumsi unn ogobpeHus 1 Npy y4acTuUmn SaHHbIX KOPEHHbIX U MECTHbIX OBLLUUH 1 YTOObI Obinn
yCTaHOBJIEHbI B3anMOCOrfiacoBaHHble ycrnosus». OQHAKo He CyLecTByeT HUKaKon
onpeaeneHHon MexayHapoAHOMW HOPMbI, B KOTOPOW Npu3HaBanock 6bl NpaBo
npeaBapuTENbHOrO0 MHPOPMUPOBAHHOMO COrnacusi NPUMEHUTENBHO KO BCeM TpaguLUNOHHbIM
3HaHUAM.

109. MpobGen: OnpegeneHHas dbopMynMpoBKa NpuUHLMNa HeobXoaAMMOCTM CBOGOAHOMO
npeaBapuTenbHOro MHPOPMUPOBAHHOIO cornacus Ha ncnosnb3oBaHue T3, HocuTenem
KOTOPbIX SABNSAETCSA NPU3HaHHas KOPeHHast N MecTHast obLMHa.

110. MNpoben: Ewe oguH npoben, BbIABMEHHbIA B KOMMEHTaPUSIX, KacaeTcs cuTyaunn, Korga
00s13aTenbCcTBa OTHOCUTENBHO HEOOXOOMMOCTUN NOSTYYEHUS NPeaBapUTENbHOMO
MH(OPMMPOBAHHOIO COrfacusa 1 3akOHOAATENbCTBO O AOCTYMNE Y COBMECTHOM MOfb30BaHUN
BbIrogamu, NpegyCMOTPEHHbIE B OOAHOW CTpaHe, MOryT He MPUMEHATLCA B TPETbEN CTpaHe, B
CBSI3M C YEM BCTaeT BOMPOC O NPENSATCTBUAX AJ1S1 SKCTEPPUTOPUANBHOIO NMPUMEHEHNS TaKnX
HOPM Ccyfamu B TPETbUX CTPaHax, B TOM YUCHAE MPU Hann4mMm uin B OTCYTCTBME
MEeXOYyHapoAHOM HOPMbI, KacatoLencs oxpanbl T3.

111. MNpumep: YYEHbIN-3THOBOTAHUK OCYLLLECTBMAET NpOrpaMmy MosieBbIX UCCred0BaHNN,
KacarLmnxca TpaguuNoHHbIX 3HaHUIM onpeaeneHHon obwmHel. OH He 06513aH 3anpawmneaTtb
cornacve obWwuHbl nepeq Tem, kak cobupaTtb Takme 3HaHWS, KOTOpble OH MOXET ganee
cBOOOAHO NpeaoCcTaBnATb APYrMM Nuuam, a Takue gpyrue nuua — Ncnonb3oBaThb B
KOMMEPYECKMX NN NPOMbILLSIEHHbIX LENsiX.

112. Bo3MOXHO Takke cyLlecTBOBaHWE npobena ¢ NPakTU4YeCKoM TOYKN 3PEHUS, MOCKOMbKY
cosfaHue ahPEKTUBHON CUCTEMBI CEPTUDUKALINN N cucTEMaTU3AUUKN JaHHbIX TpebyeT
NpaKkTU4eCKon NOAAEPXKKKN, a ANA NOATBEPXKAEHUSI NpeaBapUTENbHOro MHOPMNPOBAHHOIO
cornacwusi, 0COBeHHO cornacust MECTHbIX U KOPEHHbIX OOLLNH, TpebyeTcsa MHCTUTYLNOHaNbHas
noaaepkka n COOTBETCTBYHOLLLEE 3aKOHOAATENbCTBO; Takasd NOMOLLb B KPAaTKOCPOYHOM MNfiaHe
cnocobcTBoBana Okl pelleHnto Npobnem NPOTMBONPABHOrO UCMOMIb30BaHUSA U HE3AKOHHOIO
npuceoeHunsa T3.

lMpaso Ha ykasaHue ucmoyYHuKa u npaso mpebosams HEAOMyWEHUs UCKaxeHuss T3

113. BBogHbI kKOMMeHTapuin: Nonb3oBaTernb TpaguUMOHHBLIX 3HAaHWUI, Kak NpaBumo, He
005a3aH ykasblBaTb HOCUTENS UM UCTOYHUK 3HaHUW. Kpome Toro, nonb3oBaTtenb He 065a3aH
OTHOCUTBCS K 3HAHMAM C yBaxXeHneM u n3beratb oOpM MCNOMb30BaHNSA TPAOULMOHHbIX
3HaHW, KOTOPbIE BOCMPUHUMAIOTCS Kak OCKOPOUTENbHbBIE NO KYNbTYPHbIM NPUYUHAM UK
Korga TpaguLUMOHHbBIE 3HaHWS MCNOMb3YTCH B (hopmax, NoApbIBaOLWUX UX MOASIMHHOCTbL UMK
LenocTHoCTb. Bo MHOrMX criyyasx onpeaenntb BCE UCTOYHUKM 3HAHWUIA CIIOXHO U
HEBO3MOXHO, 1 MO3TOMY NpedycMaTpuBaTh NPaBo BO3paXeHWUst NPOTUB onpeaeneHHbIX BUA0B
ncnonb3oBaHnsa T3 MoOXeT BbITb HEYMECTHBIM UMK counanbHO HENPOAYKTUBHBIM. TeM He
MeHee, 0TMeyvanachb BaXXHOCTb CO34aHus NogobHOro MexaHnama — Hanpumep, XoTs 6bl B
OTHOLEeHUN Taknx T3, KOTopble MMET 0CO00 cakpanbHOE 3HaYeHNe UM 0CoHBEHHYHO
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Ba)XHOCTb A1 KONNIEKTUBHOW MAEHTUYHOCTM OOLWMHBI. PopManbHO MexayHapoaHble HOPMbI
He npegycmaTpuBaloT Takoro TpeboBaHus, U B 3TOM YUCTO (hOpManibHOM CMbICIIE MOXHO
rOBOpUTL O CyLLeCcTBOBaHWM npobena: 37O He O3HayaeT, YTO Takon Npoben Hy>XHO BoobLLe
YCTPaHATb, UMK KakuM 06pa3omM 1 B KakOW CTEMNEHM ero criegoBano Obl yCTpaHUTb; BCE 3TO
Ccepbe3Hble BONPOCHI MONMUTUKK, TpebytoLme o6CTOATENBHOrO U3y4yeHnsi. Tem He MeHee, C
dopmarnbHOM TOYKM 3PEHMS MOXHO FOBOPUTbL O HANn4Mmn Takoro npodena.

114. TMpoben: lMpaBo Ha BOo3pakeHne NpoTUB Mcnonb3oBaHusa T3 6e3 onpeaeneHHoro
yKkasaHusi 06LUHbI, KOTOpas ABNseTCA (PakTUHECKUM UCTOYHUKOM 3HAHWN.

115. lNpoben: lMpaBo Ha BO3paKeHMe NPOTUB UCMONb30BaHMs T3 B TeX cnyyasix, korga Takoe
NCNonb3oBaHWe ABNSETCS OCKOPOUTENbHBIM AN OBLLMHBI MO KyNbTYPHBIM MW AYXOBHbLIM
NPUYUHAM MU MHBIM 06Pa3oM HapyLLaeT LLeNOCTHOCTb TaKMX 3HaHWUN.

116. lNpumep: TpaanuMoHHbIE 3HAHUS, ABMSKOTCA YEPTON MOAEHTUYHOCTWN ONpeaesieHHON
OGLMHBI, MCNOMNb3YIOTCA TPETbMM NIULIOM B COCTaBEe KOMMEPYECKOro NpoAyKTa; npu 3TOM
o6LWMHa He yKkasblBaeTCs B Ka4eCcTBe MCTOYHUKA, co3h4aTtens unu TpagauumoHHOIro XpaHuTens
3HaHWN. Kak BapuaHT, Takon NpoayKT npeanaraetcs u pacnpocTpaHseTcs B hopmax,
KOTOpbIE ABNATCHA YHU3UTENbHLIMU UM OCKOPOUTENbHBIMU AN OOLWWHBI, ABNSOLWENncs
ncToyHukom T3 (BTOpas npobnema 4yacTU4HO peluaeTcs NpUMEHEHMEM NOMOXEHUI CTaTbn
10bis NMapwXcKon KOHBEHLMN).

(v) Omcymcmeue npae Ha rosiy4eHue 803Hazpax0eHUs Usnu UHbIX 8b1200

117. BBogHbIn KOMMeHTapuin: [lo aHanornuu ¢ NpaBoM Ha CrpaBeasIMBOE BO3HArpaXKaeHue,
npegycMOTPEHHbIM B HEKOTOPbIX cuctemax VIC, n B COOTBETCTBUM C TEOPUAMMU
«KOMMNEHCaTOPHOM OTBETCTBEHHOCTUY» U NPUHLMNOM CNpaBeanMBOro pacnpeaeneHunst Boiroq
npeanaranock NPeaocTaBnsaTb HOcUTenNaM T3 NpaBo Ha cnpaBeasIMBYIO OO0 y4acTus B
Bblrogax, u3BnekaembiX ApyrumMu nnuamMmm U3 UCrnonb30BaHMs UX 3HaHWIA, 0COBEHHO Koraa
peyb naeT o MHaAHCOBOKW U KoMMepYeckon Bbiroge. (OgHako Beirogbl He 06s13aTeNbHO
AOJITKHbI ObITb OMHAHCOBLIMU NN OEHEXHBIMU camu Mo cebe, ocobeHHO ecnu
COOTBETCTBYIOLLASA AEATENbHOCTb NPOTUBOPEYNT LEHHOCTSM UMK SIBHO BbIPaXXEHHbIM
XenaHuam obLwmHbl). Y TpaauUNOHHbBIX 3HAHUI MOXET ObITb MHOTO pasHbIX HOCUTENEN:
OTAENbHOE NNLO MOXET MMETb NMPaBo Ha KOMMNEHCaUMIO UNKn nonyyveHue sbirod, nmbdo T3
MOTYT BbITb HACTOMNBKO «Pa3MbITbIMU» MO CBOEMY MPOUCXOXAEHUIO, YTO CrpaBeaAnNnBbIM
MeXaHM3MOM pacrnpenenenuns Bbirog MoXeT ObiTb TONMbKO HaUMOHaIbHbIW, rnobanbHbIA U1
pernoHanbHbii oHa. Takum obpasom, NOMUMO U3yHEHMST BO3MOXKHOCTU NpeaocTaBneHunst
npaBa Ha cnpaBeasIMBOe BO3HArpaxaeHue, B paMmkax aHannsa npobenos MoXHO Obirio 6bl
TaKkKe paccMOTpeTb BOMPOC 06 OTCYTCTBUU Haanexallumx MHCTUTYLIMOHANbHbBIX PaMoK,
obecneunBaloLmx ynpasneHne puHaHCOBBIMU UNN MHBIMW BbIFO4AMU U UX pacnpeneneHne.

118. lMpob6en: KonnekTuBHOE NpaBoO Ha CNpaBeasIMBOE BO3HArpaXKaeHue nnm apyroe
paBHOMPaBHOE y4acTue B BbIro4ax 0T KOMMEPYECKOro UCrnosib3oBaHnsa T3 B LENOM UMK UHbIX
Bblrogax oT T3, MTOMMMO NpaB., YCTAHOBIIEHHbIX ANSA KOHKPETHbIX hopm T3, Takumx, kak T3,
cBsAi3aHHble ¢ GuopasHoobpasnem, aensawwmecs npegmetom KBP.

119. Mpoben: Hagnexawas MHCTUTYUMOHaNbHas CTpyKTypa cbopa n cnpasensiMBoro
pacnpeaeneHus Bbirog (0CO6eHHO B TeX Cny4vasix, Korga Takme BbIirogbl HOCAT (PUHAHCOBbIW
xapaktep).

120. Mpumep: TpaanuUMOHHbBIE MEOULIMHCKME 3HAHMS HEKOWN OBLLUHBI BbINN UCMOMb30BaHbI
ANns pa3paboTky NonynsapHOM cepum NoTpeduTenbLCKom MeanumMHCKon npoaykumm. NMommumo
APYrmx coobpaxeHui (Taknx, Kak NpaBo Ha YKasaHue UCTOYHMKA) OBLLMHA MOXET MMETb
npaBo Ha yvyacTue B BbIro4ax OT TakOM KOMMEPUYECKOW AeATENbHOCTU. Takue BbIrodbl He
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06s13aTenbHO AOMKHbI 6bITb UMEHHO (OMHAHCOBLIMUY (M YSIEHbI OBLLUHBI MOTYT HE
NpVBETCTBOBATb TaKyltd MOHETMU3aUMIO UX 3HAHWI), HO MOTYT peann3oBbliBaTbCS B
HeunHaHCOBOW hopme, Hanpumep B hopMe y4acTusa B Hay4yHO-UccnegoBaTeibCKon
AeATenbHOCTU, Hagnexallero KynbTypHOro pasButus obLLMHbBI U YCTONYMBOro cbopa
MCNoNb3yeMblX MaTepmarnos.

V. COOBPAXEHWA, KACAIOWNECA OMNMPEAENEHNA LIEIECOOBPA3HOCTH
YCTPAHEHNA YKASAHHbIX NPOBENOB

121. CoobpaxeHusi, kacaroLmecs onpeaeneHuns LenecoobpasHocTy ycTpaHeH s
BbISIBNEHHbIX NPOGENoB, MOXHO NoApasaennTb Ha:

- COODOpaXKeHUs1 MHCTUTYLIMOHaNbHOrO/NPoLLeAYPHOro Xxapaktepa; M
- MNpUHUMNUanbHble coobpaXxeHus.

122. CoobpaxkeHnss HCTUTYLMOHANbHOro/npoLeaypHOro Xxapakrepa BKIo4aoT BONPOCh! O
TOM, NMO3BONAOT W MEXAyHapoaHble NPoLeaypbl, KOTOPbIE YXKe CYLLEeCTBYIOT, YCTPaHWUTb
KOHKPETHbIN NpoGen, 1 YTo 3TO 03HAYaeT C TOYKM 3peHNs AanbHenwer paboTbl Mo ero
ycTpaHeHuo. MoMumo obeyaeHust cogepkaTenbHoro Bonpoca uaeTt obeyxaeHvne
«npoLeccyarnbHbIX» BOMPOCOB, kacaroleecs opyma Unm oopymoB, KOTopble creayeT
cuMTaTb Hagnexalmmmn gns ycTpaHeHust Takoro npobena.

123. MpuHuMnuanbHble cOobpaXeHUsi, ¢ APYro CTOPOHbI, BKIMOYaKT pacCMOTPEHNE
BOMPOCOB Hannums y6eamTenbHbIX MPUYMH AN YCTPaHEeHWUs TOro UM MHOTO KOHKPETHOTo
npobena Ha ypoBHe MNONUTUKK. Hanpumep, MOXET B NPUHLMNE CYLLECTBOBATL NPaBOBOM
«npoGen» B oxpaHe T3 OT HEKOMMEPYECKOrO UCMONb30BaHMS B NNYHBIX LIENAX, OOHaKO ero
yCTpaHeHVe MOXET ObITb COMTEHO HEAOCTATOYHO NPUOPUTETHON 3agader NonuMTUKK, Mo
KpalHeil Mepe, B CpaBHEHWUM C NPo6enoMm, KacatLMmcst Cnocob0B KOMMEPYECKOTO
MCMONb30BaHUS 3HAHWIA C LIENbIO U3BNEYEHUS NPUOLINN.

124. [ononHuTenbHble COOBpaKeHNa MOryT KacaTbCAa onpeaerieHnsa He camom
LuenecoobpasHoOCTM ycTpaHeHus npoberna, a cnocoboB ero ycrpaHeHUst — HanpumMmep, Kakas
dopma ycTpaHeHu s BbisIBIIeHHOro npobena byget Hambonee adhdhekTnBHOM: obs3aTenbHas
HOpMa MeXayHapo4HOro npasa, Mepbl CTUMYMPOBAHME Ha NONUTUYECKOM YPOBHE UMK
TUMOBOWN 3aKOH? JTU COOBpaKeHNs1 B OCHOBHOM PacCMaTpMBalOTCS B 3aKNHOYUTESNIbHOM
pasgene HacTosiLero aHanusa npobenos.

(a)  [lMpuHyunuanbHble coobpaxxeHus

(i)  MexdyHapodHoe npaso u nonumuka

125. dopmupytowascs 6asa mexgyHapogHoro npasa v NonMTUKM B obnactu oxpaHbl T3
MOXeT NOpPOAMUTL NpeacTaBneHne 0 TOM, YTO ANS YCTPaHEeHUS BbISABMEHHbIX MPOBenoB MoOXeT
noTpeboBaTbCA KOPPEKTMPOBKA HOPM OXpPaHbl MHTEMNEKTyanbHbIX NpaBs. WHbIMK crioBamu,
CAOBUWIM U KOHEYHble pe3ynbTaTbl MPOLEeCCOoB, NPOUCXOAALWMX B 06r1acTv MexayHapoaHOro
ny6nuM4HOro npaesa MOryT paccMaTpuBaTbCs Kak «coobpaxeHuer», BaXxHoe Ans onpeaeneHns
LenecoobpasHoCTH ycTpaHeHus Npobenos: pesynbTaT B o6nacTu npasa Uiy nonuTukA B
CMEXHOW 0B6racTn MOXeT, B NpYHUUNE, paccMaTpuBaTbCs Kak cnocob BeisiBneHns npobena

B CMCTeMe 3akoHoaaTenbcTBa no soripocam VC Ha onpegeneHHom ypoBHe AeTannsauuu.

K Taknum npoueccam — oxXBaTbIBaOLLMM Kak UMNepaTUBHbIE HOPMbI MEXAYHapOAHOro rnpasa,
Tak U pekoMeHZaummn no BbelpaboTke NONNTUKK, NOAOOHbLIE AeknapaunsiM — OTHOCATCS:
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3aknoyeHmne u BctynneHne B cuny cratbm 8(j) KBP, koTopas npegycmaTtpumBaeT
yBaXKeHMe, COXpaHeHne 1 nogaepxaHne TpaguLMOHHbBIX 3HAHUI, KacakoLwmxcs
©uopasHoobpasus;

npunatne Oeknapaunm Opradmsaumm O6begMHEeHHbIX Haumi 0 npaBax KOPEHHbIX
HapOAOB, B KOTOPOW CCHOPMYNMPOBAH LLUMPOKUIA KOMMNIIEKC NpaB, HENOCPEACTBEHHO
OTHOCSLLMXCA KaK K COOCTBEHHO TPAAMLMOHHBIM 3HAHUAM, TaK U CBA3@HHBbIM C HUMM
npasam MC (Gygyun mexagyHapoaHOW Aeknapaunen, oHa cuMTaeTcsl AOKYMEHTOM,
OoTpakatoLMM yXXe CyLLECTBYIOLLME HOPMbI, @ HE CO34aI0LLNM KOHKPETHbIE NPaBOBbIE
obs3aTrenscTBa);

3aknoyeHune u sctynnerne B cuny MAMPPIIC ®AO, koTopbii TpebyeT oxpaHbl
TPaAOULMOHHBIX 3HAHWUI, KACaOLLNXCA reHETUYECKUX PECYPCOB pacTeHUIN ANs
Npon3BoACTBa NPOAOBONLCTBUSA N BEAEHUSA CEMbCKOrO X03ANCTBA;

pacTyLiee npusHaHue TpaauLMOHHbBIX 3HAHWIA B KAYeCTBE OQHOMO U3 BaXKHENLLNX
3MIEMEHTOB MOMUTUKN 34paBooXpaHeHust (B YaCTHOCTH, B Aoknage Komuccum
BcemunpHon opraHnsaumm 3gpaBooxpaHeHns No NpaBamM UHTENNEKTyanbHOM
COOCTBEHHOCTU, MHHOBALMSM M 34paBOOXpaHEHMIO U B [MobanbHon cTpaternm B
obnacTtu 3gpaBOOXpaHEHNS, MHHOBALMIA U UHTENNEKTYanbHOW COBCTBEHHOCTH,
npuHaTon BcemnpHom accambnieen 3gpaBooxpaHeHnst B mae 2008 r.);

B KOOHBO npegycmaTpuBatoTcst 06s3aTtenscTBa B OTHOLLEHMM OXPaHbl, MOOLLPEHMS
N NCNONb30BaHMS COOTBETCTBYHOLLNX TPAANLMOHHBLIX U MECTHBIX TEXHOMNOMMI, HOY-
Xay 1 NpaKkTuKu;

BBMAY B3anmocsaAsn mexay T3 n TBK obecneveHne 6onee addpeKkTUBHbLIX
pe3ynbTaToB B 0651acTy NpaBa 1 perynnpoBaHusl, KacaroLnxXcs COXpaHeHnst
HemaTepuanbHOro KynbTypPHOro HaceneHus 1 NOOLWPEHUS KyNIbTYPHOIo
pa3Hoobpa3uns, MOXET UMeTb AWAEKT C TOUKM 3peHUs oxpaHbl T3 (XxoTa aTu obnacTu
nonuTUkn B 6onbLuUer cTeneHn oTHOCATCA K oxpaHe TBK, n noatomy B CBA3N C
AaHHbIM HanpaBrieHNeM NONNTUKN criegyeT ONMPaTbCA Ha YTOYHEHHbIN BapuaHT
aHanmsa npobenos B oxpaHe TBK);

npuHaTue MHTepnakeHckon geknapaumm no reHeTUY4ECKMM pecypcam XUBOTHbIX,
KoTopasi npeaycmaTpusaeT obecneyeHune yyeTa, COXpaHeHUs U noaaepXKaHus
TPaAMLUMOHHBIX 3HAHUI, aKTyarnbHbIX AN CENEKLUMOHHOIO XXMBOTHOBOACTBA U
)KMBOTHOBOAY€ECKOro NPON3BOACTBA;

npuHATne Harorckoro npoTtokona, pacwmpstowero nonoxeHnsa KBP, kacatowwmecs
T3.

126. lNMpumeHuTensHo K BOVC BaxHbIMY ANS yCTpaHEHUSA HEKOTOPbIX M3 Npobenos,
BbISIBMIEHHbIX B 3TOM MpoLecce, MOryT CHUTaTbCA [ABa KOHKPETHBLIX COOBpaXeHus:

B koHTekcTe NoBecTkn gHa BOWC B obnactu passuTtus, paccMmaTpmBaeMon
KomuteTom no pasBuTuIO U nHTennekTyansHom cobcteeHHocTn (KPUC) (cm.,
Hanpumep, gokymeHT CDIP/1/3), 6b1no cchopmynmpoBaHo npeanoxeHne 18
CrneayoLLero CoaepxaHus:

«HacTtosTenbHo npudsate MKIP yckopuTb NpoLEeCcC YCTaHOBIEHUS OXpPaHbl
reHeTU4eCKNX pecypcoB, TPagMLUMOHHBLIX 3HaHWUI U OMbKIopa, He
npeaBOCXMLLAsa HUKaKoW pesyrnbTaT, BKNoYas BO3SMOXHYIO BbIpaboTKy
MeXAYHapOA4HOro AOKYMEHTa MU LOKYMEHTOBY.
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- npopgnesast MaHgaT KomuTteTta Ha ceccum B ceHTsi0pe 2007 r., MeHepanbHas
Accambness BOUC Takke peLumna, 4Yto OH «...0yaeT n aanee akTMBM3mMpoBaTb CBOKO
paboTy C Lenbio AOCTUXKEHMS COrnacus B OTHOLLEHUN MeXAyHapo4HOro NpaBoBOro
AOKyMeHTa (QOKYMEHTOB) MO BOMpPOCaM MHTENNeKTyanbHoM CO6CTBEHHOCTN, KOTOPbIN
o6ecneunt cbanaHCMpPOBaHHYO N 3PDEKTUBHYIO OXPaHY... TPAAULMOHHBLIX 3HAHWIA.

(i)  CoobpaxeHus coyuanbHO20, KyIbmypHO20, MOAUMUYECKO20 U IKOHOMUYECKO20
Xapakmepa

127. K noTteHumnanbHO peneBaHTHbIM couManbHbIM, KyNbTYPHbIM, NONUTUYECKAM U
9KOHOMUYECKUM COODPaKEHNSIM MOXHO, B YAaCTHOCTU, OTHECTU CrneayoLwme:

- BHWMMaHWe, KOTopoe MHOrune npeactaBuTenn OOLLMH 1 MHOrme npaBuTenbCcTBa
yAOENAIKT 3adaBl1IeHNAM O HeCcnpaBeasiIMBoCTAX, CBA3AHHbIX C HE3AaKOHHbIM
npmnceBoeHnem n HenpaBomMepHbIM NCMNOJ1b30OBaHNEM T3;

- ponb T3 B 0b6ecrneyeHn yCTon4nBoro paseBmuTnsi Ha HU30BOM Y MECTHOM YPOBHE;

- B3auUMOCBS3b MexXay oxpaHon T3 1 coxpaHeHMeM KySnbTyPHON U coLmanbHOM
NMOEHTUYHOCTM KOPEHHbBIX N MECTHbIX OBLLNH;

- Bce bonee LLIMPOKOE ncnosnb3oBaHNe T3 onga peweHna MHOrmX NpoMbILLITEHHbIX U
KOMMeEpPYECKMNX 3aaau;

- LEHHOCTb U NpakTuyeckoe npuMmeHeHne T3, MMEIOLLMX OTHOLLEHME K COXPaAHEHUIO U
YCTOMYMBOMY MCMNONb30BaHNIO BUONOrMYeckn pasHoo6pasHbIX PECYPCOB B YCMOBUSX
N3MEHEHNs OKpyXKatoLLen cpeabl U KNUMaTa;

- Bce Gonee LwmMpokoe ncnonb3oBaHne T3 B pa3nuyHbIX 06nacTax perynmpoBaHus,
Hanpumep Takux, Kak aHanu3 BO34ENCTBUS HA OKPY>KatoLLYO cpeay M OLeHka
6e3onacHoCTM 1 3PEeKTUBHOCTUN NIeKapCTBEHHbIX NPenapaTos.;

- MOHSATUNA couManbHOW OTBETCTBEHHOCTU M MOopanu, BKoYas aTu4eckmne
obsizaTenbcTBa.

(iiiy  3nayeHue oxpaHbl T3 Ona paspabomku NOAUMUKU U MPUHSMUS Mep peaynuposaHusi 8
boriee WUPOKOM KOHMEKCMe.

128. Kak cBMOeTensCTBYET Lienbli psg NpaBoBbIX U MONIMTUYECKMX JOKYMEHTOB,
nepeyncneHHbIX Bobilwe B pasgene (i), T3 ynoMMHalTCsa 1 akTMBHO MCMOMb3YTCA B pamMKax
MHOIMX NPOLECCOB pa3paboTky NONUTUKK; TaKUe NPOLLECChl BKIHOYAIOT:

- oxpaHy 6mopasHoobpasms 1 cnpaBeanMBOE NCMNONb30BaHME CBA3AHHLIX C HAM
BbIFOA,;

- NpU3HaHWe npaB KOPEHHbIX HapoaoB.;

- YKpenneHue npofoBONbCTBEHHON 6e30nacHOCTU U COAENCTBUE NOBbILLEHMHO
pa3Hoobpasnsa NPOAOBONbCTBEHHBIX KYNbTYpP;

- obecneyeHne Hagnexallero ¢ TOYKM 3peHNs KynbTypbl OCTYNa K ycnyram
34paBOOXPaHEHNS;
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YyCTONYMBOE pa3BUTUE HA HU3OBOM U MECTHOM YPOBHE;

CMsIrMeHue rnocneacTBMn UBMEHEHUS KnnmarTa,

yacTmyHoe coBnageHue nporpamm HAOKP, ocHOBaHHbIX Ha TPaANLMOHHbBIX
3HaHMsAX B cCOBCTBEHHOM CMbIcre cnoea, u nporpamm HNOKP, oCHOBaHHbIX Ha
dopmarnbHbIX HayYHbIX AUCUUNINMHAX, TakuX, Kak BUOTEXHONOMNS 1

dapmakonorus;

BKIazg CUCTEM TPaAMLUMOHHbBIX 3HAHUIN B MHHOBALMOHHYIO OEeATENbHOCTb U
KynbTypHOE pa3Hoobpasue.

CoobpaxeHusi npoueccyasibHo20 unu hopmMaibHO20 xapakmepa

(i)

KoHkpemHble coobpakeHusi ripoueccyarsibHoeso u gopmarnbHoO20 xapakmepa

129. MNoMnmo 3TMX OBLLMX BONPOCOB MOJIUTMKKN CYLLLECTBYIOT O0OMee KOHKPETHbIE
COODpaxeHusl, KOTOpbIe MOTYT CYMTATLCA BaXXHbIMU NS YCTPaHEHUS BbIsIBIIEHHbIX NPO6enos;
OHU BKINIOYaIoT:

(ii)

TO, YTO B pamKax MHOIMX HaLMOHAIbHbIX UM PErMOHanbHbIX MPOLIECCOB YXe
BbipabaTtbiBatoTcs 6onee adhdekTuBHbIE Mepbl oxpaHbl T3: dopmupoBaHmne
MeXOyHapOo4HOro namepeHus n obuern nnatpopmMbl MOryT cnocob6CcTBOBaTL
NpPeogoneHnIo MPaKkTUYECKNX CIIOXHOCTEN U NMPaBOBOW HEONPEAENEHHOCTH,
KOTOpble B NPOTUBHOM Crlydae MOryT BO3HUKHYTb NPY Hanm4umMm pasHblxX
HaLMOHAarbHbIX N PErMoHanbHbIX CUCTEM OXpaHbl T3;

HeobX0AMMOCTb AanbHEeNLero CoXxpaHeHusl, HECMOTPS Ha YKa3aHHbIe Bbille
obcToATeNnbCTBA, Haaexallero pasHoobpasust CUCTEM PErYNMPOBaHUS, B CBSI3N C
TEM, YTO CUCTEMbI TPAAULMOHHbIX 3HAHUI N KOHKPETHbIE CPeACTBa MX OXpPaHbl
[AOIMKHbI 0OTBEYaTb MECTHLIM NMOTPEBGHOCTAM M KyNbTYPHLIM HOpMaM;

BO3MOXHbI€ CUCTEMHbIE NOCNEACTBUSA HEAOCTAaTOYHOW ONpPeaeneHHOCTN HOPM
mexayHapoaHoro npaea NC B o6nacTtsx, MMetoLwmx OTHoLWeHne K T3 un
TPaAULNOHHBIM CUCTEMAaM 3HaHUA N MHHOBALIUIA;

BO3MOXHbIN BbIUIPbILL OT CHUXKEHUS CTENEHW NPaBOBOWN HeonpeaeneHHoCT!,
obycrnoBneHHom 06eCnoKOEHHOCTLIO MO NOBOAY BO3MOXHbIX 06513aHHOCTEN No
BNALEHMWIO U XPaAHEHWUIO, CBA3AHHbIX C T3;

N3AEPXKM M BbIFOAbl, CBA3aHHbIE C NPUMEHEHEM 0BLLIEero MexayHapogHoro
noaxoaa K peLleHuo BonpocoB oxpaHbl T3 unu cosgaHnio HoBon (popMbl OXpaHbl
WHTEeNnneKTyanbHOW CO6CTBEHHOCTU, BKITKOYas NOCNeaCcTBUA ANS BbINOMHEHUS
agMUHMCTPATUBHBLIX PYHKLUMIA HA HALMOHaNbHOM U PErMoHanbHOM YPOBHSAX U
AOCTYMNHOCTW OXpaHbl 45151 UHOCTPaHHbIX HocuTenen T3;

pasnNnunst N B3aMMOCBSI3N MeXay 3akoHoAaTelNlbHO-HOPMOTBOPYECKMM NOAX0A0M, C
NOMOLLIbIO KOTOPOro onpeaensitoTcs obLwme NoTpeGHOCTM U CTaHAapThbI, 1
[ABYCTOPOHHUM JOrOBOPHbIM NMOAXOA0M, C MOMOLLIbIO KOTOPOrO HOCUTENM U
Nonb3oBaTeNu 3HaHU BbipabaTbiBalOT KOHKPETHbIE YCIOBUSI UCMoNb3oBaHus T3.

KoxkpemHble do800bI npomug ycmpaHeHUs npobesios
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130. B xoge paboTtbl KomnTteTa Takke BbiCka3biBannCb onpeneneHHble 4OBOAbI, KOTOpble
MOryT ObITb HanpaBneHbl MPOTMB YCTPAHEHNS BbISIBNEHHbIX NPOGENOB; K HUM OTHOCSITCSA
cnegytwouiue:

- BO3MOXHasi NpexaeBpeMeHHOCTb YCUMNUIA NO YCTPaHEHWUIO onpeaeneHHbIX
npo6enoB Ha MeXAyHapOAHOM YPOBHE, AaXe HECMOTPS HA UX OQHO3HAYHOE
BbISIBIIEHWE, BBUAY HEOGXOAMMOCTM HaKoMneHus 6onblLuero onbiTa Ha
HaLuMoHarnbHOM ypoBHE U 0OMeHa TakvM ONbITOM B Ka4eCTBE OAHOro U3 YCroBui
BbIpaboTKM Gornee YETKUX MeXayHapOoaHbIX LOKYMEHTOB;

- pasHoobpasune T3 1 0OLUH, ABNSAIOLWNXCS UX HOCUTENAMU, KOTOPOE MOXET
OCNOXHATb HOPMOTBOPYECKMIA NPOLIECC B €0 MEeXAyHAapOAHOM N3MEPEHUN;

- HEesICHOCTb BOMPOCOB, KacaloLLMXCA NpaB 1 BO3MOXHOCTEN MHOCTPaHHbIX
npaBoobnagarenen, TakMx, kak obLMHbI, ABndaowmecs Hocutenamm T3,
CYLLLECTBYHOLLNX B COBEPLUEHHO MHbIX KYNbTYPHbIX U COLMAnbHbIX YCIOBUSIX;

- BO3MOXHasi He0GX0AUMOCTb aKTUBM3ALMM U ANBEPCUDUKALIMN KOHCYIbTaLNOHHbIX
npoueayp, KOTopble HEOBX0AUMbI 40 NPUHATUS NOObLIX CEPLE3HBIX MNONMUTUYECKUX U
NpPaBOBbIX AOKYMEHTOB, NOCKOSIbKY MX NMEPECMOTP MOCIE UX NPUHATUS MOXET OblTb
CMNOXHbIM M JOPOrOCTOSALLNM.

VI. BAPWAHTbI YCTPAHEHUA NOBLIX BbIABJIEHHBLIX MPOBEJNIOB, KOTOPBLIE YXKE
CYWECTBYIOT UNN MOTYT BbITb PASPABEOTAHbI

Opuduyeckue u UHbIe 803MOXXHbIE 8apuaHmbl delicmeuli Ha MexX0yHapOdHOM,
peauoHanbHOM Unu HayuoHaslbHOM ypOo8He

131. Ha mexayHapogHom ypoBHe B gokymeHTe WIPO/GRTKF/IC/14/6 v npealwecTByOLWNX
AOKYMEHTaxX 3TOM cepum ObinNn onpeaeneHbl crneaywmne BO3MOXHbIE BapUaHThbl:

® MeXOYyHapOAHbI AOKYMEHT UM OKYMEHTbI, UMELWUA (MMetomne)
obssartenbHyto cuny;

(i) ybeantenbHble UM apryMeHTUPOBaHHbIE Bepcumn unn gopaboTaHHble BapuaHThbI
CYLLIECTBYHOLLMX NPABOBbIX AOKYMEHTOB;

(iii) HOPMaTWBHbIN MEXAYHAPOAHbIN OOKYMEHT U AOKYMEHTbI, HE UMeoLWNiA (He
nvetome) obasatenbHON CUnbl;

(iv) nonMTn4eckas pes3onioums, geKrnapauus unm peleHne BbICOKOro YpOBHA —
Hanpumep, MexayHapoaHas nonuTnyeckas geknapaums, 3akpennsaioLas
OCHOBHbI€ NPUHLMNbI, YCTaHaBMMBAOLWASA NOSIOXKEHME O 3anpeTe HE3aKOHHOro
NMPUCBOEHUSA 1 NPOTUBONPABHOIO MCNoNb3oBaHus T3 1 onpeaensowas Hy>Kabl 1
YasgHua Hocutenen TBK/T3 B kauecTBe npvoputeTa NosMTUKK;

(v) PYKOBOASALLME NPUHLUMMbI UM TUNOBbIE 3aKOHbI, MOBbILLALLME YPOBEHD
MeXAyHapOoOHOro COTPyAHNYECTBa;

(vi) KoopAuHaLumMs yCUNun no CoOBepLUIEHCTBOBAHMIO HALMOHANbHOro
3aKOHOAaTENbCTBA;

(vi)  koopavMHauMs N COTPYAHMYECTBO B OCYLLECTBNEHUN UHULNATUB MO YKPEMSIEHNIO
noTeHumana v npakTU4eCKNX MHULNATUB.
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Bce atn BapuaHThbl 4ENCTBUI NOCenoBaTeNbHO pacCcMaTpUBalOTCA HUXKE.

(a)  FOpuduyecKkue u UHble B03MOXKHbIE 8apuaHmbl 0elicmeull Ha MexX0yHapOOHOM YPOBHE:

(i)  MexdyHapoOHbili OOKyMeHmM uriu GOKYMEHMbI, uMerowul (umerouiue) obsisameribHyro
cuny

132. MexayHapogHbI AOKYMEHT, HanpaBfieHHbIA Ha YyCTpaHeHUe IoObIX KOHKPETHbIX
npo6enos B 06nacTun oxpaHbl U nMetoLwni obasaTensHyto cuny, byaet o6a3biBaTh
[0roBapuBaioLLmMecs CTOPOHbI NMPUMEHSITb CTaHAaPThl, YCTAHOBMNEHHbIE B X HALMOHANbHOM
3aKoHoAaTenbCTBE, B KA4eCTBE MeXAyHapOAHO-NPaBoBOro obsasarenscrea. Takue
AOKYMEHTbI MOTyT UMeTb POPMY OTAESbHbIX MPaBOBbIX JOKYMEHTOB, NMPOTOKOSOB K YXKe
CYLLEeCTBYIOLUM JOKYMEHTaM Unu cneumanbHbIX CornalleHnn, 3aknioYeHHbIX B pamKax
AENCTBYOLMX cornalleHnin. 3akmnioveHHble paHee MexayHapoaHble goroeopbl BOUC
obpenu cuny nMmnepaTUBHbLIX HOPM MEXAYHapOAHOro npasa 6narogapst NPUCOEANHEHMIO K
HUM 3avHTepecoBaHHbLIX CTOPOH; rocyaapcTBa, He NPUCOEANHMBLLMECS K 3TUM JOroBopam, He
CBSA3aHbl UX NOMNOXEHUSIMU KaK TakoBbIMK (B psae obnacTen — Hanpumep, B obnacTtu
KnaccudgukaLmin NpoMbILLNEHHOM COBCTBEHHOCTN — OHM YacTO NpeanoYMTaloT NPUMEHATb
HOPMBbI, 3aKpenfieHHbIe B AOroBOpe, He NPUCOeaNHASACH K A0roBopy oduumansHo). Ans
COrnacoBaHunsi Takoro AoKymeHTa noTpebyeTcs opraHn3oBaTb CAMOCTOATENbHbIN AOrOBOPHbIN
npouecc (kak NpaBuio, AUNIoMaTUYecKyo KoHgepeHumto). MexayHapoaHbIn JOroBop
npuobpeTeT 06s3aTENbHYIO CUMY TOMNBKO ANA TEX CTPaH, KOTOPble MPUCOEANHATCS K HEMY
nocpeacTBOM NoANMCaHWUs CneumanbHOro akta patnukauum nnm NpucoeauHeHus.

133. [lokymeHTbl, UMetoLLme 06s3aTenbHy cuny, MoryT npuobpeTatb hopMy pamMoYHbIX Ui
cTpaTernyecknx KOHBEHLMIN, COCTaBSASi OCHOBY M 6a3y NONUTUKX ANs AanbHenLe
HOPMOTBOPYECKON AEATENBHOCTM U CONMMKEHUS U MOBbILLIEHUS TPAHCNAaPEHTHOCTU
HauMOHarbHbIX MHMLMATMB B 06nacTy nonuTukn, obecneymnsasi npu 3TOM JOCTaTOUHYHO
cBobony Anst peanusauum pasnnyHbIX NOAXOA0B HA HALMOHaNbHOM U perMoHanibHOM
YPOBHsIX. B AanbHelileM KOHKPETHbIE MeXayHapOAHO-NPaBOBbIE MEXaHN3MbI, YTOUHSIIOLLNE
ob6s13aTenbCcTBa CTOPOH, MOFYT COMMacoBbIBaATLCS B (hOpMeE NPOTOKOSIOB K NepBOHaYarnbHbIM
pPaMOYHbIM COrnaLLeHusIM.

KoHtekct MKIP: MHorue generaumm npusbiBanu K paspaboTke nmetowlero obssaTenbHyto
cuny MexayHapogHoOro AOKYMeHTa U OKYMEHTOB B Ka4eCTBE KOHEYHOro pesynbTata
pabotbl Komuteta. KomuteT u NeHepanbHaa Accambnes BOUC He HageneHbl
CaMOCTOSATENbHBbIMY NOSTHOMOYMAMM AN BbIPabOTKM MMNEPATUBHbLIX MEXAYHAPOAHbIX
HOPM, 1 NS 3aKNYEeHMsa Takoro 4oroBopa 1 obecneyeHns BCTYNNEHNS ero B CUMy B TEX
CTpaHax, KoTopble K HeMY NpUcoeuHAaTCs, Heobxoaumo ByaeT MHMLMMPOBATL OTAENbHbIN
npouecc.

Mpumepsbl B cMexHbIx obnactsax: KoHBeHumsi o buonornyeckom pasHoobpasum, KoHseHUns
00 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegus, MexxgyHapogHsin gorosop ®AO o
reHeTU4eCKNX pecypcax pacTeHun Ars Npon3BoacTBa NPOLOBONLCTBUA U BeAeHUA
CenbCcKoro xo3amncTea, KoHBeHUNA 0 Mepax, HanpasBlieHHbIX Ha 3anpeLleHne n
npegynpexaeHne He3akoOHHOro BBO3a, BbIBO3a U nepenadn npasa CoO6CTBEHHOCTU Ha
KynbTypHble ueHHocTh, KonBeHums MOT Ne 169, MexayHapogHbii nakT 06 3KOHOMUYECKMX,
coumarnbHbIX U KySbTYpPHbIX NpaBax.

Mprmepbl B 06nactn MHTennekTyanbHom cobcTBeHHOCTU: CuHranypckuii 4orosop o
3aKoHax Mo ToBapHbIM 3HakaM, [loroBop 0 nateHTHoM npase, [Jorosop BOUNC no
aBTopckomy npasy (OAIM), Jorosop BONC no ucnonHeHnsm n poHorpammam (ON®).
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(i)  Bepcuu unu dopabomaHHbie 8apuaHmMbl Cyuecmeyrouwux rnpasoabix OOKYMEeHMos

134. [Ons BolpaboTkM yoeamTenbHbIX Uin apryMeHTUPOBaHHbIX BEPCUI YXKe CYLLECTBYIOLLMX
NpaBoOBbIX AOKYMEHTOB MOXeT NoTpeboBaTbCs MHTEpRpeTauuns CyLecTByLWmMX 0653aTensCcTB
AJ1S1 YaCTUYHOro yCTpaHeHus MobbiX BbISIBNEHHbIX NPo6enoB B 06n1acTn oxpaHbl T3, 1 Takune
AOKYMEHTbI ByAyT CNy>XUTb PYKOBOACTBOM M CTUMYIIOM ANsi Takon paboTbl. 3aechb
CyLlecTBYeT Lenblin pa BapMaHToB, OT NPUHATUSA MPUMNOXKEHUS K yKe CyLLLeCTBYHOLLEMY
MeXayHapo4HOMY A0roBOpY A0 COrflacoBaHWUsS apryMeHTUPOBAHHOIO 3asBeHns, He
nmetoLero obasatenbHoOM cunbl. Tem He MeHee, Takne OKYMEHTbI MOTyT UrpaTb BaXKHYHO
posib B MHTEprpeTaumm HOPM OCHOBHbIX JOrOBOPOB U CAYXXUTb NPaKTUYEeCKUM PYKOBOLACTBOM
AN HauMOHarnbHbIX AVPEKTUBHbBIX OPraHoB, MOCKOSbKY OHM ByAyT OCHOBaHbI Ha
COrnacoBaHHbIX MeXAyHapodHbIX CTaHAapTax. Takonm noaxon MOXeT AaBaTb 6onee ToYHble
OPUEHTMPbI OTHOCUTENBHO CNOCOBOB NPUMEHEHMA MEXAYHAPOLHbIX CTAaHAAPTOB, HE
yCTaHaBnMBas Npy 3TOM KOHKPETHbIX 0b6s3aTenbcTB. Hanpumep, B cBA3M ¢ [JOXMHCKOM
aeknapaumen o TPUNMC n 3gpaBooxpaHeHnn MOXHO CKa3aTb, HEe BXO4S B UCCrnegoBaHue
BOMpOCa 0 TOYHOM MPaBOBOM CTaTyce 3TOro JOKYMEHTa, YTO aTa AeKknapauus, B HaCTHOCTH,
COOEPXXUT peKoMeHAaLIMN OTHOCUTENBHO CrocoboB nHTepnpetauun Cornawenuns TPUMC,

KoHTekcT MKI'P: KomuTeT paccMoTpern BO3MOXHOCTb TONIKOBaHMS UNW agantaumm
CYLLIECTBYHOLLMX OBLLNX MeXayHapoaHbIX HOpM BopbObl ¢ HE4OOPOCOBECTHON
KOHKYpEeHUMNen Takmm obpasom, YTobbl 0O4HO3HAYHO OXBATUTb UMW aKTbl HE3AKOHHOTO
NPUCBOEHUS, YTO MOXET ObiTb cAeNnaHo NyTEM Kakoro-To BapuaHTa MHTepnpeTauum nnm
paclumpeHus gaenctems ctatbk 10bis MNapmKckon KOHBEHLMM MO aHANormm.

Mprmepsbl B cMexHbIX obnactax: Obwwun kommeHTapuii Ne 17 (2005 r.) - «[MpaBo kaxxaoro
YyenoBeKka Ha 3aluTy MoparbHbIX U MaTepuanbHbIX UHTEPECOB, BO3HUKAIOLLMX B CBA3U C
no6bIMY HayYHbIMW, NUTEPATYPHBIMU U XyO0XKECTBEHHBIMU TPyAaMu, aBTOPOM KOTOPbIX
OH aBnseTca» (NyHKT 1 (c) ctatbn 15 MexayHapogHOro nakta 06 3KOHOMUYECKUX,
coumanbHbIX U KynbTYpHbIX NpaBax).

Mpumepbl B 06nacTy nHTennekTyaneHon cobectseHHocTM: CoBMecTHas pekoMmeHgaums o
HOPMAaTMBHbIX NMOMOXEHUAX, KacatoLLIMXCA OXpaHbl 0OLLEN3BECTHbLIX 3HAKOB;
CornacoBaHHble 3aaBneHna [unnomaTtnyeckon koHdepeHuun, npunaswen JAM v AN
1996 r. (AnnnomaTtunyeckasa koHdepeHumss BOMC no HekoTopbiM BONpOCaM aBTOPCKOro
npaea 1 CMeXHbIX Npas).

(i)  HopmamueHbIl MexOyHapOoOHbIlU OOKyMeHm, He uMetowuli obsi3amenibHoU curibl

135. [loKymeHT, He umetoLmnin obs3aTenbHON Curbl (AOKYMEHT «MSArKOro npasay) mMor Obl
pekoMeHOOoBaTb rocyapcTBam BBECTU onpeferieHHble HOpMbl B UX HaLMOHansHoe
3aKoHO4aTenbCTBO U Apyrue npouenypbl 1 NONOXEeHNA agMUHUCTPATUBHOIO U HENPAaBOBOroO
Xapakrtepa unv NnpocTo npegycmMaTpmBaTb MEXaHU3M KOOPAMHAUUN OEATENbHOCTN CTPaH,
KOTOpblEe peLlaTt NpuaepXnBaTbCA COrnacoBaHHOro NoOAxXoAa. Takon OKYyMEHT mor 6bl MMeTb
dopMy aBTOPUTETHON pEeKOMeHJaLMM U1 JOKYMEHTa «MArkoro npasa», OCHOBaHHbIX Ha
ybeanTenbHOM apryMmeHTaLmm unm nonb3yLwmxcs MopanbHbIM asToputetoM. [pyrve
MeXAyHapoAHble opraHn3aumm npuHMMany NnogobHble JOKYMEHTbI B MEPEeYNCIIEHHbIX HKE
obnacTsx, CMexXHbIX co cdepon aeatensHocTn KomuteTa. HekoTopble U3 9TUX AOKYMEHTOB
BrnocneacTsum 6binn nepepaboTaHbl B AOKYMEHTbI, UMetoLLme obasaTenbHyto cuny. daxe
BcemupHasa geknapauus npas yernoBeka (B KOTOPOW COAEPXKUTCA pAg NONOXEHUIA, MMEIOLLNX

34 MyHkT 5(a): B coOTBETCTBUM C OGbIYHLIMM NPABUIaMU TONKOBAHWUSA HOPM MeXXdyHapoAHOro NyGMyHoro npasa
kaxxgoe nonoxeHue Cornawennss TPUMNC cnegyet paccmaTpmBaTb B CBETE NpegMeTa 1 HanpasrieHHOCTH
CornalleHuns, HaxXoAsILUX OTPaXXeHNe, B YaCTHOCTU, B €ro LeNsixX v NpUHUMnax.
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3HayeHune gnsi nonutukn B obnactn UC) 6bina nepeoHavanbHO pa3paboTaHa kak JOKYMEHT,
He umerowmin obsi3aTenbHOM cunbl. 3agayn QOKYMEHTa, He MMEoLLEro o6a3aTernbHOM Curbl,
(OOKYMEHTa «MSIrkoro npaBsa») MOryT YacTMYHO coBnadaTth C 3a4ad4ammn NONMTUYECKMX
Aeknapauun n apyrmx oopm nonmTUYecknx o6a3aTensCcTB — MHave roBopsi, NonMTuyeckas
Aeknapaums MOXeT MMETb TaKoe e HanpaBnswLlee OeNCTBME N UTPaTb POSib TAKOro Xe
OpWEHTUPA B MNOSNIUTUKE, KaK U JOKYMEHT «MSIrkoro npasay. Mexay OOKYMEHTOM, He
nveLwmm obs3aTenbHON CUnbl, U APYriMMn NoA06HBIMM OKYMEHTaMK, HanpuMep, TUNOBbIMU
3aKOHaMM M HOPMaMmu, CyLLECTBYET MHOIo ObLMX YepT, O4HAKO crieayeT yunTbiBaTb U
HeJoCTaTKN CYLLECTBYHOLLMX HOPM «MSArKOro npaBa» C TOYKM 3peHnst acheKTMBHOCTH
peLleHnsa npobnemM He3akoOHHOrO NMPUCBOEHMS; caM No cebe HeobsiI3aTeNbHbIN XapakTep Takux
HOPM MOXHO cYnTaTb NpPobenom.

KoHTekcTt MKIP: Kak yxe oTMe4anoch, HUKaKon JOKYMEHT, BbipaboTaHHbIM B pamKax
KomuteTta nnun npuHsTtein [eHepanbHon Accambneen, cam rno cebe He MOXET UMETb
ob6sa3aTenbHON topuanyeckon cunbl. KomuteT npogenan 6onbluyto paboTty no BbipaboTke
uenen n NpMHUMNOB oxpaHbl T3, BO3MOXHbIX BapMaHTOB M MEXaHU3MOB UX OXPaHbl,
PYKOBOAALLMX NPUHLMNOB NPOBEAEHMS IKCNEPTU3bl MATEHTOB, Kacatwmxca T3, a Takke
PYyKOBOAALLMX NPUHLMNOB obecrnevyeHns JocTyna n COBMECTHOrO Nosib30BaHWS Bbirogamm B
koHTekcTe VC; Bce aTn matepumarnbl MOryT 6biTb B onpeaeneHHon hopme HanpasneHbl
"eHepanbHon Accambrniee BOUC n gpyrum opraHam BONC gnst npuHATUSA unu ogodpexns
B Ka4YeCTBe pekoMeHAaummn, He nMetoLmMx 0bs3aTenbHON CUrbl, a Takke OCHOBbI AN
JanbHenwen HoOpMoTBOPYECKOM AeATENbHOCTH.

Mpumepsl, NpuBoanmble B pabote KomuteTta: Bceobulas geknapaums npae YenoBeka,
Oeknapauma KOHECKO o 6rnoaTtuke u npasax Yenoseka, MexxayHapoaHbIn Kogekc
noeeaeHnsa B obnactu cbopa n nepegaym reHeTudeckoro matepmana pacreHuin ®AOQ,
Heknapauusa o npaBax KOpeHHbIX HapoaoB, aeknapauun KOHECKO no 6rnoaTtuke n
KynbTypHOMY pa3Hoobpasuto; MexayHapogHoe oba3atensctBo PAO No reHeTUYeCcKnm
pecypcam pacTeHMI U pe3ontoLmm No TakuM BONpocaMm, kak npaBa (oepMepoB; peLleHus
KoHdepeHuunmn CtopoH KBP, Bkntodasa BoHHCKMe pykoBoadALLME NPUHLANMDI.

Mprmepbl B 06nactu nHTennektTyansHom cobcTeeHHocTH: [deknapauus MaTatya o
KyNbTYPHbIX NpaBax 1 nNpaBax MHTENNEeKTyarnbHONn COBCTBEHHOCTN KOPEHHbLIX HapOAo0B,
TunoBble NONOXEHUSA HaLMOHaNbHbIX 3aKOHOB MO OXpaHe BbipaXKeHU onbkiopa oT
HE3aKOHHOro UCMoNb30BaHWs U OPYrMX AEUCTBUIN, CNOCOBHbBIX MPUYNHUTDL YyLLepod,
nogrotoeneHHsle BONC n KOHECKO?®*.

(iv) TNonumuueckas pesonoyus, deknapayus unu peueHue 8biICOKO20 YPOBHS

136. OgHUM 13 BO3MOXHbIX BapMaHTOB, 00CyaaBLunxcs B 6onee paHHMX 4OKyMeHTaXx,
SABMSETCS pe3onounsd, geknapaums Unn cCoBMecTHas aeknapaumsi, NPUHATbIE Ha BbICOKOM
ypoBHe cooTBeTcTBYyOWMMN Accambnesmmn BONC. Tembl Takon geknapaumm MoryT oTpaxaTb
HbIHELLUHMI 3Tan NneperoBopos, naywmx B Kommntete, a Takke, 0T4aCTH, ObiTb NOCBALLEHbI
npobenam, BbISBIIEHHbIM B paMKax HACTOSILLEro aHanuaa unu B Apyrnx NccrnegoBaHmsix
KomuteTa; Tak, B Hel morna 6bl npM3HaBaTbCA LEHHOCTb U 3HAYMMOCTb T3 B KayecTBe
«MHTENNeKTyanbHON COBCTBEHHOCTU»; NoAYepKMBaTbCA HEOOXOAMMOCTb HagEeNeHNs X
TpaOMLUMNOHHLIX HOCUTENEN UNN XpaHUTENEen npaBaMmn 1 BO3MOXXHOCTAMM MO 3aLLuTe CBOUX
WHTEPECOB NPUMEHNTENBHO K T3 1 ncnonb3oBaHmio T3 B kKa4ecTBe OCHOBbI 41151 YCTONYMBOIO
KySIbTYPHOIO U SKOHOMWYECKOrO pasBuUTUS; ONpenensaTbCs OCHOBHbIE LM U NPUHLMNbI
OXpaHbl; cogepxaTbCs NPU3bIB K rocygapcTBaM-yneHamMm akTUBHO NPUMEHATb 3TU Lenu u
NPUHLUMNBI B paMKax UX YCUIMM No YKPeNnneHuo HauMOHanbHoM 1 MexayHapoaHON oxpaHbl;, U

35 37K TMNOBbIE MOMNOXEHNSA KacarTca UcKkounTensHo TBK.
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HameyaTbCA 3afaun Ha Byayliee, BKNoYasa BbipaboTKy Bornee KOHKPEeTHOro JOKyMeHTa unm
AOKYMeHTOB. Takon nogxof He 06a3aTenbHO AOMKEH UCKYaTb BO3MOXHOCTb
nocnegywoLlen pa3paboTku MexayHapoaHO-NpaBoBOro AOKYMEHTa, UMmetoLlero obssaTenbHyto
cuny, UNn oTCpoYmnBaTh ero pa3paboTky, U B psae cryvyaeB Takue pesynbTaTbl CIYXuUnu
OCHOBOW ANA COrnacoBaHns JOKYMEHTOB, UMEKLWNX ob6a3aTernbHyo cuny (OgHUM 13
NPMMEpPOB MOXET CIyXuTb NpeobpasoBaHne MexayHapoaHoro obsasatensctea PAO, He
nmeBLLEero obasartensHyto cuny, B MexayHapoaHein gorosop ®AO). BbipaboTaHHble B
MpOLLSIOM COBMECTHble pekoMmeHgaumm BOVC — Hanpumep, pekomeHgaumm B obnacTtu
TOBapPHbIX 3HAKOB — MPUMEHSOTCS U BbINOMHSATCA MHOXECTBOM CTPaH U NpU3HaHbl 1
3aKpenneHbl B ApYrnx NpaBoBbIX JOKYMEHTaXx.

KoHTekcT MKIP: B0o3MOXHOCTb BbIpabOoTKM Takoro 4OKyMeHTa paccMaTpuBanach B pamkax
o6wen anckyccum B Komutete. OamH M3 BO3MOXHbLIX BApMaHTOB — HanpaeeHne
"eHepanbHon Accambriee BOVC pekomeHgauum o NPUHATAN €10 (BO3MOXXHO, COBMECTHO C
apyrummn opraHamm BOUC) pewueHmns o ToM, 4TO OHa BbICTYNUT C OOLLMM NONIUTUYECKUM
3asBMneHMeM, B KOTOpOM ByaeT Npu3HaH Nporpecc, AOCTUTHYTbLIN K HACTOSILLLEMY BPEMEHW, U
onpepgeneHa noesecTtka aHs dyayuwen pabotel BOMC B aTnx obnacrsax.

Mpumepbl B cMexHbIX obnactax: [deknapauunsa Anma-ATUHCKON MeXayHapogHON
KOHdbepeHLUN No NepBUYHON MEeQNKO-CaHUTapHOM noMoLun; MexagyHapogHoe
o06s13aTenscTBo PAO NO reHeTUYECKMM pecypcam pacTeHU A4St NPON3BOACTBRA
NPoOaOBOSILCTBUA N BeAEHNS CernbCkoro xo3anctea, deknapauuna KOHECKO o kynbTypHOM
pa3Hoobpasuu 2001 r.

Mprmepbl B 0bnactu nHTennekTyansHom cobcTBeHHoCTH: Pesontoums MeHepanbHom
Accambneun OpraHuzauumn O6veanHeHHbix Haunin 60/184 no mexayHapogHoON TOproene u
paseutnio; Pesontoums 2000/7 NogkoMmTeTa MO NOOLLPEHUIO U 3aLLUTE NpaB YenoBeka no
BOMpPOCY O NMpaBax MHTENNeKTyanbHOM cOOCTBEHHOCTM 1 NpaBax YenoBeka; CoBMecTHas
pekoMeHOauus, KacarLllascs NULEH3NN HA UCNOMb30BaHME TOBAPHbIX 3HAKOB,;
Heknapauma MaTaTya 0 KynbTypHbIX MpaBax 1 npaBax UHTENNEKTyarnbHOM COBCTBEHHOCTH
KOPEHHbIX HApPOO0B.

(v) Pykoesodsiwue npuHyuUmbl Uniu murogble 3aKOHbI, 108bIlarouue ypO8eHb
Mex0yHapoOHO20 compyOHuUYecmaa

137. B npownom TUnoBble 3aKOHbl U PYKOBOASALLME NPUHLIMbBI UCMOMNb30BaNMCh Kak
BblpaXKeHne obLLero MexayHapoaHoro noaxo4a, Anst COAeNCcTBUSE KOOPAMHALMKN pa3paboTku
HaLMOHanbHOro 3akoHoAaTeNnbCTBa U NONUTUKN U, B YACTHOCTU, yCTpaHeHnst Npobenos,
NoaobHbIX TEM, KOTOPbIE BbISIBNIEHBI B pamMKax HacTOsILLIEro aHanuaa, 6e3 NpuHATUSA Kakoro-
NMBO KOHKPETHOro MeXAyHapOAHOro AOKyMeHTa. 3TO MOXET COCTaBMsiTb OCHOBY A4S
COTPYAHUYECTBA, CONUKEHNS MO3ULMIA M B3ANUMHOIO COrNacoBaHMs HaLMOHarbHbIX
3aKoHoAaTeNbHbIX MHULUMATUB, HanpaBneHHbIX Ha oxpaHy T3, a Takke 3aknaabiBaTtb
dyHAaMeHT Ansi NpuHATUA Gonee hopMarbHbIX MEXAYHaAPOAHbLIX JOKYMEHTOB U
onpeaeneHus cdepbl X NPMMEHMMOCTH, obecrneydrBatoLLero Haanexatiee pasHoobpasne
noaxodoB. Ha npakTuke npoBeaeHne pasnuuns Mexay TUNOBbIMU 3aKoHaMU 1
PYKOBOASALLMMM NPUHLMNAMU, C OOHOM CTOPOHbI, U HOPMaMU «MATKOro npasay,
pPacCMOTPEHHbIMU BhILLE, C APYTOM, MOXET 0Ka3aTbCsl CNOXHbIM. B psine obnactei, nmeromx
HenocpeaCcTBEHHOE OTHOLeHNe k paboTe KomuteTa, yxxe eNCTBYOT HEKOTOpble
PYKOBOZSILLME MPUHLMMbI, PAMOYHbIE NMOMOXEHUS U TUNOBbLIE 3AKOHbI.

138. B kauyecTBe [OKYMEHTOB, HE MMEIOLLMX 06513aTeNbHONM CUMbl, CMOCOBHbIX B MPUHLUMME
MOMOYb ONpeaeneHnio NPaBoBbIX 06513aTeNbLCTB, KOTOPbIE AOMKHLI NpeaycMaTpuBaTbCs
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HauMoHarnbHbIMW 3aKoHaMu, 6bin BbipaboTaH uenbiv pag apyrux aBTOPUTETHBIX
MEXOYHapOAHbIX AOKYMEHTOB no oxpaHe T3 (Bkmtovast AGQpPUKaHCKUI TUMOBOW 3aKOH 00
OXpaHe npaB MECTHbIX 06LLMH, (hepMEPOB N CENEKLMOHEPOB N PerynmpoBaHum 4OCTyna K
Buonornyeckmm pecypcam, npuHaToin B 2000 r., n TuxookeaHckme permoHarbHble pamMoyHble
NOoMnoXeHns B 06nacTu oxpaHbl TPAaANLMOHHbBIX 3HAHWUI U BblpaXXeHUA KyNbTypbl, MPUHATLIE B
2002 r.). 31K TMNOBbIE HOPMbI, B CBOKD Ovepenb, CTUMYNMpoBanu obcyxgeHne n aHanma
npobnembl oxpaHbl B pamkax KomuTeTa. B npownom oTmeyanoch, 4YTo, «X0Tsl 3TOT BOMNPOC,
6e3 coMHeHus, JomKeH ob6cyXaaTbCs M pellaTbes YneHamu KomuTeTta, onbIT B Apyrux
obnacTax cBMAETENbCTBYET O BO3MOXHOCTU NMPUMEHEHNSI NO3TANHOro Noaxo4a, koraa oanH
MeXaHn3M, NpegHasHadYeHHbIM Ang popmMynnpoBaHms MeXayHapoaHbIX HOPM U COOEeNCTBUS
NMPUMEHEHUIO UCKOMOrO NOAX0AA K OXpaHe Ha YPOBHE HauMOHasrbHbIX HOPM, CTUMYNnpyeT
co3faHue unu nepecmoTp ApYyrmx MexaHn3moB, co3gasas 60nbLUyt0 BEPOATHOCTb
cobntogeHns TpeboBaHuin 1 NoBblwasa 3pPEeKTUBHOCTb 3aKOHOAATENLCTBA.

KoHtekct MKIP: Llenn 1 npuHumnbl oxpaHbl T3, BolpaboTaHHble B pedynbTtate paboTbl
Komuteta u noa ero pykosoactsom B 2005 r., LLMPOKO NPUMEHSAIOTCS B KayecTBe
pekoMeHAaTernbHbIX HOpM B 06nacTn oxpaHbl Npy paspaboTke pernoHanbHbIX AOKYMEHTOB
N MexayHapoaHbIX npoueayp v B xoge pa3paboTkn HauMOoHanbHOro 3akoHogaTenbCcTea u
HOpM perynupoBaHunsa. HegaBHO pasnnyHble BEPCUN, anbTepHATUBbLI U BapuaHThl,
cogepxawmecs B npoektax ctaten o6 oxpaHe T3, cTumynmpoBanu npuHaTue
pervoHarnbHbIX JOKYMEHTOB 1 paboTy no BblpaboTke HaUMOHanNbHOro 3aKoHo4aTeNnbLCTBa U
NONUTUKN. XOTS B UX HblHELLIHEN (hOPME OHM HE MPMHUMANMUCL U HE OQ0OPANUCH, OHN
MOTYT CRY>XWUTb UCTOYHMKOM COAEPXKaHUSA Npu BbipaboTke NMobbIX pyKOBOAALLNX
NONOXXEHUI, TUMOBbLIX 3aKOHOB U APYrMX « MHCTPYMEHTOB». PaHee KoMuUTeT OTKNOHUN
npegnoXeHne 0 NOAroToBKE TUMOBbLIX HOPMATUBHBIX MONOXEHUI, KacatoLMXCa MEXaHU3MOB
pacKkpbITUA NaTEHTHOM MHAOPMAaLMK, KacaroLencs reHeTU4Yecknx pecypcos n T3.

Mprmepbl B CMEXHBIX 0bnacTtsx: Aob6poBoNnbHble MeToaudeckne pekomengaumm Akwe Kon
No NPOBEAEHNIO OLEHKN KYNbTYPHbIX, 3KOMOMMYECKMX N COoLManbHbIX NOCNeaCcTBUM
pasfiMyHbIX MEPONPUATMI, BOHHCKME pykoBOASALME NPUHLMNLI N0 o6ecneveHnto AocTyna K
reHeTMYeCcKMM pecypcam U COBMECTHOMO MCMONb30BaHUSA Ha CrpaBeaIMBON U paBHOM
OCHOBE BbIrog OT UX NpuMeHeHns, MexayHapoaHbii kogekc nosegeHms PAO B obnactu
pacnpocTpaHeHust 1 ncnonb3oBaHns nectuunaos, Kogekc nosegeHms KOHOO B obnactu
BbiGpocoB MO B okpyxatowyto cpeay, lNMpaktnyeckune pekomeHgauumn AdpukaHckoro
Coto3a no KoopAMHUPOBaAHHOMY NPUMEHEHMIO NONOXEHNN Haronckoro npoTokona B
Adppuke.

Mpumepbl B 06nacT MHTENNeKTyanbHOW CO6CTBEHHOCTM: TMNOBOW 3aKoH TyHuUca,
Tunosble HOPMbI A58 pa3paboTkn HaLMOHaNbHbIX 3aKOHOB MO OXpPaHe BblpaXeHui
donbKIiopa OT HE3aKOHHOMO NCMOMBb30BaHUA 1 APYrNX OENCTBUIA, CMOCOBHBLIX NPUYMHUTD
ywep6, nogrotosneHHble BONC n FKOHECKO, TuxookeaHckme pernoHanbHble paMOYHbie
nonoXxeHus B 06nactn oxpaHbl TPAANLNOHHBIX 3HAHWUN U BbIPaXXeHUA KynbTypbl,
PykoBogsawme npuHumnnel OOCP B 0bnacTtu nuueH3MpoBaHus n3obpeTteHnin B obnactu
reHeTUKU.

(vi) KoopduHauyusi pabomsi 1Mo cogepweHcme8o8aHulo HayUuoHalbHO20 3akoHo0amersibcmea

139. B HacTosiLee BpeMs MHOrMe cTpaHbl pa3pabaTbiBaloT HOBLIE 3aKOHbI U PerfameHTbl B
obnacTtu oxpaHbl T3 (KoTopble B psfe cny4vaes Takke kacatoTcsa oxpaHbl TBK/donbknopa)®.

36 Baza WIPO Lex, pa3amelleHHasi no agpecy: https://www.wipo.int/wipolex/en/ — aTo MexayHapoaHas 6asa
AaHHbIX, KOTOPas MOXEeT MCMOob30BaTLCS As MOMCKa HauMOHaNbHbIX 3aKOHOB U PErMOHarnbHbIX JOKYMEHTOB,
pa3paboTaHHbIX ans oxpaHbl T3 (1 TBK).
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OHu 3aaBnANMN 0 CEPbE3HON 3aNHTEPECOBAHHOCTM B NOMYyYEHUM MHPOPMaLIMM O peLLEHUSIX,
NpUHMMaeMbIX B 3To obnacTu ApyrMMu NpaBUTENbCTBaMU U PErMOHANbHBIMU OpraHamu, a
Takke UX onbITe peanusaunm Mep Takoro poga. Takasi 3aMHTEPeCcOBaHHOCTb CBSiI3aHa C UX
cTpeMneHnem obecneynTb NpUMEHEHNe «nepeaoBbiXx METOAO0BY, a Takke obecneuynsaTtb
COrnacoBaHHOCTb Pa3NUYHbIX HaUMOHarbHbIX 3aKOHOB, BBMAY HEOOXOAMMOCTM HaZnexallero
B3aMMOAENCTBMS PasnMYHbIX HALMOHAaNbHbIX NPaBoBbIX cuctem. OQHUM M3 CrieacTBuUIA
pa3paboTku gaxe npeaBapuUTerbHbIX MEXAYHAPOAHbLIX MaTepuanos, NOCBSALLEHHbIX
0COBEHHOCTSIM OXPaHbl U KOHTEKCTY perynmpoBaHms B KOTOPOM OHa OCYLLIECTBIISIETCS, MOXET
OblTb CTUMYNMPOBAHUE M NOAAEPXKKA TAKOW KOOPAMHALMM HALMOHAMbHbIX U PErMoHanbHbIX
MHULMATMB B TEX Crydasix, Korga Kk 3ToMy CTPEMSTCS COOTBETCTBYHOLLME NPaBUTENLCTBA.
HedopmarnbHble 0T3bIBbl M YBENMYEHMe Yncna npocbb 06 okasaHun noaaepxkku B obnactu
0byyeHus1 kKagpoB yKasbliBalOT Ha TO, YTO MHOIME NpaBUTENLCTBA onpeaenunu paspaboTky
HaLMOHanNbHON cUcTeMbl oxpaHbl T3 B KAYECTBE OOHOMO U3 CBOMX NMPUOPUTETOB, HO YTO NpU
3TOM OHU CTPEMSATCS BblpaboTaTb COrnacoBaHHbIA NOAX04, NO3BONALWMIA UM 06MeHMBaTLCS
ONbITOM B OpraHM3oBaHHbIX hopmax, obecneynBasi pa3yMHyto COrflacoBaHHOCTb U UCKIoYas
BEPOSAITHOCTb NMPUMEHEHUSI NpOoTUBOpeYaLLmnx Apyr apyry noaxogos. OOHUM U3 CPeacTs
aKTUBM3aLUM Takol paboTbl MOXET CMYXUTb TOT UMW UHOW LOKYMEHT, HE UMEIOLLII
obsi3aTenbHol cunbl. [axe [4OKYMEHTbI, OnucbiBatoLe HOpMbl HALMOHANbHOro
3aKkoHo4aTenbCTBa U Apyrne cBs3aHHble C HUMK TEKCTbI B 0606LLEHHOM Buae, Byayyn no
CYLLECTBY OCHOBaHbI Ha BHYTPEHHUX 3aKOHAX, MOryT UrpaTb POSib «MSITKOro NpaBa» Ha
MeX4yHapoaHOM YPOBHE, CNOCOOCTBYS NOBbLILLEHWUIO COMNacoBaHHOCTM U COBMECTUMOCTM
HaLMOHarbHbIX 3aKOHOB U YKpenneHuto obLien 6asbl KONnekTMBHOWM OXpaHbl Ha
MeXAyHapOoaHOM YPOBHE.

KoHTekcTt MKIP: PasnunyHble Bepcuu, anbTepHaTUBbI U BapuaHTbl JENCTBUN,
npeaycMOTPEHHbIE B MPOEKTax cTaTen no Bonpocam oxpaHbl T3, B 3HA4YUTENBHOW CTEMNEeHN
npeacTaBnstoT CO6ON KOHLEHTPUPOBAHHOE OTpaXeHne hakTUYeCKOM NPaKTUKN rocyaapcTs-
YIIEHOB MO BbipaboTke 3akoHoAaTeNnbCcTBa 06 OXpaHe pasnnyHbIX acnekToB T3 ¢ MOMOLLbIO
cuctembl IC n mexaHM3moB, cBA3aHHbIX € VIC; cooTBeTCTBYOLLME AOKYMEHTbI cogepXar
obLwmMpHble cBeaeHnst 06 NCTOYHMKAX 3aKOHOB rocygapcTB-yneHoB. O6CToATeNbHbIN
aHanus3 peanusauuun rocygapcrteammn-4sieHamu aTux NPUHLMNOB W Lienen npeacTaBneH B
pokymeHte WIPO/GRTKF/IC/9/INF/5 (oxpaHa TpaguLMOHHbIX 3HaHun). Opyrue
MaTepwuarbl, NOAroToBreHHbIe Anst KomuTeTa, BKNIOYAOT KPaTKUN CONOCTaBUTENbHbIN
aHanm3 3akoHo4aTenbCTBa SuUi generis B 0611acTu oxpaHbl TpPagUUMOHHBIX BblPaXXeHWUN
KynbTypbl (WIPO/GRTKF/IC/5/INF/3), KpaTkuin conocTaBUTENbHbIN aHanm3 CyLeCTBYOLNX
HaUMOHarbHbIX Mep 1 3aKOHOB Sui generis B 06nacTtn oxpaHbl TPaaNLMOHHBIX 3HAHWUI
(WIPO/GRTKF/IC/5/INF/4) n BONPOCHUKM MO BOMpocaM oxpaHbl ponbknopa/TBK n T3.

Mpumepsbl B cMexHbIX obnactsax: HauuoHanbHble goknaabl B pamkax KBP
(http://www.biodiv.org/reports/list.aspx); 3akOHbl U peKOMEHAALNN, KacaloLmnecs 3TUYECKMX
HopwMm, MMo6anbHasa aTnyeckasa obcepsaTtopust KOHECKO.

Mpumepsbl B 06r1acTu MHTennekTyansHon cobctBeHHOCTU: OB30p NPaKTUKK, KacaroLencs
n3o6peteHuin B obnactu 6uotexHonorun (WIPO/GRTKF/IC/1/6).

(vii) KoopduHauusi u compydHU4ecmeo 8 ocyw,ecmeaneHuU UuHuyuamue ro yKpenneHuto
rnomeHyuana u npakmu4yecKux uHuyuamus

140. AHanu3 npoGenoB AOMKEH OXBaTbiBaTb «NPaBOBbIE U APYrMe BO3MOXHbIE BapUaHTbI».
MockonbKy adhdekTnBHast oxpaHa T3 TpebyeT NPUHATUA LLenoro psaga Mep no yKpenseHuto
noTeHumana n npakTnyecknx mep no obecneyeHnto peanmaaunm NpaBoBbIX MeEpP U B
AOMOSHEHNE K HUM, NOSHbIA aHanu3 NpobenoB., Kak NpeacTaBnaeTcs, AokeH 6bin Obl faBaTb
OLeHKY HeoBXoANMOCTU MexXAyHapoaHbIX Mep MO KoopANHALUMU, COBMECTHOMY U
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NpPaKTUYECKOMY OCYLLLECTBIIEHUIO TaKUX Mep YKpenneHus noTeHumana u npakTmyecknx mep
(ecnu TakoBas cywecTByeT). Bo3aMoXHbIE Mepbl MO YKPENMEeHWIo NoTeHUMana u npakTnieckue
Mepbl MOXHO 6bIno Obl NOApPa3aenuTb Ha CreayoLme KaTeropum:

YKpenneHue nomeHuyuana u nod2omoska codepxxamersibHbIX Mamepuaros 0115l 8bipabomku
rpasosbiX HOPM U rMOUMUKU

141. AxktmBuauposaHa paboTa no paspaboTke maTepuanos, Npn3BaHHbIX OKa3biBaTb
OVPEKTMBHbLIM CTPYKTypaMm, y4acTHMKaM NeperoBopoB U 3aKoHoAaTeNbHbLIM OpraHamM NoMoLLb
B YCTPaHEHMU BbISIBNEHHbIX NPO6EeNoB, BKMoYas:

- MaTepuanbl Ans pa3paboTku 3akoHoAaTeNbCTBa U NOMUTUKK, BKIHOYasi TUMNOBbIE
HOPMaTUBHbIE NONOoXeHWs!, 6a3bl AaHHbIX 3aKOHOB U MHCTPYMEHTOB
perynupoBaHunsl, a Takke aHanu3 BO3MOXHbIX BApUAHTOB perynmpoBaHus 1
NPaBOBbIX MEXaHW3MOB 4151 NOAAEPXKKM NPOLECCOB BbIpabOTKM NOMUTMKA U
3aKOHOAaTenbCTBa;

- aHanu3 npaBoOBbIX BOMPOCOB, TakMX, Kak 3akoHOAATENbCTBO U NpakThKa B
obnactu NC, nmetoLime OTHOLLIEHME K BOMpocam oxpaHbl T3; npusHaHne Hopm
TPaAMUMOHHOrO Npaea u obblvaeB Ans opMMpoBaHust 6asbl CpPaBoOYHOM
NHOpMaLMK ANt HOPMOTBOPYECKMX U AUPEKTUBHBIX OPraHoB;

- 00630p BO3MOXHbIX MOAXOA0B K OpraHM3auuy Haanexalmnx KOHCYnbTauui ¢
o6LLMHamMK Npu pa3paboTke BapuaHTOB AEWCTBUIA, NOMUTUKM U
3aKoHOaaTenbCTBAa.

YkpenneHue nomeHyuana Hocumesel T3 Ha npakmu4eckoM ypogHe

142. Beuay obLiero noHMMaHusa Toro akra, YTO HUKaKOM NPaBOBOW AOKYMEHT UMM CBOS,
NpaBoOBbIX HOPM, OyAb TO CYLLECTBYIOLLMIA UMK NNAHUPYEMbIA, He obecneynT yaoBneTBOpPEeHNs
notpebHocTen Hocutenen T3, ecnu UM He ByayT npegocTaBneHbl HeobxoauMble
BO3MOXHOCTM M PeCYpPChl, NO3BOSAIOLLME UM NMPUMEHATL COOTBETCTBYHOLLME MPUHUMMBI HA
npakTuke, npogoskanack pabota Hag maTepvanamu, NPU3BaHHbIMU OKa3biBaTb NOALAEPXKKY
HocuTenam T3, Bkno4vas:

- 0b6pasubl 1 6a3bl AaHHbBIX MPOTOKOMOB, MNLEH3NOHHbLIX 4OrOBOPOB M COrnalleHnn,
perynupylowmux goctyn k T3, angd ncnonb3oBaHnst obwmHamm, npusBaHHbIe
paclwmpuTb BO3MOXHOCTWN HocuTenen T3 Nno NoAroToBke NPOTOKOSOB,
NMLEH3NOHHbBIX U MHbIX COrNaLIEeHNIN, PerynupyoLwmx 4ocTtyn K nx T3;

- oKasaHue obLiMHaM noaaepXkku B onpeaeneHny 1 oTcTamBaHUmM X MHTEPecoB B
npouecce OOKymMeHTMpoBaHusa T3%;

- 06pas3Lpl, 6a3bl 4aHHBIX U PYKOBOACTBA, KacaloLMecs paBHOMNPaBHOIO
COBMECTHOTO MOJIb30BaHWs Bbirofamu OT UCMONb30BaHMs T3 1 CBA3AHHbIX C
HUMW FrEHETUYECKNX PECYPCOBE; 1

- I/IH(*)OpMaLI,VIOHHbIe MaTepuanbl, TeMaTn4eckme nccrnegoBaHmnda n matepuarnbl
npaBoOBOro aHarninm3a no Taknmm Bornpocam, Kak rnpm3HaHme Hopm TpaamumMoHHOro

87 Cm., Hanpumep, nybnukaumo BOMC «Documenting Traditional Knowledge — A Toolkit», 2017 r., pa3MeLleHHyto
no agpecy: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1049.pdf.

38 Ewe oamH npumep: aokymeHT BOUC «A Guide to Intellectual Property Issues in Access and Benefit-sharing
Agreements», 2018 r., pasmMeLLEeHHbIA No agpecy: https://www.wipo.int/edocs/pubdocs/en/wipo_pub_1048.pdf.
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npaea, y4nTbiBaloLMe 3anpockl U NOTPEOHOCTN OBLLMH, ABMSOLNXCS
HocuTenamu T3.

Co30daHue yupexdeHul u ebipabomka Orisi HUX COOMBEMCM8YWUX peKoMeHdayul

143. B agpec HaumoHanbHbIX HAYYHbIX N Y4EOHbIX YYpEeXOEHUI U OPYrMX OPraHoB, TakMX, Kak
naTeHTHble BEAOMCTBA, HEpPeaKo 3ByYaT Npu3biBbl UrPaTb akTUBHYHO POJSib B YCTPAHEHUN
npo6enioB NpakTMYEeCKOro xapakrepa B oxpaHe T3 B uHTepecax Hocutenen T3. B ceaAsn ¢
3TMM Npogomkanack paboTa No CO34aHUI0 NPaKTUYECKUX NOCOBUI ANA TakuX ydpexaeHun n
OpraHoB, BKMOYas:

- TUNOBblE NPOTOKOSbI, PEKOMEHAYEMbIE pernamMeHTbl U ONUCaHNs NepeaoBbIX
MeToa0B paboTbl ANSA yYpeXaeHUn, oTBevatoLmnx 3a cbop nnm coxpaHeHne
Konnekummn T3, Takux, Kak My3eun, aTHorpaduieckme yupexageHusl, HaunoHarnbHble
opraHbl, Hay4Hble 1 y4ebHble 3aBefeHuns;

- PYKOBOACTBA M peKOMeHAaLMK1 No Bonpocam 3KCnepTu3bl NaTEHTOB, CBSA3AHHbIX C
T3;

- pekoMeHOauuu OTHOCUTENBHO Mep, NO3BONSOLLMX ObLMHAM onpeaensiTe 1
oTCTaMBaTb MHTEPECHI NPWU AOKYMEHTMpOoBaHMKN T3, B TOM Yucne B doopme
pa3paboTku CnpaBOYHbIX MaTepuanos No 4OKyMeHTMpoBaHuo T3;

- CcTaHgapTbl B obnactn okymeHTMpoBaHusa T3, Bkntodasi Mepbl, obecneunsatome
OOKYMEHTMPOBAHME HE TONbKO caMnx T3, HO 1 YepT NOEHTUYHOCTU U 3aMnpoCoB
HocuTenen T3; un

- nccrnegoBaHusi Mo BONpocam MOMUTUKK U MPaBOBbIM BOMpOCaM, TaknM, Kak
MEXaHN3Mbl PacKpbITUA NAaTEHTHOW MHOpPMaUMn 1N cCTaH4apThbl B ob6nactu
OMO3TUKK, UMetoLLMe OTHOoLLEHME K T3.

MexydpexdeHdyeckoe compyOHU4ecmeso u koopduHauyus deticmeuti 8 pamkax cucmembl OOH

144. KoopanHaumsi 4ENCTBUN N COTPYAHNYECTBO B peannsaumm Ha MexayHapogHOM YPOBHE
NHMUMaTMB B 061acTu yKpenneHns noTeHumana n npakTmiyecknx mep notpebyet npumepHo
TaKOro e MeXy4YpexXaeHYeckoro CoTpyaHM4ecTsa, KoopanHauumn gencTemm n obmeHa
TEXHUYEeCKoM nHpopmauven n gpyrumm matepmanamm, kotopoie BOUC ocywiectendeTt Bo
B3aMMOAENCTBUN C APYIMMU MEXAYHAPOAHbIMM ydpexaeHusmun, Takumm kak KbP, ®AO,
LleHTp KOra, FOHKTAL, FOHET, OHECKO n BOS, a takke HIMO n gpyrumu mexagyHapoaHbIMu
opraHmsaumsamMm, 3aHMMarowmmmcs T3 n CMeXHbIMU BOMPOCaMMU.

lNosbiweHue oceedomneHHocmu wupokou rnybnuku u eedeHue coomeemcemeytowjel
pasbsicHumersibHou pabomsi

145. OpHuM u3 ABHbLIX NPO6ENoB ABNAETCH cepbe3Hbli AedPULUT MUHHOPMUPOBAHHOCTHU
LLUMPOKOW NYBMNMKN U MeXayHapoOHbIX OUPEKTUBHBIX OPraHoB, NpeAcTaBuTenen 4ernosbix
KPYroB 1 opraHusauni rpaxkgaHckoro obuiectsa v NnoHMMaHus nmmn ocobeHHocten T3, cuctem
T3 1 UX KyNbTYPHOro M MHTENNEKTYanbHOro KOHTEKCTa. YCcTpaHeHue aToro npobena
npeanonaraeT peanu3aumio Takux MHULUaTmB, Kak:

- TemaTuyeckue uccrnenoBaHusi, aHanma n 6puduHry;

- MMCCUM NO YCTaHOBIEHWNIO (DAKTOB M KOHCYMbTauUun,
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- npocBeTuTenbckas u ydebHasa geaTenbHOCTb;
- obcnenoBaHMst HAUMOHANbHOM NPaKTUKK M ONbITa; U
- 0bwwmin 0630p BapMaHTOB NPaABOBOro M agMUHUCTPATUBHOIO PEryrMpoBaHNS.

(b)  FOpuduyeckue u uHble B03MOXXHbIE 8apuaHmMbl delicmeull Ha pe2uoHaIbHOM YPOB8HE

146. HekoTopble Mepbl MO YCTPaHEHNIO BbISBIEHHbIX Npo6enoB uenecoobpasHee BCEro
OCYLLECTBMNATb HA pernoHanbHOM Unn cybpernoHarnbHOM YPOBHE, YTO 0OyCroBneHo
npevMyLLecTBamMm BblpaboTKM OBLLUX HOPM, YYPEXOEHUN U NPAKTUYECKUX Mep, OTpaXaroLLmx
obLue nnm YacTUYHO CXOXMe NpaBoBble KYNbTypbl U CUCTEMbI TPAAULMOHHbBIX 3HAHWUNA.
Kpome TOro, psg pernoHanbHbIX OpraHn3aumi yxe urpatoT akTUBHYHO POrb Kak B pa3paboTke
HOBbIX MPaBOBbLIX JOKYMEHTOB, TaK U B HapalluBaHUM NoTeHuMana Ha npakTMyeckoMm ypoBHe B
NHTEepecax ykpenneHus oxpaHel T3. MHorve 3 BbillenepeyncneHHblX MexayHapoaHbiX Mep
MOXHO CTOSb e 9dEeKTUBHO OCYLLECTBIATbL HAa PpermoHanbHOM YpoBHE. HecKonbKo
NPMMEpPOB TaKOro OCYLLECTBIIEHNSA COAEepPXKaTCA B NpUBEAEHHOM Bbllle 063ope
MeXayHapoaHbIX Mep. Bo3MoXHble Mepbl MOXHO nogpasgenuTb Ha crneayowme obuime
KaTeropuu:

- MpaBoOBble JOKYMEHTbI, 3aKrtoyaemMble Ha permoHanbHOM, CybpernoHanbHOM u
[IBYCTOPOHHEM YPOBHSIX, BKItoYas Kak crneumarnbHble MHCTPYMEHTbI, Tak U HOPMbI,
OCHOBaHHbIE Ha CyLLLeCTBYIOLLIEM 3akoHoAaTeNbCTBA Mo Bonpocam WC;

- nonutun4yeckne geknapaunn nnmn gexknapaumm nofinTn4eckoro ypoBH4, NnpuHMMaeMble
Ha permoHarnbHOM, cy6perv|0Haan0M nnn ByCTOPOHHEM YPOBHAX;

- TUMNOBblE 3aKOHbI 1 Apyrne popmMbl 3aKOHOAaTENbHbIX PEKOMEHAALNNA,
NPUHMMaeEMble Ha PErMoHaNIbHOM YPOBHE;

- TUMNOBbIE NPOTOKOSbI, PYKOBOACTBA U pekoMeHAauun no NpuMeHeHnto nepeaoBbIxX
MeTOOB paboTbl, NPUHMMAaEMbIE Ha PEroHanbHOM U CyGpermoHanbHOM YPOBHSIX;

- pervoHanbHble, cyOpernoHarnbHble U ABYCTOPOHHUE MHULMATMBLI U NPOrpamMmbl,
NpU3BaHHblE NOAAEPXKMBATL YCUINUS NO YKPenseHunto noteHunana obwmH B obnactun T3.

(c)  FOpuduyecKkue U UHble B03MOXKHbIE 8apuaHmsl delicmeull Ha HayUoHa/lbHOM YPO8HE

147. MHoruve rocygapcTtBa, a Takke obLMHbI, CyLLeCTBYOLME B 9TUX rOCyAapCTBaXx,
NpeAnpUHUMAOT KOHKPETHbIE MHMLMATUBLI NO pa3paboTke 1 peannsaumm NpaBOBbIX U APYrnX
BO3MOXHbIX BApMaHTOB yCTpaHeHns npobenos B 06r1acty npaBoBow oxpaHbl T3. B pamkax
HacTosLero aHanm3a npobenoB He CTaBUTCA 3adadya AaTb NOSHbI 0630p TakMX MHULMATKUB,
HO BKpaTLe X MOXXHO OXapaKkTepu3oBaTb criefylowmmM obpasom:

- 3aKkoHoAaTenbCTBO B 06nactu oxpaHbl T3, BKNtoYas LOKYMEHTbI Sui generis un
ajanTtaumio UM NepecMoTp HOPM CYLLLECTBYIOLLIEro 3aKoHoAaTenbCTBa no Bornpocam
nGC;

- OCHOBbI NOMUTUKN Y aAMUHUCTPATUBHbIE MEXaHWU3Mbl COAECTBUS
pacnpocTpaHeHuto 1 oxpaHe T3, B TOM YMCIe B Taknx KOHKPETHbIX 06nacTax, kak
MeaMUMHa 1 30paBOOXpaHeHNe, OXpaHa OKpYXatoLLen cpeabl U CEeNbCKoe X03SINCTBO;
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TNOBbIE€ NPOTOKOJIbI, PYKOBOACTBA U peKoOMeHaaunn no npuMmeHeHno nepenoBbix
mMeToaoB pa60TbI, NpUHMMaemMble HaluuoHarbHbIMX OpraHamMmun unun apyrummn
yypexaeHnAaAmMu;

HaLMOHanbHble MHULUMATUBLI U NPOorpamMMbl, oGecneynBatoLLme yKkpenneHme
noTeHumana obLWuH no Bonpocam oxpaHbl T3.

[MpunoxeHue Il cneayeT]
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NPUNOXEHWE 11
TABJINMLIA PE3YJIIbTATOB AHAJIM3A MNMPOBEJIOB

[aHHas Tabnvua cooTBETCTBYET BONPOCaM, YkazaHHbIM B noAnyHkTax (a)-(d) pelueHusi, NpUHSATOro Ha ABeHaauaTon ceccumn MexnpaBnTensCTBEHHOro
komuTeTa BOUC, B COOTBETCTBMU C yKa3aHHbIM PELLEHMEM, C COOTBETCTBYIOLLMMN OBHOBNEHUSAMI, €CIM OHM ByAyT Npu3HaHbl HeobxoaumbiMu. [Mocne
pestoMe Tabnuubl NpUBOAUTCS NonHasa Tabnuua pesynbLTaToB NPEACTaBIEHHOIO Bbille aHanv3a npobenos.

COOEPXXAHUE MPUTTOXEHNA

PE3IOME TABJIMLbI

A. [OENCTBYIOLWME MEPbI

B. TPOBE/bI, CYWECTBYIOWNE HA MEXOYHAPOOHOM YPOBHE

C. COOBPAXEHUA, KACAIOWKECA OMNPEOENEHNA LIENECOOBPA3HOCTN YCTPAHEHWA STUX TMPOBEJIOB

D. BAPUWAHTbLI AENCTBUU MO YCTPAHEHWIO JTIOBbIX BbIABIIEHHBLIX MPOBENOB, KOTOPLIE Y>KE CYWECTBYIOT UITM MOT'YT BbITb

PASPABOTAHDI
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AcnekTbl oxpaHbl T3

(a) OencrByloWwme
Mepbl

(b) BbisiBneHHbIe npobenbl

(c) n (d) CoobpaxxeHMAa n BapuaHTbl JeNCTBUN

Llenn n npuHumnbI
oxpaHbl NC
NPUMEHUTENBHO K T3

CywecTtBytoLine
AOKYMEHTbI
MeXOYyHapOLHOro
ny6nunyHoro npaea (He
cBsizaHHoro ¢ NC),
NOCBSILLEHHbIE NpaBam
KOPEHHbIX Hapo4oB,
oXpaHe OKpyKatoLLen
cpeapl (BkNtoyas
©nopasHoobpasue un
reHeTU4eCcKne pecypcbl)

N CenbCKOMY XO3SMCTBY.

ABTOpPUTETHOE 3asiBIIEHNE O
PO 3aKOHOOATENbCTBA U
Mep perynmpoBaHus B
obnactn NC B peLueHun
npobrem obLLEeCTBEHHOW
NONUTUKKN, KacatoLmxes T3.
Llensimu Takoro 3asiBneHust
MOryT ObITh:

- NPU3HaHNE LLEHHOCTU
cuctem T3 n ykpenneHue
YBaXXEHUS K HUM;

- NPUHATNE MEP,
OTBEYaLLNX pearibHbIM
Hy>xgam Hocutenen T3;

- oXpaHa T3 OoT He3aKOHHOro
NpUCBOEHUA 1 ApYyrmx oopm
HenoOpPOCOBECTHOMO U
HecrnpaBeannBoro
MCMNOJNb30BaHUS;

- OXpaHa TBOPYECKOW U
WHHOBALIMOHHOWN
JeATeNbHOCTU, OCHOBAHHOM
Ha Tpaguuusix;

- nogaoepxka cuctem T3 n
pacluMpeHue npas u
BO3MOXXHOCTEN HOCUTENENn
T3;

- cogencTeue
crnpaBeannBomMy

MexayHapoaHbI OroBOp MUnu AeKnapauus,
npegycMmaTtpusatoLLme obLmne NpUHLMMNbI OXpaHbl
T3 B pamkax cuctembl IC, B KOTOpbIX:

- BbIpaXalTCs LieNM OXpaHbl;

- mn3nararTcsa obLme NPUHLUMMNbLI OXPaHbI.

CoobpaxeHust:

- pOnb NPaBOBbIX AOKYMEHTOB, yCTaHABMMBAOLLMX
nMnepaTmBHbIE N OUCTIO3UTUBHbBIE HOPMbI;

- MpPOBEAEHNE pas3nNnyunst Mexay npaBoBbIMU U
aAMWUHUCTPATMBHBLIMM acrnekTamu npoodnem;

- COrracoBaHHbIN MeXayHapoaHbIi noaxon, a He
OTAEernbHble HAaLWOHamNbHbIE NMHNLMATUBBI;

- npeumyLlecTBa BblpaboTkn Gonee NpoYHbIX
OCHOB MOMUTUKN M OOLLIMX COrnacoBaHHbIX
npvHumnos 6yayuien paboTsl B 06nactu
NnpaBoOBOW OXPaHbI;

- HeobXoaAMMOCTb peLleHust BONPOCOB NO3UTUBHOM
M 3aLLNTHOW OXpaHHbil;

- peLlLeHne Takux BONpPOCOoB, Kak obecneveHne
npeaBapuTensHOro MHPOPMUPOBAHHOIO
cornacusi U COBMECTHOrO Nofib30BaHMs
Bbirogamu.
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

pacnpeneneHunto Bolrog oT
ucnonb3oBaHusa T3;

- NOOLLPEHME NCNONb30BaHMS
T3 B UHTEpECaX 300pOBOro
pas3BUTUS;

- noggepXxka ycunum rno
3awmrte u coxpaHeHuo T3.

Onpepenexnue
0XPaHOCMNOCOOHbIX T3

T3, asnsawoLwmecs
npeaMeToMm
CYLLLECTBYHOLLMNX
NpaBoOBbIX AOKYMEHTOB,
He OTHOCSALMXCS K
chepe NC, 6e3 nx
TOYHOro NPaBOBOro
onpeneneHns

PabGouee onpegenexne
MKI'P

Pa6Gouee onpenenexne T3:

- B LEenom;

- B Ka4yeCTBE KOHKPETHOrO
obbekTa NpaBoi OXpaHbl.

YTOYHEHNE OBLMHHBIX
OCHOBaHMW NpaBs n
npaBoOMOYUN

lMpaBoBoe onpeneneHne T3, nmetowee

ob6sa3aTenbHy0 cuny:

- MpaBoBas onpeaeneHHOCTb U ACHOCTb, HO,
BO3MOXHO, HEMOJMHOE OTpaXeHune Bcero
pa3Hoobpa3us T3 1 cucTeM 3HaAHUN, a Takke
O6LLMH, aBnAloLLmMXCa Hocutenammn T3;

- yBAI3aHO C BONPOCOM 06 o6beme OxpaHbl
cocTtase beHeduumnapos.

CornacoBaHHas MexayHapoaHasi XapakTepucTuka
T3, He nmerowasa obazaTenbHON PUONYECKON
cUnbl:

- BoOnbLlIasi onpeaeneHHocTb, 6bonee npoyHas
OCHOBa Ans paboTbl;

- He npeaBocxullatoTcs bonee
dyHAaMeHTanbHble NpaBoBble BOMPOCH! U BONPOCHI
NONUTUKN
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

[No3nTuBHAaAA naTeHTHas
oxpaHa

CywecTaytoLias
naTeHTHas cuctema,
BKMNtoYasi cTaHaapTbl U
npouenypesl,
npeaycMOTPEHHbIe
Cornawenuem TPUMC
nPCT

OxpaHa 3HakoB,
CUMBOJIOB U
HauMeHOBaHUMN,
cBsA3aHHbIX ¢ T3 1
cuctemamm T3

OTcyTCTBME NPSIMOIN OXPaHbI:

(i) KONMNEeKTUBHLIX,
HakannmBaeMmbix
KYMYNSITUBHbIX U
nepegaBsaembIX U3
nokoneHusa B nokorneHue T3
KaK makoeblX;

(i) cnctem T3 kak makoebix
(B OTNNYME OT KOHKPETHbIX
WHHOBALWIN B paMKax CUCTEM
T3 n cpencts
yAoCTOBEPEHUSA
NOASIMHHOCTM 1 OXPaHbl
OTNNYUTENbHbIX
0603HaYeHnn 1 penytauun).

MepecmoTp nnun agantauus KpUTEPUEB U

CTaHAapTOB NaTEHTOCNOCOBHOCTM ANA ydeTa

notpebHocTel cnuctem T3 1 KONNEKTUBHbIX

WHTEPECOB:

- Ha MEXOyHapOo4HOM YPOBHE: ANsi BbIpaboTKM

cornacoBaHHOro nogxoga, u/mnm

- Ha HauuoHasnbHOM/perMoHarnbHOM YpoBHE — AJ1s
COXpaHeHnst HeobXxoANMOWM rMOKOCTMW.

YcTaHoBneHe oxpaHbl sui generis (CM. H1xe)

Mpu3HaHue Toro, 4To, NOCKONLKY MHOrMe T3
BbIXOOAT 3@ paMKW NaTEHTHOW CUCTEMBI, BbINo Obl,
BO3MOXHO, NPaBUITbHEN peLLaTb BOMPOCHI,
KacatoLmecs cucteM MHHOBAaL M, OCHOBAaHHbLIX Ha
T3, oToenbHO

N306peTeHus,
OCHOBaHHble Ha T3

KoHKpeTHble Mepbl MO
npusHaHmo T3,
npegycMmatpuBaemMbie
PCT, MINK n MKI'P

OTcyTCcTBME MPUHATON
MeXayHapOoaHOW HOpPMbI,
KacaroLlencsa KOHKPEeTHOro
MexaHu3ma pacKpbITUS
nHdopmaumm o T3 n
CBSI3@HHbIX C HUMM
reHeTMYeCKnxX pecypcax:

- HECKOJSTbKO MPeanoXeHun
(KBP, BTO, BOUC)

BBeaeHne mexaHn3mMoB pacKkpbITUS MHGOpMaLmm o

T3:

- Ha MeXayHapOAHOM YypOBHe — ANs1 BbipaboTKM

cornacoBaHHOro nogxoga, u/unm

- Ha HauuoHasbHOM/pernoHanbHOM YpoBHE — Af1s
COXpaHeHns HeobxoaANMON rMBKOCTH

YKpenrneHne OCHOBHbIX NPUHLMNOB AOrOBOPHbIX
00s3aTenbCTB, perynupyrowmx 4octyn Kk T3 B
pamMKax HauMOHanbHOro 3akoHog4aTeNbCTBA NyTEM
BBEAEeHNA TpeboBaHMsA pacKkpbIiTUA U ApYrnx
ycnosui goctyna Kk T3.
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AcnekTbl oxpaHbl T3

(a) Oencreyrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

HepackpbiTbie T3

O6Lwue cTtaHgapThl
TPWIMC B obnactu
OXpaHbl HEPACKPbLITOM

OTcyTcTBME ONpeaeneHHbIxX
HOPM B OTHOLLEHWN:

(i) T3, packpbITbiX B pamkax

YTouHeHne unun agantauus CyLecTBYOLWMX HOPM
ans odbecnevyeHus:
(i) cuTyaumm, npm KOTOPON orpaHUYEHHOE

MHdopMaLmn N pacnpocTpaHeHne nHopmMaunmn B paMmkax YeTko
onpeAeneHHo 0BLLMHbI; onpefeneHHoN OBLLMHbI HE CYUTAETCS ee NOMHbIM
(if) T3, npeacTasnsiownx Ans pacKpbITUEM OIS LWMPOKOW NyOnuku;
OBLMHbI HE KOMMeEpYecKyo, (i) oxpaHbl T3 gaxe B Tex cny4asx, koraa oowuHa,
a KynbTYPHYt0/AYyXOBHYI0 SBMAIOLWASACS MX UCTOYHMKOM, CHUTAET UX LEHHBbIMU
HEHHOCTB, He MO KOMMEPYECKUM MPUYNHAM;
(iif) packpeiTus T3, (i) nopsgka, Nnpu KOTOPOM OrpaHnUYeHus,
OrPaHN4MBaEMOro HOPMaMN | 4 naraemblie HOpMaMM TPAAVLIMOHHOTO NpaBsa
TPaANLIMOHHOTO Npasa 1 TPaAULIMOHHO NPAKTUKOMN, CHUTALOTCA
obbI4asMM J0CTaTOYHbIMU NSl COXPaHEeHUs
KOHmaeHUnanbHOCTW/ «TanHoro» xapakrepa T3.
3HakKu 1 CUMBOIbI, 3akoHoaaTenbCTBO 3almTHas oxpaHa 3HAKOB U CneunanbHble peecTpbl Matepuarnos, CBA3aHHbIX C
cBA3aHHble ¢ T3 O TOBapHbIX 3HaKax CUMBONOB, CBAA3aHHbIX C T3, T3.
(BKMtoYast OT NPUCBOEHMS TPETHIMM Ycunenve mep, HanpasreHHbIX MPOTUB
KOSTMEKTUBHBIE U nnLamm pervcTpaummn ToBapHbIX 3HAKOB, MPOTUBOPEYALLINX
CePTUDUKALIMOHHbIE HOpMam Mopanu (CM. Takke YTOYHEHHbIV BapuaHT
aHanuaa npobenos B oxpaHe TBK).
3Hakw) u TonbKo oxpaHa OT HE3aKOHHbIX BUAOB
reorpaguUeckux MCNonb30BaHNSA 3HAKOB U CUMBOIOB, CBA3aHHbIX C
yKa3aHusIx

T3, a He oxpaHa camux T3.
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

O6bekThl T3,
oxBaTblBaeMble
0ObIYHOM cucTEMOMN
oxpaHbl npae NC

HekoTtopble T3 unun
anemeHTbl T3
noTeHumanbHo
OXBaTbIBalOTCSA:

- HarnpsiMyro —
HOopMamu npaea,
Kacarowmmmcs
NnaTeHToB, OXpPaHbl
HepacKpbITOn
nHopmaumm n 6opbObI
C Hego6pOCOBECTHOM
KOHKYypeHUUnen; n

- KOCBEHHO —
3aKoHogaTenbCTBOM 00
aBTOPCKOM Npase U
CMEXHbIX npaBax,
oxpaHon TBK, oxpaHon
TOBapHbIX 3HAKOB U
reorpadunyeckmx
yKasaHui, OXpaHon
00pasuoB 1 HopMamu
npasa, KacarLwmmMmcs
HegobpocoBeCcTHON
KOHKYpPEeHLUN.

T3, He oxBaTblBaeMble
CYLLECTBYHIOLLIEN OXPaHOW
npas VC, Hanpumep:

- T3, He obnapatowme
HOBU3HOM;

- T3, He obnapatoLwme
NnaTeHTOCNOCOOHbIM
n3o06peTaTenbCKMM YPOBHEM;
- ny6nuyHo packpbitble T3
unu T3, He nognagatoLwmne
noa AencTBne HOpPM O
KomMMep4eckon TanHe/
KOHbMaeHUManbHOCTM No
WHBIM NPpUYnHaM.

Cpok genctaus
npenocTaBnsieMon OXpaHbl
NSI0XO COOTBETCTBYET
acnekTam pasBuUTUS U
coxpaHeHust cuctem T3,
CBA3aHHbIM C UX Nepenayen
N3 NOKONEHUS B MOKOSIEHME.

MpusHaHue npamMoro unm
Oonee KOCBEHHOro Bknaga
T3 B co3gaHue
NaTeHTOCNOCOOHbIX
n306peTeHunn.

CneuuanbHas oxpaHa 06bHEKTOB, eLLe HE MMEIOLLMNX
OXpaHbl:

- Ha MeXAyHapOAHOM YpOBHE — ANs BbipaboTku
cornacoBaHHOro noaxoaa;

- Ha HauuWoHanbHOM/pernoHanbHOM ypPoBHE — OIS
obecneyeHnsa MmakcumMmarnbHOM rmOKocTu.

ApanTauus cyulecTByroLwmnx mep B obnactu UC,
Hanpumep:

- TONKOBaHME UNn aganTtaums CyLecTBYOLLNX
MEXOYHapOAHbIX CTaHOAPTOB AS1s1 HaA exallero
y4yeTa obbekToB T3;

- HauMoOHarnbHble 3akoHoAaTenbHbIE U
aAMWHUCTPaTUBHbIE NHMLUMATUBBI (M 3BOMNOLNS
npeLeaeHTHOro npaea), HanpasneHHbIe Ha
obecneyveHne Npu3HaHus oTaenbHbIX cnuctem T3 B
paMKax 3akoHodaTenbcTBa no sonpocam C.

Bo3aMOXHbIe CyLLeCTBEHHbIE COODPaXXeHWUS:
KOMMMeKCHbI xapaktep T3 1 KONNeKTUBHbLIX NpaB
Ha T3; npaBo HocuTenen T3 KOHTpPONMpOBaTb CBOU
NPUpPogHbIE PECYPCHI U pacnopsiKkaTbCs CBOMMU
3HaHWAMU; NpaBo YenoBeka Hocutenen T3 Ha
camoonpegeneHune; npaso Hocutenen T3 Ha
npegsaputenbHoe NHOPMUPOBAHHOE cormnacue.
Mpu3HaHne ponun HOpM TPaALMLIMOHHOrO nNpaea u
CUCTEM 3HaHWUW, OCHOBaHHbIX Ha 0OblYasax, Ans
OXpaHbl 1 coxpaHeHusa T3.

WHTepecsl n npaea
OOLWMH Ha nx

OrpaHuyeHHast oxpaHa,
NPEVMYLLECTBEHHO B

Mpsimoe npusHaHwne
KOMMEKTUBHbIX MHTEPECOB U

CneunanbHas OoXpaHa KONnNeKTUBHbIX UHTEePECOB U
npasB Ha TpagMUMNOHHbIE 3HAHUA KaK TaKOBbIle (a He
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

Mepbl
HakannuBaemble 1 ka4yecTBe npae Ha Hakannueaemble n Kak oTOoenbHble 3f1IeEMEHTbI, OXpaHSiEMbIE KakK
KonnekTusHble T3, KOHMAEeHLManbHON KonnekTusHble T3, WHTENNeKTyanbHble Npaea):
nepegaBaemMbie 13 MHdopMaunn nepegaBaemMblie 13 - Ha MeXayHapo4HOM ypOBHe — 41151 BbipaboTKn

NOKOJ1eHNA B NMOKoneHmne
N NX KOMMJ1eKCHbIEe
CUCTEMDbI TPaOULMOHHbIX
3HaHUIN KaK TakoBble

NOKOJ1eHNA B NMOKoneHne

OxpaHa LenoCTHOCTU CUCTEM
TPAOULMOHHBIX 3HAHWUI Kak
TaKoBbIX

[NoTeHUuanbHas
BO3MOXHOCTb Hanun4usi npas
Ha T3 y HECKONbKMX OBLLMH

corfnacoBaHHOro noaxoaa;
- Ha HauuWoHanbHOM/pernoHanbHOM ypoBHE — OIS
obecnevyeHnss MakcuManbHOW rMOKOCTH.

CneunanbHas oxpaHa UHTepecoB 1 npae ObLLMH Ha
CUCTEMbI TPAAULMOHHBIX 3HAHWI KaK TaKoBbIE:

- Ha MeXAyHapOAHOM YpOBHE — ANs BbipaboTku
cornacoBaHHOro noaxoaa;

- Ha HauuWoHanbHOM/pernoHanbHOM ypPoBHE — OIS
obecneyeHnss makcumMmarbHOWM rMOKoCTH.

CneuuanbHble
MeXaHn3Mbl oxpaHbl T3
OT HEKOTOPbIX
JEeNCTBUN, HAHOCALLMX
num ywep6b, n nx
HEe3aKOHHOro
NPUCBOEHUS

B 06biyHOM npaee VC
Takne MexaHu3Mbl
OTCYTCTBYHOT.

T3 MoryT oxpaHATbCs
4YaCTUYHO C NOMOLLIbIO
O0roBopoB 1 6onee
00LWMX NPUHLMMNOB
©60opbOLI NpoTUB
HenobpocoBeCTHON
KOHKYPEHLN 1
HeOoCHOBAaTENbHOro
oboralleHus.

CM. oTAenbHbIE 3NTEMEHTDI
HWXe

Hopma, HanpaBneHHas
NMPOTUB HEOCHOBATENLHOIO
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

oboraleHuns, He3aKOHHOro
NPUCBOEHUS UNN OENCTBUN,
NpoTMBOpPEYaLLNX YECTHON
KOMMepYEeCKOMn npakTuke
NPUMEHNTENBHO K T3

CneunanbHas HopMa, 3akpenneHHas Ha
MeXOyHapoa4HOM YPOBHE Ansi COOenCcTBUs
NMPUMEHEHMIO COrfacoBaHHOro noaxoaa:

- NPaBOBOW AOKYMEHT, UMEeLLNiA 0653aTenbHY0
CUIy, €CI1 CYUTAETCS, YTO YCIOBUS AN NPUHATUS
MeXOyHapoaHOW HOPMbI YXKe CITOXWUINCH;

- nonutuyeckas Aeknapauus, ecrnv npaBoBoe
coaepkaHue HoOpMbI Bee elle pa3pabaTbiBaeTcs.

CneuuanbHast Hopma, 3aKpenneHHas Ha
HauMoHanbHOM/pernoHanbHOM ypoBHe, A1
obecneyveHns MakCcuManbHOW rMOKOCTU, pasBuUTUS
npaBoBou 6a3bl 1 obecneyeHns pasHoobpasus.

OnpeneneHHoe 3asaBrneHne
O NPUMEHEHNN NpUHUMNa
npeaBapuTenbLHOro
MHAOPMMPOBAHHOTO
cornacua Kk T3, HocuTenamu
KOTOpPbIX ABMNATCS OOLLNHbI

OKcTeppuTopuanbHoe
npu3HaHWe npuHuuna
npeaBapuUTENbHOro
NHPOPMMPOBAHHOIO
cornacus 1 cornatleHum o
[0CTyne N COBMECTHOM
nonb30BaHMM BbIro4aMum B
cyaax TpeTbUx CTpaH.

CneumnanbHas Hopma, 3aKpenseHHas Ha
MeXa4yHapo4HOM YPOBHE AN COAENCTBUSA
NPUMEHEHMIO COrNacoBaHHOro Noaxoaa:

- NpPaBOBOMN SOKYMEHT, UMEIOLLMIA 06s13aTenbHYI0
CUny — eCnu ycrioBus Ans NpUHATUSA
MeXAyHapOL4HON HOPMbI YXXe CIOXWUIUCD;

- nonuTU4ecKkas oeknapaums — ecnu npaBoBOe
coepxaHne HopMbl eLle BbipabaTbiBaeTCs.

CneuuanbHas Hopma, 3akpenneHHas Ha
HauMoHanbHOM/pernoHanbHOM ypoBHe, AN
obecneyveHns MakCMMarnbHON rMOKOCTU, pa3BUTUA
npasoBou 6a3bl n obecrneyeHns pasHoobpasus.
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

Hopwma,
npegycmartpueatoLas
onpepgeneHHoe ykasaHue
OOLLMHBI, ABNSAOLLENCS
NCTOYHUKOM T3, npwm
ucnonb3oBaHum T3,
O[HO3HaYHO CBSA3aHHbIX C
Takow 0B MHON.

CneunanbHas HopMa, 3akpenneHHas Ha
MeXOyHapoaHOM YPOBHE ANt COAENCTBUS
NMPUMEHEHMIO COrMacoBaHHOro Noaxoaa:

- NPaBOBOW AOKYMEHT, MMetoLuii 06513aTenbHYH0
CUITY — €CINK YCNOBMSA ANsi NPUHATUSA
MeXayHapoaHOW HOPMbI YKe CIOXWUIUCH;

- nonuTuyeckas geknapauus — ecnu npaBoBoe
coaepkaHue HOpMbI ellle BbipabaTbiBaeTcs.

CneunanbHasi HopMa, 3akpenneHHas Ha
HaLMOHanbHOM/pernoHanbHOM YpOBHE, A11s
obecneyveHns MakCcuMarnbHON rMGKOCTU, pa3BUTUA
npaBoBou 6a3bl n obecnevyeHns pasHoobpasus.

Hopma, HanpaBneHHas
npoTns bopm
ncnonb3oBaHua T3,
ABNAOLLMXCA
ocKopOUTENbHLIMK MO
KyNbTYPHbIM UM YXOBHbIM
NPYYUHAM WU HapYLLALLNX
NX LEeNoCTHOCTb

CneumanbHasi Hopma, 3aKkpensieHHas Ha
MeXOyHapo4AHOM YPOBHE Afsl COOEeNCTBUSA
NPUMEHEHMIO COrNacoBaHHOIo noaxoaa:

- MPaBOBOWN JOKYMEHT, NMEIOLLMI 06A3aTenbHYI0
CUny — eCnu ycrioBus Ans NpUHATUA
MEXOYHapOAHOM HOPMbI Y>Ke CROXUIUCH;

- nonuTuU4eckas aeknapaums — ecnuv npaBoBoe
coAepxaHue HopMbl elle BbipabaTtbiBaeTcs.

CneunanbHasi HOpMa, 3akpenneHHas Ha
HaLMOHanbHOM/pernoHanbHOM ypOBHe, A1s
obecneyeHns MakcumarbHOW rMBKOCTH, pasBUTUS
npaBoBou 6a3bl n obecneyeHns pasHoobpasus.
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

[MaTeHTOBaHMEe T3,
HapyLuatoLlee
NPUHUMMNbI NaTEHTHOro
npaea

CywecTtaytollee
naTeHTHoe NpaBo
npeaycMmatpueaet
nogavy 3asBku,
OCHOBaHHOM Ha
NoaMMHHON
MHdopmaumm 0b
nlobpeTaTene
(n3obpeTtarensx),
a Takke Hanuyve
pearnbHOro
n3obpeTteHus.

napM)KCKaFI KOHBEHLUUA

BoamoxkHas
HeonpeaeneHHOCTb HOPM
naTeHTHOW cUcTeMbI Ons
onpeaeneHns
n3obpeTaTenbCcKoro Bknaaa
HocuTtensa T3.

OnpeneneHHas Hopma,
HanpaBneHHasi NPOTMB:

- NaTEeHTOBaHMUS
TPaAOULMOHHBIX 3HAHWUI Kak
TakoBbIX 6e3 cornacus un
yvactna Hocutensa T3;

Ha mexayHapoaHOM ypoBHe:

- MeXgyHapoaHas Hopma, UMetoLLas
obs13aTenbHyo cuny;

- aBTOPUTETHOE TONKOBAHME CYLLECTBYHOLLNX HOPM;

- monuTU4eckasn geknapaums.

Ha HaumoHaneHOM ypoBHE:
— KOHKPETHbIe NoMpaBku K HaLWoHanNbLHOMY
naTeHTHOMY 3aKOHOAaTEeNbCTBY.

npegycmatpusaeT - NaTeHTOBaHune
onpeaerneHHoe n306peTeHns, co3qaHHoro

yrnoMuHaHue 6narogaps He3akOHHOMY

NOAMWUHHOrO NPUCBOEHUIO TPAOULIMOHHBIX

n3obpeTaTens. 3HaHUN

CneuuanbHble MpenBaputensHoe Ha mexxgyHapogHOM ypOBHE:

TpeboBaHusa 0 MHOPMNPOBAHHOE cornacue | - MexayHapoaHasa Hopma, MMeroLLas

packpbITUn Ha ucnonb3oBaHne T3 obsAsaTenbHyto cuny;

nHdopmaumm - aBTOPUTETHOE TONKOBAHUE CYLLECTBYOLLMX HOPM;
NPUMEHUTESNBHO K T3: - nonuTU4eckas geknapauus.

- HaumoHarnbHble/

pervoHarnbHble Ha HaumMoHanbHOM ypOBHe:

HOPMaTUBHbIE aKTbl;

- KOHKpPETHbIE nonpaBky K HaUMOHallbHOMY
NaTeHTHOMY 3aKoHOoOaTenbCTBY
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AcnekTbl oxpaHbl T3

(a) Oencrayrowme
Mepbl

(b) BbisiBneHHble npobenbl

(c) n (d) CoobpaxeHus n BapuaHTbl 4eNCTBUN

— NPeanoXeHns B
pamkax KBP, BTO,
BOWC.

A. DENCTBYIOLWWE MEPbI

Obsi3amernibcmea, HopMamugHbIe MOSI0KEHUST U 803MOXHOCMU 8 obriacmu obecriedyeHusi oxpaHb! T3, yXKe cywecmsyruwue Ha Me)KayHapOOHOM ypoeHe

Popma oxpaHbl

O61BbeM oxpaHbl

YyutbiBaemble hakTophbl

Mo3nTMBHasA naTeHTHas
oxpaHa T3

B cooTBeTCcTBUM C NpMHLUMNaAMN OENCTBYIOLLEN
NaTEHTHOW CUCTEMbI MOTYT OXPaHATbLCA HEKOTOPbIE
anemMeHTbl T3, HO He cuctembl T3 KaK TakoBble.

MpaBo AOMKHO ObITb NOMYYEHO OT (haKTMYECKOro
n3obpetatens (M3obpetartenen), BKNOYas
HocuTens (Hocutenen) T3.

Ons Toro, 4To6bl OXpaHa nmena cuny, obnagaTtenu
naTeHToCnocoOHbIX T3 AOMKHbLI NpeanpUHMMAaTh
aKTUBHbIE AEUCTBUS.

MexayHapoaHble cTaHgapThl
oGecneynBatoT 3HAUYNTENBHYI MOKOCTb
B peLleHnn BONpoCoB
nateHtocrnocobHocTtn T3, BKoYas:

- onpegerneHue noHATUN
«n3obpeTeHns»;

- TOMKOBaHWE KPUTEPUEB OXPaHbl
(HoBU3Ha, n30bpeTaTenbLCKNA YPOBEHD,
NoNe3HOCTb) MPUMEHUTESNBHO K T3;

- WCKNIoYeHne n3 cgepbl OXpaHbl
naTeHTOCNOCOOHbIX O6BbEKTOB B
COOTBETCTBMM C LensaMn obLLLeCTBEHHON
NONNTUKMN.

3awmTHas oxpaHa T3 B
paMKax NaTEHTHOW CUCTEMBbI

3HaunTenbHasa YyacTb T3 B NpyHLUMNE OXpaHseTcs
OT HE3aKOHHOr0 UCNoNb30BaHNs B hopme
naTeHToB — Hanpumep, Korga 3asBuTenb NbiTaeTcs
nony4uTb Npasa Ha T3, co3gaHHble ApyruMu
niuamu.

OnaceHnsa OTHOCUTENBHO TOTO, YTO
OTKpbITUE AgocTyna K T3 B pamkax
NnaTeHTHbIX Npoueayp MOXeT
NpUBOAMUTL K HEXEenaTernbHOMY
He3aKoOHHOMY npucBoeHuo T3
TPETbMMU NNLIAMWN.
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KoHKpeTHble Mepbl BKIHOYaIoT:

- ynydwieHue goctyna K nidopmauum o T3 kak
N3BECTHOM YPOBHE TEXHUKU MNPU OCYLLLECTBIIEHUN
naTeHTHbIX Npoueayp 6e3 co3gaHnsa BO3MOXHOCTEN
He3aKoHHOoro npuceoeHus T3 (Hanpumep,
BKMtoyeHe T3 B MuHUMYM fokymeHTauun PCT,
npyMeHeHne onpeaeneHHbIX CTaH4apToB
nokymeHTupoBaHusa T3, oTpaxeHue T3 B MIK);

- pekomMeHZauun no aKcrnepTu3e NaTeHTos,
cBsI3aHHbIX ¢ T3;

- nopTansbl, CETEBbIE NHTEPMENCHI U HaANexXalumne
6a3bl 4aHHbIX N0 T3 1 CBA3aHHBIM C HUMU
reHeTUYeCcKnM pecypcam Ans UCMoSb30BaHUA B
naTeHTHbIX Npoueaypax.

CneumnanbHble MexaHU3Mbl PacKpbITUSA
nHdopmaumm o T3 n ceA3aHHbIX ¢ HUMK P B
naTeHTax, npegycMaTpmMBaemMble HaLMOHanbHbIM
3aKOHOOATENbCTBOM, BKIHOYas:

- packpbITe UCTOYHUKA UK NpoucxoxaeHus T3;
- packpbiTie MHOPMALIMN O HaNM4MK
npeaBapuTENbHOrO MHPOPMUPOBAHHOIO cornacus;
-packpbITe MHOPMaLMM O paBHONPABHOM
COBMECTHOM MONb30BaHUN BbIrogamMu.

HaunoHanbHble cucteMbl 0becneveHmns Aoctyna un
COBMECTHOIO Nofib3oBaHMA BbiIrogamMm

AKTMBHOE MexayHapogHoe
obcyXaeHne 1 aHanu3 KOHKPETHbIX
TpeboBaHM packpbiTUs MHpopmMaLum o
T3, B TOM yncne nx ahekTMBHOCTA B
npeaoTBpaLLEeHNN HE3AaKOHHOIO
npuceoeHus T3.

- BOHHCKME pyKOBOASALLME NPUHLMMbI
(KBP)

- NpeasioXXeHnsl 0 HOBbIX TPEOOBaHUSX,
BHocumble B BTO 1 BOUC.
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HepackpbiTbie T3

MpenycmaTpuBaeTcsa oxpaHa T3, koTopble
COXpaHAaTCA B TanHe, 06nagaT KOMMEpPYECKOM
LeHHOCTbIO Grnarogaps Ux COXpaHeHWIo B TaHe U
ABNATCA OO BEKTOM pasyMHbIX Mep No nx
COXpPaHEHUIO B TalHe.

CraBdATca cnegyroLmne KOHKpeTHbIe
BOMpPOCHI:

- B Kakux criyyasax packpbitve T3 B
pamkax ObLLMHbI cHUTaeTCs nx
«COXpPaHEeHWEM B TarHey;

- posib TPagULMOHHOIO nNpasa u
NPaKTUKK;

- OXpaHa 3HaHWi, KOTopble MMEKT
OYXOBHYIO U KYIbTYPHYIO LLEHHOCTb A5
OOLWHBI, HO He NpeaCTaBNAT Angd Hee
KOMMEpPYECKOWN LEHHOCTH.

OxpaHa oT HegobpocoBecTHOM
KOHKYpeHUun

OxpaHa oT:

- OEWNCTBUI, NOPOXAAIOLMNX CMELLEHNE;

- NOXHbIX YTBEPXOEHUN B XOA4€e TOProBnu;

- yKasaHWin unum 3asiBneHnn, cnocobHbIX BBOAUTL
ny6nuky B 3abnyxaeHue.

'Mbkas nHtepnpetaums mep no 6opbbe
C He[oBpOCOBECTHOM KOHKYpPEHLMEN,
No3BOSIAIOLLIAS BKMOYMTL B HUX Bonee
o6Liee npaBuno, HanpasneHHoe
NpPOTMB HEOCHOBATENBHOIO
oboralleHnsa N He3akoHHOro
NPUCBOEHUS.

OxpaHa oTnMYNTENbHbIX
0603HavYeHun

MpumeHsieTcsa He K T3 Kak TakoBbIM, a K
OTNUYUTENBbHLIM 0003HAYEHNAM U CUMBOIaM,
CBSI3@aHHbIM C MPOAYKTaMKn, OCHOBaHHbIMK Ha T3, B
YaCTHOCTMU:

- TOBapHbIM 3HaKaMm Ha ToBapbl 1 ycnyrn ¢ T3 B
KayecTBe KOMIMOHEHTA;

- KONMEKTUBHBIM N CePTUIUKALIMOHHBIM 3HaKaM;

- reorpamyecknm ykasaHusim.
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3akoHogaTenbCTBO
O NPOMbILLIIEHHbIX 00pasLax

MpoMblILWneHHble 06pasLbl, SBNSHOWMECS HOBbIMU
UM OpUrnHanbHbIMM.

B03MOXXHOCTb UCKHOYEHUS
onpeaeneHHbIx 06pasLoB U3 OXpaHhl,
NPOAMKTOBAHHOIO rnaBHbIM 06pa3om
TEXHNYECKMMU N PYHKLMOHANBHBIMM
CcoobpakeHUsAMMU.

ABTOpPCKOE NpaBo MU CMEXHblE
npaea (Bknto4as oxpaHy 6a3
AaHHBIX U UCNOSNTHEHWIA
BblpaXkeHWU porbKropa).

OxpaHa He 3HaHWI Kak TakoBbIX, @ CPEACTB 3anuncu
1 nepenayn T3, ocobeHHO oxpaHocnocobHbix TBK.

CM. yTOYHEHHbIN BapuaHT aHanuaa
npo6enos B oxpaHe TBK (gokymeHT
WIPO/GRTKF/IC/37/7)

MexayHapogHoe nybnunyHoe
npaBso

KBP: T3, cBsA3aHHble ¢ Bnopa3Hoobpasnem u
NUMEIOLLNE 3HAYEHME A1 COXPaHEHMSA U
YCTOM4YMBOrO MCMOSb30BaHNA 61Onormyeckoro
pa3Hoobpasus

MOMPPIC ®AO: T3, cBA3aHHbIE C reHeTU4ECKUMMU
pecypcamu pacTeHUn gnsi NpoM3BoaCTBa
NPOAOBONLCTBUS N BEOEHUS CESTbCKOro Xo3sncTea

Opyrne mexagyHapoaHble
OOKYMEHTbI

OMKPOOH: peknapauus, He umetowlas
o6a3aTenbHON CUnbl, B KOTOPON Pas3bsACHATCA
npaBa KOpeHHbIX HAPOAOoB, Kacatowmecsa T3.
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BoHHCKMe pykoBoasiLME NPUHLMMbI:

T3, cBa3aHHbIe ¢ 6uopasHoobpasnem 1 nveromne
3HaYeHne AN COXpaHEeHUst U YCTOMYNBOIo
ncnonb30BaHnsA GUoorM4eckoro pasHoobpasus.




B. MPOBEIJbI, CYWECTBYIOWWNE HA MEXKAYHAPOOHOM YPOBHE
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AcneKT oxpaHbl

BbisiBneHne npobena B oxpaHe

KoHKpeTHble coobpaxeHus

BbisiBreHne oxpaHocnocobHbIX
T3 nnu BbipaboTka mx
onpeaeneHus

OrtcytcrBre dbopmanbHoro onpegenenuns T3,
noanexatiero oxpaHe, HECMOTPS Ha yNOMUHaHWEe
T3 B HECKOMbKMX MEXOYHAPOAHbIX AOKYMEHTaXx
(kacatoLmxcst KOHKpeTHbIX obriacten T3).

OnemeHTbl onpeaenexHnsi, BblpaboTaHHOro B
pamkax geatenbHocTn MKIP

Mpobenbl B hopmynmpoBke
onpeneneHHbIX Lenemn oxpaHbl

BHyTpeHHsAs ueHHocTb cuctem T3

Cuctembl T3 kak BaxkHas popmMa MHHOBaLUN
YBaxeHue cnctem T3 1 KynbTypHbIX U YXOBHbIX
LIEHHOCTEN UX HOCUTENEN

YBaxeHue npae HocuTenemn n xpaHntenen T3
CoxpaHeHune T3 n ykpenneHune cuctem T3
CoxpaHeHue n nogaepxaHme TpaguumoHHbIX hopm
XKN3HU

Mopnepxka MHHOBaAUUM B pamkax cuctem T3
Mopoepka ycunuim no 3awmte n coxpaHerHmo T3
lMpeceyeHre He3aKOHHOrO MPUCBOEHMUS U
HeJo6pOCOBECTHOrO N HECNpaBeaIMBOro
ncnonb3oBaHnsa T3 1 NOOLLpPEHNE paBHOMPABHOMO
Nonb30BaHNSA BbIrogamu, cBsi3aHHbIMKU ¢ T3
O6ecneyeHne goctyna k T3 1 X NCNonb3oBaHusA
Ha YCNoBMUAX NosyvyeHus npegsapuTenbHOro
MHAOPMMPOBAHHOIO cornacus

Copencrere yCTON4MBOMY Pa3BUTUIO OBLLMH U
NpaBoOMEPHOI TOProBOWN NPakTUKN, OCHOBAHHOM Ha
ncnonb3oBaHun cuctem T3
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OrpaHnyeHmne npegocTaBneHns Unm
OCYLLIeCTBIIEHMS HEHaAeXallnx
WHTEeNNeKTyanbHblX Npas Ha T3

lpobernki 8 cyuwecmsyrowux
rpasosbix MexaHusmax

OObekTbl, He OXBavyeHHble
OXpaHoun

T3, He oxBa4yeHHbIe CyLLEeCTBYOLWNMM dopMamm
oxpaHbl npas UC:

- T3, He obnapatoLLme HOBU3HOW;

- T3, He obnapatoLme n3obpetTaTenbCKUM
YPOBHEM,;

- T3, koTopble Obinn NYGIIMYHO PaCKPLIThI UMK He
noanexart OXxpaHe B Ka4eCTBe HepacKpbITOW
NMHGOPMALIMK MO UHBIM NPUYMHAM.

CM. nyHKT A, Bbllwe

HakannuBaemble T3 B KONNEKTUBHOM BRaaeHUH,
nepegasaeMble 13 NOKONIEHNS B MOKONEHME, He
OTBeYaroLLMe ONpeaeneHno HePaCKPbITON UMK
KOHMAEHUMaNbHON MHGOpMaLmi.

KomnnekcHasa cnctema TpaauuMOHHbIX 3HaHUN Kak
TakoBas

He npusHaBaemblie
6eHedmumapbl nnm
npasoobnagartenu

KonnekTneHble npaBa, MHTEPECHI U NPABOMOYUSA B
pamkax cuctembl T3
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®opMbl MCNONb30BaHNSA U
Apyrue OencTeus, KoTopble
Henb3s NPefoTBPaTUTL B
pamKax CyLLEeCTBYHOLLENO
npaBsa

OnpepeneHHas HopMa, 3anpellarllas He3akoHHoe
naTteHToBaHune T3

CneuuanbHoe TpeboBaHMe O packpbITUn
naTeHTHOW MHdopMmaLmun, kacatoulencs T3

OxpaHa oT HeocHOBaTeNbHOro oboralleHnst unm
He3aKOHHOro npuceoeHnst T3

I'IpaBo Ha yKa3aHne NCTOYHUKa
N coxpaHeHne LuesloCTHOCTHU

MpenoTBpalleHne ncrnonb3osaHus T3 6e3
onpeaeneHHoro ykasaHus obLLMHbI, SBRSIOLLIEACS
MX UCTOYHUKOM.

MpegoTBpalleHne gopm UCNofb3oBaHKUS,
ockopOUTENbHbIX AN OBLWKWH NO KyNbTYPHbLIM Un
OYXOBHbLIM MPUYMHAM NN HapyLUIAoLLNX
LenoctHocTb T3

MpenBaputenbHoe
MHGOPMUMPOBAHHOE cornacue
Ha ucnonb3osBaHune T3

OTcyTCcTBME OMpeaeneHHoro Npu3HaHms
HeobXoAMMOCTM ucnpallnBaHUs
npeaBapuTenbHOro MHPOPMUPOBAHHOIO Cornacus
HocuTenen T3 Ans nonyyeHus goctyna K
onpeaeneHHbiM oopmam T3.

YTOYHEHNe yCrioBun 0XpaHbl HEPACKPbITOM
MHOpMaLmMM Kak CpeaicTBa OCYLLEeCTBNEHNS npasa
Ha npeaBapuTenbHoe MHPOPMUPOBAHHOE
cornacue

HeobxoanmMocTb yTOMHEHUS NpUHLMNA
npeaBapuTENbHOro
MHPOPMMPOBAHHOIO Cornacus Ha
ucnonb3oBaHue T3, obnagatenamu
KOTOPbIX ABMASKOTCA HECKOMBbKO OOLLMH 1
KOTOpble yXXe pacKpbITbl 3a Npeaenamm
00w mHbI ¢ ee cornacust (Mon4yanmBoro
UNn SiBHOro) unu 6e3 TakoBoro.
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MprHUMN NpeaBapuUTENbHOIO
MHGOPMMPOBAHHOIO cornacus
Ha ucrnonb3oBaHne T3 n
naTteHTHas cuctema

OTcyTcTBME ONpeaeneHHom NpaBoOBOW CBA3N
Mexay npuMHLMNOM npeaBapuUTensHOro
MHOPMUPOBAHHOIO COrfacus Ha Ucnosib3oBaHne
T3 1 nateHTOBaHMEM:

- T3 Kak TakoBbIX; U

- n306peTeHnin, OCHOBaHHbIX Ha T3

MpenycmoTpeHHOEe OENCTBYHOLLNM
3aKkoHo4aTenbLCTBOM 0053aTENbCTBO
yKasblBaTb NOAMMHHOIO n3obpetarens
N OCHOBbIBATb NATEHT Ha npase
COBCTBEHHOCTN, NPefoCTaBNEHHOM
n3obpetatenem.

lMpaBo Ha cnpaBeanmneoe
COBMECTHOE NosSib3oBaHue
BbIrogamm

OTcyTcTBME NpaB Ha Nofy4yeHne cnpaBennBoro
BO3HarpaxaeHust unu gpyrux soirog (Bkrovas
BbIrodpbl, AOMYCTUMbIE C TOYKM 3pEHUsI
TPagMLMOHHOW KyNbTypbl U ApYyr1e Bbiroabl
HeQEeHEXHOro xapakrepa).

MoTeHumanbHas ponb TpagnLunNOHHOro
npaea u oOblyaeB B onpepgeneHnn Toro,
KaKkne BbIrogbl ABNAKTCA
cnpaBeannBbiMn N Haanexawnmmn.




C. COOBPAXEHWA KACAIOWWMECA ONPEAOENEHUA LENECOOBPA3HOCTU YCTPAHEHWA MNMPOBENOB

Xapaktep cooGpaxeHus

Bonee nogpo6Has xapakTepucTuka

lNpuHyunuarnsHbie
coobpaxeHusi

MexgyHapogHoe npaso u
nonmTurKa

Bkntoyas npaBoBble 06513aTeNbLCTBA U YCNOBUS
perynnupoBaHusl, KacaroLmecs:

- coxpaHeHusi buopasHoobpasns n 6opbObI C
ONyCTbIHUBaAHUEM;

- MpaB KOPEHHbIX HAPOAOB;

- YCTOWYMBOWM MONMTUKM B 0B6nactn 3gpaBoOOXpaHEHUS 1
obecneyeHns OOCTyna K nekapcTeam

CoumanbHble, KynbTypHbIE,
nonuTu4eckne un
3KOHOMMYECKNE COOBpaKeHNs

- yCUneHne BHUMaHUSA K 3asiBNIEHUAM O HapyLLEeHUM
CnpaBeanMBOCTU B CBSA3U C HE3AKOHHLIM NPUCBOEHMEM U
NPOTMBOMpPaBHbIM UCMOrb3oBaHuem T3

- ponb T3 B obecnevyeHmmn ycTonynBoro passmuTns Ha
HW30BOM M MECTHOM YpOBHE

- CBSA3b Mexay oxpaHon T3 1 KynbTypHOW 1 coLmarnbHOM
NOEHTUYHOCTBIO OBLUH

- NPOMBILLUIEHHOE N KOMMepYeckoe ocBoeHue T3

- ponb T3 B peleHnm SKONOrm4ecknx npobnem n
npobnem, cBsA3aHHbIX C U3MEHEHMEM KnumaTa

- ynomuHaHue T3 B Leriom psiie KOHTEKCTOB
perynvpoBaHus.

Ponb oxpaHbl T3 B Gonee
LLUIMPOKOM KOHTEKCTEe
pa3paboTkn NONUTUKN

- OxpaHa 6uopasHoobpasns 1 paBHONpaBHOE
COBMECTHOE MOS1b30BaHMe NpenmMyLLeCcTBaMu,
co3gaBaembiMu BropasHoobpasmew;

- MpU3HaHWE NpaB KOPEHHbIX HAPOOOB;

- copeuncTBme YKpenneHno npogoBonbCTBEHHOM
©es3onacHocTu n obecneyeHnto pasHoobpasus
NPOAOBOSIbCTBEHHbIX CEINTbCKOXO3ANCTBEHHbIX KYIbTYp;
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- obecneyeHne gocTyna K 3qpaBOOXPaHEHNIO,
COOTBETCTBYIOLEro TpeboBaHMAM KynbTypbl ;

- YCTOW4YMBOE pa3BUTME HA HN30BOM U MECTHOM YPOBHE;
- CMsirYeHue NocrneacTBUN N3MEHEHUS KNMaTa;

- paclmpeHne 4YacTUYHOro CoBMnaaeHnst TPaaNLMOHHbBIX
3HaHMWI Kak TaKoBbIX U oduUManbHbIX AUCLUMNIVH B
obnacTtu buotexHonormm

- BKNaj CMCTEM TPagULMOHHLIX 3HAHWI B
WHHOBALMOHHYIO AesATeNbHOCTb U obecneveHune
KyINbTYpPHOro pasHoobpasus.

KoHKkpeTHble coobpaxeHust
npasa v perynmpoBaHusi

— MOCKOJIbKY B pamKax MHOMMX HauMOHanbHbIX 1
pervoHarnbHbIX NPOLECCOB Yxe HabngaeTca TeHaeHUms
K yCuneHuno oxpaHbl T3, 6e3 pa3sutna ee
MEeXAyHapOL4HOro N3MepeHus, NO3BOMSALWEro co3aaBaTb
obwyto nnaTopmMy Ans HauMOHarbHbIX U PermoHanbHbIX
cucTeMbl oxpaHbl T3, 3T cuctembl ByayT umeTb
Pa3HOMNIIaHOBLIN XapaKTep, YTO MOXET Bbi3blBaTb
TPYAHOCTM 1 Apyrve npenaTcTBus;

- HESACHOCTb HOpPM MexayHapoaHoro npasa VIC B
obnacTtsax, MMeLWwmnx OTHOLWEHNe K T3 1 TpaanUMOHHbIM
cMcTeEMaMm 3HaHUN U MHHOBALMA, MOXET UMETb
onpegeneHHble CUCTEMHbIE NOCNEACTBUS;

- MOTeHumanbHble NONOXUTENbHbIE CIEACTBUSA
YMEHbLLEHMS NPaBOBOW HEONPEAENEHHOCTU NO
BO3MOXXHbLIM BONpocam npaB cobCTBEHHOCTM Ha T3 n
OTBETCTBEHHOCTU 3@ MX COXPaHHOCTb;

- MAKCbI U MUHYCbI HANU4Msa eguHOro MeXayHapoaHoro
noaxo4a K peLLeHunto BonpocoB oxpaHbl T3.

KoHkpeTHble coobparkeHust,
HanpaeBneHHbIe NPOTUB
yCcTpaHeHus npobenos

- BEPOSATHOCTb TOrO, YTO YCTPaHEHWe onpeaeneHHbIX
npo6enoB Ha MexayHapO4HOM YPOBHE, faXe eCnn 3TK
npo6ernbl YEeTKO onpefeneHbl, B HACTosILLee Bpemst
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npexaeBpeMeHHO, MOCKOSbKY HE0OOX0AMMO HaKoMUTb
GornbLue onbiTa Ha HaLMOHANbHOM YPOBHE U
opraHn3oBaTb OOMEH 3TUM OMNbITOM B Ka4yecTse
npeABapuUTENbHOro yCrnoBusa nonyyvyeHnsa 6onee
onpegeneHHbIX pe3ynbTaTtoB Ha MeXayHapoaHOM
YpPOBHE;

- pasHoobpasune T3 u Bnagetowmx nmm odLmH, kKoTopoe
MOXET OCITOXHATb HOPMOTBOPYECKMI NPOLIECC B €r0
MeX4yHapo4HOM U3MEPEHUN;

- HESICHOCTb BOMPOCOB, KacatoLLMXCHa npas n
BO3MOXHOCTEN MHOCTPaHHbIX NpaBoobnagartenen,
TakuXx, Kak obLLMHbI, aBrnsowmecs Hocutenamm T3,
CYLLLECTBYHOLLUNX B COBEPLUEHHO UHbIX KYNbTYPHbIX U
coumarnbHbIX YCIOBUSIX;

- BO3MOXHas HEOOXOAMMOCTb akTUBU3aLUN K
anBepcmduKaLmm KOHCYNbTauMOHHbIX Npoueayp,
KOTOpble HE0OX0AMMbI A0 NPUHATUSA NIOObIX CepPbe3HbIX
NONNTUYECKNX N NPaBOBbIX OKYMEHTOB, MOCKOSbKY MX
NnepecmoTp Nocrne UX NPUHATUA MOXET ObITb CITOXHbIM
1 JOPOrOCTOSALLNM.
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D. BAPUAHTbI AENCTBU MO YCTPAHEHMUIO NMOBbLIX BbIABMEHHbLIX MPOBENOB, KOTOPLIE Y>KE CYLECTBYIKOT WU MOIYT BbITb
PASPABOTAHDI

Bo3MoXHble BapuaHTbl AencTBui Ha | KOHKpeTHble coobpaXKeHUs, KacaloLmuecsl TaKux BapuaHToB
PasnnN4YHbIX YPOBHSAX

MexayHapoAHbIN YypOBEHb

(i) mMexayHapOAHbIN OOKYMEHT Unu Kakve KOHKpeTHble HOPMBbI yXXe B I0OCTaTOYHOM CTeneHn 0popMUIIUCL B CBOEN
AOKYMEHTbI, UMetoLLni (MmetoLume) cofepXxaTerbHON YacTu, Tak YTO UX 3aKpernreHne B Buae MexayHapoaHbIX HOpM,
obsasaTenbHyto cuny; nMerLnx oba3aTernbHY CUMy, MOXEeT CYUTaTbCH CBOEBPEMEHHBIM?

- HOpMBbI, KacatoLmecs oxpaHbl cammx T3;
- HOpMBbI, kKacatolmecs NnpusHaHusa T3 B naTeHTHOW cUCTEME U ApyrMx obnacTtsax
3akoHogaTenbcTBa no Bonpocam NC

(i) ybegutenbHble nnm Kakuve cyuiecTByowme HoOpMaTUBHbBIE NOSNTOXEHNS U NPABOBbLIE NPUHLMMbLI MOTYT

apryMeHTUpOBaHHbIE BEPCUN NN ObITb NoAxo4AWMMN ANa y6eanTenbHON MHTepnpeTaunm NpUMeHUTENbHO K T37?

AopaboTaHHble BapunaHTbI Hanpumep:

CYLLLECTBYHOLLUX NPaBOBbIX - HOPMBbI, KacaroLmecs npecevyeHns HegobpoOCOBECTHOM KOHKYPEHLINN;

OOKYMEHTOB; - HOPMbI NATEHTHOrO npaBa 1 Apyrux cep 3akoHogaTtenbcTea no sonpocam UC;
- HOPMBbI, KacaroLmecs oxpaHbl HepPaCcKpbITON UNN KOHUAEHUMANBHOWN
NMHopMaLMK.

(i) HopmaTMBHbLIV MexayHapoAHbln | Kakue HopMbl, CTaHAapTbl U NONUTUYECKUE NPUOPUTETLI MOTYT ObITb COrnacoBaHbl B
AOKYMEHT Uy JOKYMEHTbI, He dhopmMe MexayHapOAHOro AOKYMEHTA, He umMetoLLero o6a3aTensHon Cunbl?
nmerLwnn (He nMeroLLme)
obsa3aTenbHOM cunbl;




(iv) nonutmnyeckas pesoniouus,
Aeknapaumsa unu peLleHne BbICOKOro
YPOBHS

Kakune Hopmbl, cTaHOAPTbI U MONUTUYECKME NPUOPUTETLI MOTYT ObITb COrnacoBaHbl B
BMOE MeXOyHapOoAHOW NONMUTUYECKOW PE3ONIOLMN?

(v) pykoBoasiLLmMe MPUHUMMbI UK
TUMNOBbIE 3aKOHbI, MOBbILLAKOLLNE
YPOBEHb MeXayHapOAHOro
COTPYAHMYECTBA;

(vi) koopaMHauMS ycunun no
COBEPLLEHCTBOBaHWUIO HALMOHANbHOro
3aKOHOAATENbCTBA;

(vii) mexagyHapoaHoe
COTPYAHMYECTBO B BblpaboTke
NpakTU4ecknux mep

YXe cylecTBytoLLne NporpaMmmbl, Matepuarbsl U MHALMATUBLI, HanpaBneHHble Ha:
- YKpenneHue noteHumnana un paspaboTky cogepatenbHblX MaTepmanos Ans
obecneyveHunsi NpaBoBbIX N NONIMTUYECKNX NPOLECCOB;

- YyKpenneHue noteHumnana Hocutenen T3 Ha NpakTUYECKOM YPOBHE;

- co3faHue yupexaeHuin n BelpaboTka Ans HAX UHCTPYKTUBHbBIX MaTepuarnos;

- MeXyudpexaeH4YecKoe COTPYAHMYECTBO M KOOPAMHALMA OENCTBUMA B paMKax
cuctembl OOH;

- MOBbILIEHNE 0CBEOOMIEHHOCTU LUMPOKOW NYyBNMKN N BeAEeHNEe COOTBETCTBYHOLLEN
pasbACHUTENbHOM paboThl
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PervoHanbHbIN YPOBEHb

- NpaBOBble AOKYMEHTbI, 3aKMto4aemble Ha pernoHanbHOM, CybperMoHanbsHOM 1 BYCTOPOHHEM YPOBHSIX, BKIOYas Kak
cneumarnbHble MHCTPYMEHTbI, Tak U HOPMbl, OCHOBaHHbIE Ha CyLLEeCTBYHOLLEM 3aKOHoAaTenbCTBa no Bonpocam NC

- NoNUTUYECKMe AeKknapauuy Unu aexknapaumm nofiMTUYecKoro YpoBHsi, MpUHMMaeMble Ha perMoHanbHOM, cyGpermoHansHOM
MW OBYCTOPOHHEM YPOBHSIX

- TUNOBblI€ 3aKOHbI L Apyrmne (bOprI 3aKOHOAATEJ1bHbIX peKomeH,u,au,vuZ, npnHMMaemble Ha permoHaribHOM ypoBHE

- TUNOBble NPOTOKOJbl, pyKOBOACTBA U peKoMmeHaaunn no npumMmeHeHno nepenoBbiXx MeTonoB pa60TbI, npnHNMaeMbie Ha
permoHasibHOM ”n Cy6peFMOHaJ'IbHOM YPOBHAX

- pervoHanbHble, cybpermoHanbHble Y ABYCTOPOHHUE MHULMATMBLI M NPOrpaMMbl, NPU3BaHHbIE NOAAEPXKUBATL YCUITMS MO
yKpenneHuo noTeHumana obwuH B obnactmn T3




HauunoHanbHbIN ypoBeHb

- 3aKoHoZaTenbCTBO B 06MnacTu oxpaHbl T3, BKIoYasi JOKYMEHTbI SUi generis 1 aganTtauuio Unm nepecmMoTp HOpM
CYLLIECTBYIOLLIErO 3aKoHogaTenbcTBa no sonpocam NC

- OCHOBbI NOMUTUKN M aAMUHUCTPATMBHbIE MEXaHU3Mbl COAENCTBMS PacrpoCTPaHeHNo U oxpaHe T3, B TOM Yucre B Takmx
KOHKPETHbIX 06nacTsix, Kak MeguumHa 1 34paBoOXpaHeHne, OXpaHa oOKpy»KatoLLen cpeabl U CenbCckoe XO3sIMCTBO

- TuUNoBbl€ NMPOTOKOJIbI, pykOBOACTBA U pekoMeHOaunn no npuMmeHeHno nepenoBbiXx METOA0B pa60TbI, npnHNMaemMble
HauMOHalnbHbIMW OpraHamMmun Unn apyrumm yvpexgeHmamm

- HauwuoHarbHble MHUUMaTUBbLI N NporpamMmmbl, o6ecnet-|v|Ba+ou.|,V|e yKpenneHune noteHuunana 06LLI,I/1H Nno BOMpocam OXpaHbl T3

[KoHey, npunoxeHunsa Il n gokymeHTal]
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