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BBEAEHNE

1. [Oeapguatb Tpetbero mas 2019 r. B MexxayHapogHoe 6topo BcemupHo opraHmsaumm
nHTennektyanbHon cobcteeHHocTn (BOWC) noctynuna npocbba NOCTOAHHOIO
npegcrtasuTenscTBa CoegnHeHHbIx LLUTaTtoB AMepukn npn BcemmpHom ToproBor opraHM3aumm
(BTO) BHOBb BbIHECTM Ha 0bBCYyXaeHMe COPOoKOBON ceccnm MexnpaBuTenbCTBEHHOMO KoMuTeTa
MO MHTENNEeKTyanbHON COGCTBEHHOCTH, FEHETUYECKUM pecypcaM, TPaaULMOHHBIM 3HAHUAM Y
donbknopy (MKIP) ookyMeHT «QKOHOMUYECKMe NocneacTBns 3agepkek n HeonpeaeneHHoCTn
B MATEHTHOM eSfionpon3BoACTBE: BOMPOCHI, Bbi3biBatowwme obecnokoeHHocTs CLUA B
KOHTEKCTE NPEeANIOKEHMI O BKIKOYEHNN HOBbIX TpeboBaHMI O MAaTEHTHOM PacKpbITUMY,
cogepxawuncs B gokymeHte WIPO/GRTKF/IC/39/10.

2.  Bo ncnonHeHue 3Ton Npocbbbl B MPUIOXEHUM K HACTOSILLLEMY LLOKYMEHTY COAEPXUTCS
YyNOMSIHYTbI MaTepumarn.

3. Komumemy npednazaemcs
MPUHSAAMb K c8€0eHUK0 U
paccmompemsb rnpedrnoxeHue,
codepxalyeecs 8 rnpuroXeHuU K
Hacmosiuwemy OOKyMeHmy.

[MpunoxeHue crnenyerT]
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MPUNTOXEHNE

JKoOHOMMYeCcKMne nocreacTeus
3agepxeK n HeonpeaeneHHOCTU B NaTEHTHOM AeflIonpou3BOACTBeE:
BOMPOCHI, Bbi3biBarowme ob6ecnokoeHHOCcTb CLUA B KOHTEKCTe npeanoXeHun o
BKITHOYEHUUN HOBbIX TPeOGOBaHMN O NAaTEHTHOM PacKpbITUU
DokymeHT CoeanHeHHbIX LLTaTtoB AMepuku

Ucmopus eonpoca

MaHgaTt MexnpaBuTenbCTBEHHOrO KOMUTETA NO UHTENSEKTYaNnbHOM COOCTBEHHOCTH,
reHeTU4YEeCKNM pecypcam, TPaanLNOHHBbIM 3HaHUAM 1 donbknopy (MKIP) BecemmnpHom
opraHusaumm nHTennektyanbsHon cobcteeHHocTn (BOUC) npegycmatpumBaeT npoBeaeHne
NeperoBopoOB Ha OCHOBE TEKCTOB MO TEMaTUKE MHTENNEKTyanbHOM COOCTBEHHOCTU U
reHeTM4YeCcKMX pecypcoB. Psg BbICTynaloLWwmx B paMmkax 3Toro doopyma npeanaratot BKIOYMTb B
CBOAHbIN AOKYMEHT HOBble TpeboBaHUA O NAaTEHTHOM PaCKpbITUM B TEX Cryyasx, Koraa
n300peTeHne OCHOBaAHO Ha reHEeTUYECKUX pecypcax U CBA3aHHbIX C HAMW TPaOULMOHHBLIX
3HaHusx!. CornacHo HEKOTOPbIM U3 3TUX NPeasIoKeHUI, 3asBUTENN AOMKHbI OyayT packpbiBaTb
B MaTEHTHbIX 3adBKax:

(1) UICTOYHMK N NPOUCXOXKOEHWNE FTEHETUYECKOrO UM Bruonornyeckoro maTepmana,
NCMNONb30BaHHOIO A4S CO34aHUsA 3asBNIEHHOIO N306peTeHns;

(2) noaTBepxaeHne NnpeaBapuUTeNbHOro 060CHOBAHHOIO COrflacusi U B3auMHO
COrnacoBaHHbIX YCITOBUA AN UCMNOMb30BaHUSA reHeTUYECKOro pecypca; u

(3) pokasaTenbCTBO CNpaBeaSIMBOro COBMECTHOTO MOMb30BaHUSA BbIrog4amu, CBSA3aHHbIMM
C n306peTeHnem?.

B oTHOWeEHWN NaTeHTHLIX 3asBUTENEn 1 npaBoobnagarenen, He BbIMOMHUBLUNX 3TN
TpeboBaHus, NnpeanaraeTcsi NPUMEHATb CaHKUMUW, B YACTHOCTU: OTKIOHEHWe NaTeHTHOMN
3asBKU, He OTBeYalLLen TpeboBaHMAM, NN aHHYNMPOBAaHWE NaTeHTa, NoSTyYEHHOro Ha OCHOBE
He COOTBETCTBYLLEN TpeGoBaHMAM 3asiBKI>,

Kak 6yget nogpo6HO nokasaHo Hke, Takme TpeboBaHUSA MOryT MMeTb KatacTpodudeckme
nocneacTsust Anst Hay4HO-UCCNeaoBaTENbCKOM M OMNbITHO-KOHCTPYKTOPCKON AEeATENbHOCTU B
chepe BUoTexHonormm n hapmaueBTUKM BBUAY HEONpeaeneHHOCTN, KOTOPYI0 OHM NPUBHECYT B
CUCTEMY NATEHTHOW OXPaHbl.

CtonmocTb BroTexHonornyecknx n hapmMmaLeBTMHeCckmnx n3odpetTeHnin obbIMHO NOBLILLIAETCS CO
BpeMeHeM, rnocne Toro Kak perynupyroLime opraHbl Bbl4aloT paspeLleHne Ha ux npogaxy, a
MeaULUMHCKNe pabOoTHMKM NPU3HAIOT UX LEHHOCTL?. M03TOMY KOHKYPEHTHI, Kak NpaBuIio,
ocnapuBatoT BuoTexHonorndeckne n papmaLeBTu4eckne n3obpeTeHns Nocne Toro, Kak Ha HUX
MONy4YeHo paspeLLeHne PerynmpytoLLIMX OpraHoB M OHW NPOLLNV NpoLleaypy NaTeHToBaHUS®.

HeonpeaeneHHocTb, 06ycrnoBneHHas Tpe6oBaHUSIMU O PaCKPbITUM, MOXKET CTaTb NMPUYNHON
CYLLIECTBEHHbIX 3aJep)XeK B XoZe NaTeHTHON akcnepTusbl. OHa Takke MOXET oTpuLaTenbHO

1 BcemupHasi opraHmsaumsi UHTENNeKTyanbHon co6cTBeHHOCTU, « CBOAHBIN AOKYMEHT, KacaroLwuincs
WHTENNEKTyanbHON COBCTBEHHOCTU U reHeTu4eckmnx pecypcos» WIPO/GRTKF/IC/36/4, c. 11-12 (2018 r.),
http://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf_ic_36/wipo_grtkf_ic_36_4.pdf (npocmoTp No COCTOAHMIO Ha

19 mnioHsa 2018 1.).

2 Tam xe.

3 Tam xe, cTp. 13 1 14.

4 Dominic Keating, The WIPO IGC: a U.S. Perspective, in Protecting Traditional Knowledge: The WIPO
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
270 (Daniel F. Robinson, Ahmed Abdel-Latif, and Pedro Roffe eds 2016).

5 Tam xe.
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CKasaTbCsi Ha PeCypCOEMKOM rnpouecce pa3paboTky NeKapCTBEHHbIX CPEACTB, MOCKOSbKY
YMEHbLLAET BO3MOXHOCTb 4151 OLLEHKM CTOMMOCTM naTeHTa un genaet nieectmumm B HNOKP
HeHaOeXHbIM BrioxeHnem®. B cnegylolmx pasaenax npuBoanTcs noapobHoe o6bacHeHue
NpUYMH 3TON HeonpeaeneHHoCcTn, 06ycnoBNeHHON HOBLIM TpeboBaHMEM O pacKpbITUn, K
CBS13aHHbIX C 3TUM 3KOHOMMUYECKUX NOCHeaCTBUN.

HeonpedeneHHocmb, O6yCﬂ08ﬂeHHaﬂ HO8bIMU mPGGOSaHUHMU O paCKpbimuu

MNpeanaraemble HOBble TPEGOBaHMS B OTHOLLEHUM PACKPbITUS, U3NOXEHHbIE B CBOAHOM
[IOKYMEHTE, BHECYT HEONPEAEeNEeHHOCTb’ B MAaTEHTHYO CUCTEMY KakK Arsi NaTEHTHbIX 3asiBOK U
npoueaypbl 3KCNepTu3bl, Tak U AN NbbIX NonyvYaeMbix NaTEHTHbIX NPaB.

Takme TpeboBaHusa co3aaayT HeonpeaeneHHOCTb C TOYKM 3PEHNST COCTaBNEHNSI NATEHTHbIX
3a8BOK 1 NPOBEAEHMS SKCMEPTU3bI KaK ANs 3asBUTENEN, Tak 1 ANs 9KCnepToB. Y nepebix byayT
BO3HMKaTb BOMPOCHI O TOM, B KaKMX CIy4asix packpbiTue obsizatenbHo. [pngeTtcst yTouHATb
HEeoOXOANMMOCTb PacKpbITUSA Anst NObIX NAaTEHTHbIX 3asiBOK, AaXe TOoraa, Koraa JOCTOBEPHO
YyCTaHOBIEHO, YTO pacKkpbiTne He TpebyeTcsa. Kpome Toro, MECTO NPOUCXOXKAEHUSA
Buonornyeckoro obpasua MoOXeT OblTb HEM3BECTHO Y MOXET OTNIMYaTbCA OT UCTOYHUKA, U3
KOTOpPOro nsobpetartenb Nony4un aToT pecypcd. 3asBuTenb Takke MOXET ObiTb HE YBEepeH
Hac4yeT Toro, kak obecnevnTb BbiNONHEHNE TPeOOBaHUA O PacKpbITUM, NOCKONbKY Macca
yCNELHbIX OMNbITOB MOTYT ObITb pe3ynbTaToM CMOHTaHHbIX AencTeuiA®. Takum obpasom, Ans
3a8BUTENS 9TO MOXET O3HA4YaTb AOMOSTHUTENbHbLIE UCCIEA0BaHMSA Ha 3Tane 40 pacKpbITUs
MHdOpMaLMN C LeNbIo rapaHTUn ee TOYHOCTU U BO3MOXXHOCTb OTKa3a B pacCMOTPEHUMN ero
3asBKKN aKCnepToMm, unm dyayLlyto npobnemy Anst NobbiX NATEHTHLIX NPaB, NOMYyYEHHbIX Ha
OCHOBE AaHHOW 3asaBKWU, UK Apyrue caHkumn. bonee Toro, ocraetcs Takke HEMOHATEH OObLEM ”
NPUMEHUMOCTb HOBLIX TPeBGOBaHM O PacKpbITUA, YTO AenaeT ewe 6onee HeonpeaeneHHou
CUTyaLMIo KaK ansi NaTeHTHbIX 3a8iBOK, Tak U Ans nateHtoobnanatenein®. Ecnu ctoumocTb
naTeHTHbIX NpaB B 3HAYUTENbHOW CTEMNEHN Henpeackasyema, nsobperarenn TepsaoT MHTEPEC K
NOMy4YEHUIO MAaTEHTHOW OXpaHbl 1 ¢ 6onbLuen aonen BepoAaTHOCTM ByayT nonaraTbCa Ha
cornawleHmns o HepasrnaweHum MHopMaLnm N KOMMEPYECKYHO TarlHy A8 3auTbl CBOUX
MHBECTULUUN.

Ecnu nateHTHbIe 3a8BkM 1 ByayT NodaHbl, TO packpbiBaeMasi MHGbopMaLus, No BCeun
BUOUMOCTHN, ByaeT npeacTaBnATbCA HENocneqoBaTeNbHO, YTO YBENUYUT BPEMS OXUOAHUA U
caenaet npouenypy NaTeHTHOM aKCnepTusbl MeHee addpekTneHon. MiccnegosaHme 06
NCNonb30BaHNN FrEHETUYECKMX PECYPCOB Ha NPUMEpPE NaTeHTHbIX 3asBOK B obnactu
BuoTexHonornin, nposeaeHHoe Kopenckum Be4OMCTBOM MHTENNEKTYannbHOM COBCTBEHHOCTH
(KIPO) B 2012 r., Nnokasano, YTo reHeTU4eCKne pecypcbl packpbiBanmncb HECKONLKUMHN
cnocobamu, BKNoYasa Hay4YHble TEPMUHbI Ha NaTbIHW, TUMUYHbIE HAMMEHOBAHUSA U Aaxe
TEPMUHbI, UCMONb3yeMble MECTHbIMU obLwmnHamu!t, Tak, cornacHo 3ToOMy UCCNeaoBaHuIo,

6 Keating, cHocka 4 BbiLle, cTp. 271.

" MpuMeHUMble 3KOHOMUYECKUEe ONpeaeneHns HeonpeaeneHHOCTU ChopMyMPOBaHbI Tak: «OTCYTCTBUE
YBEPEHHOCTU B YTBEPXKAEHNM C PAa3HON CTENEHbIO UHTEHCMBHOCTYM (BbICOKasi—HM3Kas)», «OTCYTCTBME
npeaBapuTenbHOro 3HaHWs, He0BX0ANMOro AN NPUHSTUS PELLIEHNIA» U «OTCYTCTBME MHopMaumm, Heobxoaumon
ANs NPpUHATUSA pelueHniiy. Irene Troy, Patent Transactions and Markets for Patents, Dealing with Uncertainty,
Doctoral Thesis, Utrecht University 18, 80 (2012).

8 Queen Mary Intellectual Property Research Institute, Report on Disclosure of Origin in Patent Applications for the
European Commission, DG-Trade 61 (2004), http://trade.ec.europa.eu/doclib/docs/2005/june/tradoc_123533.pdf
(npocMoTp No cocTosiHMIo Ha 19 utoHst 2018 r.) [aanee — EC Report 2004].

9 Tam xe, cTp. 68.

10 BOWC, 2005 r., cHocka 8 Bbiwe, cTp. 46; cMm. EC Report 2004, ¢. 76, «<4y>eM LUMpEe U CriokHee TpeboBaHue, TeM
BbILLE CTENEHb HEONPEeaEeNeHHOCTU.

11 BceMupHas opraHusaumsa MHTennNeKTyanbHoi coGCTBEeHHOCTH, MexXnpaBUTENbCTBEHHbIN KOMUTET Mo
WHTENNEKTyanbHON COBCTBEHHOCTU, FEHETUYECKUM pecypcam, TPaaULMOHHBIM 3HAaHUAM U (DONbLKIOPY, NPOEKT
otyeta WIPO/GRTKF/IC/23/8 PROV. 2, cTp. 31 aHrnuickoro Tekcta (2013 r.),
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«MNaTEHTHbBIM 3KCMepPTaM NpMXoauoch NPOBOAMTL MOUCK MO 5 C NIMWHUM Thicsyam [P,
npocmaTtpueasi Ux No o4Yepeam C Lenbio NOHATh, Kako MMeHHo P Gbin ncnonb3osaH»'2. Bbino
TaKkKe OTMEYEHO, YTO «<M>poncxoxaeHne ncnonbdyembix P 06bI14HO GbINO HEACHDBIM;
HEKOTOpbIE U3 HMX MOCTyNanu ¢ TPaguLMOHHbIX PbIHKOB, U3 FOPHbLIX PAaMOHOB UIM OT ODbIYHbIX
koMnaHui»3, [Ina skcnepTusbl NpeacTaBnseMbIX MaTepuarnos ¢ y4eTOM HOBOro TpeGoBaHus o
PacKpbITUN AENCTBUTENBHO NOTPebyeTca Kak MUHUMYM LONOSTHUTENBHOE BPEMSI HA MOUCK U
9KCMEepTU3y, 4YTO NOBMeYeT 3a COOOM AONONHUTENBbHYIO (PUHAHCOBYHO M KaApPOBYHO Harpy3Ky Ha
naTeHTHble BegomcTBa. bonee Toro, MHorme Takme BeAOMCTBa B CBETE HEYETKOCTU U
HenocrneaoBaTenbHOCTU MOPSAKa PacKpbITUS U HECOBEPLUEHCTBA NOUCKOBbLIX MHCTPYMEHTOB,
BO3MOXHO, @€ OKaXXyTCA HE B COCTOSAHMM NPOBECTM HEeYTO GornbLluee, YeM npocTas
dopmanbHasi NnpoBepka, N OLEHUTb KOPPEKTHOCTb M TOYHOCTb pacKpbiBAeMOro Matepmana o
reHeTn4Yeckmx pecypcaxis.

SkoHoMu4eckue nocnedcmeus 3adepiKeKk 8 pacCMoOmMpeHUU nameHMHbIX 3as160K

OTMeueHHble BbIle HEAOCTaTKM MOTYT TOPMO3UTL NPOLECC BblAdayn NnaTeHTa, co3gaBas
AOMNoNHUTENbHbIE TpeboBaHWs ANA 3asiBUTENEN U NaTEeHTHbIX 3KCNepPTOB. ViccnenoBaHue,
HegaBHO npoBeaeHHoe [xoaH Pappe-MeHca n nsgaHHoe BegomMcTBOM MO nNaTteHTam n
ToBapHbIM 3HakaMm CoeanHeHHbIx LUTtaTtoB Amepukun (BMNT3 CLUA), nokasano, 4To «3agepKku B
npoLecce NpoBeaeHNs NaTEHTHOM 3KCNEPTU3bl OKa3blBalOT 3HAUMTENBHOE HEraTUBHOE BIUSIHME
Ha POCT KOMMaHWK, co3gaHne paboumx MecT U MHHOBALMW, AaXe eciv NaTeHTHas 3asiBka TOW
WY UHOW OUPMBI B UTOre nony4vaeTt oaobpeHne»t®. B aToM uccnegosaHunm 6bino
npoaHanuanposaHo 45 819 nepBMYHLIX NATEHTHLIX 3aABOK, NogaHHbIX ¢ 2001 r. B BMNT3 CLUA
ceBepoamMepUKaHCKUMKN cTapTanaMmu B hapMaueBTUYeCKon, BUOXMMNYECKON N apyrnx
oTpacnax'®. ns nony4yeHuss AaHHbIX aBTOP UCCMeAoBaHMs MCNoNb3oBarna BHyTpeHHe 6asbl
AaHHbIx BMNT3 CLUA, B KOTOpbIX NpeacTtaBneHa nogpobHas NcTopmnsa pacCMOTPEHUST BCEX
NaTEeHTHbIX 3as81BOK, a TaKKe pasfnmyHblie drMHaHCcoBbLIE Ba3sbl AaHHbIX, codepxallne
MHOPMALMIO O YMCIe COTPYAHMNKOB, 06beMax npodax, (hUHAHCMPOBAHUM M TEMMAX PocTa
paccMaTpmBaembix kKoMnaHuinit’. C NoMoLLIbIO PErpeccUBHOIO aHanu3a aBTop UCCNeaoBaHNns
dappe-MeHca aHanusnpyeT BNUSHUE 3a0epXKeK B PACCMOTPEHUN NATEHTHLIX 3asiBOK Ha pOCT
KoMnaHuine,

[Ons nnnoctpaunn Hmke npueoauTtcsa rpadmk Ne 4 n3 nccnegosanus appe-MeHca

http://iwww.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic_25/wipo_grtkf_ic_25 ref_grtkf_23 8 prov_2.pdf (npocmoTp no
cocTosHuio Ha 19 uioHa 2018 r.) [aanee — BOUC, 2013 r.).

12 Tam xe.

13 Tam xe.

14 Claudio Chiarolla and Burcu Kilig, Developing Patent Disclosure Requirements Related to Genetic Resources and
Traditional Knowledge — Key Questions, World Intellectual Property Organization 24, 88—89 (2017),
https://ssrn.com/abstract=2987820 (npocMOoTp No cocTosAHuIo Ha 19 uioHa 2018 r.); cm. Takke BOUC, 2005 r.,
cHocka 13 Bblwe, cTp. 51, COrnacHo KOTOPOW «B OTCYTCTBME YHUMULMPOBAHHBIX U NpeAckasyeMblx NpoLeayp
npeacTaBneHns n obpaboTkn packpbiBaeMon MHOPMaLUM NaTeHTHbIE 3KCNePTbl MOTyT UCMbITEIBATbL 3aTPYAHEHMS C
NPOBEPKON CBEAEHWUIA, HanpaBlieHHbIX 3asABUTENSAMUY.

15 Joan Farre-Mensa et al., The Bright Side of Patents, USPTO Economic Working Paper No. 2015-5 Abstract
(2015), https://www.uspto.gov/sites/default/files/documents/Patents%20030216%20USPT0O%20Cover.pdf (npocmoTp
no coctosiHuio Ha 19 mioHa 2018 r.); cM. Takke Joshua S. Gans et al., The Impact of Uncertain Intellectual Property
Rights on the Market for Ideas: Evidence from Patent Grant Delays, 54(5) Mgmt. Sci. 984, «HoBaTOpbI
CTankuealoTcs ¢ 6oMNbLIMMU N3AepPXKKaMU HEUCTONb30BaHHbIX BO3MOXHOCTEW, €CMW UM NPUXOAUTCS 3a4epXnBaThb
KOMMepLManM3aumio NpoayKTa Ha BpeMsi PacCCMOTPEHMS 3asiBOKY.

16 Farre-Mensa, cHocka 18 Bblille, cTp. 2.

17 Tam xe, cTp. 3—4, 10.

18 Tam xe, cTp. 20 1 40.
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Mpaduk 4. BnusiHne 3agepxke B npoueaype NaTeHTHOW 3KCNepTM3bl Ha POCT KoMnaHun'®

Ha rpachmke nokasaHo npegnonaraemoe BrvsiHNE ro40BOW 3a4ePXKKM B Npoueaype aKcnepTusbl
nepBOV NAaTEHTHOW 3asiBKM cTapTana Ha PoCT 3aHATOCTU B KOMNaHuM (unn. A) n pocT obbema
npogax (unn. B) B Te4eHMe NATU NeT C MOMEeHTa NepBoro pelueHns no 3asske?. Tak,
CMMOLIHOW NMHMEN NoKasaH npegnonaraembli 3heKT 3a0epXKKn B paCCMOTPEHUN 3asiBKN B
TeyeHne NATUNETHEro Nnepmoga ¢ AaTtbl NEPBOro peLeHnsl, a NyHKTMPOM —95-NpoLUEeHTHbIE
WHTepBanbl goBepual,

Unn. A. PocT 3aHATOCTU
20%
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-20%

-40%
1 2 3 4 5

e F ffect of each additional review year: decrease in employment after t years

Unn. B. PocT 06bema npogax
20%

0% ————

-20% RS, ~__

-40% ==
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—— Effect of each additional review year: decrease in sales after t years

Ha nnnioctpauun A rpadmuka Ne 4 nokasaHo, YTO C KaxdblM roqoM 3a4epKkun B npoLecce
paccCMOTPEeHUs NaTEHTHOM 3asiBKN POCT 3aHATOCTU CHUXaeTcsa Ha 2,4% B nepBblv rof nocne
Bblgaun nateHTa n Ha 12,7% un 19,3% 4epes Tpu 1 Yepes NaTb NeT, COOTBETCTBEHHO?2. Ha
unnocTtpauumn B rpadmka Ne 4 nokasaHo, YTO «<p>0CT ob6bema npodax 4EMOHCTPUPYET

19 Tam xe, cTp. 40.

20 Farre-Mensa, cHocka 18 Bbiwe, cTp. 40.
21 Tam xe, cTp. 20.

22 Tam xe, cTp. 20 1 22.
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aHamnorn4yHyo oTpyuaTenbHyO OMHAMUKY NOCHE BbIHECEHUS PELUEHNS», MPUYEM KaXKabI rog
3aQepXKn BedeT K nageHnto obbema npogax Ha 3,6%, 12,8% u 28,4% B Te4EeHME NepBoro,
TPeTbero 1 NATOro roAoB Nocne NepBOro peLleHns No naTeHTy?,

[laHHOe nccnegoBaHue Takke nokasarno, YTO Kaxabl AONOSHUTESbHbIN o4 pacCMOTPEHUS
3aaBku B BINT3 CLUA ymeHbLUaeT BEepOATHOCTL NOCeayoLwero npespaLleHns YacTHOro
cTapTana B nyGnuyHyto komnanuio Ha 50%2*. Kak nonaraet ®eppe-MeHca, «<c>
3KOHOMUNYECKOMN TOYKM 3PEHNSA OBYXIIETHAS 3a4epKKa UMEET TakoW e oTpuuatenbHbln 3 ekT
ANA pasBMTMA 1 ycriexa ctapTana, kak U MPsIMOoi 0TKa3 B paCCMOTPEHUN NaTEHTHOW 3asBKU» 22,

B HepaBHeM goknage «QKOHOMUYECKME NOCneacTBust TpeboBaHMi O pacKpbITUK
onpegeneHHon nHhopMaunn B NaTEHTHbIX 3asBKax ANs MHHOBALMOHHOW AeATENbHOCTH,
OCHOBaHHOM Ha MUCMOMNb30BaHUM reHETUYECKNX PECYPCOBY, NOArOTOBIEHHOM MO 3akasy IFPMA
n Crop Life International n npegcraBneHHOM Ha NapanyefibHOM MepPONPUATAN B paMKax
TpmauaTb wecton ceccum MKIP, ckasaHo, 4to kak B iHaun, Tak n B bpasunum tpe6oBaHme o
PaCKPbITUK CTano NPUYMHON 3HAYUTENbHbIX 3a4EePXKeEK NP SKCNEePTU3E NaTeHTHbIX 3asaBOK?S.
MomMuMo 3agepxek OHO, NO-BUOMMOMY, HEraTMBHO cKasbiBaeTcs Ha 3aTpatax Ha HUOKP u
yBENnuMYMBaeT HeonpeaerneHHOCTb B pamkax NaTeHTHON CUCTeMbI®’.

SkoHoMu4Yeckue nocnedcmeust HeonpedeneHHocmu nameHmHbIX rnpae

HoBoe TpeboBaHue 0 pacKpbITUM MOXET CTaTb MPUYMHOWN HeonpeaeneHHOCTU He TOMbKO ANs
pPacCMOTPEHNs NaTEHTHOWN 3asiBKWU, HO W A115 NATEHTHbIX Npas, YTO MOXET OTPa3nTbCA Ha
obLLen pbIHOYHOW KOHKYPEHTOCNOCOBHOCTN KOMMNaHun. B 3ToM pasaene paccmatpuBatoTcs
SKOHOMMUYECKME NOCneacTBUA HEONPEeAENeHHOCTN NaTEeHTHbIX MPaB B KOHTEKCTE JTIMLEH3NOHHbIX
cornaweHuni, HBecTuunn B Hayky un nccregosanus (HWOKP) n cyaebHbix pasbupatenscts
KOMMaHuu.

«B nuTepaTtype LUMPOKO pacnpocTpaHeHOo YTBEPXAEHME, YTO NaTEHTHasA oxpaHa nosblwaeT
CNOCOGHOCTb KOMMaHMK NoryYaTb O0TAaqy OT CBOUX M3006peTeHnin»?8, B kayecTBe unnoctpauum
3KOHOMWYECKOMW LIEHHOCTU 1 Npeanosiaraemomn pbIHOYHOM CTOMMOCTU NaTEHTHOW OXPaHbI
BO3bMeM uccrnegoBaHue [xowya [aHca, B KOTOPOM paccMaTpuBaoTCs nopsiaka

200 BbIGpaHHbIX CAEMNOK MO 3aKIMYEHUIO CornalleHni Ha NNLEH3NpoBaHME TEXHONOMUN Mexay
WHHOBALMOHHBIMKW CTapTanamMmm 1 KOMNaHUsIMN N3 KOHEYHOTO CerMeHTa pbiHKa B YEThbIpeX
oTpacnsax?®. B uccnegosaHny cobpaHa MHopMaLMs Mo KaXaoln caernke, B YaCTHOCTM
n3BeLLeHve o JaTe NUUEeH3nKn, ykasaHue oTpacsriv, B KOTOPOW CoBepLUeHa caerka,
MECTOMNONOXeHNs U Bo3pacTta komnaHnm®. [ns kaxaon napbl «NaTeHT — NULEH3US»
npuBoauTCA NoapobHasa naTteHTHas MHpopmMauums, B3siTas U3 A0Cbe AaHHbIX MAaTEHTHOro
pokymeHta BIMT3 CLUA n HaunoHanbHoro 6t1opo akoHoMmuyecknx uccriegosaHnin (NBER), a
Takke MHOPMaLMsa 0 BEHYYPHbIX MHBECTULMSIX U3 6a3bl AaHHbIX Venture Economics.?.

CpaBHuBasi AaTbl NATEHTHbLIX JINLIEH3MI C AaTaMy COOTBETCTBYHOLLMX PELLUeHUI O Bblaade
naTeHTa, aBTop UCCnegoBaHNsA OGHAPYXUN «NOpPa3UTENbHYIO CBA3b MeXay BpeMEHEM
peLLeHns O Bblaaye naTteHTa 1 BpeMeHeM 3aKMoYeHNs NULEH3NOHHBIX CornalleHnin» 2,

23 Tam e, cTp. 22-23.

24 Farre-Mensa, cHocka 18 Bblwe, cTp. 3, 23, 47 (Tabnuua 7).

25 Tam xe, cTp. 3.

26 https://www.ifpma.org/wp-content/uploads/2018/06/Economic-impact-DRs-for-Grs-final-report_June2018.pdf
27 Tam xe, cTp.12.

28 Dirk Czarnitzki and Andrew A. Toole, Patent Protection, Market Certainty, and R&D Investment, 93(1) The Review
of Economic and Statistics 147 (2011).

2% Gans, cHocka 18 Bbilwe, cTp. 989.

30 Tam xe.

31 Tam xe.

32 Tam xe, cTp. 990.
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[na wnnoctpaumm Huxe npusoautcea rpadumk Ne 2 ns nccnegosanus ['aHca.

Figure 2 Distribution of Difference Between Patent Allowance
and Licensing Dates
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Ha rpadomke Ne 2 nokasaHa guHamMuKa 3aknioYeHns NNLEH3MOHHBIX cornaweHni go 1 nocrne
pelleHns O Bblgade nateHTa. Lindpbl cneBa oT HyNs ykasblBalOT HA KONMYECTBO
NNUEH3NOHHbIX COrfaLleHni, 3aKIOYeHHbIX 4O NOMYyYEHMS peLleHns O Bblgaye naTteHTa, a
AaHHble cnpasa OT Hynsd 0603Ha4YaoT YUCNO NULEH3MOHHbBIX CAENOK, 3aKIYEeHHbIX Nocre
BbIHECEHMS TAKOro peLleHna®s,

BaxxHO OTMEeTUTb, YTO, Kak NnokasaHo Ha rpadumke Ne 2, 3ameTHoe yBenmyYeHne ypoBHS
NNLEH3MPOBAHMSA OTMEYaeTCa NPMMEPHO B TO Xe BPeMS, Kora BbIHOCUTCA peLleHne O Bblaaye
naTeHTa’4. Ecnu HoBble TpeboBaHUS O pacKkpbITUK ByayT 0A06pPEHbI, BeNka BEPOSTHOCTb
3afepXek B paCCMOTPEHMM NATEHTHbIX 3asBOK U Bblgaye NaTeHTOB, B OTHOLLIEHUN KOTOPbIX
Takune HoBble TpeboBaHMsA ByayT NPUMEHATLCS, YTO CHU3UT BEPOATHOCTb JINLEH3NPOBAHWS.
Kpome TOro, Takve naTeHTHblE 3asiBKM U NATEHTbI, BO3MOXHO, BYyAYT MMEeTb MEHbLUYHO
PBbIHOYHYIO CTOMMOCTb M3-3a Yrpo3bl UX OTKITOHEHUS B CUITY HECOOTBETCTBUA TpeboBaHMsM O
packpbITUN N OCNapuBaHNg Nocne Bbldavn OXpaHHOro AokymeHTa. MNpeabiayliee
nccnegoBaHue NaHca «nokasano, YTo cTapTanbl C 60nbLUen BEPOATHOCTBIO BblAAKOT NMLEH3NN
(nnun npuobpeTaroTes), eCrnn y HUX €CTb OANH NN HECKOSTbKO MaTEHTOB UIM €CNU OHU
OLIEHMBAIOT NATEHTHYIO OXpaHy Kak cpaBHUTENbHO "adhdekTmBHyt". OgHaKo ecnu naTeHTHas
OoxpaHa mManoad@ekTMBHa <...> B CUMY TOro, YTO COMHUTENbHbIE NATEHTb! AenatT npouecc
NPYMEHEeHNs HeonpeaeneHHbIM, TO BEPOSTHOCTb NMLIEH3MPOBaHUS YMEHbLLAETCA» *°,

«YacTHble nHBecTopbl 6yayT HEOXOTHO BKNaabliBaTh CPEACTBA B CO3[laHNe HOBbIX 3HAHWI, ecrn
OHM HEe BUAAT BO3MOXHOCTM <...> MOSYy4YnTb NMOMHOLEHHYIO 0TAAYy OT CBOMX MHBECTULIMIA» S,
Takum 0bpa3oM, HeonpeaeneHHOCTb B OTHOLLEHUM ByayLLEero pbIHOYHOIO 0X04a C BIIOXEHMM

33 Gans, cHocka 18 Bebilwe, cTp. 990.

34 Tam xe.

35 James Bessen and Michael J. Meurer, Patent Failure, How Judges, Bureaucrats, and Lawyers Put Innovators at
Risk 185 (Princeton Univ. Press 2008), ¢ uutaton Gans, Hsu, and Stern, When does start-up innovation spur the
gale of creative destruction?, 33(4) RAND Journal of Economics 571-586 (2002).

36 I[rene Troy and Raymond Werle, Uncertainty and the Market for Patents, Max Planck Institute for the Study of
Societies, MPIfG Working Paper 08/2, 9 (2008).
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UrpaeT Ba)KHeNLYo porb B NpoLiecce NPUHATUSA pelueHns 06 nHesectuposaHnm B HOKP?'. B
nccnegoBaHuun [lepka YapHuMTCKoOro nokasaHo, Yto o6bem Tekywmnx nieectuumn 8 HOKP
CHWXaeTcs No Mepe MoBbILLEHWS rpagyca HeonpeaeneHHOCTU B OTHOLLEHUN Joxoaa OT
MHHOBaUMI®, YapHUTCKUA NpoaHanuavposan 566 KoMnaHuin, NPON3BOAALLIMX UHHOBALIMOHHYHO
NPOAYKUMIO, HA NPOTSXKEHUMN HECKOSbKMX NeT UX paboTbl, UCMOMb3y4H, B YaCTHOCTMH,
MaHrenmckoe naHenbHoe obcnegoBaHne MHHOBaUMOHHOM aeaTtenbHocTn (MIP) (aBTopuTeTHOE
eBponenckoe obcregoBaHme 4enoBon chepbl) U AaHHble O NAaTEHTOBAHUM HA YPOBHE
KOMMNaHWi U3 UICTOYHUKOB BegomcTBa no nateHTam 1 ToBapHbIM 3Hakam Fepmannn®. Obe
mogenu (nccnegoBaHve B o6LeM Buae U Mogernb criydanHbix achdekToB)
nNpoaeMOoHCTpUpoBanu YapHUTCKOMY, YTO «HeornpeaeneHHOCTb B KoMMepLuuanMsaumm HoBOro
npoayKTa 3Ha4YNTENbHO YMEHbLUAeT 06beM Tekywmx nisectuumunm 8 HUOKP Ha ypoBHe
komnaHuin»*°. Hanpumep, npu ncnonb3oBaHun mogenu B (uccnegosaHue B o6LuemM Buae)
YapHUTCKMIN OBHapYuI, YTO Npu yBENUYEHUN CTENeHN HeonpeaeneHHocTn Ha 10% ob6bem
nuBectuumin B HUOKP ymeHbluaeTcs Ha 23%%,

U xoTa YapHUTCKUI Takke YCTaHOBWI, YTO NaTEHTHAsa OxpaHa CMSardyaeT BO3dencTeue
HeonpeAeneHHOCTM Ha pelleHne komnaHum B oTHoweHnn HNOKP, HO «ecnn naTeHTOBaHMeE He
aBnsieTcst apEKTMBHbIM CPEACTBOM OXpaHbl, OHO HE MOXET CMArYUTb BNSHNE
HeonpeaeneHHOCTN NPy KOMMepLManuaaumum npoaykta»*2, Ipyrummu cnosamu, naTeHT ¢
HeornpeaeneHHon CTOMMOCTbLIO, HAaNPUMepP No NPUYMHE HOBOTO TPEOOBAHNSA O packpbITUX, NO-
BUOUMOMY, HE DydeT cMaryaTb BINSHUE HEONMPEAENEeHHOCTM Ha peLleHne KOMNaHnm B
oTHoweHun HNOKP.

B nccnegoBaHnmn YapHMTCKOro BbickazaHo NpeanonoXeHne, YTo Ha boHe HeonpeaeneHHOCTH
KOMMaHuu ¢ 6ornbLuen BepoATHOCTbIO ByayT oTkasbiBaTbcst 0T HNOKP, koTopble Heobxoanmebl
ANns n3obpeTtaTtenbCckon AeATENbHOCTU 1 NONYyYeHNs NaTeHToB. B pe3ynbtate OHWM AOMKHbI
OyayT nonaraTbcs Ha 6onee cnabble N He TpebytoLmne packpbITUS POPMbl OXPaHbI
WHTENNEKTYanbHON COOCTBEHHOCTU, TaKMe Kak KOMMepYeckas TarHa. YTo elle xyxe, KoMnaHum
MOTYT NPUHATH PELLEHME O COKPALLEHNM UHHOBALMOHHON AEATENBHOCTU U BMECTO 3TOrO
NoNb30BaTbCS YYXXMMWN UCCreaoBaHMAMU B yLLEPO Hay4YHO-NPOMbILINIEHHOMY nporpeccy*. Kak
paHee 3aaBnanu CoeanHerHble LTaTbl AMEPUKM, «<H>O0Bble TPEOOBAHMS O PaCKPbITUM
NopOoXAakT HEONPEAENEHHOCTb B MATEHTHON CUCTEME, YTO MELLAET NPOBEAEHMIO
nccnegoBaHui 1 pa3paboTok, UCNONb30BaHMIO NAaTEHTHOW CUCTEMbI M COOTBETCTBYHOLLIEN
nyGnukaunm n3obpeTeHnn, KOTopble B MPOTUBHOM Cry4ae OCTaHyTCs KOHUAEHUMANbHBIMU»*4,

W nocnegHee, npesymnuusa OeMCTBUTENBHOCTM NaTeHTa MMEET onpeaenstollee 3HavyeHme angd
NNLEH3NPOBAHNA N NPUMEHEHNA NAaTEHTOB. Ecnu caHkumm 3a HecobnogeHne HOBOro
TpeboBaHMsl O NATEHTHOM PaCKPbITUKX BKMNIOYAKOT NMPU3HAHME NaTeHTa HeAENCTBUTENbHLIM,
MOXET NOSIBUTLCA «TEMHOE NATHO» HEONPEAENEHHOCTMN B NpeaoCTaBiEMOM NaTEHTOM npase
n3-3a BO3MOXHbIX CyAeBHON TSKO, YTO CHMKAET CTOMMOCTL NaTeHTa.

87 Czarnitzki, cHocka 29 BbilLe, cTp. 148.

38 Tam xe.

3% Tam e, cTp. 149.

40 Tam »xe, cTp. 152.

41 Czarnitzki, cHocka 29 Bblilwe, cTp. 153.

42 Tam xe, cTp. 155.

43 Cf. Edson Beas Rodrigues Jr., Property rights, biocultural resources and two tragedies: Some lessons from Brazil,
in Genetic Resources and Traditional Knowledge, Case Studies and Conflict Interests 148—150 (Tania Bubela and
E. Richard Gold eds. 2012) (B AOKyMeHTe OTMeYaeTCs, YTO B pa3BUBAOLLNXCS CTpaHaX 3aKoHbl, HanpaBneHHble Ha
oxpaHy 61onormyeckux pecypcos, NPensaTCTBYIOT HAY4YHON AeATENbHOCTM U YMEHbLUAIOT XenaHue B
NPOM3BOACTBEHHbBIX M HAYYHbIX CEKTOPAaX 3aHMMaTbCs UCCrneaoBaHNsAMM B 06racTi Takux pecypcos).

44 BOWC, 2005 r., cHocka 8 Bbille, cTp. 40.
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3aknroyeHue

CoeavnHeHHble WTaTel AMEPUKN NMEIOT CEPbE3HbIE NPUYMHBI AN 06eCNOKOEHHOCTH,
06yCcnoBneHHble 3KOHOMUYECKUMIN COOBPaKeHUSIMU, B KOHTEKCTE NpeasioKeHNn O HOBbIX
TpeboBaHMsIX B OTHOLLEHUN NATEHTHOrO pacKpbITusl, KoTopble paccmaTtpusatoted MKITP BONC.
O1n TpeboBaHMs co3ganyT HeonpeaeneHHOCTb B NAaTEHTHOM CUCTEME, @ OHa B CBOK ovepeab B
nyywem crny4vae noBbICUMT pacxobl Ans nsobpetatenen, segoMcts VIC n wmpokom
0o6LWecTBEHHOCTH, a B XyALeM NULWKT cTumMyna n yaeTt caepXusaTb MHHOBALUMOHHYO
AEeATENbHOCTb U Ny6nnM4HOe packpbiTve N3obpeTeHnn B yepb Hay4HOMY, TEXHUYECKOMY U
9KOHOMMYecKoMy nporpeccy Bcero mvmpa. CLUA no-npexxHemy COMHEBalOTCA B TOM, YTO
oXuaaemble NperMMyLLecTBa HOBbIX TpeboBaHUn O NAaTEHTHOM PaCKpbITUX, KOTOPbIE
paccmaTpusatoTca B MKITP, nepeBecaT peanbHbii 6onbLuon yuepd, KOTOPbIN OHWU Ke MOryT
NPUYUHNTB. Y HAc HET JOCTaTOYHbIX AaHHbIX, KOTOpble Obl NoATBEPXKAANM 3KOHOMUYECKNE
BbIro4bl UM LLEHHOCTb HOBbIX TPeboBaHM O NAaTEHTHOM packpbliTUK. HanpoTue, nmetowmnecs
AaHHblE FOBOPAT O TOM, YTO Takne HoBble TpeboBaHUA CNOCOBHbBI OTPULLATENBHO NOBNUATL Ha
NaTeHTHYI0 cucTeMy, (OYHKLNOHMUPYIOLLLYIO Y)Ke COTHM NeT BO MHOIMMX yrofikax Mupa Ha énaro
ob6wecTsa B uenom. Kak crnegcreune, HoBble TpeboBaHMA O NATEHTHOM PacKpbITUM CNOCOOHbI
oTpuuaTenbHO cKas3aTbCA Ha 9KOHOMUYECKOM pa3BuTumn. B aTton ceasn CoeauHeHHble LTaThbl
AMEpPUKN HACTOATENbHO NPU3bIBAIOT ObITb OCMOTPUTENBHBIMW MPU PACCMOTPEHUN YNOMSAHYTbIX
npeanoXxeHun.

[KoHeL, npunoXeHna n AokymMeHTa]



