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LokymeHm nodzomoesneH Cekpemapuamom

BBEOEHUE

1. Ha cBoux LWwecTHaguaTon n ceMHaaLaTon ceccusix, COCTOABLUMXCSH COOTBETCTBEHHO 3-
7 masa 2010 r. n 6-10 gekabps 2010 r., MexxnpaBUTENbCTBEHHbIA KOMUTET MO
WHTEeNnNekTyanbHOW CO6CTBEHHOCTUN, FTEHETUYECKMM pecypcam, TPaaNULMOHHLIM 3HAHNUSM U
doneknopy («MKIP») npocun CekpeTapuaT Nno4rotToBuUTb B Ka4eCTBE MHAOPMAaLMOHHbIX
OOKYMEHTOB TPU rNOCCapuUsi OCHOBHbIX TEPMUHOB, OTHOCSALLMXCH K MHTENNEKTyarnbHON
COBCTBEHHOCTN, FEeHETUYECKUM pecypcam, TPaaULMOHHBIM 3HaHUAM U TPaANLMOHHBIM
BblpaXeHUsIM KynbTypbl', 1 npeactaBntb nx MKIP.

2. Ha cBoen peBaTHaauarton ceccun, cocrtosiBencs 18—22 nrona 2011 r., MKI'P
«npeanoxun Cekpetapuaty 06HOBUTL roccapum, cogepalimecs B LOKYMEHTaX
WIPO/GRTKF/IC/19/INF/7 («moccapwuii kno4YeBbIX TEPMUHOB, OTHOCSALLUXCA K
WHTEeNNeKTyanbHOM CO6CTBEHHOCTU U TPAANLMOHHBIM BblPaXXEHUSIM KyNbTypbl»),
WIPO/GRTKF/IC/19/INF/8 («[moccapwii KntoYeBbIX TEPMUHOB, OTHOCSLLMXCSH K
WHTeNnnekTyanbHOM CO6CTBEHHOCTU U TPaAUUMOHHBIM 3HaHuaM») n WIPO/GRTKF/IC/19/INF/9
(«moccapwii KN4eBbIX TEPMUHOB, OTHOCSILLMXCS K MHTENNEKTyanbHOW COOCTBEHHOCTH U

1 O1y4eT 0 wectHaguarton ceccun Komuteta (WIPO/GRTKF/IC/16/8) 1 oTyeT 0 cemHaauartomn ceccum Komuteta
(WIPO/GRTKF/IC/17/12).
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reHeTU4eCKMM pecypcamy), 06beaNHNB UX B €ANHOM OOKYMEHTE M onybrMkoBaB CBOAHLIN
rrnoccapuii B ka4ectse MHPOPMAaLIMOHHOIO AOKYMeHTa K creaytollen ceccun Komutetar?.

3. Bo ucnomnHeHne aToro pelleHnst U BBUAY TOro, YTO HEKOTOPbIE TEPMUHBI, CoaepXKaLlmecs
B 3TUX rfoccapusix, OTHOCATCS KO BceM TpeM Temam, CekpeTapmaTt 00beanHnn st Tpu
rnoccapusl B OanH JOKYMEHT 1 OOHOBMIT HEKOTOPbIE CoAepXKallMecs B HEM OnpeaeneHms.
CBoaHbIv rnoccapuii 6bin NpegctaBneH B kayecTse MHAPOPMALMOHHOMO JOKYMEHTa Ha
npeablaywmx ceccuax MKIP. OH cogepXXntcsa B NPUMoOXeHUU K HacTosALeMy AOKYMeHTY. [Ans
yOoo0cTBa Nonb30BaHNSA BKITHOYEH andaBUTHbIN yKa3aTenb TEPMUHOB.

4. B rmoccapuu ucnonb3oBaHbl, MO0 Mepe BO3MOXHOCTU, Npeablaywme rnoccapumn MKIP,
aencrteytowme gokymeHTbl OpraHnsauun O6beanHeHHbIX Haunm n gpyrue mexxgyHapoaHble
OOKYMEHTbI. B 9TOM JOKYMEHTE TakKe ydTeHbl onpeaeneHnsi U TEPMUHBI, UCMONb3yeMbIE B
HaLMOHaNbLHOM N perMoHanbHOM 3aKOHO4AaTEeNbCTBE M MPOEKTaxX 3aKOHOB, MHOIOCTOPOHHMX
A0roBopax, B paMmkax Apyrnx opraHu3auum u npoLeccoB, a Takke B cnosapsx. Kpome toro,
onpegeneHns ocHoBaHbl Ha pabounx gokymeHTax MKI'P, gpyrmux gokymeHtax BOUC n
AoKymeHTax gpyrmux nporpamm BOUC. Tem He MeHee npeanaraemMble onpegeneHns He
ABNAIOTCA McUepnbiBaoLWMMKU. [pyrne TepMUHbI TaKKe MOryT UMEeTb OTHOLLUEHUE K
NHTENNEKTyanbHOM CO6CTBEHHOCTU U rEHETUYECKNM pecypcaM, TPaaULNOHHBIM 3HAHUSAM U
TPaANLMNOHHBIM BbIPaXXEHUSAM KyIbTypbl, @ BblOpaHHbIE TEPMUHBI MOTYT Takke UMETb gpyrme
onpegeneHus.

5. BbI6op OCHOBHbIX TEPMUMHOB Ba3npyeTcs Ha TEPMUHONOIMK, Hambonee 4acTo
ynoTpebnsaemon B npoektax gokymeHToB MKIP 1 gpyrnx gokymeHTax no ToMy e BOMNpocy.
BbibpaHHble TepMUHBI U Npeanaraemele onpegenenns, Coagepxalynecs B NPUNOXeHNu,
npegnaratoTca 6€30THOCUTENBHO K NOOBLIM APYrMM rroccapysam Unm onpeaeneHmnsMm OCHOBHbIX
TEPMUHOB, codepxalmmcs B npeaplaywmx gokymeHtax MKIMP unm ncnonb3oBaHHbIM B 1H00bIX
APYrux MexxXayHapoaHbIX, perMoHarbHbIX UM HauMOHanbHbIX AOKYMEHTax unm popymax.
Bbibop 1 npeanaraemble onpeaeneHms OCHOBHbIX TEPMUHOB HE O3HaYatoT HENPEMEHHOIO
cornacus yyactHmkoB MKIP ¢ BbIGpaHHbIMM TEPMUHAMW UIK UX NpedsiaraeMbiMin
onpegeneHnaMun. HacToAwmMn JOKYMEHT HOCUT MHPopMaLMOHHLIN xapakTep, u MKI'P He
npegnaraeTcs NOATBEPXAATb UMK MPUHMMATL BblbpaHHbIE TEPMUHBI UNW UX Npeanaraemble
onpegenexHuns.

6. MKIP npednazaemcs npuHsamso

K ceedeHuto Hacmosiwut O0KyMeHm u
MPUIIOXKEHUE K HeMy.

[MpunoxeHune cnenyeT]

2 OtueT o aesaATHaguarton ceccumn Komuteta (WIPO/GRTKF/IC/19/12).
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NHctpymeHTapun BOVC npumeHnTenbHO K AOKYMEHTauumn B 06nacTu TpaguuMOoHHbIX 3HAaHNNS6

Tunoskle nonoxeHnst BOUC-IOHECKO ans HaunoHanbHbIX 3akoHogaTenbcTe 06 oxpaHe
BblpaXKeHW PONbKopa 0T HE3aKOHHOMO MCMOMb30BaHMA U APYrMX HAHOCALLMX yepo

JaT=T Toa 1= 1 PR
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HocTyn n coBMecTHOe Nonb3oBaHUe BbirogaMmm

Cratbsa 1 KoHeeHuuu o 6uonoeudyeckom pasHoobpasuu (1992 r.) npegnucbiBaeT
«CrnpaBefiMBOe U paBHONPaBHOe pacnpegenexHve 6nar, BO3HUKaLWMX B pedynbtaTe
MCNONb30BaHMA rEHETUYECKMX PECYPCOB, BKOYAA NyTEM COOTBETCTBYHOLLErO AOCTYNa K HAM M
COOTBETCTBYHLLEN Nepeaaymn CBsI3aHHbIX C HAMU TEXHOMOIUIA, Y4NTbIBas BCE NpaBa Ha 3Tu
pecypcbl 1 TEXHOMOIMK, a TaKke NyTeM COOTBETCTBYHOLLETO (OMHAHCUPOBAHUSAY.

Hazolckul npomokon peaynuposaHusi docmyrna K 2eHemu4eCcKUM pecypcam U CO8MECMHO20
ucrnosib308aHus Ha cripasednueoll U pagHOU OCHOBE 8b1200 oM UX rnpumMeHeHus1 K KoHeeHyuu o
buonozuyeckom pasHoobpasuu (2010 r.) HanpaeneH Ha «obecnevYeHne COBMECTHOIO
MCMNONb30BaHMSA Ha CNpaBeasIMBOM U PaBHOM OCHOBE BbIrO4 OT NPUMEHEHMUS FTEHETUYECKMX
pecypcoB, B TOM 4ucne nytem obecneyeHns Hagnexallero 4ocTyna K reHeTM4eCKMM pecypcam
N Hagnexawien nepegayn CooTBETCTBYIOLLMX TEXHOMOIMI, YYNTbIBasi BCe NpaBa Ha AaHHble
pecypcbl 1 Ha TEXHOMOMUN, N NyTEM Hagnexawero (oMHaHCUPOBaHUA, COOAENCTBYS TakNM
0bpa3om coxpaHeHuo B1oNorM4eckoro pasHoobpasns n yCToM4nBOMY UCMNOSNb30BaHMIO €ro
KOMMNOHeHTOB». B cooTBeTcTBUM CO cTaTben 3 MNpoTOKON «NpUMEHSAETCS Takke K
TPaAAMLMOHHBIM 3HAHUSAM, CBSAI3aHHBIM C FEHETUYECKMMU pecypcamu, B paMkax cdepsbl
aenctema KoHBEHLMM U K BbIrOAaM OT NPUMEHEHUS TAKUX 3HAHUNY.

B oTHOWeEHWM pacTUTENbHLIX FTEHETUYECKUX PECYPCOB AN NPOU3BOACTBA NPOAOBOSILCTBUSA U
cenbcKkoro xo3smctea MexdyHapoOHbIl 02080p O pacmumesibHbIX 2eHeMU4YeCKUX pecypcax
015 npou3sodcmea rpodoeosibcmeusi U 8e0eHUs cerlbCKo2o xo3sticmea NpoaoBONbCTBEHHON
N cenbckoxosancteeHHon opraHmsauun (PAO) npegycmatpusaeT B ctTaTbe 1 «cnpasennvBoe u
paBHOMpPaBHOE pacrnpenerieHne Bbirod, CBA3aHHbIX C UX NCNONb30BaHWEM, B COOTBETCTBUN C
KoHBeHuuen o Guonormyeckom paszHoobpasmm, B LENAX yCTONYMBOIO pa3BUTUS CENMbCKOro
X034NCTBA N HagexHoro obecnevyeHns NPoLgOBOSLCTBUSAY.

B ctatbe 1 peweHus Ne 391 AHOckoeo coobujecmsa o pexxume docmyna K 2eHemu4yecKum
pecypcam (1996 r.) TEPMUH «4OCTYN» ONpPeAenseTcs Kak «MofyvYeHue 1 UCnonb3oBaHme
reHeTUYECKMNX PECYPCOB, COXPaHsiEMbIX in situ 1 ex situ, X NO6OYHbLIX NPOAYKTOB M, ECNN 3TO
NPUMEHUMO, X HeEMaTepuanbHbIX KOMMOHEHTOB, Cpean NPoYero, Ans Hay4yHo-
nccnegoBaTenbCKuX Lenen, buonornyeckon passenku, COXpaHeHUsl, MPOMbILLSIEHHOMO
NPUMEHEHUS N KOMMEPYECKOTO UCMOMb30BaHNSAY.

Bbirogbl MOryT BknoYaTb AeHEXHbIE U HEAEHEXHbIE BbIroAbl, B TOM YMCIe, HO He
UCKIIOYUTENBHO, TE, YTO NPUBEAEHbI B NPUIoXeHun k Haeolickomy npomokony'. K atanam,
CBA3aHHbIM C nony4vyeHnemM gocrtyna K reHeTm4eckmm pecypcam n COoBMeCTHbIM UCNOJSIb30OBaHUEM BbIrof,
MOTyT OTHOCUTbCA OeATeNIbHOCTb, NpellecTByoLwan nony4eHnto 4oCTyna, Hay4Hble nccrnegoBaHna 1
pa3pa60TK|/|, CBA3aHHblE C reHEeTU4YeCKUMMIN pecypcamMu, a TakKe NX kKommep4deckoe ninn nHoe
ncnonb3oBaHme, BKIo4Yaa cCoBMeCcTHOE UCrnoJyib3oBaHune BbII'OD,Z.

ApanTtauus

Afantaumen SBnseTcs akT Nepeaenku paHee CyLecTBOBaBLLEro npousseaeHus (byap To
OXPaHSeMOro Unu ABNSLLErocsi 06LEeCTBEHHbIM AOCTOSIHUEM) UMN TPAAULMOHHOIO
Bblpa)KeHNsi KyNbTypbl C LieNbio, OTIIMYHOW OT TOW, KOTOPOW OHO CIYXXWUIO NepBOHAYanbHoO,
BeOyLUUi K NOSIBITIEHNIO HOBOTO NPOU3BEAEHUS, IOe COEAMHEHBI ANTIEMEHTLI paHee
CYLLECTBOBABLLErO NPOV3BEAEHUNS U HOBbIE 3NIEMEHTbI, MPUBHECEHHbIE B pe3ynbTaTte

! Harovickvnin NpoTOKON perynMpoBaHus 4oCTyna K reHeTMYeCcknM pecypcamM 1 COBMECTHOIO MCMOMb30BaHWA Ha
cnpaBeanvBOi U paBHOW OCHOBE BbIro4 OT UX NpUMeHeHNs k KoHBeHLun o 6ruonornyeckom pasHoobpasum,
NYHKT 4 cTatbh 5.

2 BoHHCKue pykoBoAsLLME NPUHLMMLI NO 06ecnevYeHnto JoCTyna K reHeTUYEeCKMM pecypcamM U COBMECTHOTO
MCMONb30BaHWs Ha CripaBeasIMBOMA U PaBHOW OCHOBE BbIro4 OT X MPUMEHEHUS, NYHKT 23.
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nepepenkund. Ctatbs 12 bepHckol KoHeeHUuu 06 oxpaHe numepamypHbIX U XyO0XeCMEeHHbIX
npoussedeHul (1971 r.) npegycmaTpuBaeT, YTO aBTOPbI NIUTEPATYPHbIX U Xy4OXXECTBEHHbIX
Npon3BeAEeHNI NOMb3YTCA UCKMHOYMTENBbHBIM NPaBOM pa3peluatb agantaumm, apaHXnpoBKU U1
Apyrue nepeaenku cBoux npousseneHuii. CornacHo topuamnyeckomy criosapto bnaka®,
BnagenbLibl aBTOPCKOro npasa 06naaatT UCKITYNTENBbHBIM NPaBOM OCYLLECTBNATL HA OCHOBE
OXpaHseMoro nponsseaeHus NoAroTOBKY NPOU3BOAHbIX NMPOU3BEAEHUI UK NePeEnoK.

AnbTepHaTMBHOE yperynupoBaHue CnopoB

AnbTepHaTmMBHOE yperynupoBaHue cnopos (AYC) npegnaraet anbTepHaTUBY opuLmnanbHbIM,
cynebHbIM cuctemam paspeLleHnsi CnopoB B 0611acTu MHTENNEKTyanbHOM CO6CTBEHHOCTH,
KOTOpble MOTYT BO3HUKATb B OTHOLLIEHWUM TPAAULMOHHBIX 3HAHWUIA, TPAOULMOHHbBIX BblpaXXeHUN
KynbTypbl U reHeTu4ecknx pecypcoB. AYC nmeeT Lenblo YperynmpoBaHue Cropos
HecocTHa3aTenbHbIMM MeTogaMu 4sia Toro, YTobbl 406MBATLCS B3aUMOBLINOAHbIX AN BCEX
CTOPOH pesynbTaToB. bnarogapsa AYC cTopoHbl camu 6epyT Ha cebs OTBETCTBEHHOCTb 3a
yperynmpoBaHne KOHMIMKTa 1 MOTyT MPMHMMAaTh BO BHUMaHWE gpyrne BONpocChl, MOMUMO
npaBoBbIX HOpPM. AYC xapakTepusyeTcs Hanmunem Kak opuunanbHbiX, Tak U HeodumumanbHbIX
npoueayp, npegnaras BapuaHThl, BbIXOAsLWME 3a paMku cyaebHoro npouecca, n npegoctaBnss
CTOpOHaMm GorblUe KOHTPOS B onpeneneHn napamMmeTpoB crnopa 1 Hanbonee nogxodsiiero
nyTy ANg AOCTMXKEHUs paspelleHnd. YeTbipbMsi rmaBHbIMM MeTogamu AYC aBnsroTcs
neperoBopbl, NOCPEAHNYECTBO, apbuTpax n coBMmecTHoe npaeo. Bonpockl, kacatowmecs
TPaANLMNOHHBIX 3HAHWUI, YacTo ObIBAKOT CITOXHO NEPENIIETEHHBLIMMU C KYJbTYPHbIMU LLEHHOCTSIMN,
N MHOTME pasHornacus ceBssaHbl C BOMpOCamMu HaAexallero ¢ TOYKM 3peHns KynbTypbl
NCcnomnb3oBaHnd, obMeHa 3HaHUAMM 1 YKasaHus npuHagnexHoctn. AYC aBnsaeTcs BaXkHbIM
3M1IeMEHTOM B LIENOM Ananas3oHe BapuaHTOB yperynmpoBaHusi CNOPOB, UMEIOLLMXCS B
pacnopsiKeHUN KOPeHHbIX Hapoa4oB M NoNb3oBaTenen N3 Yncrna TPeTbUx CTOPOH®.

OpoGpeHue n yyactue

O6LwenprHATOro onpeaeneHns 3Toro TEpMUHA He cyllecTByeT. B 0QHOM M3 KOHTEKCTOB ObIfo
BbICKa3aHO NpeanoXeHune, YTo, HECMOTPSA Ha ncnonb3oBaHue B ctatbe 8(j) KoHseHyuu o
buonozuyeckom pasHoobpasuu (1992 r.) BbipaxxeHUa «C ogobpeHnsa 1 nNpu yyactum», B
pasnu4YHbIX peLlEeHUsX, kacawmxcsa ctatb 8(j), 9TOT TEPMUH UCTONKOBLIBAETCS B 3HAYEHUU
«npepBaputensHoe o60CcHOBaHHOE cornacuex»®.

BeHecduumapbl oxpaHbl

O6LWEenpUHATOro onpeaeneHns 3Toro TepMMHa He CylecTByeT. TeM He MeEHee MHorue
3aMHTepecoBaHHblE CTOPOHbLI OTMEeYanu, YTo NPOUCXOXAEHNE U BnageHne TpaguumMoHHbIMM
3HaHUAMW 1 TPAOULMOHHBIMU BbIPAXKEHUSIMU KYTbTYpPbl, Kak NpaBuIio, CYnTaeTcs
KONNEKTUBHBLIM, NO3TOMY NtoObIE NpaBa U MHTEPECHI MPUMEHUTENBHO K 3TOMY NPOAYKTY
AOIMKHbI NpUHaanexaTb obLmHam, a He oTAenbHbIM Nuuam. OHaKo B HEKOTOPbIX Cryyasix
oTAernbHble NnLa, TakMe Kak TpaauLMOHHbIE LLenUTenun, MoryT CYMTaTbCs HOCUTENSIMU
TPaAMLUMOHHBIX 3HAHWI UMN TPAAULMOHHBIX BbIPaXXEHWU KyNbTypbl 1 GeHedmumapamm oxpaHsbl’.

8 My6nukaunss BOUC «PykoBoacteo BOMC no goroBopam B 06nacti aBTOpCKOro npaea M CMEeXHbIX Npas u
"Moccapuit TepMMHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npasamy», BOUC, cTp. 264.
4 B naHHoM pokymeHTe ucnonb3yetcs 10-e nsganHue nog pen. bparnana A. MapHepa.

NHdpopmaumoHHas cnpaska BOVC Ne 8 «AnbTepHaTUBHOE yperynmpoBaHue CrnopoB, KacaroLmxcs

WHTENNeKTyanbHON COOCTBEHHOCTM, TPAANLMOHHBLIX 3HAHWUIA, TPAAULMOHHBIX BbIPaXKEHWUI KynbTypbl 1

reHeTUYECKNX pecypcoBy, AOCTyNHas Ha: https://www.wipo.int/publications/en/details.jsp?id=3877.

6 PekomeHAaumu, BbIHECEHHbIE yY4acTHUKaM NeperoBopoB — npeacrasutenam ctpaH Adppukn Ha Bropom
NnoaroTOBUTENTbHOM COBELL@HUN KOPEHHbIX HAPOJ0B U MeCTHbIX 00wuH Adpukn, UNEP/CBD/COP/10/INF/37,
14 okTabps 2010 .

7 OTt4eT cemHaguaTton ceccun Komuteta (WIPO/GRTKF/IC/17/12).
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HekoTopble HaumMoHanbHbIE U pernoHarnbHble 3aKoHbl 06 oXpaHe TpaaULMOHHBLIX 3HAHWI U
TPaAMUMOHHBIX BblpaXKeHWU KyrbTypbl HAAENAOT NpaBamMn HENOCPELACTBEHHO
COOTBETCTBYHOLLME HAPOAHOCTU M 0BLWMHBLI. Bo MHOrMx cnyyasix npaBaMu HagensieTcs
NpPaBUTENbCTBEHHbIV OpraH, NpMYyem YacTo npeaycMaTpuBaeTcs, YTO NOCTYNMEHNs OT
NpefocTaBneHUs NpaB Ha UCNONb30BaHNe TPaAULUMOHHbBIX 3HAHUIA UMW BbIPAXXEHUIN KyNbTypbl
NPUMEHSIITCS AN peanu3auum nporpaMm B 06nactsix o6pasoBaHusi, yCTOMYUBOrO pa3BUTmS,
HaLMOHaNbLHOro Hacneausi, coumanbHOro obecnevyeHns Unu KynbTypbl.

B xone o6cyxaeHnii aToro Bonpoca 6bifio 0TMEYEHO, YTO AaHHbIA TEPMUH MOXKET BKIOYaTb
KOpEHHblE HapOAbl, KOPEHHbIE OBLLMHbI, MECTHbIE OBLUHBI, TPAAULMOHHbIE OBLLMHBI,
KyNbTYpHble OGLUMHbI, HAaUUK, OTAENbHbLIX NAL, FPYNMbl, CEMbM U MEHBLLVHCTBA.

Buonoruyeckoe pasHoo6pasue

B ctatbe 2 KoHeeHuyuu o 6uonoaudeckom pa3Hoobpasuu (1992 r.) TepMnH «Buronorunyeckoe
pasHooGpasne», YacTo CoKpallaeMbiil kak «GrnopasHoobpasne», onpeaenseTcs kak
«BapnabenbHOCTb XXNBbIX OPraHM3MOB 13 BCEX UCTOYHUKOB, BKIHOYas, cpeam NpoYyero,
Ha3eMHble MOPCKME M MHbIE BOOHbIE SKOCUCTEMbI U SKONOrMYECKMe KOMIMIEKChI, YacTbio
KOTOPbIX OHU SIBNSIIOTCH; 3TO NMOHATME BKMOYaeT B cebs pa3Hoobpasne B pamkax Buaa, Mexay
BMAaMu 1 pa3Hoobpasne 3KoCUCTEMY.

Buonornyeckue pecypchl

Kak onpegensetcs B ctatbe 2 KoHeeHyuu o buosioeudeckom pasHoobpasuu (1992 r.), atoT
TEPMUH «BKITHOYAET reHeTUYECKNE PECYPCbI, OPraHn3Mbl UM UX YaCcTKU, NONYNALMM UNun nobble
apyrve BuoTuyeckne KOMMOHEHTbI 3KOCUCTEM, UMEIOLLME PAKTUYECKYIO U NOTEHLMANBHYO
NONEe3HOCTb UM LIEHHOCTb ANsA YyenoBeyectBa». [103TOMy reHeTUYeCKne pecypcbl COCTaBNSAOT
O[lHYy KaTeropuio BUONOrMYecKknx pecypcos.

B ctatbe 1 peweHuss Ne 391 AHOckoz20 coobujecmesa o pexume docmyrna K 2eHemMuUYeCKUM
pecypcam (1996 r.) 3TOT TEPMUH ONpenensieTcs Kak KMHOMBUAYYMbIl, OPraHnU3Mbl UK UX YacTw,
nonynsiumMm unu nioboble GuoTMYEcKMe KOMMNOHEHTbI, UMEKOLNE LEHHOCTb UNN peanbHY UIn
NOTEHLMANbHYIO NOME3HOCTb, KOTOPbIE COAEPXKAT rEHETUYECKNE PECYPCHI UITN X NOBOYHbIE
NPOAYKTbI».

B apyrux ropuanyeckmx 4OKyMeHTax B 0611acT MHTENNEKTyanbHOM COOCTBEHHOCTU 3TOT
TEPMMH He UCMOMb3yeTCsl, a UMEKTCH CCbINKM Ha «buonornyeckun matepvany». B [Qupektuse
EBponenckoro cotsa o NpaBoBOK oxpaHe buotexHonormyeckux nsobpetexHui (1998 r.) oH
onpepensieTcs Kak «MaTtepuvarn, coaepxallni reHeTUYECKy MHopMaLno U CNoCoBHbIN Ha
CaMOBOCMPOM3BOACTBO MM BOCMPON3BOACTBO B GMONOrMYECKOn CUCTEME.

B cooTtBeTcTBMM ¢ Kogekcom PenepanbHbix npasun CLUA Buonornyecknin matepuan BkrnodaeT
«MaTepuan, CrnocobHLIN Ha NPAMOoe UIM HENPSIMOE CaMOBOCNPOU3BEOEHUEY.

B cooTteeTcTBUM cO cTaTben 2 KoHBeHUMM 0 Bronorudeckom pasHoobpasmm (1992 r.),
Buonornyeckne pecypcbl BKITHOHAKT KreHEeTUYECKNE pecypCbl, OPraHn3Mbl UM UX YacTw,
nonynauum unm niobble gpyrme GMoTMYECKNE KOMMOHEHTbLI SKOCUCTEM, UMeIoLLnE haKTUYECKYHO
NN NOTEHUMAarbHY NONE3HOCTb UM LEHHOCTb 4115 YeNOoBEYECTBay.

BuoTexHonormyeckme nsobpeteHus
ATOT TepMUH onpeaenseTca B AMpeKTuBe Egpornelicko2o cor3a o rnpasosoli oxpaHe

6UOMEXHOI02UYECKUX U306pemeHuUll Kak «M300peTeHms, KOTopble KacatoTcs NPoayKTa,
COCTOSILLEr0 M3 UMK coaepkaLlero 6MonorMyecknin Mmatepuan Unm NpoLLecc, C NOMOLLIbHO
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KOTOpPOro Guonornyeckuii MaTepuan NPou3BoOANUTCS, NepepabaTbiBaeTCa UNN UCNONb3YeTCsin 8.
BroTexHonornyeckne n3obpeTeHns 4ensTcs Ha TP KaTeropun: MpoLecchl Co3aaHus u
MOAMMKaALNM XUBbIX OPraHn3MOB U Bronornyeckoro matepuana, pesynbtaTbl Takmx
MPOLIECCOB U UCMOSb30BaHNe Taknx pesyrnbTaTos®.

BuotexHonorusa

B ctatbe 2 KoHeeHyuu o buonozaudeckom pasHoobpasuu (1992 r.) aToT TepMuH onpeenseTcs
Kak «no6on BUO TEXHONOMMU, CBSA3AHHbIV C UCMONb30BaHNEM OMONOIMYECKUX CUCTEM, XKMBbIX
OpPraHN3MOoB UMM UX NPOU3BOAHbLIX ANl U3rOTOBMEHNUSI NN N3MEHEHMWS MPOAYKTOB UMK
NPOLIECCOB C LIENbIO NX KOHKPETHOro Mcnonb3oBaHusa». B Hazolickom npomokorne
peaynuposaHusi docmyra K 2eHemu4ecKuM pecypcam U COBMECMHO0 UCM01b308aHUs Ha
cripasednueol U pasHol 0CHoge 8bI200 0mM UX rnpumMeHeHus K KoHeeHUuu o 6uono2u4ecKom
pasHoobpasuu (2010 r.) ncnonb3yeTcs Takoe xe onpeneneHne, Kak B ctaTbe 2.

B cooTBeTCTBMM C 3asiBrneHneM NpoaoBonbCTBEHHOM U CEMbCKOXO3SIMCTBEHHOM OpraHn3aumm
(PAO) no 6uotexHonormum ot 2000 r.: «[pu NogOBHONM LLIMPOKOWN NHTEpRpeTaumm, onpeaeneHune
BMOTEXHONOIMM OXBATUT MHOTME METOAbI U TEXHOMOIMKN, KOTOPble 0OLIYHO UCNONb3YTCA B
CenbCKOM XO3ANCTBE M NPOM3BOACTBE NPOAOBONLCTBUA. [1pn MHTEpnpeTaunm B y3KOM CMbICHE,
KOoTopas paccMmaTpmBaeT Tonbko HoBble MeToabl [IHK, monekynsapHyto 6uonoruio un
penpoayKTUBHbIE TEXHOSOIMK, onpeaeneHne GMOTEXHONONMM OXBaThiBaeT psag pasfiMdHbIX
TEXHOMOMNIN, TaKMX, KakK reHHas MHXeHepus 1 nepegaya reHos, pacwundgposka AHK u
KNOHMpOBaHWE PacTEHWUI U KMUBOTHBIX» 0.

TepmuH «coBpeMeHHast BUOTEXHONOMMNSI» Takke onpeaenseTca B ctatbe 3 KapmaxeHckoz2o
rnpomokona o buobe3onacHocmu Kk KoHeeHUuu o 6uoroau4ecKkom pasHoobpasuu, KOTopbI Bbin
npuHAT B 2000 r., KaK «NpUMEeHeHue: a) MeTOAOB in Vitro ¢ MCnonb3o0BaHNEM HYKNEeUHOBbIX
KUCIMOT, BKMNtoYasi pEKOMOUHaHTHY0 Ae3okcupuboHyknenHosyto kucnoty (OHK) un npamyio
MHBEKLMIO HYKNENHOBBIX KUCMOT B KNETKN UNW OpraHensibl, Unu b) MeToaoB, OCHOBaHHbIX Ha
CMUAHWUM KNETOK OPraHM3mMOoB C pa3HbIM TaKCOHOMUYECKUM CTaTyCOM, KOTOPbIN No3BonseT
NpeoaoneTb eCTECTBEHHbIE (PN3NONOrMyeckme penpoayKTUBHbIE UM PEKOMBUHALMOHHbIE
6apbepbl 1 KOTOPbIE HE ABNSITCA MeToAaMU, TPaaULMOHHBIMU NS BbIBEAEHUS U CENeKUnm».

OpraHunsaumsa akoHoMu4eckoro coTpyaHudectsa un passutus (O3CP) ncnonbsyeT HamepeHHO
LUIMPOKOE onpeaereHne, oxeaTbiBaloLee BCIO COBPEMEHHYIO BUOTEXHOMOrMIO, a Takke MHorme
TPaAWLUMOHHbIE NNK NOrpaHnYHble BUAbl AeaTenbHocTh. K GrnoTexHonormm oTHoCUTCS
«MPUMEHEHNE HayKN U TEXHUKM K XMBbIM OpraHMamam, a Takke K X 4acTam, NnpoayKram u
MOZESNSAM, C LIerbio M3MEHEHUS XUBbLIX UITM HEXUBBLIX Matepuanos AN Co3AaHusa 3HaHUN,
TOBapoOB U yCryr» B COMETaHUM € nepeyHeM BUOTEXHONOrMYeCKUX METOAOB, BKIOYAIOLNX,
cpeam npoYero, TePMUHbI «reHHasa UHXeHepUusa», «pepmeHTauus ¢ UCnonb3oBaHNEM
BuopeakTopa», «reHHas Tepanusy, «oMonHpopmaTnka» n «HaHobuoTexHonorusa» ',

BoHHCKMe pykoBoAsiLuue NPUHLMNBLI MO 06ecneyeHunIo focTyna K reHeTUM4eCKUM
pecypcam u COBMeCTHOro UCMOMb30BaHUs Ha cpaBeAfIMBOM U paBHOW OCHOBe BbIroA
OT UX NPUMEHEeHUS

BoHHcKue pykogodsiwue npuHyurnsi no obecrne4eHuro docmyna K 2eHemu4eckuM pecypcam
U CO8MEeCMmHO20 UCNosib308aHUsI Ha crpaeedsiueoll u pagHoli ocHoee 8bI200 om ux

8 Cratbs 3.1 Onpektubl 98/44/EC EBponerickoro napnameHta n Coeta EBponbl oT 6 ntons 1998 r. o
NpaBOBON OXpaHe BUOTEXHONOrMYECKUX N306peTeHU

9 Cwm. pokymeHT WIPO/GRTKF/IC/1/3, nyHKT 16.

10 3asasneHne PAO o buotexHonorum, goctynHoe Ha: http://www.fao.org/biotech/fao-statement-on-
biotechnology/en/.

" CM. onpeaerneHue 1 NosHbIi nepeveHs Ha:
http://www.oecd.org/sti/biotechnologypolicies/statisticaldefinitionofbiotchnology.htm.


http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
http://www.fao.org/biotech/fao-statement-on-biotechnology/en/
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npumeHeHusi 6biny npuHaTbl B 2002 r. KoHdepeHumenn CtopoH KoHeseHyuu 0 buono2u4yeckom
pa3Hoobpasuu ansi pykoBoACTBa B peanv3aumm COOTBETCTBYHOLLNX MONoXeHun ctaten 8(j),
10(c), 15, 16 n 19 KoHBeHLMK, KacatoLwmxcs OCTyna K reHeTUYEeCKUM pecypcam U COBMECTHOIO
Ncnonb3oBaHus Bbirod. PykoBoasime NpuMHUMNBI HOCAT 4OOPOBObHbLINA XapakTep U
aapecoBaHbl LUMPOKOMY KpYry 3auHTEpecoBaHHbIX CTOPOH 2. OHM oxBaTbiBalOT NpoLEeAypHble U
pernameHTMpyloLme acnekTbl, B YaCTHOCTU, NpeasapuTenibHoe 060CHOBaHHOE cornacue, u
onpenensitoT AeHEXHble U HefeHeXHble (opMbl Bbiroa ™.

MexaHunsm nocpeagHun4yecTBa

CornacHo rnoccapwuto, ncnonssyemomy lNporpammont OOH no okpyxatowen cpege (FOHEM),
No4 MexaHM3MOM NOCpeAHMYECTBA M3HAYarIbHO MOHUMAICS (PUHAHCOBLIN MEXaHU3M, NpK
KOTOPOM yyacTBytoLme 6aHKn 0OMeHMBaOTCH YeKaMn U BEKCENAMU U AEHEXHbIe pacyeTbl
NPOBOAATCA TOMbKO B OTHOLLEHMM YACTOrO canbao. B HacTosiwee Bpemsi 3HavyeHne TepMmnHa
ObINo paclmpeHo 1 BkNoYaeT Nobyro opraHM3auunio, KOTopas CBOAUT BMECTE NMOCTaBLUNKOB U
notpebutenen ToBapos, ycnyr nnu nHdopmaumm, obecnevnsasi Takum odpasom COOTBETCTBUE
MeXay cnpocom u npegnoxeHnem. B cootBeTcTBumM ¢ KBP 6bin co3gaH MexaHnsm
nocpeaHnyecTBa Ans obecneveHmsa JOCTyna BCEX roCy4apCTBEHHbIX OPraHoB K MHAopMauum n
TEXHONMOormsam, Heo6xoaNMbIM UM A5 OCYLLEeCTBNEHNs AeAaTeNbHOCTM B obnacTtu
BGuopasHoobpasus 4.

KOAM(bMHMpOBaHHbIe TPaANUNOHHbIE 3HAHNA

«KoandumumpoBaHHble TpaaULMOHHbIE 3HAHWUSI» OTHOCATCS K « TPAAULUMOHHBIM 3HAHUSIM,
KOTOpble BOMMOLLEHbI B CUCTEMATUYECKON U CTPYKTYPMPOBaHHON hopme, NO3BONSOLLEN
ynopsiAouMBaTh, OpraHM3oBbIBaTh, KnaccuuumpoBaTb 3HaHUS U pacnpenensiTe Ux no
KaTeropusim TeM UInm MHbIM criocoGom» 3.

B yacTHoCTM, B 06nacTn TpaguumMoHHOM MeauumnHel 'pynna cneumManmcToB NO HETPaANLMOHHOWN
mMeanunHe BcemmnpHonm opraHmsaumm sgpasooxpaHenuns (BO3) nposoant pasrpaHnyeHme
mexay (a) koduguyuposaHHbIMU CUCTEMaMWN TPAOULMOHHON MEAULUHBI, KOTOPbIE Obinn
NMMCbMEHHO PacKpbITbl B APEBHUX CBALLEHHbLIX TEKCTaX U NMOMHOCTLIO OTHOCATCS K cdhepe
06LLeCTBEHHOro AOCTOSHUSA, KakK, Hanpumep, atopsea, nony4vmsLLas packpbiTue B APEBHUX
CaHCKpPUTCKMX TekcTax'® unu TpaguumoHHas kutanckas megmumHa (TKM), nonyymsluas
packpbITMe B APEeBHEKUTANCKMX MeanLmMHckux Tekctax'’; u (b) HekodugbuyuposaHHbIMU
TPaAMLMOHHBIMY MEANLNHCKUMU 3HAHUSAMU, HE 3ahUKCMPOBAHHBIMU NMMCBMEHHO U BO MHOTMX
crny4asx He nony4arLwuMm packpbiTUS CO CTOPOHbI HOCUTENeW, nepeaaBasiCb U3 NOKONEHUs B
NnokoneHune B YCTHOW Tpaguumn. Tak, Hanpumep, B KOxHON A3uun KoanduumpoBaHHbIE CUCTEMBI
3HaHWIN BKNOYaOT MEeANLMHCKYIO CUCTEMY alopBeabl, KOOUMULNPOBaHHYIO B 54 aBTOPUTETHbIX

12 CMm. BoHHcKMe pykoBoasilume npuHumnbl, ctaten 1, 7(a) n 17-21.

13 CMm. BoHHCcKMe pykoBoasiluMe NpuHLmMnbl, ctaTbk 24-50 1 npunoxeHue 1.

14 UNEP Glossary of Terms for Negotiators of Multilateral Environmental Agreements, page 22, nmeetcs Ha:
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-
agreements.

Cnncok 1 kpaTkoe TEXHUYECKOE NOSICHEHUE Pa3nMYHbIX (OPM, B KOTOPbIX MOXHO HaNTW TpaaULMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkT 16 MpunoxeHuns.

AtopBefa npefcrtasnseT cobon koanpuLMPOBaHHYIO CUCTEMY TPAAULIMOHHON MEeANLIMHBI, MONYYUBLLYIO
NMMCbMEHHOE packpbiTUe B BEANYECKUI Nepuo, BO BPEMS COCTaBIIEHUS] apuUsiMmn TEKCTOB YeTbipex Beg
(1500-1800 rr. go H.3.). Hambonbluee Yncno ynoMmmHaHuin o Helt BcTpedaeTcsl B Puegede u Amxapesasede.
17 Cucrtema TpaguLMOHHOW KATANCKOM MeaMumHbl Bbina nsHavansHO KoauduMumMpoBaHa U NMCbMEHHO packpbIiTa
B Tpakmame }Kenmoeao umnepamopa — nepsomM pyHAaMEHTaNbHOM, KNacCU4eckom Tpyae, B KOTOPOM
3aknagbiBatoTcs ocHoBbl TKM. PaboTa no cocTaBneHuio TEKCTOB TpakTaTa npogorkanack HeCKOMbKO
ctonetunin, ¢ 3 no 1 BB. 4O H.9.


https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements
https://www.unenvironment.org/resources/report/glossary-terms-negotiators-multilateral-environmental-agreements

WIPO/GRTKF/IC/42/INF/7
Mpunoxexwue, ctp. 10

KHUrax atopsefbl, CACTEMY CUOAXOB, KOANULNPOBAHHYIO B 29 aBTOPUTETHbLIX KHUrax, u
Tpaauumio yHaHu TM66, KoandULMPOBaHHYO B 13 aBTOPUTETHbLIX KHUrax'e.

MpoBoanTCSA ele ogHO pasrpaHnyeHne, a UMeHHoO mexay (i) TPaaNUMOHHBIMWN 3HAHUAMN,
KOTOpble KOOMMULMPOBAHbI, T.€. UMEIOT BOMNSOLLEHME B MMCbMEHHON (hbopMe, 1 KOTOpble
OTHOCATCH K chepe 0bLLEeCTBEHHOro A0CTOAHUSA, U (i) TPaAMLNOHHBIMY 3HAHMSAIMW, KOTOPbIE HE
KOAMULMPOBaHbI U SBNSIKOTCA YaCTbo YCTHOW TPaauLMK KOPeHHbIX 06WunH'®. B gokymeHTe
«Cnuncok n kpaTkoe TEXHNYECKOE NOSICHEHNE Pa3nnNYHbIX (POPM, B KOTOPbIX MOXHO HaWTK
TpaanumnoHHble 3HaHus» (WIPO/GRTKF/IC/17/INF/9) npuBoguTca 4ONONHUTENBHOE
obcyxaeHne KoanuUMpoBaHHbIX TPAANULMOHHBLIX 3HAHUA U HEKOANMULNPOBAHHbIX
TPaAAMLMOHHBIX 3HAHWUNA.

KoHcynbTauumn

CornacHo topuanyeckomMy crioBapto bnaka, koHcyrnbTaumnen sSBnseTcs akT obpalleHns K
KakoMy-nvMb0 nuLy 3a COBETOM UMK C LieNbio y3HaTb MHEHWE 3TOro nuua (Hanpuvep, K lopucTy).

B 0gHOM M3 UCTOYHMKOB yKa3blBAETCS, YTO KOHCY bTaLusl 03Ha4aeT npouecc obmeHa
MHEHUSMW 1 MHopMaLumen. JTOT NpoLecc He SIBNSETCA OAHOCTOPOHHMM, a npeanonaraeT
COBMECTHOE MCMNOMb30BaHNe 3HaHWn U MHeHUn. «KoHcynbTaumsa» o3HavyaeT COTPYAHUYECTBO,
03HAKOMIIEHME C MHEHWEM [IPYroi CTOPOHbI U AEATENbHOCTb B COOTBETCTBUN C 3TUM.
CornacHo Apyrmm UCTOYHMKaM, MPUMEHUTENBHO K KOPEHHbIM 06LLMHaM NpoLecchl
KOHCYNbTaLMN 1 NONYy4YeHNs Cornacusi HOCAT B3aUMOCBSi3aHHbIN xapaktep. Mocpeactesom
KOHCyNbTaLMii Nonb3oBaTeny — TPETbU Nl MOTYT NPUATK K MOHUMaHUIO TOro, YTo TpebyeTcs
ANs NONy4YeHus cornacusi 1 oT KOro OHO AOSMKHO UCXOAWTb, a Nuua, NpegocTasnsaowmne
cornacuve, MoryT fyydLle YsICHATb, Ha YTO MMEHHO OHW NPeAOoCTaBnsT cBoe cornacue?.

KoneeHuusi Ne 169 MexdyHapoOHoul opzaaHusayuu mpyda (MOT) o kopeHHbIx Hapodax u
HapoOdax, eedyuux rrnemeHHol obpa3 xu3Hu (1989 r.), rmacuT, YTo KOHCYbTaUMm NPOBOASTCS
«[006pOCOBECTHO M B hOpME, COOTBETCTBYHOLLEN OOCTOATENBCTBAM, C LIENbl JOCTUXEHUS
AOrOBOPEHHOCTM UMM COrnacus B OTHOLLEHUWN NpeanaraeMbix Mep» (MyHKT 2 cTaTbu 6).

KoHBeHUMA 0 Guonornyeckom pasHoobpasum

KoHeeHuyus o buonozudeckom pasHoobpasuu (KBP) — mexxayHapoaHas KOHBEHLMS, NpUHATadA B
ntoHe 1992 r. B xoge KoHdepeHunn OOH no okpyxatoLlen cpene 1 pasBuTunio, COCTOSIBLUENCS
B Pno-ge-XKanenpo, bpasunus. B cootBeTcTBMM CO cTaTben 1 Lenamm KoHBeHUMN ABNAKOTCA
«CoxpaHeHne B1Monornyeckoro pasHoobpasms, yCTom4nMBoe UCNONb3oBaHWE ero KOMMOHEHTOB U
COBMECTHOE MOfly4YeHne Ha cnpaBeasIMBOM U paBHOM OCHOBE BbIrOA, CBA3AHHbIX C
NCNoNb30BaHWEM reHEeTUYECKUX PECYpPCOB, B TOM YMCre NyTeM npeaocTaBneHns Heobxoanmoro
[OCTyNna K reHeTUYECKUM pecypcam u nyTemM Hagnexawien nepegadm cOOTBETCTBYHOLLMX
TEXHOMNOMNM C y4eTOM BCEX NPaB Ha TakMe pecypchbl U TEXHOMNOMMN, a TakKe NyTemM OOMKHOMo
durHaHcmpoBaHusa». OHa BcTynuna B cuny 29 gekabps 1993 r.

CTpaHa npoucxoxaeHus reHeTu4eCKnx pecypcoB

18 KHurn Takmx Tpaguumn, Kak aropsega, cucteMa CUaaxoB U yHaHW TMB6, ynoMmnHaloTCs B KavecTse
aBTOPUTETHbIX NCTOYHMKOB B NepBom pasgene 3akoHa MHanm 1940 r. 0 NekapCTBEHHbIX Y KOCMETUYECKNX
cpeacTBax Ne 23 (B pea. 3akoHa 0 NeKapCTBEHHbIX U KOocMeTu4ecknx cpeacteax 1986 r. Ne 71). Cm.
nepeyeHb CyLLECTBYIOLLMX OHMaHOBbIX 6a3 AaHHbIX, cogepXKalumx nHpopmMaumio No AOKyMeHTaummn B
obnacTu TpagnumoHHbix 3HaHui (WIPO/GRTKF/IC/3/6), nyHkT 8. Cwm. Takke Karin Timmermans u Togi
Hutadjulu, Cornawenwne TPUMNC un dbapmauesTnyeckne npenapatbl: OtyeT cemmHapa ACEAH no Bonpocam
Cornawenus TPUMNC un ero BnusaHns Ha chapmaueBTUYECKyo NPOAYKUMIo, cTp. 45.

19 Beictynnenue generaunm Kanagel. Cm. OTyet BTOpon ceccun (WIPO/GRTKF/IC/2/16), nyHkT 131.

20 Teppu Axke' [ymu u npasuna — pykosodcmeo KuHemamozpaghucma rno 83aumMoOeliCmeuto ¢ KOPeHHbIMU
Hapodamu, ux Kyrnbmypoul u KoHuenuusmu, cTp. 51.



WIPO/GRTKF/IC/42/INF/7
MpunoxeHwue, ctp. 11

B cooTBeTcTBUM CO cTaTbeln 2 KoHeeHUUU o buonoaudeckom pasHoobpasuu (1992 r.) «cTpaHa
NPOUCXOXOEHNSI TEHETUYECKNX PECYPCOBY O3HAYaeT «CTpaHy, koTopas obnagaeTt aTuMu
reHeTMYeCKNMU pecypcamm B yCrioBusix in-situ». [pyrne onpegeneHns BkAoYaoT
reHeTu4eckme pecypchbl B ycrnoBusx ex-situ. Hanpumep, ctpaHa nponcxoxgeHus
onpefensetca B ctatee 1 peweHus Ne 391 AHOckoeo coobuiecmea o pexume docmyna K
2eHemudeckum pecypcam (1996 r.) kak «cTpaHa, koTopas obriagaeTt reHeTM4eCKuMmn
pecypcamu B YCNoOBUAX in-situ, BkMtovas Te, KOTOpble, HAX04sACh B YCNOBUSX in-situ, B
HacTosiLee BpeMs HaxXoaATCA B YCNOBUAX ex-Situy.

CtpaHa, npeaocTaBnsloLWas reHeTU4YecKkne pecypchbl

B cooTBeTCcTBUM CO cTaTben 2 KoHeeHyuu o buonoaudyeckom pasHoobpasuu (1992 r.) «ctpaHa,
npegocTaBnsaoLas reHeTUYECKUE PeCcypChi» O3Ha4YaeT «CTpaHy, NPeaoCTaBNSAOLLYH0
reHeTn4eckme pecypcbl, CObpaHHbIe N3 NCTOYHMKOB in-Situ, BKMOYaa NONynauMM Kak QUKUX, Tak
M OAOMaLLHEHHbIX BUAOB, MO0 NonyyYeHHble N3 MCTOYHUKOB ex-Situ, He3aBUCMMO OT TOrO,
NMPOMCXOOAT OHU U3 3TOW CTPaHbl UNN HETY.

KynbTypHas obuwmHa

«CoumanbHast obLwyHay» onpeaensieTcs Kak Kpenko CrfiodeHHasi coumanbHas equHuua, YreHbl
KOTOPOW UCMbITLIBAIOT CUINbHOE YYBCTBO €AMHCTBA U CONUAAPHOCTUN 1 KOTopas OTNM4aeTcs oT
APYrMX OGLLMH Hanu4ynem coGCTBEHHOM KynbTypbl UMK KyNbTypHOro obpasua nmbo BapuaHTom
POAOBOV KyNnbTypbi?'.

KynbTypHoe pasHoo6pa3sue

B cootBeTcTBUM ¢ KOHBEHUUEU 06 OXpaHe u NoowpeHUU pasHoobpasus ¢hopM KyribmypHO20
camosbipaxeHus (2005 r.) OpraHnzaumm O6begnHeHHbIX Hauui no Bonpocam obpa3oBaHus,
Hayku u kynbTypbl ((OHECKO), KynbTypHOE pa3Hoobpa3sune o3Ha4YaeT MHOroobpasune opm, ¢
MOMOLLIbIO KOTOPbIX KYNbTYpbl FPpYnn 1 06LWEeCTB HAXOAAT CBOE BblpaXeHue. AT (hOpMbl
CaMOBbIpaXeHUsi NnepefarTCcs BHYTPU rpynn 1 O6LLECTB U MeXAy HUMN?2,

BbipakeHUs KynbTypbl

B KoneeHuyuu 06 oxpaHe u noowpeHuu pa3Hoobpa3susi popM KyribmypHO20 CaMO8bIpaXeHUsi
(2005 r.) OpraHmsaumm O6begMHEHHBIX Hauui no Bonpocam 00pa3oBaHust, HAyKu U KynbTypbl
(KOHECKO) BblpaxeHus KynbTypbl ONpeaensitoTca Kak «Takme opMbl CaMOBbIPaXeHUs,
KOTOpble NpeacTaBNAlT coboM pesynbTaT TBOpYECTBA OTAENbHbLIX NNLL, FPYnn unn obLwecTs 1
KOTOpblE MMEIOT KyNbTypHOE cofepaHune» 23,

KynbTypHOe Hacneaue

IOns uenen KoHeseHuuu 06 oxpaHe 8CeMUPHO20 KyrlbmypHO20 U rnpupodHo20 Hacnedus

(1972 r.) Opranmsaumm O6begMHEHHbIX Hauuni no Bonpocam 06pa3oBaHusl, Hayku U KynbTypbl
(KOHECKO) kynbTypHbIM Hacneanem cuYMTaroTca cneayowime o6beKTbl, NEPeYnCneHHbIE B
cratbe 1:

(a) mamsimHuku: npou3sedeHUs1 apxXumeKmypbl, MOHYMEHMmMasibHOU CKybrmypbi U
xueonucu, 3neMeHmsl Uu CmpyKmypbl apxeosio2audeckoeo xapakmepa, Hadnucu,

21 MpoekT rnoccapusi, NpeaoXeHHbIN Ha COBELLAHUN rpynnbl 3KcnepToB U3 HuaepnaHaos, co3aBaHHOM Gopo
HaumoHanbHoM komuccun Hugepnangos no Bonpocam KOHECKO, TER/CH/2002/WD/4, 2002.

22 MyHkT 1 ctaTbn 4 KonseHuun KOHECKO 06 oxpaHe n noolpeHumn pasHoobpasns opm KynbTypHOro
camoBblpaxeHus, 2005 .

23 MyHkT 3 ctatbn 4 KoHBeHumn KOHECKO 06 oxpaHe u noolpeHun pasHoobpasus opm KyrnbTypHOro

camoBblpaxeHus, 2005 r.
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newepsbl U epynbl 37IEMEHMO8, KOmMOopble UMerom 8bI0atouyocsl yHU8epCaslbHY
UEHHOCMb C MOYKU 3peHUsI UCMOpUU, UCKyccmea Unu HayKu;

(b) aHcambnu: epyrninbl U30UPOBaHHbIX Uil 06beOUHEHHbIX CMPOEHUU, apxumeKkmypa,
eOUHCMEBO Uriu €e53b C nelidaxkeMm Komopbix npedcmassisiom ebl0aruyrocs
yHUBepcarsbHy UeHHOCMb C MOYKU 3PEHUST UCMOopUU, UCKyccmea Unu HayKu;

(c) docmonpumevyamerbHble Mecma: npou3sedeHUs Yero8eKa Uil CO8BMECMHbIE
meopeHusi Yeroeeka u npupoObl, @ makxe 30Hbl, 8K/IHOYas apxeosioaudecKkue
docmonpumedamesibHble Mecma, npedcmassisirouue 8bl0arWyCs yHUBEPCalIbHYIO
UEHHOCMb C MOYKU 3PEHUS UCMOopUU, 3CMEeMUKU, 3MHOI02UU UU aHMpPOMoaoauu.

KynbTypHasa caMo6bITHOCTb

«KynbTypHasi camoBObITHOCTb» YKa3biBaeT Ha HanM4Me COOTBETCTBMSA MeXAy OOLMHON —
HaLMOHaNbLHOW, 3THUYECKON, A3bIKOBON U T.4. — W €€ KYNbTYPHOM XN3HbIO, a Takke Ha npaBo
KaXkgol oBLMHBI Ha COGCTBEHHYO KynbTypy?*. KoHeeHuusi Ne 169 MexdyHapodHol
opeaHuszayuu mpyda (MOT) o kopeHHbIx Hapodax u Hapodax, eedyuux rniemeHHol obpas
JKU3HU 8 He3asucumbix cmpaHax (1989 r.), rmacut, 4to npaBUTENbCTBA AOJKHLI OKa3biBaTb
COOencTBMe NOSTHOMY OCYLLIECTBNEHUIO COLMAnbHbIX, 3KOHOMMYECKUX U KYNbTYPHbIX NpaB 3TUX
HapOAOB NPY YBaXXEHUN NX CoLManbHOM U KyNbTYpHOM caMOBbITHOCTH, X obbl4aeB 1 Tpaauuui
N UX MHCTUTYTOB?S.

KynbTypHble LLleHHOCTH

B ctatbe 1 KoHgseHUuuU 0 Mepax, HarpaessieHHbIX Ha 3arnpeuweHue u rpedyrnpexaoeHue
He3aKoOHHO20 8803a, 8bI803a U rnepedayu rpasa cobcmeeHHoOCmMuU Ha KyrbmypHble yeHHocmu
(1970 r.) Opranusaumm O6beamHeHHbIX Hauun no Bonpocam o6pa3oBaHus, Hayku U KynbTypbl
(KOHECKO) KynbTypHBbIMU LEHHOCTSIMWU CYUTAOTCS LLEHHOCTM PENUIMO3HOIO U CBETCKOTO
Xapaktepa, KoTopble pacCcMaTpUBalOTCA KaxablM rocyapCTBOM Kak NpeAcTaBnstoLwme
3HayeHue Ons apxeornornm, JOUCTOPUYECKOro nepnoaa, MCTopun, NuTepaTypbl, UCKYyCCTBa U
HayKu 1 KOTOpblE OTHOCATCA K NepPeYnCrnsieMbIM HKE KaTeropusam:

a) penkue Konnekuumn n obpasubl hriopbl U dhayHbl, MUHEPaANorMm, aHaTOMUnM 1 NpeaMeThl,
npeacTaBnsaoLmne UHTepec Ansa naneoHTonoruuy; b) UeHHoCTK, Kacatowmeca NCTopun, BKYas
NCTOPUIO HAYKN U TEXHWNKN, UCTOPUIO BOVH M OBLLIECTB, a Takke CBA3aHHbIE C XU3HbIO
HauMOHanbHbIX AeaTenen, MblCriMTenen, y4eHblX 1 apTUCTOB U C KPYMHbIMU HaLMOHaNbHbIMK
coObITUAMMU; C) apxeonornyeckme Haxoaku (Bkroyasi 06blYHbIE N TalHbIE) U apXeoriormMyeckne
OTKpbITUA; d) COCTaBHblE YaCTM pacyNEHEHHbIX XYA0XXECTBEHHbIX 1 UICTOPUYECKUX MaMSATHUKOB
N apXeornornMyeckmx MecT; €) cTapuHHble npegMeTbl 6onee yem 100-neTHen AaBHOCTH, Takne
Kak Haanucu, YekaHHble MOHeTbI 1 nevaTu; f) aTHonmornyeckme matepuansl;

g) XyOoXeCTBEHHble LeHHOCTU, Takue Kak: i) nonoTHa, KapTUHbI U PUCYHKU LIENMKOM PYYHOWN
paboTbl Ha NGO OCHOBE 1 M3 NBbIX MaTepMarnoB (3a UCKITIOYEHNEM YEPTEXEN U
NPOMBbILUSIEHHbBIX N3OENWI, YKPALLEHHbIX OT PYKK); ii) OpurMHanbHble NPON3BEeAEHMS
CKYNbMNTYPHOro UCKyCcCTBa U3 NtobbIX MaTepmanos; iii) opuriHanbHble rpaBlopbl, 3CTaMIbl U
nutorpaduun; iv) OpuriHanbHble Xy4OXeCTBEHHbIE NOABOPKN N MOHTaXM M3 NHOObIX
MaTtepuanos; h) pegkue pykonucu n MHKyHalyIbl, CTapUHHbLIE KHUMN, JOKYMEHTbI U U34aHus,
npegcrasnstowme ocobbli MHTEPEC (MCTOPUYECKUNA, XYAOXKECTBEHHbIN, HAYyYHbIN,
nuTepaTypHbIv U T.4.), OTAENbHO UMW B KONNEKUMSAX; i) NOYTOBbIE MAapPKX, HANOroBble U
aHarnorMyHble MapKun, OTAEITbHO UKW B KONNEKUUNX; j) apxmBbl, BKNoYass GOHO-, pOoTO- 1

24 Teszaypyc FOHECKO, nmeetcst Ha
http://www.vocabularyserver.com/unesco/en/index.php?tema=2526&/cultural-identity.

25 KoHBeHuma MOT o KOpeHHbIX Hapoaax U Hapoaax, BeAyLmX NieMeHHoN 06pa3 Xn3H B HE3aBUCUMbIX
ctpaHax 1989 r. (Ne 169), nyHkT 2 b) cTtaTtbu 2.
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kKnHoapxmBbl; k) mebenb 6onee yem 100-neTHen AABHOCTU U CTapUHHbIE MY3blKarnbHbIE
NHCTPYMEHTbI.

XpaHutenb

Opuanyecknii cnosapb bnaka gaet cneayiollee onpegeneHne XxpaHuTens: «nvuo unu
yupexaeHune, KOTOpoe COCTOUT Ha NonevyeHnn nnm xpaHeHun (pedeHka, CoObCTBEHHOCTH,
OOKYMEHTOB UNK ApYrux LeHHocTen)». CornacHo TOMY e UCTOYHUKY «NOMNeYnTenscTBO»
OTHOCUTCSH K YXOA4Y U KOHTPOJSIIO 3a BELLbIO UM YENOBEKOM A5 MPOBEPKM, COXPaHEHUS Unn
BesonacHocTu. «XpaHuTenb» onpegenseTca B OkchopackoM crioBape aHrfUINCKOro A3blka Kak
«NLO NN OpraHn3aumsi, KOTOpoe UNn KoTopas OCyLLECTBASIET NONEYNTENLCTBO HaA kemM-nnbo
unu xpaHeHue Yyero-nnubo; onekyH». Cnosapb «Merriam-Webster» cogepxuTt Takoe
onpegeneHne: «HEKTo, KTo obeperaeT 1 OCyLLeCTBNAET OXpaHy Unu XxpaHeHne». TepMuH
«XPaHUTENb» B KOHTEKCTE TPaANLMOHHBIX 3HAHWIA N BbipaXXeHU KyNbTYypbl OTHOCUTCS K TEM
o6LWNHaM, Hapo4HOCTAM, OTAENbHbLIM NMLAM U APYIMM CyObeKTaMm, KOTOpble B COOTBETCTBUU C
HOopMamu O0BbI4HOro NpaBa U APYron NPakTUKON COXPaHSAT, UCMOMb3YIOT N pa3BnBatoT
TPaANLUNOHHbIE 3HAHUS U BbIpaXKeHUs KynbTypbl. OH BblpaXkaeT NOHATME, KOTOPOEe OTnnYyaeTcs
OT «npaBa COBCTBEHHOCTMY («BrageHUA») Kak TaKOBOro, NOCKONbKY «XpaHUTENb» nepeaaet
4YyBCTBO OTBETCTBEHHOCTU, rapaHTupytoLee, YTo TPaanuLMOHHbIE 3HAaHUS NN BblPaXXeHUS
KyNbTypbl UCNOMNb3YOTCA Taknm ob6pasom, 4TO 3TO UCMONb30BaHME YAOBETBOPSET LLEHHOCTAM
0OLLMHBI U HOpMaM 0BbIYHOrO Npasa.

OObIYHbLIV KOHTEKCT

«OBbIYHbI KOHTEKCT» O3HA4YaeT UCMONb30BaHNE TPAAULMOHHBIX 3HAHUIA U BblipaXXeHW
KynbTypbl B COOTBETCTBMM C TAKOW NMOBCEAHEBHOWM NPaKTUKOM OGLLMHbI, Kak, Hanpuvep,
0bblYyHas Npoaaxa MeCTHbIMU PEMECTIEHHMKaMMN KOMUI BblpaxkeHui donbkropa B
maTtepuanbHoi opme?s,

OO6bIYHOE NpaBo 1 npoueaypbl

KOpuaunyecknii cnosapb bnaka gaet cneayiollee onpegeneHne o6bIYHOro Npaea: «npaeo,
OCHOBbLIBaOLLiEECS Ha 00blvasix, KOTOPbIE NMPUHATHI B KAYECTBE 3aKOHHbIX TPEOOBaHUN Unn
00s13aTeNbHbIX NPaBUN NOBEAEHUS; MPaKTUKa U BEPOBaHMUS!, KOTOPbIE CTOSMb XU3HEHHO
HeobXoanMbl 1 NPUCYLLN HYacTK COLManbHO-3KOHOMUYECKON CUCTEMBI, YTO K HUM OTHOCSTCS TakK,
KaK ecrnv Obl OHM GbIIM HopMmamu npaeay. OOGbLIYHOE NPaBO TaKkKe ONpPeaeneHo Kak
«MNpPU3HaHHbIE HA MECTHOM YPOBHE NPUHLMNbI 1 Bonee KOHKPETHBIE HOPMbI UM NpaBuna,
KOTOpblE COXPAHSOTCA U NepefatnTcs B YCTHOW (hOpMeE U NPUMEHSIIOTCS yYpexXaeHusaMm B
pamMKkax OBLLMHbI B LENsIX BHYTPEHHEN pernamMmeHTaLmm unm pykoBoacTea BCEMM acrnektamm
XM3HN» 27, ®OpMbI, B KOTOPbIX BOMMOLLEHbI HOPMbI 06LIYHOIO NpaBa, OTNMYarTCsa ApYr OT
apyra. Hanpumep, 3akoHbl MOTyT GbITb KOANMLUMPOBAHHBIMUY, MMCbMEHHBIMU UINN YCTHBIMWU,
YETKO BbIPaXX€HHbIMU UM UCTMOJTHSAEMbIMWN Ha OCHOBE TPaAULMOHHON NpakTukK. Eulle oanH
BaXXHbIV 31IEMEHT 3aKro4aeTcs B TOM, JENCTBUTENBHO JTM 3T 3aKOHbI NPU3HAKTCS
«opumnansbHO» HaLUoHaNbHBIMU CUCTEMaMU NpaBa CTpaHbl, B KOTOPOW HaxoauTcst 00LLMHA,
n/unu cBsi3aHbl ¢ 3TUMK cucTemamin. Peluarowmm akTopoM B onpeaeneHnn Toro, UMerT Nnn
HEKOTOpble 00OblYan CTaTyC 3aKoHa, SIBMSAETCS TO, CHUTAET N UX OBLLMHA HOpUaMYECKU
00s13aTENbHBIMMW, UM OHM MPOCTO OMUCLIBAIOT PearibHy NPaKTUKY.

HopMmbl 06bI4HOMO NpaBa KacatoTCst MHOMMX acneKToB XU3HW 06LWmMH. OHM onpeaensitoT npaea u
06513aHHOCTIN YNEHOB OBLLUHBI B OTHOLLEHWUM BaXKHbIX aCMEKTOB UX XXU3HW, KyNbTypbl U

26 TrnoBble NONOXEHUs AN HaUMOHarbHbIX 3aKoHoAaTeNbCTB 06 oxpaHe BblpaXeHui donbknopa ot
HEe3aKOHHOT0 MCNOMb30BaHNsA 1 APYrMX HaHoCALWMX ywepb aencteun, 1982 r., nyHKT 42 yactw ll1.
2z MpaBa Ha oxpaHy TPaAMLMOHHbLIX 3HaHWIA: NOCNEACTBUS NPUMEHEHNS HOPM W NPakTMKKM 06bIYHOro Npasa,

CeMuHap-npakTMKym no BOMpOCaM NnaHMpoBaHUS HayYHbIX nccnegosanui, Kycko, Mepy, 20-25 masa 2005 r.
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MUPOBO33PEHUS: HOPMbI 0OLIYHOrO MpaBa MOryT KacaTbCsl UCMONb30BaHWUSI MPUPOAHBIX
pecypcoB 1 AOCTyna K HUM; NpaB 1 06s13aHHOCTEN B OTHOLLEHUWN 3eMeNb, BONPOCOB
HacrneaoBaHUst U MMYLLLECTBA; NPAKTUKN AYXOBHOM XXM3HW; COXPaHEHNS KyNbTYpHOro Hacneaus
M CUCTEM 3HaAHWIA, a TAKXKE MHOMMX OPYrMx BONpocoB28. BbickasbiBanocb MHEHWE, YTO HOPMbI
06bI4YHOro NpaBa OCHOBaHbI Ha 06blYasAX KOPEHHbIX HAPOAOB, KOTOPbIE NPAKTUKYHTCS
TPaAMUMOHHBIMW OBLLMHAMK, @ TaKkke CONPSKEHHbIMU C HIMU MECTHBIMU CaHKUMSIMUK 3a
HapyLleHWe 3TUX HOPM. BonbLUIMHCTBO NpaBuI, COCTaBMSALMX HOPMblI 0ObIYHOrO Npasa,
MUCbMEHHO He 3adMKCUPOBaHbI U HE ABMAOTCA eAUHBIMU AN Pa3NUYHbIX STHUYECKUX Fpyn.
Pasnuuna mexagy HopMmamm 06bI4HOrO NpaBa 3THUYECKMX MPYNM MOXHO OB bSCHUTL TaKMMK
dhakTopamm, kak A3blk, 6M30CTb MECT NPOXMBAHWMS, NPOUCXOXAEHWNE, UCTOPUS, CoLmanbHas
CTPYKTypa n 3koHOMUKa. OBGbIYHOE MPaBO He CTaTMYHO, a8 AUHAMWYHO, Ero Npaeuna Bpems ot
BPEMEHW MEHSIIOTCS, OTpaXasi UBMEHEHUsI B COLMAnbHbIX M 9KOHOMUYECKUX YCNoBUSAIX?®,

B psge pabounx gokymeHToB MKIMP ynomunHaloTcs Hopmbl 06bIMHOrO Npaea u npouenypbl, a B
HEKOTOPbIX FOBOPUTCSI O TOM, YTO OHW AOSMKHbI Y4MTbIBATLCS NP pa3paboTke HOBOW CUCTEMBI
OXpaHbl TPAAMLMOHHbBIX 3HAHUIA N TPaAULMOHHbBIX BbIPaXXEHUIN KyIbTypbl.

O6bIYHaA npakTukKa

O6blYyHas NpakTUKa MOXeT GbiTb onpeaeneHa Kak AeATeNbHOCTb U BUObl UCMOMNb30BaHUS,
KOTOpble PerynupyroT 1 HanpaBnaT PasfnYHble acnekTbl XU3HM 0bWKnHBLI. OBGblYHAs NpakTuka
yKOpeHeHa B O6LLMHE 1 NPOABNAETCA B €€ XusHeaeaTensHocTu. Ee Henb3sa BocnpuHUMaTh Kak
OTAENbHbIN KOANPULMPOBAHHbIN «3aKOH» Kak TakoBouC,

Ba3a gaHHbIX NO cornaweHusim o 6Mopa3|-|006pa3uu, CBA3aHHbLIM C A4OCTYNOM U
COBMECTHbIM NoJfib3oBaHneM Bbirogamum

Basza gaHHbIx BOUC no CornaweHuam o 6uopasHoobpasnm, CBsA3aHHbIM C AOCTYMNOM U
COBMECTHbIM MOJIb30BAHNEM Bbirogamu, NpeacraBnseT cobon aIEKTPOHHY0 OHNMaNHOBYHO
KOJITEKLMIO « PYKOBOLCTB MO KOHTPAKTHOW MpakTUKe, pyKoBOASALLMX NPUHLMUMNOB N TUMOBbIX
NONOXeHUN B 00NacTn NHTENNEeKTyanbHOM COOCTBEHHOCTM AN UCNOMb30BaHUSA B KOHTPAKTHbIX
cornalleHusix 0 4ocTyne K reHeTU4YeCcknuM pecypcam n COBMECTHOM MOSib30BaHUM BbIrogamu, ¢
y4yeToM 0cob0oro xapakrepa v noTpebHOCTEN pas3NNYHbIX 3aUHTEPECOBAHHBLIX CTOPOH,
pa3nMyHbIX FTEHETUYECKMX PECYPCOB M pasnuyYHbIX hOpM Nepefaydn B pasnnyHbix cgepax
NONUTUKM B 06NacTn reHeTUYecknx pecypcoB»3!. B kayecTBe cpecTBa co3faHusi noteHumana
OHa HanpaeneHa Ha obecrneyeHne NHPOPMaLIMOHHLIX PECYPCOB ANS TeX, KoMy TpebyeTcs
MOMOLLb B OTHOLLEHUN OENCTBYIOLLEN NpakTukn B obnactn NC, goctyna n COBMECTHOro
MCNONb30BaHMA BbIr04 U reHETUYECKMX PECYPCOB, a B Ka4eCTBe aMnmpuyeckon 6asbl oHa
npegHa3sHaveHa cogencreoBaTth paspadoTtke B BONC pykoBoasaLWMX NPUHLMNOB NO AOCTYNY K
reHeTUYECKMM pecypcam 1 COBMECTHOMY NONb30BaHMIO Bbirogammns2,

HDepuBaTr
B nyHkTe (e) ctatbu 2 Hazolicko2o npomokona peaynupogaHus docmyna K 2eHemu4eckum

pecypcam u co8MeCcmHo20 UCIMOob308aHUs Ha cripagednueoli U pagHol OCHOBE 8bI200 om UX
npumeHeHusi kK KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) npMBeaeHo cnegyouliee

28 O6bIYHOE MpaBo, TPAANLMOHHBIE 3HAHUS U MHTENNEKTyanbHas COOCTBEHHOCTL: aHanm3 Bonpocos (2013 r.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
29 Mon Kypyk, «AdpurkaHckme HopMbl 0ObIYHOTO MpaBa 1 oxpaHa donbknopax», Copyright Bulletin, XXXVI, No.2,

2002, p. 6, quoting, in part, Paris, 15 June 1982, Gazette du Palais, 1982.2, Summary, p. 378, or Paris,
25 April 1978, Gazette du Palais, 1978.2, p. 448.

30 O6bluHOE NpaBo, TPAAULIMOHHBIE 3HAHUSI U MHTENMEKTyanbHas COBCTBEHHOCTb: aHanua sonpocos (2013 r.),
https://www.wipo.int/export/sites/www/tk/en/resources/pdf/overview_customary_law.pdf.
31 Cwm. pokymeHT WIPO/GRTKF/IC/2/3 cTp. 4 nyHKT 2; oHnanHoBas 6a3a AaHHbIX AOCTYNHa Ha:

https://www.wipo.int/tk/en/databases/contracts/index.html.
32 Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/11.
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onpeaeneHne: «aepvBaT» 03Ha4YaeT eCTECTBEHHO BCTpeYatoLleecs GroxnMmyeckoe
coeaMHeHUe, siBnsiioLLeecsl pe3ynbTaToM reHeTUYEeCKo aKcnpeccum unm metabonuama
B1ONorMYecknx UNN reHeTUYECKNX PECYpPCoB, AaXe €Crn OH He COAEPXUT
YHKLMOHAamNbHbIX eAUHUL, HAacNeaCTBEHHOCTUY.

MpousBoaHble NpousBeaeHUs

B obnacTtn aBTOpCKOro npaBa TEPMUH «NPOU3BOAHBLIE MPOM3BEAEHMS» OTHOCUTCA K NepeBoaam,
agantaumsiM, My3blkarnbHbIM apaHXnpoBKam 1 Apyrum nepeaernkamM paHee CyLleCTBOBaBLUNX
NpoOn3BEAEHNI, KOTOPbIE B COOTBETCTBUM C NYHKTOM 3 cTaTbun 2 bepHckol KoHeeHuuu 06
oxpaHe fumepamypHbIX U XydoxxecmeeHHbIX ripouseedeHul (1971 r.) oxpaHaOTCs HapaBHe C
Taknmu npomssegeHsamm 6e3 yuepba npaBam aBTopam paHee CyLleCTBOBaBLUNX
npousseneHun33. 3ToT TepMUH MHOrAA UCMonb3yeTcst B 6onee LWNMPOKOM 3HAYEHUM U
oXxBaTbIiBaeT KOMNUNALMN/COOPHMKN NPOM3BEAEHWIA, OXPAHAEMbIX B COOTBETCTBUUN C NMYHKTOM 5
crtatbun 2 KoHBeHUMK, (a Takke nyHKTOM 2 ctatbk 10 CoznaweHus BcemMupHoUl mopaos8ol
opeaHuszauuu (BTO) no mopaosbimM acriekmam ripas uHmesisiekmyasibHol cobcmeeHHocmu
(1994 r.) (Cornawenus TPUIC) u ctatben 5 [Jozosopa BOUC no asmopckomy ripasy (1996 r.)

(OATT))3.

B 3TOM CMbicne TEPMUH «MPOU3BOAHOE NPOU3BEAEHMEY BKIOYAET KOMMUNSALUMM OAHHBIX UK
MHbIX MaTepuarnos B MallMHOYMTaeMol Unn nHom dopme, NpeacTasnaoLLmMe coboi no
noaGopy M pacrnorioXeHUo MaTepranoB pe3ynbTaT MHTENNeKTyanbHOro TBopyecTsas®.
MpounseeaeHus, NpeacTaBnsoLLMe co60N KOMNUASALMIO UM COOPHUK, OXPaHSAOTCS B
cooTBeTCTBUN ¢ BepHckoln KoHBeHUMen Hapsay ¢ NpoYMMM Npoun3BoaHbIMU NPoM3BeaeHUsMIU S,

JNInyHoe HeumyLLLEeCTBEHHOE NPaBO aBTOpa MOXET OrpaHMYMBaTh NPaBO TPETbUX NUL, Ha
co3faHue NpousBoaHoro npousseaeHus. MoaTomy gaxe B criyyae, ecnv no AoroBopy Unm
3aKOHY NULIO BrpaBe BHOCUTb M3MEHEHMSI B MPOM3BEAEHNE UIN UCNONb30BaTb ero Ans
CO3JaHuNs NPOU3BOAHOIO NPOM3BEAEHUS, aBTOP MOXET NPOTUBOAENCTBOBATL BCAKOMY
n3BpaLLeHno NponsBeaeHmnsi, CNoCOGHOMY HaHeCTH yLlepb penyTauum aBTopa.

B HekoTOpbIX OpUCANKUUSAX onpeaeneHne NpovM3BOAHbIX NponsseaeHuin 6bino nepepaboTaHo
MPUMEHUTENBHO K TPAAULIMOHHBIM BbIPaXXEHUAM KynbTypbl. B cooTBeTCTBUM C TUXOOKeaHCKUM
peauoHaribHbIM MuUno8bIM 3aKOHOM 06 oxpaHe mpaduyUOHHbLIX 3HaHUU U rposierieHul
Kynbmypbi (2002 r.) 3TOT TepMuH 0603HavaeT nobon pesynbTaT UHTENNEKTyanbHOro
TBOpPYECTBA MMM UHHOBALMIN, CO3[aHHbIN Ha OCHOBE UMW 3a CHET TPAAULMOHHbLIX 3HAHWUI UK
BbIpaXXeHUI KynbTypbl®.

MocsAratenbcTBO

B cooTtBeTcTBUM CO cTaTben 6bis bepHckol KoHeeHyuu 06 oxpaHe numepamypHbIX U
Xxy0oxxecmeeHHbIX rpouseedeHuli (1971 r.) TepMUH «nocaraTenbCcTBO» 0603HaYaeT ywepob
4YecTun Unu penytauumn aBtTopa. IATOT TEPMUH OTHOCUTCS K AEACTBUSIM, KOTOPbIE HE SIBMNSOTCS
paKTM4YEeCKMM N3MeHeHnem cCOOCTBEHHO NPON3BeAeHUS U BMeLaTenscTBOM B Hero. OH

33 MyHkT 3 ctaTtbn 2 bepHckon KoHBeHumun. «lepeBoabl, agantaumm, My3blkarbHble apaHXUpOBKX 1 Apyrue
nepeaernku nuTepaTypHoOro nnm XyAoXKeCTBEHHOro NPoM3BeaeHNS OXPaHAKTCA HapaBHE C OpUrMHaNbHbIMU
npousseaeHnsmu, 6e3 yuepba npasam aBTopa OPUrMHANbLHOIO NPOU3BEAEHUSY.

34 My6nukauna BONC «Pykosoacteo BOUMC no goroBopam B 06r1acTi aBTOPCKOro npaea M CMEXHbIX NpaB u
"moccapwvii TEpMUHOB NO aBTOPCKOMY MpaBy U CMEXHbIM npasam», BOWC.

35 MyHkT 5 ctaTbu 2 BepHckon KoHBeHumm, nyHKT 2 ctateun 10 Cornawenuns TPUMC, ctatba 6 Jorosopa no
aBTOPCKOMY MpasBy.

36 CM. Cam PuketcoH u xewH C. TnH3bypr, MexdyHapoOHOe asmopcKoe rpaso U CMEXHbIe rpasa — 8 paMKax
u 3a pamkamu bepHckoti KoHeeHyuu, Oxford, Vol. |., p. 485.

37 TuxookeaHCKuUA permoHanbHbIi TUNoBow 3akoH oT 2002 r. 06 oxpaHe TPaAMLUMOHHBIX 3HAHWUI 1 NPOSBIEHWI

KynbTypbl, YacTb |. 4.
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obo3HavaeT AencTeme «B OTHOLUEHUN» NPOU3BEeAeHUs. TepMUH «nocsratenbCTBO» Obin
pobaeneH B KoHBeHUUIO Ha bproccenbckon KoHepeHUnn No NepecMoTpy C LESNbI OXBaTUTb
Takoe MCMnonb3oBaHue Npou3BeaeHus, KOTopoe HaHOCUT yuepb aBTopy. OH OTHOCUTCS K
cuUTyauuaMm, Korga npoussegeHme coobllaeTcs Takmm obpasom, YTO 3TO HAHOCUT Bpes
aBTOpy 2.

PaCKprTbIe TPpaagUUNOHHbIEe 3HAHUA

«PackpbiTble TPaOULNOHHBbIE 3HAHMAY» OTHOCATCS K «[TPAAULMOHHBIM 3HAHUSAM, KOTOPbIE
AOCTYNHbI MuaM, He ABMASIOLWNUMCS YieHaMy KOPEHHOW UM MEeCTHOWN OBLLIMHbI, KoTopas
paccmMaTpuBaeTCs Kak ‘HocuTenb’ [TpaauUMOHHbIX 3HaHWn]. Takue [TpaguuMOHHbIE 3HaHUS]
MOryT 6bITb JOCTYNHBIMW ANSA LUMPOKOW NyGMKn, 4OCTYN K HAM BO3MOXEH NOCPEACTBOM
MaTepuanbHbIX JOKYMEHTOB, IHTepHeTa 1 NpoyYnx BUAOB TENEKOMMYHUKALWUA 1 3anncu.
[TpaguumnoHHbIe 3HaHMA] MOTYT ObITb PACKPbITbl TPETLMM NULLAM WX NULAM, HE SIBNSIOLLMMCS
YrieHaMm KOPEHHbIX U MECTHbIX OOLLNH, OTKyAa 6epyT Havyano [TpaguumnoHHbIe 3HaHus], C
paspeLLeHnNst KOPEHHbIX N MECTHbIX OBLUH U 6e3 oHoro» 39,

B ookymeHTe «CnncoK 1 KpaTkoe TEXHUYECKOE NOSICHEHNE Pa3NNYHbIX (POPM, B KOTOPbIX MOXHO
HanTK TpaguumoHHble 3HaHua» (WIPO/GRTKF/IC/17/INF/9) npuBoguTcst AONONHUTENBHOE
obcyxaeHne pacKpbITbiIX TPAAULMOHHBIX 3HAHWUIA U HEPACKPBIThIX TPAAULMOHHBIX 3HAHWNA.

PackpbiTue

CornacHo topugudeckomMy crioBapto bnaka, «packpbiTuey o3HadaeT BbisiBNeHWE PaKTOB NN
aKkT unu npouecc obHapoaoBaHUsA TOro, YTo ObiNo HEM3BECTHO paHee. B cdepe aBTOpCKOro
npaBa TEPMUH «PaCKpbITUE» MOXET 03Ha4YaTb obecneyeHre Toro, YTobbl WMpokasa nybnvka
BMnepBble Nosy4mna AoCcTyn Kk npomnsseaenuto. MNepsas nybnvkaums nponsseneHns siBNAETCS
OLHOWN — HO HE eQUHCTBEHHOWN — N3 POPM PACKPbITUSA, MOCKOSbKY PackpbiTUe NpoM3BeAEHUI
MOXET TakKe NPoOUCXoanTb MyTEM OENCTBUN, HE CBSI3AHHbIX C KOMMPOBaHUEM, HAanNpuMep nyTem
nyGrMYHOro NCnorHeHus 1 nepefaym B acup no nposogam*’. B cooTBETCTBMU C HOpMamMu
MeXayHapoaHOro aBTOPCKOro npaea npu3HaHme Takoro npasa He ABnsieTcs 06a3aTenbHbIM.

B bepHckol kKoHeeHUUU 06 oxpaHe numepamypHbIX U Xy0oxXecmeeHHbIX rnpouseedeHul

(1971 r.) roBoputcs 06 MCMOMB30BaHUN NYBANYHO PACKPLITLIX NPON3BEAEHNIN B KOHTEKCTE
WCKIMOYEHUI, MPU 3TOM aBTOP UMEET NpPaBO pacKpbITb 06LLECTBEHHOCTM CBOE NpousBeaeHune!.
B cooTBeTCTBUM C ONpeaeneHHbIMN HauMoHannbHbIMM 3aKOHaMK «NPaBO Ha pacKpbITUE»
ABMNAETCS JIMYHBIM HEUMYLLLECTBEHHBLIM MPABOM.

TpebGoBaHUA 0 pacKpbITUK

PackpbiTue siBNsieTcs YacTbio NOrMYeckoro 060CHOBaHMSA NaTEHTHOrO 3aKOHOAaTENbCTBA*?.

B cooTtBeTcTBUM cO cTaTben 5 [Joeosopa o nameHmHou koonepayuu (PCT) nateHTHoe
3aKOHOOATEeNbCTBO HanaraeT Ha NaTeHTHbIX 3asBuUTenen obliee 0693aTenbCTBO «PacKpbIi8amb
uszobpemeHusi 0ocmamo4HO SICHO U I0JIHO, YMobbl u3obpemeHue Moasio bbimeb
ocywecmerneHo crieyuanucmom e daHHou obriacmuy. OpHako «TpeboBaHMe O pacKpbITUMY
ncnonb3yeTcs B NocnegHee Bpems B kayecTBe obLiero TepMmnHa npuMeHnTenbHoO K pedopmam,

38 Cam PuketcoH n IxernH C. MmH36ypr, MexxdyHapoOHOe aemopcKoe rnpaso U CMeXHbIe rpasa — 8 pamMKkax U 3a
pamkamu bepHckol KoHneeHyuu, Oxford, Vol. ., p.603.

39 Cnucok 1 kpaTkoe TEXHNYECKOE NOSICHEHME PasnMYHbIX OPM, B KOTOPbIX MOXHO HaWTW TpaguUMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHKT 4 NnpunoXeHus.

40 My6nukauns BOUC «PykoBogcteo BOUVC no goroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,

aAMVHUCTPaTMBHOE yrpaBreHne koTopbiMu ocylecTensieT BOUC, n Moccapuin TepMUHOB NO aBTOPCKOMY
npaBy U CMEXHbIM fpaBam», cTp. 282.

41 Cratbn 10bis n 11. Cm. Takke Cam PuketcoH n OxxeiH C. M'vH30ypr, MexdyHapoOHoe asmopckoe rpaso u
CMeXHbIe rpasa — 8 paMkax u 3a pamkamu bepHckoli KoHeeHyuu, Oxford, Vol. |., p. 614.

42 Cwm. pokymeHT WO/GA/32/8, cTp. 32 NpUnoxeHus.
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KOTOpble NPOU3OLLNN B MATEHTHOM 3aKOHOAATENbCTBE Ha PErMoHanbHOM UM HaLMoHaNbHOM
YPOBHE, U NPEANOXEHUSM O pedOPMUPOBAHMN MEXAYHAPOAHOIO NaTEHTHOIo
3aKkoHo4aTeNbCTBa, KOTopble OyAyT KOHKPETHO HanaraTb Ha NaTeHTHbIX 3asiBUTEneNn
06513aTeNbCTBO pacKpbiBaTb HECKOMNBKO KaTeropuin MHpopmaLumm, kacarLencs TpaanLUmMoHHbIX
3HaHWI U/MNN reHeTUYECKUX PEeCYpPCOB, KOraa OHM UCMONb3YTCS B pa3paboTke M306peTeHus,
NpUTSI3aHNe Ha KOTOPOE COAEPXKUTCSI B NAaTEHTE UK 3asiBKe Ha NaTeHT*,

B OTHOLLEHMN METOAOB PACKPbITUSI, OTHOCSALLIMXCS K TEHETUYECKMM pecypcam 1 TpaanuLMOHHbIM
3HaHWAM, BbINY PACCMOTPEHbBI TPY LLUNMPOKME DYHKLNN:

- pacKpbITNe NtobbIX reHETUYECKNX PECYPCOB/TPAAULMNOHHBLIX 3HAHWUA, AEACTBUTENBHO
MCNONMb30BaHHbIX B XO4€E CO3[4aHusi n300peTeHus (onucaTenbHas pyHKUUS Unu oyHKUNS
NPO3payYHOCTUN, OTHOCALLMECH K CAMUM FrEHETUYECKUM pecypcam/TpaguLMOHHBIM 3HAHUAM
N K NX B3aMMOCBS3U C n30bpeTeHnem);

- packpbITUE AENCTBUTENBHOIO MCTOYHUKA FEHETUYECKMX PECYPCOB/TPaANLIMOHHBIX
3HaHWI (PYHKUMS pacKpbITUS MPOUCXOXOEHMS, OTHOCALLAACSA K TOMY, IAe NoslyyeHbl
reHeTu4eckme pecypcbl/TpaguLNOHHBbIE 3HAHMS) — 3TO MOXET KacaTbCsi CTPaHbI
NPOUCXOXAEHMSA (PAa3bACHUTbL, B COOTBETCTBMM C KAKOW HOpUCOUKLMEN Obin nonyyeH
NCXOOHbIN MaTepuarn), unm 6onee KOHKPETHOIrO MECTOHAX0XAeHMs (Hanpuvep, ons
rapaHTUK TOro, YTO AOCTYN K rEHETUYECKMM pecypcamM BO3MOXEH, YTO rapaHTupyet
BO3MOXHOCTb MNOBTOPEHUS UM BOCNPOU3BEAEHUS M30OpeTeEHMS); n

- obecneyeHne o0ba3aTenbCTBa UMY AoKasaTenbCcTBa NpeaBapuUTenbHOro
nony4eHHoro cornacus (PyHKUUS cobniogeHnsl, OTHOCSALLASCA K 3aKOHHOCTU J0CTYyna K
reHeTU4eckuM pecypcam/ TpaguLMOHHBIM 3HaHMSIM) — 9TO MOXET NoBMeYyb 3a cobou
[l0Ka3blBaHWe TOro, YTO rEHETUYECKME PECYPChI/TPaaULMOHHbIE 3HAHWS, UCMOMb30BaHHbIe
B M306peTeHUn, Gbinn NOMy4YeHbl 1 UCMNOMb30BaHbl B COOTBETCTBUM C
3aKOHOAAaTENbCTBOM, MPUMEHMMOM B CTPaHE NMPOUCXOXAEHUS, UNN B COOTBETCTBUMN C
yCroBusiMu fito6oro crneumanbHOro cornalleHusi, B KOTOPOM OTMEYEHO npeaBapuTenbHoe
o6ocHOBaHHOE corracue, Unu gokasbiBaHue TOro, YTO noJada 3asiBKU Ha NaTeHT bbina
OCYyLLIeCTBIEHa B COOTBETCTBUM C NpeaBapuTenibHbIM 060CHOBaHHbLIM corflacuemM4.

Bbinu npeanoXxeHbl anbTepHATUBHbLIE MEXAHU3Mbl B OTHOLLEHMW TPeBGoBaHU O PacKpbITUNAS,
Ewe ogHa mexxgyHapogHasa nHMumMaTuBa B OTHOLWEHMM TpeboBaHMsA O packpbITUK —
npeanaraemas cratbs 29bis CoanaweHusi BcemupHol mopeaosol opeaHu3auyuu (BTO) ro
mopea0o8biM acriekmam rpae uHmeJsiekmyarsnsHot cobecmeenHocmu (1994 r.) (CornaweHus
TPUIMC), npeanoxeHHas 4ns 06CyXaeHUs psaoM CTpaHs.

JoKymeHTUpoBaHue

B Okcdhopackom crioBape aHrMINCKOro sidblka CoAepXKMTCS crieaytollee onpeaeneHme
[OKYMEHTUPOBAHUS: HAKOMMEHME, Knaccudukaums n pacnpocTpaHeHe MHopmaLuuu;
cobpaHHbI B xoae aToro MaTepuan. [JoKkyMeHTUpoBaHWe TpaaULMOHHbLIX 3HAHWUIA MOXET
BKIOYaTb UX 3anuCb, perucTpaunto, otorpadmpoBaHme U BOCNpon3BeaeHMe Ha MIeHKe —
BCE TO, YTO COAEPXKMUT B cebe aneMeHT (PUKCUPOBaHUS TPaAULMOHHbBIX 3HAHWIA TakuM o6pasom,

43 B oTHoweHun gononHutensHon uHdopmaumm cM. gokymeHt WIPO/GRTKF/IC/16/6, cTp. 7-11 npunoxenus |.

44 Cwm. TexHnyeckoe uccnegoane BOUC oTHocuTenbHO TpeboBaHWi MO packpbITUO NHOpMaLMK,
OTHOCSALLENCS K reHETUYECKUM pecypcam U TpaauMLMOHHbBIM 3HaHMAM, nybnukaunsa BONC Ne 786(E), cTp. 65.
B ntoHe 2017 r 6110 BbiNyLeHo HoBoe uccnenosaHne BOUMC no TpeboBaHusiM, KacaloLwmmcs packpbiTUs
naTeHTHon nHdopmaumm, o3arnaeneHHoe « OCHOBHbIE BOMPOCHI, CBsi3aHHble C pa3paboTkon TpeboBaHui K
packpbITUO NAaTEHTHON MHAOPMALIMN B OTHOLLEHUN FEHETUYECKMX PECYPCOB M TPAOULMOHHBIX 3HAHUY;
pocTtynHo Ha: https://www.wipo.int/publications/en/details.jsp?id=4194.

45 DokymeHT WIPO/GRTKF/IC/9/13 (anbTepHaTMBHOE NPEASIoKEHNE).

46 OokymeHT TN/C/W/52.
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YTO OHW COXPAHSIOTCS M MOTYT ObiTb OCTYNHLIMU ANS APYIUX NUL, C LENbIO UX MNO3HAHKS.
[lokyMeHTUpoBaHWe oTNnYaeTcs OT TPaAMUMOHHBIX CNOCOBOB COXpaHeHUs1 1 nepeaayn 3HaHuM
N TPAAULMOHHbBIX Bblpa)XeHWI KyNbTypbl B pamMKax OBLLVHbI.

[okymeHTMpoBaHWe nmeeT ocoboe 3HaveHne, NOCKONbKy HepeaKo OHO ABNSieTCH CPpeacTBOM, C
MOMOLLIbIO KOTOPOTO MAM 3a NpeAenamMu TpagMUMOHHOTO Kpyra nosy4yarT A0CTyn K
TPaAUUMOHHBLIM 3HaHUSM*’. B nokymeHTe « CNMCOK 1 KpaTKoe TEXHUYECKOe NOsSICHEHNE
pasnunyHbIX PopM, B KOTOPbIX MOXHO HaWTU TPAAULMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9) npnBoantcsa gonosiHUTENbHOE 06CyXaeHNe AOKYMEHTMPOBAHHbLIX
TPaANLUMOHHBIX 3HAaHUIA Y HEAOKYMEHTUPOBAHHbLIX TPAAULMOHHBLIX 3HAHWUIA.

DonxHas OCMOTPUTEIIbHOCTDb

KOpunaudecknin cnoeapb «Black’s Law Dictionary» gaet onpegeneHve 4OmMKHON
OCMOTPUTESIbHOCTU KaK pa3yMHON OCMOTPUTENBHOCTU, OXXMAAEeMON OT nuua, CTpeMsLerocs
BbIMOSTHUTL NpaBoBOe TpeboBaHue unm 06513aTenbCTBO, M OObIYHO MPOSABASIEMON TAKUM JTULOM.

CnpaBegnuBoe Bo3HarpaxaeHue

CnpaBeanueoe Bo3HarpaxgeHne o3HavaeT Bo3HarpaxaeHue, BbinnaynsaemMoe 3a
onpeaeneHHble eNCTBUS, KOTOPble OblnM OCYLLECTBINEHbI B OTHOLLEHUM NPON3BEOEHUS UK
006BbEeKTa CMEXHbIX NpaB, B CYMME U Ha YCNOBUAX, COOTBETCTBYIOLNX TOMY, YTO MOXET
paccMmaTtpuBaTbCs Kak 0bbl4HbIE KOMMEpPYeCcKMe CTaHgapThl B Criyyae, ecnu Bnagenew
aBTOPCKOro npasa Ui CMEXHbIX NpaB NPeaoCTaBui paspeLleHe Ha OCyLLeCTBEHME 3TOro
aencTeusa. Takoe Bo3HarpaxaeHue obbl4HO BbiNflauynMBaeTcs B Criyvasx, korga
UMYyLLEeCTBEHHbIE NpaBa CBeAEHbI K MPaBy Ha BO3HArpaxxaeHue (M B LeNOM NPUMEHSIIOTCA Ha
OCHOBaHWM Heao6poBonbHON NuueH3nn)*8. [Joecosop BOUC no ucronHeHuUsiM u ¢poHo2paMmmam
(1996 r.) (ON®) B nyHkTe 1 cTaTbu 15 NnpegycmaTtpuBaeT, YTO UCNONTHUTENW U NPOU3BOaUTENN
PoHOrpaMm MNonb3yrTCA NPaBOM Ha eANHOBPEMEHHOE CrpaBeanIMBOe BO3HarpaxaeHue 3a
NpsiIMOE UIM KOCBEHHOE UCMNoNb3oBaHue POHOrpamMm, onyBbrMKoBaHHbIX B KOMMEPYECKNX
uensax, ans agumpHoro BelaHnsa nnm nodoro cooblleHnsa ana sceobulero ceegeHnst. Tem He
MeHee cornacHo nyHkTy 3 ctaTteu 15 niobasa JorosapumBatowasca CTOpoHa MOXET OrpaHNunTb
3TO NpaBO UIn — Npu YCIOBKU, YTO OHa cAenaeT oroBopKy K [loroBopy — oTka3aTbCs OT ero
NPUMEHEHUS.

UcknroyeHus

TepMUH «UCKIYEHNA» YCTaHaBNMBaET OrpaHMYEHMs Ha NCNONb30BaHNE NPOM3BEAEHMS,
OXpaHSEeMOro aBTOPCKNUM NpaBoM. WCKNoYeHus B NepBY0 odepeab KacarTca 4eNCTBUIN NO
OTHOLLEHMIO K OXpaHAeMbIM arieMeHTam. MHorga noHsaTue «UCKNioYeHns» oxsaTbiBaeT
3aKoHoZaTenbHble pelleHns (HanpumMmep, TEKCTbl 3aKOHOB UK Cyae0HbIX peLLeHnin), B
COOTBETCTBMU C KOTOPbIMW MOHOMOMNWS BNagenbLa nepectaet pacnpocTpaHATbLCA Ha
onpegeneHHble OpuUrMHanbHble NPOM3BEAEHWS, OOHAKO B LIENTIOM 3TO OTHOCUTCA K
onpeaenexHnto Toro, Kakne BUAbl UCNOMNb30BaHMSA OXPaHSAEMbIX 3N1IEMEHTOB He TPeOyT HU
BblJauu paspeLleHns], HU BbiNnaTtbl Bo3HarpaxaeHun*®. B bepHckol KoHeeHuuu 06 oxpaHe
niumepamypHbIX U XyOoxXecmeeHHbIx npoussedeHuli (1971 r.) npeayCMOTPEHO NMPUMEHEHNE
TpexcTyneH4yaTon NpoBepKN AN onpegeneHns BO3MOXHOCTU paspeLUueHns UCKIMIOYEeHNIA:

47 OT4eT 06 UHCTPYMEHTAPMKM NO YNpPaBEHNIO MEXaHN3MaMW BITUSIHUSI UHTENNEKTyarnbHOM COGCTBEHHOCTM Npun
OOKYMEHTUPOBAHNM TPaAULMOHHbIX 3HaHWUI 1 reHeTudeckux pecypco (WIPO/GRTKF/IC/5/5), cTp. 4
NPUIOXEHUS.

48 My6nukauns BOUC «PykoBogcteo BOUVC no goroBopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,

aflMVHUCTpaTMBHOE ynpasneHue koTopbiMu ocyLectansetr BOUC, n MMmoccapuin TepMUHOB NO aBTOPCKOMY
npaBy Y CMEXHbIM NpaBamy.

49 WccnepoBaHue «MICKNoYeHNs 1 orpaHnyeHns B aBTOPCKOM NpaBe 1 CMEXHbIX MpaBax», NoAroToBNEHO
Mbepom CupuHennu, WCT-WPPT/IMP/1,1999 r., cTp. 2.
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(i) mcknodYeHne MOXET pacnpOCTPaHATLCS NULb Ha onpefeneHHble ocobble crnyyau;

(i) McknoYeHe He AOMKHO MPOTMBOPEYNTL HOPMArlbHOMY UCMONb30BaHUIO NPOU3BEAEHUS U
(iii) OHO He AOMKHO yLWEeMNATb HEOOOCHOBAHHBLIM 06pPa3oM 3aKOHHbIE MHTEPECHI BagenbLeB
npas®°.

BbipaxeHue gencTeBnem

«BblpaxkeHusi oeNCTBMEM» O3HAYaET BblpaXXeHUsI NocpeacTBOM Tena yenoseka®'. OHu MoryT
BKIOYAaTb HAPOAHbIE TaHLbl, ApamMaTypruto 1 Xy4oXXeCcTBeHHble hopMbl 06pAA0B 1 He
HY>XOalTCs B BONSOLLEHUM B MaTepuansHon popme, Hanpumep, B xopeorpacdnyeckon
3anucn®2.

BbipaxeHus donbknopa

B Tunoesix nonoxeHusx BONC-FOHECKO (1982 r.) «BblpakeHUs ponbknopa» o3HayarT
NPOM3BEAEHMS, COCTOSILLIME UX XapaKTEPHbIX 3NEMEHTOB TPaANLMOHHOIO KyNbTYpPHOMO
Hacneaus, pa3paboTaHHbIX N COXPaHEHHbIX OBOLLIMHOM CTPaHbl UNW OTAENbHBIMU ee
NPeACTaBUTENAMMN, OTPAKAOLLNX TPAANLMOHHbIE XyO0XECTBEHHbIE YasiHUSI TAaKOW OOLUHBI, B
YaCTHOCTU:

(i)  yCTHble BblpaXeHUsi, B YaCTHOCTU HApOAHble CKa3aHWsl, HapoAHas NO33US U 3arafKu;
(i)  my3sblkanbHble BblpaXeHWs!, B YAaCTHOCTM HApOAHbIE NMECHU U UHCTPYMEHTanbHas My3blka;

(iii)  BbIpaxXeHus AencCTBMEM, B HaCTHOCTM HapoAHble TaHLbl, ApaMaTyprus un
Xy[oxecTBeHHble (hopMbl 06pSA0B, HE3AaBMCMMO OT TOrO, BOMSOLLEHbI OHM B MaTepuanbHyto
dopMy, Unu HeT; un

(iv) BblpaxkeHus B MaTepuansHoi gpopmes.

B koHTekcTe MKITP TepMuHbI «TpaguUMOHHBLIE BbIPaXEHNS KYNbTYPbI» N «BblpaXXeHUS
donbknopa» ABNATCA CUHOHUMUYHLIMU Y B3aUMO3aMeHAEMbIMMU.

CoxpaHeHue ex-situ

B oTHoLweHWM onpeaenenns «coxpaHeHue ex situ» B ctatbe 2 KoHeeHUUU 0 6U0102Uu4eCcKoM
pasHoobpasuu (1992 r.) «ex situ» MOXeT MOHMMATLCA KaK «KKOMMNOHEHTbI BUONOrM4YecKoro
pa3Hoobpa3snsi BHE X €CTECTBEHHbIX MECT 0OUTaHMAY.

Jo6pocoBecTHaA NpaKTUKa

BbipaxxeHune «gobpocoBecTHas nNpakTuka» UCNonb3yeTcs B onpeaerieHHbIX NONOXeHNAX
GepHckol KoHeeHuuu 06 oxpaHe numepamypHbIX U Xy00xXecmeeHHbIX rpousdsedeHuli (1971 r.)
B OTHOLUEHUWN UCKITIOYEHWI M3 aBTOPCKO-MPaBOBOWN OXpaHbl (CM. NyHKT 1 ctatbu 10,
KacaloLWwunncsa uMTMpoBaHus, a Takke NyHKT 2 ctatbn 10, kacatowmicst cBo6ogHOro
MCNonb3oBaHMsA Npom3sedeHnii B o6beme, onpaBaaHHOM NOCTaBEHHON LeNblo, B KAYecTBe
nnnicTpaunn y4ebHoro xapakrepa). [ns onpegeneHvs Toro, kakas npakTuka MoXeT

50 MyHKT 2 cTatbu 9.

51 TvnoBble NONOXEHUs1 AN HAUMOHarbHbIX 3aKOHOAaTeENbLCTB 00 OXpaHe BblpaXeHni dorbkriopa oT
HE3aKOHHOrO UCMONb30BaHWA 1 APYrMX HaHOCAWMX yuiep® aencteui, 1982 r., nyHKT 37.

52 TunoBble NONOXEHUsI ANS HALMOHAarbHbIX 3aKOHOAaTeENbLCTB 06 OXpaHe BblpaeHui dhonbknopa ot
HE3aKOHHOrO UCMONb30BaHNSA U APYTMX HAHOCALWMX yiep6 AencTBUi, NyHKT 37.

53 TunoBble NOMNOXEHUS ANl HAUMOHANbHbLIX 3aKOHOAATENLCTB 06 OXpaHe BbipaXeHWn dornbknopa ot

HE3aKOHHOTO UCMONb30BaHNSA 1 APYIMX HaHOCAWMX yuiepb aencTeuin, pasgen 2.
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cyMTaTbCsl «406POCOBECTHONY, CrieayeT NPUHSITL BO BHUMaHUE KpUTepun TpexcTyrneH4aTon
npoBepkm>*.

MpaBa chepmepoB

B ctatbe 9.1 MexdyHapodHozo dozoeopa Mpodo8oribCm8eHHOU U CeflbCKOX035UCMEEHHOU
opeaHusayuu (PAO) o eeHemu4ecKux pecypcax pacmeHuli 0515 npousgodcmea
npodososibcmausi U 8e0eHUSs1 CelbCKO20 X03slicmea NPU3HaeTCsa «TOT OrPOMHbIN BKNag,
KOTOPbIA BHOCAT 1 ByayT BNpeAb BHOCUTb B COXpPaHEHNE N pa3BUTME reHETUYECKNX PECYPCOB
pacTeHWi, KOTopble COCTaBNSAT OCHOBY 4SS NPOM3BOACTBA NPOSOBOMBLCTBUSA U
CeNbCKOXO3ANCTBEHHOW NPOAYKLUMN BO BCEM MUPE, MECTHbIE N KOPEHHbIE 0BLLMHBI 1 hepmepbl
BCEX PErMOHOB MMpa, 0COBEHHO LIEHTPOB MPOUCXOXAEHMSA U pa3HOOOpasnst KynbTyp».

Cratbsa 9.2 onpefensieT «npasa pepmepoB» crnegyowmm obpasom: «(a) oxpaHa
TPaAAMLMOHHBIX 3HAHWU, KAacatoLLNXCS reHETUYECKNX PECYPCOB pacTeHMI ANsi NPOM3BOACTBA
NPOAOBONBCTBMA N BEAEHUS CENbCKOro xo3ancTaea; (b) npaBo Ha paBHOMpaBHOE yyacTue B
pacnpegeneHum Bbirof, NoslydaemMbix OT UCMOSb30BaHUSA reHETUYECKUX PECYPCOB pacTeHU
AN NpOM3BOACTBA NPOAOBONLCTBUS U BEAEHMS CENMbCKOro X03anCcTBa; 1 (C) NpaBo Ha y4acTue
B NPUHSTUUN PELLEHNA Ha HAaUWOHaNbHOM YPOBHE MO BOMPOCaM, CBA3aHHLIM C COXPAHEHMEM U
YCTOMYMBBIM MCMOMb30BaHNEM rEHETUYECKMX PECYPCOB pacTeHMI s NPOoM3BOACTBA
NpoAOBONbCTBUA N BEAEHUSI CENbCKOro xo3anctea». B ctatbe 2 MexdyHapodHo20 KoOekca
rnosedeHus NpodoeoribcmeeHHOU U ceribckoxo3sticmeeHHoU opeaHu3ayuu (PAQO) npu cbope u
nepedaye 3apo0biwiesol nna3Mmbl pacmeHul 3TOT TEPMUH ONpeaensaeTcs cneayowmm
obpasom: «npaBa, BbITEKaloLMe U3 NPOLLIIOro, HacTosLwero 1 dyayulero Bknaga epMmepos B
COXpaHeHne, COBEPLUEHCTBOBAHME U NPEeAOCTaBEHNE reHETUYECKMX PECYPCOB PacTEHUN,
0COBEHHO B LieHTpax npoucxoxaeHus / pasHoobpasusa. I3Tu npaBa npuvHagnexar
MexayHapoaHOMy CcoobLLEeCTBY, BbICTynarwLeMy B Ka4eCcTBe JOBEPUTENBHOIO yNpaBnsioLLero
B MHTEpecax HbIHELWHMX U ByayLnX NOKoneHnn epMepoB, B Lensx obecnedeHnst NomnHom
BbIro4bl ANa doepMepoB 1 NOSAEPXKKN MPOLOIDKEHUSA X B3HOCOB, a Takke AOCTUXKEHUST OBLLMX
uenen MexgyHapogHoro npoekta ®PAO Mo reHeTUYECKUM pecypcam pacTEHUN».

dukcauus

CornacHo topugnyeckomy crnoapto bnaka, dumkcaumnen asnsieTca npouecc unm pesynbtat
3anucuK aBTOPCKOro Npomn3BeaeHns B oca3aemon chopme. dukcauus npomsBeaeHNs Unu
obbekTa CMeXxHbIM NpaB B MaTepuarnsHon hopme (B TOM YMCNE XpaHEHUe B NaMaTH
3NEKTPOHHOIo YCTPOMCTBA (KOMMNbOTEPA)), OOIKHA MPOM3BOAMTLCS B 4OCTATOYHO CTabUNbHOM
dopme n Takum obpasom, 4Tobbl HA OCHOBE 3TOro0 NPOU3BEAEHNE UIM OOBLEKT CMEXHbIX NpaB
MOXeT ObITb BOCMPUHAT, BOCNPON3BEAEH Unn coobLueH Ao Bceobulero ceeaeHusi®®. dukcauus
B MatepuansHon chopme He Bcerga aBnsieTcs HeobxoauMbIM YCroBMEM OXPaHOCNOCOBHOCTH,
ogHako bepHckasi KoHeeHuusi 06 oxpaHe numepamypHbIX U XyO0XXeCm8eHHbIX rpou3eedeHul
(1971 r.) npegycmaTtpuBaeT, YTO HaLMOHaNbHbLIM 3aKOHO4AaTENLCTBOM B 0611aCTU aBTOPCKOro
npaBa chukcaums MoxeT ObITb NpeanMcaHa B ka4ecTse Takoro ycrnosus®s. dukcauus B
MaTepuanbHon hopmMe TPaaNLMOHHBIX BbIPaXKEHUI KyNbTypbl MOXET CcO34aTb HOBblE NpaBa
WHTEenNneKkTyansHon co6CTBEHHOCTU Ha TaKylo pmKcaumio, n 3Tn npasa MoryT ObITb
HENoCpeACTBEHHO UCMOSb30BaHbl A48 OXpPaHbl CaMUX TPAAULMOHHbBIX BblPaXXEHWUI KynbTypbl —

54 My6nukauna BONC «Pykosoacteo BOVC no goroBopam B 0611acTy aBTOPCKOro npaea M CMEXHbIX Npas,
aAMVHUCTPaTMBHOE yrpaBreHne koTopbiMu ocylecTensieT BOVIC, n Moccapuwin TepMUHOB MO aBTOPCKOMY
npaBy U CMEXHbIM paBam», cTp. 289.

55 My6nukauns BOUC «PykoBogcteo BOUC no gorosopam B 06nacti aBTOPCKOro npaea M CMEeXHbIX Npas,
afMVHUCTpaTMBHOE ynpasrneHue koTopbiMu ocyLiectansetr BOUC, n Mnoccapuin TepMUHOB NO aBTOPCKOMY
npaBy 1 CMeXHbIM npasam», cTp. 290.

56 MyHKT 2 cTatbu 2:
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Takas cTpaTerus ucnonb3oBanach A1 OXpaHbl JPEBHENO HACKanbHOro UckyccTea®’.
Bbicka3blBanocb MHEHWE, YTO M3-3a UCMOMb30BaHMS TEPMMHA «BbIPAXXEHUE» MOXET
BO3HUKHYTb BneyatneHve, 6yaTo Ans oxpaHbl TPaAULUOHHBLIX BbIPaXEHWUIA KyNbTypbl
cywecTByeT TpeboBaHune no nx gukcaummnss,

donbKnop

B cooTBeTCTBUM C OnpefeneHnem, cogepxawmmcsa B PekomeHdOayuu o coxpaHeHuu
mpaduuuoHHoU Kynbmypbi u ¢horbkiopa (1989 r.) Opranusaumm O6beanHeHHbIX Hauun no
Bonpocam obpasoBaHus, Hayku n kynoeTtypbl (FKOHECKO), «donbknop (Mnv TpaguuuoHHas v
Hapo4Has KynbTypa) — eCTb COBOKYMHOCTb OCHOBAHHbLIX HA TPaaUUMSAX KyrbTYpPHOro
coobuecTBa TBOPEHMWI, BbIPAXXEHHbBIX FPYNNON UNN MHANBUAYYMaMM U NPU3HAHHbBIX B KAYecTBe
OTPaXXeHMs YasdHU COOBLECTBa, ero KynbTYpPHOM 1 coumnanbHOM caMobbITHOCTY;
OoNbKIOpHbIE 06pasLbl M LLEHHOCTU NepefarnTcsa YCTHO, NyTEM UMUTALUN UK APYTUMA
cnocobamun. Ero chopmbl BKMOYAKOT, B YACTHOCTU, S3bIK, TUTEPATYPY, My3bIKy, TaHLbl, Urpbl,
Mudponoruio, obpsaabl, 0bblbaun, pemecna, apxXMTeKTypy 1 Apyrne Buabl Xy4OXXeCTBEHHOIro
TBOpYECTBAY.

MepBble NOMbITKA KCASIMLUTHOIO ypPEerynmpoBaHnsa BONPOCOB MCMNOMb30BaHUSA TBOPEHUI
donbkropa 6binv NpeanpuHATLI B paMKax 3akoHOB 06 aBTOPCKOM MpaBe HECKOSbKUX CTPaH
(TyHnca B 1967 r., Bonueun B 1968 r. (NM1LWb B OTHOLIEHUN MY3blKanbHOMO dhonbkiopa), Yvunm B
1970 r., Mapokko B 1970 r., Amxkupa B 1973 1., CeHerana B 1973 r., Kennn B 1975 r., Mann B
1977 r., bypyHan B 1978 r., Kot-g'MByape B 1978 r., 'BuHee B 1980 r., a Takke B TUNOBOM
3akoHe TyHuca 06 aBTOPCKOM MpaBe A5 pa3BuBaloLnXcs cTpaH B 1976 r.) u mexayHapogHom
porosope (pa3paboTaHHbiv B BaHrn B 1977 r. Tekct KoHBeHUMn 06 AdprkaHcKomn
pervMoHanbHOM opraHM3aumnmn NHTennekTyanbHou cobcTBeHHOCTH, Aanee «KoHBeHUns
APOUCy»). Bo Bcex aTux TeKCTax Npon3seneHus onbkiopa paccMmaTpmBaloTCs Kak 4acTb
KyNbTYPHOro Hacneaus Hauuu («TpaguunoHHOro Hacneausa», «KynbTypPHOro Hacneansay»;

B Ynnum — «obLLEeCTBEHHOro AOCTOSHUA KyNbTypbl», MCNONb30BaHNE KOTOPOro TpebyeT nnathbl).
Tem He MeHee, MOXXHO MO-pa3HOMY NMOHMMAaTb 3HaYeHe TepMUHa «(POSbKNOP», B KOTOPOM OH
ynotpebnsaeTcsa B aTUX TekcTax. BakHbiM aBTOPCKO-NpaBOBbIM 3f1IEMEHTOM, OOLLUMM A5
npuBeAEHHbIX B 3TUX TEKCTax onpeaeneHnin B COOTBETCTBUN C YKasdaHHbIMU 3aKoHaMu (Kpome
Tunoeozo 3akoHa TyHuca, B KOTOPOM HE COAEPXKMUTCA onpeaeneHuns), ABNAeTcs To, YTo
GonbKNop JOMmKeH 6bITb CO34aH aBTOpaMU, YUbsl IMYHOCTb HEM3BECTHA, HO KOTOpPLIE
NpeanonoX1MTenbHO ABNAIOTCA UMK ABRANUCE rpaxgaHamm ctpaHbl. B KoHeeHyuu APOUC
YyNOMMHAKOTCA TBOPEHUS «OOLLUNHY», @ HE aBTOPOB, YTO pa3rpaHnyYnBaeT TBOpeHUSA ornbKiopa
OT Npomn3BeaEHN, OXPaHAEMbIX TPaANLNOHHLIM aBTOPCKMM npasoM. B Turnoeowm 3akoHe
TyHuca onpegeneHue donbknopa gaHo ¢ UCMOoNb30BaHUEM 060MX ATUX anbTepPHATUBHbIX
BO3MOXXHOCTEN N paccMaTpuBaeT hONbKNOp Kak TBOPEHUSI KaBTOPOB, KOTOPbIE
NPeAnonoXNTENBHO ABMASAIOTCS rpaXaaHamm COOTBETCTBYIOLLEN CTPaHbl, UM 3THUYECKNX
o6wuH». B cooTBeTCcTBMM ¢ 3akOHOM Mapokko, horbKNop OXBaTbiBaeT «BCE
HeonybrMKoBaHHbIE MPOM3BEAEHMS Takoro poaay, Npu aTom 3akoHbl Amkupa n TyHuca He
OrpaHMYMBalOT OXBaT MOHATUS «ONbKIOP» HeonybnnkoBaHHbIMU Npou3BeaeHnsiMu. B 3akoHe
CeHerana npucyTcTByeT YeTKOe NOHMMaHWe NoHATUSA ponbknopa, Kyda OTHOCATCS Kak
nuTepaTtypHble, Tak U XyaoXXecTBeHHble npousseneHns. B KoHeeHyuu APOUC vn Tunosom
3aKkoHe TyHuca npegycMOTPEHO, YTO hONbKITOP BKITKOYAET M Hay4YHble paboTbl. BonbMHCTBO
N3 yKa3aHHbIX 3aKOHOB NPU3HAKOT «NPOM3BEAEHMS N0 MOTMBaM PONbKIIOpay B KayecTBe
OTAENbHOW KaTeropun NponsBeaeHnin, 4ns UCNOSIb30BaHUSA KOTOPbLIX B KOMMEPYECKUX Liensix
TpebyeTcst o4o6GpeHne KOMNETEHTHOro opraHa®.

57 Teppu AHke, «HecaHKUMOHMPOBaHHOE BOCMPOU3BEAEHNE HACKANBHOMO UCKYCCTBa»: TeMaTUYecKue
“ccnenoBaHua B 061acTh MHTENNEKTYarbHOM COBCTBEHHOCTY U TPAAULMOHHBIX BbIPAKEHWI KYNbTYpbI,
BOWC, 2003 r.

58 OrtueT cemHaguatoi ceccun Komuteta (WIPO/GRTKF/IC/17/12), nyHkT 50.

5 TUNoBbIE MOMOXEHUS ANA HALMOHAIbHBIX 3aKOHOAATENLCTB 06 OXpaHe BbipaXeHUn osbKIiopa oT

HE3aKOHHOrO NCMONb30BaHNs U APYTNX HAHOCALLMX ywepb aencteun, 1982 r., yacTb |, NyHKTbI 5-7.
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dopmanbLHOCTb

KOpungudecknin cnoesapb bnaka onpegendeT bopmanbHOCTb Kak 4ENCTBME, B HACTHOCTU B
YCTaHOBMNEHHOW hopMe Unn B COOTBETCTBMM C OObIYHO NpoLeaypon, KOTOPOe A0SHKHO ObiTb
OCYLLECTBIEHO AN OOCTUXEHUS onpeaeneHHoro NpaBoBoro pedynbtaTa. B KoHTekcTe
aBTOPCKOro npaBa TepMUH «opManbHOCTby» 0603HavYaeT npoueaypHoe unm
agMUHUCTpaTMBHOE TpeboBaHue, Hanpumep, TpeboBaHne pasmeLleHns yBeaoMneHnst 0o
aBTOPCKOM NpaBe, NPeaoCTaBNeHMs KOMUIN UNn pernctTpaumm, KOTopoe OOSMKHO ObiTb
BbINOSIHEHO B KA4eCTBE YCNOBMA A5 NprobpeTeHns aBTOPCKOro npasa Unmn CMEXHbIX Nnpas,
NONb30BaHUS UMW UINN UX OCYLLLECTBEHMs (BKItoYas oGecrneyYeHHOCTb NPaBoBOM caHKumen ).
B cootBeTCcTBUM C BepHckol KoHseHyuel 06 oxpaHe rnumepamypHbIX U XyO00XeCm8eHHbIX
npoussedeHut (1971 r.), CoanaweHuem BecemupHol mopeoeoli opeaHusauuu (BTO) no
mopeoe8biM acriekmam rpas uHmeJsiiekmyarnsHot cobecmeeHHocmu (1994 r.) (CornawweHunem
TPUIC), Jozosopom BOUC no asmopckomy npasy wn [Joecoeopom BOUC ro ucrnonHeHUsm u
¢oHo2pamMmam Nonb3oBaHNe NpaBamun 1 UX OCYLLECTBIIEHNE He CBA3aHbl C BbINONIHEHNEM
Kakux 6bl TO HK BbINo bopmanbHocTen®!.

FeHeTnyecknm maTtepuman

B cootBeTcTBUM cO cTaTben 2 KoHeeHUuu o buonoaudyeckom pasHoobpasuu (1992 r.) TepMuH
«reHeTU4eCKnin maTepuan» o3Ha4vaeT «Nbon maTepman pacTUTENbHOIO, XXUBOTHOTO,
MWKPOBHOIO 1 MHOFO NMPOUCXOXAEHUS, coaepKaLuni OyHKLMOHAmNbHbIE €ANHNLLbI
HacnefcTBeHHOCTU». Kpome Toro, BbiCKasbiBanoch NpearnoxeHne o ToM, YToObl TepMUH
«FeHEeTMYECKUIA MaTepuany» NoHMmarncs «kak Mmatepuan u3 Kakoro 6bl To H/ Gbino
B1ONOrMYecKoro NCTOYHMKA, B KOTOPOM €ANHWLIbI HACNEeACTBEHHOCTM OKa3biBaloT BIIMSHUE UMK
BbIMONHAT PYHKLNN» 52,

FeHeTU4YecKue pecypchbl

B cooTtBeTcTBUM cO cTaTben 2 KoHeeHUuU o buonoaudeckom pasHoobpasuu (1992 r.) TepMuH
«reHeTU4ecKne pecypcbl» 03Ha4YaeT «reHeTUYeCcKknin Matepuan, NpeacTaBnaoLLniA
PaKTMYECKYI0 UM NOTEHUMATNBbHYIO LLEHHOCTbY.

B ctatbe 1 peweHuss Ne 391 AHOckoz20 coobuwecmesa o pexume docmyrna K 2eHemu4YeCcKuUM
pecypcam (1996 r.) gaeTcs WMPOKoe onpefeneHne «reHeTUYeCckUX pecypcoB»: «BeCb
Buonoruyeckuii Matepuarn, KOTOpbI COOAEPXUT FrEHETUYECKYH MHGOPMALIMIO, UMEIOLLYHO
pearnbHy U NOTEHLMANBHYIO LEHHOCTbY.

B Moccapun MNpoaoBonbCTBEHHOM M CENbCKOX03AMCTBEHHOM opraHun3aumm (PAO) no
pbl6ONOBCTBY STOT TEPMUH OMNPEOENAETCS Kak «3apodbllieBasi Nna3mMa pacTeHnn, XMBOTHbIX
UNn pyrnx opraHM3mMoB, cogeprkallas nofiesHble CUMBOSbI, UMEOLLME AENCTBUTENBHOE NN
noTeHumansHoe 3HayeHne. B ogomallHeHHbIX BUAax 9TO CyMMa BCEX reHeTUYEeCKNX
KOMOMHaLMI, NONyYEeHHbIX B MPOLECCE 3BOMOLMNY.

60 My6nukauna BONC «Pykosoacteso BOVC no goroBopam B 06racTy aBTOPCKOro npasa M CMEXHbIX Npas,
agMUHWCTPATUBHOE yrpaBneHne KoTopbiMu ocyllectensetT BOUC, n Moccapvii TEpMUHOB NO aBTOPCKOMY
npaBy 1 CMeXHbIM npasam»: cTp.-290.

61 MyHKT 2 ctaTbu 5 BepHckon KoHBeHumK, NyHKT 1 ctaTeun 9 Cornawenust TPUNMC, nyHkT 10 ctathn 25
Horosopa BONC no aBTopckomy npaBy u ctates 20 Jorosopa BOWC no ncnonHeHusm 1 hoHorpamMmmam.
Cwm. PykoBoactso BOVC no goroBopam no aBTOpCcKOMY NpaBy M CMEXHbIM NpaBaM, aAMUHUCTPaTUBHOE
ynpasneHue kotopbimn ocyliectenseT BOWC, n noccapuii TEpMUMHOB, OTHOCALLIMXCS K aBTOPCKOMY Npasy U
CMeXHbIM npaBam: cTp: 291.

62 HokymeHT UNEP/CBD/WG-ABS/9/INF/1 (KoHuenuwms reHeTudeckmx pecypcos B KoHBeHUuM 0 Bruonorniyeckom
pa3Hoo6pa3un 1 ee B3auMOCBA3b C PYHKUMOHAMNbHBIM MEXAYHapOAHbIM PEXUMOM AOCTYNa U COBMECTHOMO
nonbL30BaHus Bbirogamu), cTp. 8.
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B OPYyrnx rnpaBoBbIX JOKYMEHTaXx Npu CCblfike Ha reHeTu4eCkmne pecypcbl UCMNOJ1b3YHOTCA
pas3nnyHblie TEPMUHbI:

B cmambe 2 MexdyHapodHoz20 0ocoeopa PAQO o pacmumernbHbIX 2eHEMUYECKUX pecypcax,
ucnonb3yembix Ons npoussodcmea npodo8osibCmausi U 8e0eHUs CelbCKo20 xo3slicmea

(2001 2.) «pacmumernbHble 2eHemu4YecKue pecypcbl» o3Havdarom «obol Mmamepuar
pacmumersibHO20 MPOUCXOXXOeHUS, 8KITHoYas pernpoOyKmuUeHbIl U eezemamugHbil nocadoyHbll
mamepuar, cooepxxauuli pyHKUUOHaIbHbIe e0UHULbI HaciedcmeeHHOCMU .

B cmambe 2 MexdyHapoOHo20 KoOekca rosedeHus Ornisi cbopa u nepedaqu 3apodbiuiesoli
rinasmsl pacmeHuti ®AO (1993 2.) pacmumeribHbie 2eHemu4ecKue pecypcbi onpedensomces
Kak «pernpodykmuegHbIl unu eecemamueHbil nocadoyHbIl Mamepuar pacmeHuly.

B nyHkme 1(a) cmambu 2 MexdyHapodHozo rnpoekma ®AQO o pacmumersibHbIM U
eeHemu4eckum pecypcam (1983 r.) aTOT TepMUH onpeaensaeTcs Kak «penpoayKTUBHbIA UK
BEreTaTMBHbIN NOCALOYHbIV MaTepuan cnegyoLwmx KaTeropun pacTeHUR: i) ucnonb3yemble
KynbTUBMpPYyEMbIe BUAbI (CopTa) 1 BHOBb pa3paboTaHHble BUAbI; ii) ycTapesLume copTa;

iii) NpUMUTUBHLIE copTa (MECTHbIe copTa); V) AWKME U COPHAKOBbIE BUAbI, MetoLwmne bnuskoe
POACTBO C KyNbTUBMPOBAHHLIMM BUAAMU; U V) crieuunanbHble reHeTudeckme oHabl (BKovas
3NUTHbIE POHAbI N OENCTBYIOLLME NIMHUWN CENEKLMOHEPOB U MyTaHThI)». MexayHapogHbIn
NMPOEKT HE COAEPXMUT CCbINOK Ha «(PYHKUNOHAmMNbHbIE €ANHULbI HAacNeaCTBEHHOCTMY.

Hacnepwme (KopeHHbIX HapoAaoB)

TepMunH «Hacneame KOpPeHHbIX HAPOAOB» (M NPOYMX HAPOLOB) UK «KYNbTYPHOE Hacneave
KOPEHHbIX HapOAOB» B LLENIOM OTHOCUTCS K TOMY, YTO OnuCbIBaeTcs B [Tpoekme npuHyunos u
PYyKOBOOSAWUX YKa3aHUl o oxpaHe Hacriedusi KOpeHHbIX Hapodoes (2000 r.), paspaboTaHHOM
Mpencepatenem-goknag4mkom NogkoMmccum nNo NOOLLPEHUIO U 3aluTe Npas YerioBeka
r-xon Ipukon-Mpan Jasc. B nyHkTax 12, 13 n 14 PykoBoadALMX YKa3aHUN cogepxaTcs
onpeaenexHus.

MyHKT 12 rnacuT: «Hacnegue KoOpeHHbIX HAapPOO0B HOCUT KOSTNEKTMBHBIN XapakTep N COCTOUT U3
BCex 06beKToB, JOCTONPUMEYaTENbHbIX MECT U 3HAHWIA, B TOM YMCIE S3bIKOB, OCHOBHbIE
CBOWCTBA UMK UCNOSIb30BaHNE KOTOPLIX NepeaaeTcs N3 NOKOMEHWs B NMOKOSNIEHNE N KOTOPbIE
paccmaTpuBalroTCs Kak HepaspbiBHO CBA3aHHbIE C ONpeAeneHHbIM Hapo4oM NUMBo ero
TepputTopuen TpagnuumoHHOro NPMPOAONONb30BaHNs. Hacnegne KOpeHHbIX HapO4oB TaKkke
BKIHOYaeT 06BbEKTbI, AOCTONpMMeYaTernbHble MecTa, 3HaHWs, a Takke nuTepaTypHble Unu
XYOOXEeCTBEHHbIe MPOM3BeAEHNS TUX HAPOAOB, KOTOPbIE MOTYT OblTb CO34aHbl UM BHOBb
o6Hapy>xeHbl B Byayuiem Ha ocHOBe X Hacneausa». yHKT 13 rmacuT: «Hacnegue KOpeHHbIX
HapOAOB BKIIOYAET BCE ABWXNMbIE KYNbTYPHbIE LLIEHHOCTU, KOTOPble onpeaeneHbl B
cooTBeTCTBYOWMX KOHBEHUMAX KOHECKO; Bce BMabl nuTepaTypHbIX UK XyLOXECTBEHHbIX
NpounsBeaeHN, TakUX Kak My3blka, TaHLbl, NECHU, LLIePEMOHUN, CUMBOSbI U 3HaKW,
noBeCcTBOBaTElbHbIE N NO3TUYECKNE NPON3BEAEHNS, a Takke Bce POPMbl JOKYMEHTUPOBAHNS,
npuHagnexawme KOpeHHbIM Hapo4aM UK BbIMOSIHEHHbBIE UMW; BCE BUAbI HAYYHbIX,
CENbCKOXO3ANCTBEHHbIX, TEXHUYECKUX, MEOULIMHCKNX, SKONOrMYECKMX 3HAHUIA N 3HAHW,
CBsA3aHHbIX ¢ BMopa3Hoobpa3snem, BKMYas MHHOBALMM HA OCHOBE 3TUX 3HAHWUW, KYNbTypHbIE
COpTa, NeKapCTBEHHbIEe CpeacTBa U MeaUKaMeHTbl 1 BUAbl NCNONb30BaHWS (nopbl U dayHbl;
HeOBWKUMbIE KyNbTYPHbIE LIEHHOCTU, TaKUE KaK CBSLLEHHbIE MECTA KybTYPHOro, NPUPOLHOIOo U
NCTOPUYECKOrO 3HAYEHMS U MecTa 3aXOpPOHEeHUN». TyHKT 14 rnacuT: «Kaxabli aNeMeHT
Hacnegusa KOPeHHbIX HAaPO4OB MMeET BnagesnbLeB, KOTOPbIMU MOTYT ABMASATLCA HApo4 B LieroMm,
oTAenbHas ceMbs UNu KnaH, obbeanHeHne nnun obwmHa, NMbo oTaenbHbIE NUUA, KOTopble
npoLunn cneyunanbHoe obyYyeHne unm nHMumMaumio ans Toro, YTobbl BbICTYNaTh B KAYECTBE
Takoro pofa xpaHutenen. Brnagensubl Hacneams AOMKHbI ONpeaensaTbCa B COOTBETCTBUN C
o6bl4asimMK, 3aKOHaMKM U NPAKTUKOM CaMUX KOPEHHbIX HapogoBy». B uensx HacToawmx
PykoBogsaLwWmx yKkazaHUn «KynbTypHOE Hacreame KOPEeHHbIX HAapOAOB» O3HavyaeT Bce 0O6beKThl,
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CO3[aHHble, BONMOLLEHHbIE U NPOU3BEAEHHbIE KaK B MaTepuarnbHOW, Tak U B HeMaTepuanbHOn
dopme, KOTOpPbIE COCTOAT U3 XapaKTepHbIX 31IEMEHTOB KYIIbTYpbl KOPEHHOIO Hapo4a v KoTopble
pa3pabaTbiBalOTCHA N COXPaHAKTCSA 3TUM HapOAOM N0 OTAENbHLIMU €0 NPEeACTaBUTENSMM,
€CNun NpounssedeHne oTpaxkaeT TPaguLMOHHbIE BblpaXXeHNsa 3TOro Hapoga B obnactu
nuTepaTtypbl, XyJOXXeCTBEHHOro TBOPYECTBA UMM Haykn. Takue co3aHHble, BONSOLEHHbIE U
npon3BedeHHble 00BEKTbI BKITHOHAKOT NPaKTUKY, BOCMNPOU3BEAEHME, BblpaXXeHNe, a Takke
WHCTPYMEHTbI, 06bEKTbI, apTedakTbl, JOCTONPpUMEYaTenbHbIE MECTa U CBA3AHHbIE C HUMM
KyNbTYpHbIE MPOCTPaHCTBA, KOTOPbIE MPU3HaHbI KOPEHHLIMU Hapo4amMu U OTAENbHBbIMU UX
npeacTaBUTENSAMU KaK YacTb UX KyNbTypHOro Hacnegusi. OHKM Takke BKNIOYAT 3HAHWUS,
BO3HMKaKOLME B pe3ynbTaTe UHTENNEKTYanbHON U MHTYUTUBHOW OeATeNbHOCTU B
TPagMUNOHHOM KOHTEKCTE, B TOM YMCNE HOY-Xay, HaBbIKW, MHHOBALMW, NpaKTUKa U NO3HaHW4,
COCTaBNALWME YaCTb CUCTEM TPAOMLUMOHHbBIX 3HAHUI, @ Takke 3HaHWS, BOMSIOLEHHbIE B
TPagMUMOHHbLIX YKIagax Xn3HMU KOPEHHOro Hapoda unm cogepkalimecs B KognuumpoBaHHbIX
cucTemMax 3HaHWn, KOTOpble NepenalnTcs U3 NOKoneHus B nokoneHune. KynbTypHoOe Hacnegue,
nepenaBaemMoe 13 NoKONeHWs B MOKOMeHUe, NOCTOSHHO BOCCO3aeTCH KOPEHHbLIMWU Hapodamu B
KadecTBe peakunn Ha U3MeHeHusd, NpounsoLlealume B Ux cpeae, 1 B3anMoCcBs3n C NPUpPOLAoN 1
CcobCTBEHHOWN UCTOPUEN, YTO (POPMUPYET Y HUX OLLYLLEHME CaMOBBLITHOCTU U
NnpeemMcTBeHHOCTN®S,

Hocutenb

B topugmueckom crioBape briska TEPMUH «HOCUTESNbY» ONPEOENseTCs Kak «JMLo, KOTopoe
ABNSETCA HPUMANYECKMM BagenbueMm 060poOTHOro AOKYMEHTA U KOTOPOE MMEET NpaBo
nonyyYnTb No Hemy nnatex». BOUC ncnonb3yeT aTOT TepMUH AN 0603HaYeHNs1 BCeX NnL,
KOTOpble CO34atoT, CnyaT UCTOYHMKOM, Pa3BUBAOT N COXPAHSIOT TPaaAULMOHHbIE 3HAHUS B
TPaanLUNOHHON cpede U KoHTeKCTe. KopeHHble 00LWMHbI, HAapoabl U HAUUK SBNSAOTCS
HOCUTENAMU TPAANLMOHHBLIX 3HAHWI, 0OQHAKO He BCE HOCUTENU TPaOAMLMOHHBLIX 3HAHWUI
ABMNAKOTCA «KOPEHHbIMU» %4, B 3TOM KOHTEKCTE «TpaAMLMOHHbIE 3HAaHUSA» 03HAYaloT Kak
TPaANLUNOHHbIE 3HAHWS B Y3KOM CMbICIE, TaK U TPaANLNOHHbBIE BbIPaXXeHUS KyIbTypbl.

Kak ykasaHo B fOKyMeHTe, o3arnaBneHHOM « CNMCOK M KpaTKoe TEXHUYECKOE MOSICHEHNE
pasnnyHbIX (OOPM, B KOTOPbIX MOXHO HaWTU TPaANLMOHHbIE 3HAHUSA»
(WIPO/GRTKF/IC/17/INF/9), «[TpaguLWOHHbIE 3HAHWS], KaK NpaBuilo, CO30atTCA KONMNEKTUBHO
n/unu paccmaTpuBalTCs Kak NpyHagnexalme KonneKTMBHO KOPEHHOW NN MECTHOW ObLUnHe
WNW rpynnam nuuy B cOCTaBe Takon obLwmHbl. [...] HecmoTpsi Ha 3To, OTAENbHbIN YneH
OGLNHBI, HANpUMep LenuTenb Unn depmep, MoOXeT ABMATbCSA HOCUTeNnem onpeaeneHHbIX
3HaHWN» %,

KOpeHHble M MeCTHble OOLUMHbI

TepMnH «KOpEHHbIE N MECTHbIE OBLLMHBLI» ABNSAETCA NPeAMETOM LUMPOKOro o6CyxXaeHms un
nccnenoBaHnsa. YHUBepCanbHOro, CTaHA4apTHOro onpeaeneHns TepMuHa «KOPEHHbIE K
MECTHbl€ OOLLUUHbI» HEe cyllecTByeT. OTOT TEPMUH Ucnonb3yeTcsa B KOH8eHUUU O
buornozauyeckom pasHoobpasuu (1992 r.). Hanpumep, ctatbs 8(j) onpeaenseT, uyto «Kaxgas
HoroeapuBatowasaca CTopoHa, HAaCKOMNbKO 3TO BO3MOXHO U LienecoobpasHo:

(j) B COOTBETCTBUM CO CBOMM HaLMOHaNbHbIM 3aKOHOAATENbCTBOM 0becneunBaeT yBaXeHue,
COXpaHeHue 1 nogaepxaHne 3HaHUN, HOBOBBEAEHUIN N NPAKTUKM KOPEHHbIX N MECTHbIX OOLLMH,
oTpakaloLmx TpaaULMOHHbIN 00pa3 XM3HU, KOTOPbIE UMEIT 3HAYEHME AN COXPAHEHUS U

63 «HopmoTBOpYeCTBO: NpMOpPUTETHBIE HaNpaBneHus byayLlen HopMoTBopYeckon AesaTensHocTn. O63op
npoeKTa NPUHLMMOB N PYKOBOASALLMX YKa3aHWUi Mo OXpaHe Hacneams KOpeHHbIX HapodoB», pabouni
OOKYMEHT, NpeACcTaBneHHbIN Mo3o MokoTa n CoBetom Caamu, E/CN.4/Sub.2/AC.4/2006/5, 16 ntoHst 2006 T.

64 Cm. OT1yeT BOMC 0 M1CCHsIX N0 YyCTaHOBNEHMIO (DAKTOB, KacatloLLMXCS UHTENEKTYanbHON COGCTBEHHOCTU U
TpaanLMOHHbIX 3HaHUK (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasHWUA HocuTenen TPaaMLMOHHBLIX
3HaHW B 06nacTu MHTENNEeKTyanbHOM COBCTBEHHOCTUY, CTP. 26.

65 Cnncok 1 KpaTkoe TEeXHUYECKOe NOSICHEHNE PasnnyHbIX (OOPM, B KOTOPbIX MOXHO HaNTW TPaguLMOHHbIE
3HaHus (WIPO/GRTKF/IC/17/INF/9), nyHkTbl 43 1 44 MpunoxeHus.
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YCTOMYMBOro UCNONb30BaHMs Guonorn4yeckoro pasHoobpasms, cnocobeTByeT nx Gonee
LUMPOKOMY MPUMEHEHUIO C OA0OPEHNSA N MPU y4aCTUN HOCUTENEN TakUX 3HaHWUA, HOBOBBEAEHWI
M NPaKTUKK, a TaKKe NOOoLLPsieT COBMECTHOE NOMb30BaHME Ha cnpaBeasIMBon OCHOBE
BbIr0O4amu, BbiITEKAKOLLMMUN U3 MPUMEHEHWUS TaKMX 3HAHWI, HOBOBBEAEHUN N NPAKTUKK; ...».

ToT e camMbll TEPMUH UCNonb3yeTcda B Hazolickom rpomokorie peaynupogaHuss docmyra K
2eHemu4yeCcKUM pecypcam U COBMECMHOZ0 UCMOMb308aHUsI Ha cripasednueol U pasHol OCHO8e
8b1200 om ux npumeHeHusi kK KoHeeHyuu o 6uonoaudyeckom pazHoobpasuu (2010 r.).

B KoneeHuuu o buonosuyeckom pasHoobpasuu (1992 r.) TepMUH «KOPEHHbIE N MECTHLIE
OOLLUMHBI» UCNONb3YEeTCst NPU NPU3HAHMKU OOLLMH, KOTOPbIE UMEIOT OABHIOK CBA3b C 3EMIISIMU U
BOAAMM, Ha KOTOPbIX OHU NPOXMBAIOT UMK KOTOPbIMU NONb3ytoTca»®. MecTHble 06LWUHBLI MOTyT
ObITb ONpeaeneHbl Kak «HaceneHne oTAeNbHOro 3KOMOrMYEeCcKOro panoHa, Ybe CyLLeCTBOBaHNE
MOMHOCTBIO UMM YACTUYHO HaMNPSMY 3aBUCUT OT BMopasHoobpasnsi paioHa 1 TOBApoOB U yCnyr
9KOCUCTEMbI U KOTOPOE B pe3ynbTaTe 3ToW 3aBMCMMOCTU pa3paboTano unu npuobpeno
TpagMLUMOHHbIE 3HaHWS, BKMoYasa doepmepoB, pbibonoBOB, CKOTOBOAOB, OOMTaTENEN NECOB U
ap.»°7.

OTOT TepMUH TaKkke ucnonedyetca B MexdyHapoOHom doeosope NpodosoribcmeeHHOU U
cesnibckoxossticmeeHHoU opaaHu3dayuu (PAQO) o eeHemuyecKux pecypcax pacmeHul 01s
rnpoussodcmea npodososibcmeusi U 8e0eHUs CeNlbCko2o xo3sticmea. [yHKT 1 cTatbn 5
onpegensert, 4to «Kaxaas [oroBapusatowasca CTOpoHa ... B YaCTHOCTU, B Hagnexawmnx
cnyyasx: ... (d) cogencTeyeT coxpaHeHuto in-situ AKX dopMm KynbTYPHbBIX PACTEHUN U OUKUX
pacTeHu Ans NponsBoACTBa NPOAOBONLCTBUSA, B TOM YNCIE B OXPaHSAEeMbIX paoHax nytem
NOAAEPXKKN, Cpeamn NPOYEro, yCUIMN KOPEHHbIX M MECTHbLIX OOLLMH...». TEpMUH «MECTHbIE U
KOp€eHHble 06LWMHbI» ncnonb3yeTtcs B nyHkTe 1 ctatbn 9: «[doroBapusatomnecs CTOPOHbI
NPU3HaOT TOT OFPOMHbIN BKNaAd, KOTOPbIM BHOCAT M OyAyT BNpeab BHOCUTb B COXPaHEHWE U
pa3BUTUE FrEHETUYECKNX PECYPCOB PacTEeHWU, KOTOPble COCTaBMNAT OCHOBY A5l NPON3BOACTBA
NPOAOBONBCTBMUSA N CENbCKOXO3ANCTBEHHON NPOAYKLMM BO BCEM MUPE, MECTHbIE U KOPEHHbIE
OGLNHBI U hepMepbl BCEX PETMOHOB MUPA...». TE€PMUH «KMECTHble OBLLMHbI» UCMONb3yeTcs B
nyHkTe 1 ctatbn 5: «Kaxxgas [loroBapusatowwasacs CTopoHa, B YaCTHOCTHW, B HaAexawimnx
cnyyasx: (C) okasblBaeT COAENCTBME NN NOAOEPXKKY YCUINAM hepMeEPOB U MECTHbIX OBLLMH,
HanpaeBneHHbIM Ha pauMOHaNbHOE UCMOSb30BaHNE N COXPAHEHME B XO3SIMCTBaX UX
pacTUTenbHbIX FTEHETUYECKMX PECYpPCOB AN NPOU3BOACTBA NPOAOBONLCTBUSA U BEAEHUS
CeribCKOro X03s1McTBa...».

B opyrux ropuanyecknx 4oKyMeHTax UCronb3yTCcs Apyrne TEPMUHbI: TEPMUH «KMECTHas nnm
TpaanumnoHHas obLwmHa» ncnonbayeTtcst B C8akornmyHOCKOM rpomokosie ob oxpaHe
mpaduyUOHHbIX 3HaHUU U ebipaxkeHul ¢ornbkiopa (2010 r.) AdoprkaHCKON permoHanbHON
opraHusaumm nHtennektyanbHon cobcteeHHocTn (APOUC). TyHKT 1 cTatbm 2 onpegenser,
4YTO «0bWUHa», ecniu 3mo 0380715iem KOHMeKcm, eKrtodaem 8 cebss MecmHyro unu
mpaduUyUOHHYH OBLUUHY».

B ctatbe 1 peweHuss Ne 391 AHOckoz20 coobuecmsa o pexxume 0ocmyrna K 2eHeEMUYECKUM
pecypcam (1996 r.) TEPMUH «KOPEHHOE, adhpO-aMepMKaHCKOe UM MeCTHOEe COObLLECTBO»
onpegensaeTcd Kak «rpynna nogen, Ybu coumanbHble, KynbTYpPHbIE U 9KOHOMUYECKNE YCMOBUS
OTNIMYAIOT €€ OT APYrnX CEeKTOPOB HaUMOHanNbHOM OOLMNHBI, KOTOpPas pernamMmeHTMpyeTcs
MOMHOCTbLIO UM YaCTUYHO ee COBCTBEHHbIMU 0BbIYasaMmn Unu Tpaguumnsamm, nnbo cneumanbHbIM
3aKoHO4aTenbLCTBOM, U KOTOpas HeE3aBUCMMO OT ee MPaBOBOro CcTaTyca CoOXpaHseT CBOM
COBCTBEHHbIE coumMarnbHble, 3KOHOMUYECKME, KYNbTYPHbIE N MONUTUYECKNE UHCTUTYThI, MO0 MX
YyacTb».

66 MoHsATWE «MecTHble 06LLMHBI», CnpaBoYHas nybnukauus, nogrotoeneHHas CekpetapnatoM MocTosiHHOro
opyMa no Bornpocam KopeHHbIX HapoaoB Ans CemuHapa SKCNepToB MO pasyKpynHEHWHO AaHHbIX
(PFI1/2004/WS.1/3/Add.1). Cm. Takke UNEP/CBD/WS-CB/LAC/1/INF/5.

67 Cwm. KBP, Development of Elements of Sui Generis Systems for the Protection of Traditional Knowledge,
Innovations and Practices, UNEP/CBD/WG8J/4/INF/18, p. 5.
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B ctatbe 7.1l BpemeHHOro 3akoHogaTernbHoro akta bpasunun, Ne 2,186-16 ot 23 aBrycta
2001 r. «mecTHas obLmnHaY onpedensieTcs Kak «rpynna nogen, BKnodasa NnoTOMKOB YIIEHOB
o6WwuH Knnomby, oTnuyarowasca CBOMMU KynbTYPHBIMU YCIIOBUSIMU, KOTOpas TPaanuLMOHHO
opraHu3oBaHa Ha NPOTSKEHUN NocneaoBaTeNbHbIX NOKONEHWUI U UMEET CBOM COOCTBEHHbIE
o6blvan, coxpaHsast CBOM COLMAIIbHO-9KOHOMUYECKNE UHCTUTYThI».

NcKOHHbIe 3HaHuA

NCKOHHBIMW 3HAHMAMW SBNSAOTCA 3HAHWUS, HOCUTENSAMU U NONb30BaTENAMU KOTOPbIX SABMNSATCA
«KOPEHHbIe» OBLWMHBI, Hapoadbl U HaUMK. B Takon TpakTOBKE «MCKOHHbIE 3HAHMS» O3HAYaloT
TPaAMLUMOHHbIE 3HAHUSI KOPEHHbIX HAPOAOB. Taknm 06pa3oM, UCKOHHbIE 3HAHUSI BXOONAT B
KaTeropuio TpaguUMOHHbIX 3HaHUI, MPU 3TOM TPaAAULMOHHbIE 3HAHNS He 06A3aTeNbHO
ABMAKTCHA UCKOHHbIMKU. OfHaKO 3TOT TEPMUH TaKKe UCMONb3yeTcs AN 0003HaYEHUS 3HAHWM,
KoTOpble camu no cebe ABNATCA « MICKOHHbIMUY». B Takol TpaKTOBKE TEPMUHBbI
«TPAAMLUMOHHBIE 3HAHWUSI» U «UCKOHHbIE 3HAHMSA» MOTYT BbICTYNaTb Kak B3anMo3aMeHsieMble’8,

KopeHHble HapoAabl

TepMuH «KOpeHHble Hapoabl» ABMSIETCS NPEAMETOM LLUMPOKOro 06CY»KAEHMS! U UCCNEefoBaHuS.
YHuBepcanbHoro, CTaH4apTHOro OnpeaenieHnst 3Toro TepMmHa He CyLLecTByerT.

Heknapauusi OpeaHusauuu O6beduHeHHbIX Hayutli o npasax KkopeHHbIx Hapodos 2007 T.
NPU3HaeT paBHbIE NpaBa YeroBeka KOPEHHbIX HAPOAO0B ObiTb CBOOOAHBIMM OT KyIbTYPHOW
ANCKPMMMHALMKN U CTPEMUTBLCS COAENCTBOBATbL B3aMMHOMY YBaXXEHUIO U FAPMOHMYHbBIM
OTHOLLEHUSAM MeXAY KOPEHHbIMU Hapodamu 1 rocygapcteamn. OgHako B HEM OTCYTCTBYET
onpeneneHne «KOPEHHbIX HAPOOOBY.

OnucaHne NoHATUSA «KopeHHble» B MccnegoBaHum npoGnembl ANCKPUMUHALMA B OTHOLLIEHNM
KOPEHHOro HacerneHusl, NoAroTOBNEHHOM cnewumarnbHbIM AOKNaayYMkoM r-Hom Xoce MapTuHecom
Ko6o, paccmaTpuBaeTcsi MHOTMMU KOPEHHBIMW HApoA4aMK U UX NPeacTaBUTENbCKUMM
opraHv3aumMsaM1 B kKayecTse npuemnemMoro paboyero onpeaenexums. B naHHom WccnegosaHum
KOPEHHble 06LLMHBI, HAPOAbl M HaUUW NMOHUMAIOTCS Kak «Te, KOTopble, UMest UICTOPUYECKYHO
NPeeMCTBEHHOCTb C 0bLLecTBaMM, KOTOPbIE Pa3BUBAsIUCL Ha UX TEPPUTOPUSAX A0 Nepuoga
3aBOEBaHNS U KONIOHU3aLMK, CYMTAKOT ceBs OTNMYHBIMU OT APYrUX CEKTOPOB 06LLECTB, KOTOPbIE
B HacTosILLIee BPEMS FOCNOACTBYIOT B 3TUX CTpaHax Unmu nx Yactax. OHUM coCTaBnsioT B
HacTosiLLee BpeMsi He JOMUHUPYHOLLME CeKTOpbl O6LLECTBA U NOSHbI PELUMMOCTU COXPaHATb,
pasBuBaTh 1 NepegaBatb OyayLUMM MOKOMEHUSIM CBOW UCKOHHbIE TEPPUTOPUM 1 CBOHD
3THMYECKYI0 CaMODObITHOCTb B Ka4eCTBE OCHOBbI AN MPOAOIMKEHUS CBOErO CYLLECTBOBAHUS Kak
HapOAOoB, B COOTBETCTBMMN CO CBOMM COBCTBEHHBLIMU KyNbTYPHbLIMU OCOBGEHHOCTSIMMU,
coumanbHbIMU MHCTUTYTaMK U NPaBOBbLIMU CUCTEMaMUY.

Cratbsa 1 KoHeeHumn MOT 0 KOpeHHbIX Hapodax 1 Hapoax, BegyLmx nnemeHHon obpas
XN3HN B HE3ABUCUMMbIX CTpaHax, rnacut, 4To KoHBeHUUs pacnpocTpaHseTcs:

«(a) Ha Hapopgpl, BeayLime nneMeHHo 06pas X13HU B HE3ABUCKMbIX CTpaHaXx,
coumanbHble, KynbTypHbIE N 3KOHOMUYECKME YCIOBUSI KOTOPbIX OTMMYAKT UX OT APYruX
rpynn HaLMoHanNbHOro coobLLecTBa 1 NOMoXeHNe KOTOPbIX PErynmpyeTcsi NOSTHOCTBLIO UMK
4aCTUYHO X COBCTBEHHBLIMM OObIYaSIMU UMW TPAAULMSIMU, UK crieumasnbHbIM
3aKoHO4AaTeNbCTBOM,;

68 Cm. OT1yeT BOMC 0 M1CCHsIX N0 YyCTaHOBNEHMIO (DAKTOB, KacatloLLMXCS UHTENEKTYanbHON COGCTBEHHOCTU U
TpaanLMOHHbIX 3HaHUK (1998-1999 rr.), o3arnaBneHHbIN «HyXabl 1 YasHWUA HocuTenen TPaaMLMOHHBLIX
3HaHWI B 00NacTu MHTeNnekTyanbHon cobcTBEHHOCTUY, CTP. 23. CM. Takke CnNmMCOK 1 KpaTKoe TEXHUYECKOoe
NOSICHEHWNE Pa3NUYHbIX POPM, B KOTOPbLIX MOXHO HanTW TpaguumnoHHble 3HaHusa (WIPO/GRTKF/IC/17/INF/9),
NYHKT 41 NpUnoXeHus.
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(b) Ha Hapoabl B HE3aBUCUMBbIX CTPaHaXx, KOTOpblE pacCMaTpMBaOTCSA Kak KOPEHHbIE
BBUAY TOrO, YTO OHU SABMNSATCA MOTOMKaMU TEX, KTO HACENSN CTpaHy Unu
reorpadunyeckyto o6nacTb, 4aCTblo KOTOPOW SIBMNSIETCA AaHHasi cTpaHa, B nepuopa ee
3aBOEBaHNS UNN KONTOHM3aLUMW MW B NEPMO YCTAHOBINEHMS CYLLIECTBYOLLMX
rocyaapCTBEHHbIX FpaHuL, U KOTOpbIE, HE3AaBUCUMO OT UX MPaABOBOIO MOMOXEHWS,
COXPaHSAT HEKOTOPLIE UM BCE CBOW CoLMarnbHble, 3KOHOMUYECKME, KYNbTYPHbIE U
NONMUTUYECKNE UHCTUTYTbI»°.

B Cnncke cokpalueHuin n rmoccapumn TepmmHoB MNMporpammel OOH no okpyxatolwen cpeae
(FOHEIT) cogepxutca crnegytowee onpeaeneHne «KOpeHHOro Hapoaa/HapoaoBy:
«YHuMBEepcanbHOro, CTaHAapPTHOrO onpeaeneHns 3Toro TepMmHa He cywecTteyeT. OObl4HO
CUYNTAETCH, YTO STOT TEPMUH BKITHOYAET YNEHOB KyNbTYPHBLIX FPYMN U UX MOTOMKOB, KOTOPbIE
UMEIOT UCTOPUYECKYHO MPEEMCTBEHHOCTb UK CBA3b C ONpeAeneHHbIM PEFMOHOM UMK YacTAMM
pernoHa, KoTopble HacensitT UNN paHee Hacenanu 3ToT PErMOH 40 ero NocrneayoLLen
KOMNOHM3auun nunn 3axasata nmbo Hapsiay C ApYruMun KynbTypHBIMU rpynnamMmn B Xoae
hOopMMPOBaHNS HALMOHArBHOrO rocyaapcTea, NMMbo NPoXUBaNM He3aBMCMMO U OblnK Mo
BonbLuen YacTy N30NNMPOBaHbI OT BNNSAHMSA YTBEPXKAAEMOrO HauNoOHasbHbIM roCy4apCTBOM
PYKOBOACTBA, N KOTOPbIE B 3TUX YCNOBUAX COXPaHMUIK, NO MEHbLUEN Mepe YacTUYHO, CBOU
cneunduyeckmne s3bIKoBbIE, KYNbTYPHbIE U CoLMarnbHble/opraHn3aunoHHble 0COBEHHOCTH 1 3a
CYET 3TOr0 COXPaHSAT HEKOTOPYH 0O60COBNEHHOCTb OT OKPY>KAKOLLErO HAaceneHus n
OOMUHMPYIOLLIEN KyTbTYpbl HALMOHANbHOMo rocygapctea. TEepMUH Takke BKITHOYaeT Hapoabl,
KOTOpbI€ OTHOCAT Cce65 K KOPEHHBLIM Hapoaam, 1 Te, KOTOPbIX ApYyrMe rpynnbl NpU3HaT
TakoBbIMM» 70,

BceMupHbIi 6aHK MCNonb3yeT TEPMUH «KOPEeHHbIe Hapoabl» B LUMPOKOM CMbICe Ans
0603HaYeHNst OTAENbHbIX FPYNM, KOTOPbIE B TOW MU MHOWM CTENEHN OTBEYAIOT CrieayoLwmnm
XapaKTepucTmkam:

()  camomaeHTUMKaUMs B KAYeCTBE YIIEHOB OCOO0OM KOPEHHOW KyNbTYPHOW rpynmnbi 1
NPU3HaHUE OCTaNbHbIMU UX NPUHAOEXHOCTN K 3TON rpynne;

(i)  3aBMCMMOCTb rpynnbl OT apeana 0buUTaHUs ¢ YeTKMMUK reorpadpmyecknmm
XapakTepucTMkamMmmn Unm MCKOHHON TEPPUTOPUN B panoHe OCYLLECTBIEHMS NPoeKTa, a
Takke OT NPUPOLHbLIX PECYPCOB, KOTOPbIE CBA3aHbI C 3TMM apeanom obuTaHus u
TeppuTopuen;

(iii)  Hanmuume KynbTYypPHbIX, SKOHOMUYECKUX UMN NONUTUYECKUX MHCTUTYTOB, OCHOBaHHBIX
Ha 0OblYasix N OTNNYAIOLLMXCS OT COOTBETCTBYHOLWMUX MHCTUTYTOB AOMUHUPYHOLLETO
obLecTBa 1 KynbTypbl; U

(iv) Hanuume cobGCTBEHHOMO A3blka, KOTOPLI HEPEAKO OTNNYaeTcs OT odmumansHOro
A13blka JAHHOW CTpaHbl UNn permoHa’’.

Monutnka MOCP B oTHOLWEHUN paboTbl C KOPEHHBIMU HapogamMu, paspaboTaHHas
MexayHapoaHbIM hOHOOM CeNnbCKOX03ANCTBEHHOro pa3sutug (MOCP), rnacuTt, 4To «B
COOTBETCTBUMN C MEXOYHapoaHOW NpakTUKo’? n B Lensax HacTosAwen nonutuku, MOCP 6yanet

69 Cratba 1 KoneeHumm MOT Ne169 o kopeHHbIX Hapodax U HapoAax, BeAyLmx nnemMmeHHon obpas Xun3Hu B
HEe3aBMCUMBbIX CTpaHax.

70 UNEP Glossary of Terms for Negotiators of Multilateral Environment Agreements, page 49, nmeeTtcs Ha:
http://wedocs.unep.org/handle/20.500.11822/7569.

n Cwm. OnepauuoHHas nonuTtuka 4.10 «KopeHHble Hapoabl», BcemupHbin 6aHk, 2005 r.; [DKOH XeHpPUKCeH:
OcHoBHble npuHUMnbl peanu3daunn KonseHumn MOT Ne 169, 2008 r.

2 [OaHHasi cHocka siBnsieTcst YacTbio onpeneneHusi] KoHseHuust MexxayHapogHom opraHmM3auum Tpyaa o

KOpEeHHbIX Hapogax 1 HapoAax, BeayLmnx nnemeHHon obpas Xu3Hu B He3aBMUCMMbIX cTpaHax, 1989 r. (Ne 169),
Heknapauna OOH o npaBax kopeHHbIx Hapogos 2007 r., Pykosoasiwme npuHumnsl FTOOHBP, kacatowmecs
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ncnonb3oBaTh paboyee onpeaeneHne KOPEHHbIX HAPOAOB, OCHOBAHHOE Ha CrieayoLLUX
Kputepusx:

- Bonee paHHee Mo BpeMeHM 3aceneHne U UCMoNb3oBaHWe onpeaeneHHon
Tepputopuu;

- A06pPOBONBLHOE YBEKOBEUMBAHNE KYNbTYPHBIX OCOBGEHHOCTEN, KOTOPbIE MOTYT
BKNtOYaTb Takne acnekTbl, Kak A3blK, coOunanbHas opraHnsauus, penurua n AyXoBHble
LLlEHHOCTW, PEXMMbI NPOU3BOACTBA, 3aKOHbI U MHCTUTYTHI;

- CaMOI/I/J,eHTI/Id)VIKaLI,MFI, a TakKke npusHaHmne gpyruMmuy rpynnamMmm nnm
rocygapCTtBeHHbIMM opraHamMmun B Ka4ectBe oTAenbHOM O6LLI,HOCTVI nogen; n

- ONbIT CYLLLEECTBOBAHUS B YCNOBMSAX NOpaboLLeHUsl, MapruHanusauum, NMweHns
COBCTBEHHOCTM, U3OMALUA U OUCKPUMUHALIMNY 73,

B paspaboTaHHon Mporpammoinn OOH no okpyxatowen cpege (FKOHEI) Monntunke B oTHOLEHUN
paboTbl C KOPEHHBIMM HapoAaMn’# roBOPUTCS O TOM, YTO: «...(a) KOPEHHble Hapoabl, kak
npaBuno, NPoOXMBatT HA UCKOHHOW TEPPUTOPUUN C YETKUMM reorpaddmyeckumm
XapakTepPUCTUKaMK (MMM COXPaHSIOT 3aBUCUMOCTL OT Hee); (b) Ha cBoewn TeppuTopmn 06bIYHO
COXpaHAT 0cobble KynbTypHbIE, 3KOHOMUYECKME UMW NONIUTUYECKNE MHCTUTYTbI; (C) 0BbIYHO
CTPEMSITCS K COXPAHEHUIO KYNbTYPHbIX, reorpadnyeckmx U MHCTUTYLIMOHANbHbLIX 0COOEHHOCTEN,
a He K NOMIHOW acCUMMASALMN B HaUMOHanNbHOM obulecTtBe; u (d) OoTHOCAT cebs K KOPEHHbIM
Hapo4aMm Ui Hapogam, BeAyLUMM NeMeHHOM 06pas KU3HM».

HecmoTpsi Ha Hanmure o6LLMX XapaKTepUCTUK, He CYLLECTBYET eAMHOro o6LLenpu3HaHHoro
onpeaeneHns KOPeHHbIX HapoaoB, KOTOpoe oTpa3suno Gbl Bce pa3HooGpasne 3TUX HapOAOB.
Kak npaBuno, B ka4ecTBe OCHOBOMOAratoLero Kputepus ansi onpeaeneHus Toro, SBNsTCS N
T€ UMK MHble PYNMbl KOPEHHbIMU UMW BeAYLLMMM NeMeHHoM 0bpas X13HKU, paccMmaTpuBaeTcs
NX cCaMOVAEHTUMKaALUS B KAYECTBE KOPEHHOIO HapoAa Unu Hapoda, BeayLero nieMeHHowm
06pa3 X13HKW, Hapsay C TakMMK OPYrMMU XapakTepucTMkaMm, Kak s3blk U reorpaduyeckoe
NOJIOXKEeHNEe N COCPEAOTOYEHME.

B 3akoHe lNepy Ne 27811 «O BBEAEHUUN pexmMMa OXpaHbl KONSTEKTUBHBIX 3HAHUIA KOPEHHbIX
HapOAOB, NOMYyYEHHbIX NOCPEACTBOM MCMOMb30BaHNA BMONOrMYecknx pecypcoB» oT 24 nons
2002 r. «kopeHHble HapoAbl» onpenensaTcsa kak «abopureHsl, obnagatowme npasamu,
KOTOpble CyLlecTBOBanu Ao obpa3oBaHMs NepyaHCKOro rocygapcraa, COXpaHsoLmne CBO
COOCTBEHHYIO KyNbTypy, 3aHMMatOLLME KOHKPETHYO TEPPUTOPUIIO U Npu3HaloLwme cebs
TakoBbiMU. K HUM OTHOCATCS HapoAbl B 4OOPOBOMBHOW U30MALMN UNKN TE, C KOTOPbIMA HE
YyCTaHOBIEHbl KOHTAaKTbI, @ Takke CenbCKue U KOPeHHble OOLWNHBI. TepMUH «KOPEHHbIE»
OXBaThblBaeT N MOXET ObITb NCNOSb30BaH B KAYECTBE CMHOHMMA CITOB «abOpPUreHHbIEY,
«TPaANLMOHHBIE», KATHUYECKMEY, KNMPEAKOBbIEY», KMCKOHHbIE» UMW APYron dOpMbl MOAOGHbIX
CNnoB».

Ewe ogHUM TepMUHOM aBsieTCs TepMUH «abopureHHble». Okcopackun cnosapb
onpeaensaeT TepMUH «abopureHHble» Kak (1) «[...] 100U, pacmeHus U XUBOMHhbIE:
obumarowjue unu cyuiecmesyrowue Ha 3emsie ¢ OpesHeliluux 8PEMEH; CMPO20 UCKOHHbIE,

BOMPOCOB KOPEHHbIX HapoaoB, 2008 r., MocTosiHHbIN hopym OOH no Bonpocam KOpeHHbIX HAapOAoB (npwu
OkoHoMuyeckoM n CoumansHom CoBeTe), MexyudpexaeHdeckas rpynna nogaepku no Bonpocam KOPEHHbIX
Hapogos u NnaH gericteun OOH ans BToporo MexayHapoaHoro AecaTUNETUSI KOPEHHbBIX HAPOAOB MUpa
(cm. npunoxenue'). Te xe kpuTepun ucnonbayrotcs PAO B ee NOMUTUKE B OTHOLLEHWUWN KOPEHHBLIX Hapo4oB U
HapooB, BEAYLLMX NeMeHHON 06pa3 Xn3Hn (MmeeTcs Ha:
http://www.fao.org/docrep/013/i1857¢e/i1857e00.pdf.

73 NmeeTcs Ha: http://www.ifad.org/english/indigenous/documents/ip_policy _e.pdf.

4 MmeeTca Ha: hitp://www.undp.org/content/undp/en/home/librarypage/environment-
energy/local_development/undp-and-indigenous-peoples-a-policy-of-engagement.html.
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KopeHHbley; (2) «[...] Hacensswue cmpaHy unu 3aHumasuwiue ee 00 rpuxoda espornelicKkux
KOJTOHUCMO8 U mexX, K020 OHU ripusesu ¢ coboli»; (3) npuHadnexawue abopuseHam unu
caMomMy paHHeMy U38eCmMHOMY HacesieHuo meppumopuu; U (4) «[...] umerowue omHoweHue K
abopuzeHam Agcmpariuu unu ux s3bikam, nubo xapakmepHbie Orisi HUX».

B ctatbe 35 KoHcTuTtyummn KaHaabl oTmevaeTcs, 4To «[...] KopeHHbie HapoObi KaHadbl
ekroqarom uHdeduyes, uHyumos u memucog KaHadsi». B 1996 r. KaHagckast Koponesckas
KOMMCCMSA NO KOPEHHLIM HAapOAaM CaMOCTOATENBHO ONpeaenuna CBOK LIeNeByo rpynny
cneayowmm obpasoM: «... op2aHuyvecKue noaumu4yeckue U KyrnbmypHble obpa3osaHus,
Komopbie UCmopuU4YecKU 80CX005IM K KOPEHHbIM Hapolam CesepHoU AMEPUKU ...».

KopeHHbIMU SiBNsit0TCA Te 0BLWMHbI, HAapoAbl U HaLUMK, KoTopble, 06naaas CTOPUYECKON
NPEeMCTBEHHOCTbLIO C 06LLecTBamMu, NOMyYMBLUMMY Pa3BUTUE HA UX TEPPUTOPUSIX 40
BTOPXEHUS UININ KOMOHU3ALMMW, CYUMTAIOT ce0S1 OTNMYHBIMU OT APYrMX CEKTOPOB ODLLECTB,
KOTOpble B HACTOsILLLEEe BPEMS TOCMOACTBYIOT Ha 3TUX TEPPUTOPUSX UMK YacTaX 3TUX
Tepputopuii. B HacTosiLee BpeMsi OHM COCTaBMAOT HEAOMUHUPYHOLLME CekTopa obLecTsa U
PeLIMTENbHO HAaCTPOEHbI HA COXpaHeHue, pa3BuTme 1 nepeaady oyayLmMM NoKONeHUsam nx
MCKOHHbIX TEPPUTOPUI N STHUYECKOW CaMOBbLITHOCTM B Ka4eCTBE OCHOBbI ANS AanbHenLWwero
CYLLLECTBOBaHUSI Kak HAPOJOB B COOTBETCTBUM C UX COBCTBEHHBLIM KyTbTYPHBLIM YKIaAoM,
coumanbHbIMU MHCTUTYTaMK U NPaBOBbLIMU cucTemamm’s.

HapyweHue npaB

CornacHo topugmndeckomMy crioBapto bnaka HapyLleHneM npas siBNAeTCHA AeNCTBUE,
NPenATCTBYyOLLEee peannsaumm 0gHOro N3 UCKIMYUTENbHBIX NpaB BnagensLa npasa
WHTENNeKTyanbHon cobcTBeHHOCTU. CoBGCTBEHHO B cdhepe aBTOPCKOro npaBa M CMEXHbIX NpaB
HapyLleHneM npaB ABMseTCa AEeNCTBME, OCYLLECTBIEHHOE B OTHOLLEHWUM NPON3BEAEHNS,
OXpPaHAEMOro aBTOPCKMM MPaBOM UMK SBMAIOLLEroCcst 0GBEKTOM CMEXHbIX Npas, 6e3
paspeLLeHns BnagernbLa aBToOPCKOro npasa Unm COOTBETCTBYHOLLNX CMEXHBLIX NPaB B Cryyasix,
korga TpebyeTcs nonyveHne Takoro paspeweHms. OTBETCTBEHHOCTb 3@ HapyLUEHWe npas
MOXET CyLLEeCTBOBaTb HE TONIbKO Ha OCHOBE MPsIMO OTBETCTBEHHOCTY (3a COOCTBEHHO
COBEpPLUEHHOE HECaHKLMOHMPOBAHHOE AesSHNE), HO 1 HA OCHOBE «OTBETCTBEHHOCTU 3a
cogencTeme» Unm «cybecmanapHon OTBETCTBEHHOCTU» /6.

YcnoBus in-situ

CornacHo cratbe 2 KoHgeHuuu o buonozudyeckom pasHoobpasuu (1992 r.), «ycrnosus in-situy
03Ha4alT «YCrOBUS, B KOTOPbIX CYLLECTBYIOT FEHETUYECKME PECYPCHI B paMKaX 9KOCUCTEM U
€CTECTBEHHbIX MECT 0OMTaHWSA, MPUMEHUTENBHO K O4OMALUHEHHBIM UIN KYNbTUBUPYEMbBIM
BMOAM — B TOM cpefe, B KOTOPON OHM NpMOBpeny CBOM OTNNYMTENbHbBIE MPU3HAKNY.

HemaTepuanbHoe KynbTypHOe Hacneaue

CornacHo topuandeckomy cnosapto bnaka «HematepmanbHbii» 03Ha4YaeT «He NMEHOLLUIA
dmaundeckon popmbl». B NpoTUBOMONOXKHOCTL €MY CITOBO «MaTtepuarnbHbIiny onpeaenseTcs
KaK «MMetoLmin nnn obnagaroLwmm dpmnsnyeckon opmMomn; MoryLwmii ObiTb 0Cs3aeMbIM U
BMAMMbIM; Pa3finiyMMbli Ha OLLYMbY.

«HemaTepuanbHoe KynbTypHOe Hacneaue» onpeaeneHo B KoHeeHuuu o6 oxpaHe
HemamepuarbHo20 KyrbmypHoe2o Hacredus (2003 r.) OpraHusauumn O6beanHeHHbIX Haunn no

75 Mogkomuccust OOH no npegynpexaeHnio ANCKPUMUHALMA U 3aLLMTe MEHBLUMHCTB U ee UccrneaoBaHne
npobnembl ANCKPUMUHALIMM KOPEHHOrO HaceneHus, AokymeHT OOH E/CN.4/Sub.2/1986/7/Add.4., nyHkT 379
(1986 1.).

My6nukauna BONC «Pykosoacteo BOMC no goroBopam B 0611acTi aBTOPCKOro nNpaBa M CMEXHbIX NpaB u
["moccapwii TEpMUHOB NO aBTOPCKOMY NpaBy ¥ CMEXHbIM npaBam», cTp. 293.
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Bonpocam obpasoBaHus, Hayku n kynbTypbl (KOHECKO) kak «obblvaun, hopMbl npeactaBneHms
N BbIPaXXEHMWS, 3HAHMS N HaBbIKK, — @ TaKKe CBA3aHHbIE C HAMWU MHCTPYMEHTbI, NPeAMEeThl,
apTedakTbl U KyNbTypHble NPOCTPaHCTBA, — MPU3HaHHbIE coobLiecTBamMu, rpynnamm u, B
HEKOTOPbIX Criy4yasX, OTAENbHbIMWU IMLAMN B Ka4eCTBE YacTu UX KynbTYPHOro Hacneaus.
Takoe HemaTepuanbHoOe KynbTypHOe Hacneaue, nepegasaemMoe OT NOKOMNEHUS K NOKONEHUIO,
MOCTOSIHHO BOCCO3A4aeTcs coobLectBamu 1 rpynnamu B 3aBUCUMOCTU OT OKpYXXatoLen nx
cpenpl, X B3aMOAENCTBUS C NMPUPOSON U UX UCTOPUN U POPMUPYET Y HUX YYBCTBO
€caMObbITHOCTU N NPEEeMCTBEHHOCTU, COAENCTBYSI TEM CaMbIM YBAXKEHWUIO KYNbTYPHOMO
pa3Hoobpa3snsa n TBopYecTBy YernoBeka. [ns uenen HacToswen KoHBEHUMN NPUHUMaETCs BO
BHMMaHWe TONbKO TO HeMaTepuanbHoe KynbTypHOe Hacneaue, KoTopoe CornacyeTcs ©
CYLLIECTBYHOLUMN MEXAYHAPOLAHO-MPABOBbLIMU aKTaMu No npaesam YernoBeka n TpeboBaHMAaMM
B3aWMHOIO yBaXkeHMs Mexay coobLiecTBamu, rpynnamMu U oT4eNbHbIMU NMLAMKI, a Takke
YCTOMYMBOrO pasBUTUSA».

KoHBeHUuA rnacut Takke, YTo «HeEMaTepuanbHOe KynbTypHOE Hacneame» nposiBNsieTcsd, B
4YacTHOCTW, B crieayowwmx obnacrsx: (a) ycTHble Tpaguumnm n opMbl BblipaXKeHust, BKIoYas
A3blK B KAYECTBE HOCUTENS HEMaTepuanbHOro KynbTypHoro Hacneaus; (b) ncnonHutenbckme
nckycctBa; (c) obblyan, obpsagbl, npasgHecTtsa; (d) 3HaHWS M 06blYaKn, OTHOCALWMECS K
NPUPOAE N BCENEHHON; (€) TPaaULUMOHHbLIE pemMecra.

LlenoctHoCTb

lMpaBo Ha LENOCTHOCTL — 3TO NPAaBO Ha NpeAoTBpaLLeHEe HECAHKLUMOHNPOBAHHbIX Nepeaernok n
n3aMeHeHuin npounsseneHusn’’. MNocne nepecmotpa B 1949 r. Ha KoHdepeHunn B Bproccene
BepHckol KoHeeHuuu 06 oxpaHe fiumepamypHbIX U Xy0oxecmeeHHbIx rpousdsedeHuti (1971 r.)
B TEKCT cTaTbyu 6bis Obina gobaeneHa opMynMpoBKa O 3arnpeTe NpoYnx NocaraTenbCTB Ha
yKasaHHOe nNpou3BefeHne, KoTopble HaHeCyT ywepb YecTn unm penytauumn asrtopa.

PYKOBOAFILLI,VIe npuHUMNbI B obnacTtu MHTeﬂﬂeKTyaﬂbHOﬁ COGCTBEHHOCTM NO AoCTyny u
COBMECTHOMY MNOoJsfib30BaHUIO BbirogamMmm

HaunHas ¢ nepson ceccun, MKI'P nogaepxusan paboTy, HanpaBreHHyo Ha pa3paboTKy
pykoBogsawmx npuHumnos BOUNC B obnactn nHtennektyanbHOn coOOCTBEHHOCTM MO AOCTYNy U
COBMECTHOMY MCMONb30BaHWUIO Bbirod. Bbino npeanoxeHo, 4Tobbl 3TN pykoBOAALLME NPUHLMMbI
ObINN OCHOBaHbI Ha cucTemMaTnyeckom 063ope A4ENCTBYHOLLNX U TUMOBbLIX KOHTPAKTHBIX
cornatleHui B oopme 6a3sbl gaHHbix BOWC, cogepkallen cornaweHnsa B obnacTtu
6uopasHoobpasunsi, cBA3aHHbIE C LOCTYNOM Y COBMECTHbLIM UCMNOSIb30BaHNEM Bbiroa 8.

MepBbIi NPOeKT’® BbiN NOArOTOBMNEH C YY4ETOM ONepaTUBHbLIX NPUHLUUMNOB, onpeaeneHHbix MKITP
ANns pa3paboTku Taknx pyKoBOASALLMX NPUHLUMMOBEY, BTOT NpoeKT Gbln No3ke 0GHOBMNEH C
y4yeToM uenen ceMHaguaton ceccumn MKIP81,

Llenb pykoBoasLLMX NPUHLUMNOB B 0611aCTN MHTENNEKTyanbHON COGCTBEHHOCTM ANs AoCTyna U
COBMECTHOrO NOMb30BaHNA BbIro4aMu 3akrnoyaeTcsl B OkasaHuy NoMoLLM npoBaiiaepam u
nony4aTensim reHeTUYECKMUX PecypcoB, B NpoLecce o6CyXaeHns, pa3paboTku U NOArOTOBKM
NMPOEKTOB 3/1IEMEHTOB B3aMMOCOrIaCoBaHHbIX YCNOBUIA AN AOCTYNa K reHeTUYEeCKMM pecypcam
1 COBMECTHOrO Mosb30BaHusi Bbirogamu. OHW UNMOCTPUPYIOT NpakTuyeckme Bonpockl NC, ¢

77 Cwm. Cam PukeTcoH u [xxenH C. MTmH36ypr, MexdyHapodHoe agmopCcKoe Mpaeso U CMEXHbIe npasa — 8 paMKax
u 3a pamkamu bepHckoli KoHeeHuyuu, Oxford, Vol. I, ctp. 602.

8 Cwm. gokymeHT WIPO/GRTKF/IC/2/3, nyHkT 133.

& Cwm. pokymeHT WIPO/GRTKF/IC/7/9 (TeHeTnyeckue pecypcbl: NpoekT pykoBoAALWMX NPUHLMMOB B
OTHOLLEHMM JOCTYyNa 1 CrpaBeIMBOro COBMECTHOIO MOSb30BaHUS Bbirogamu).

80 CM. onepatueHble npuHumnel B aokymeHTe WIPO/GRTKF/IC/2/3, pasgen V.B, cTp. 50.

81 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12 (FeHeTudeckune pecypcbl: [1poekT pykoBoASALMX NPUHLUMMOB B
o6nacTv UHTeNneKTyansLHON COGCTBEHHOCTM B OTHOLLEHUW JOCTYNa U CNpaBeAnvMBOro COBMECTHOro
Nonb30BaHNs Bbirogamun: OOHOBMEHHbIV BapuaHT).
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KOTOPbIMM MOTYT CTONKHYTLCS NpoBaiaepbl U nonydYatenu npyu obcyXaeHnn cornalleHus,
KOHTpakTa unu nuueHann. PasHoobpasve HaumoHarbHOro 3akoHoA4aTeNbCTBa U NPakTUYeCKMX
MHTEPECOB NPOBaMAEPOB M NorydaTenein MoXeT NPUBECTU K LUMPOKOMY AManasoHy
BO3MOXHOCTEN BbliGopa npu 06CyXaeHUM 1 NOArOTOBKE NPOEKTa pearbHbIX NOMOXEHWA.
MoaToMy pykoBoAsiLLME NPUHLMIBI MOTYT OKasaTb NoAAEPXKKY NpoBaiaepam 1 nonyyaTensm B
obecneyeHnn paBHONPaBHOrO AOCTYMa U COBMECTHOMO NOMb30BaHNA Bbiro4aMu Ha
B3aMMOCOracoBaHHbIX YCMOBMSIX, HO He NpeAycMaTpuBaTh oAHY MoAenb U Habop
BapVaHTOB.

Kpome Toro, HMYTO B 3TUX PYKOBOASALLMX NPUHUMMNEX HE AOMKHO UCTONMKOBbLIBATLCS Kak
3aTparmBaloLlee CyBepeHHble npaBa rocy4apcTB Ha MX NPUPOAHbIE Pecypchbl, BKIOYas 1X
NpaBo yCTaHaBNMBaTb YCIOBUS U NOMOXEHUS ANA A0CTyNna U COBMECTHOIO MONb30BaHUS
Bbirogamu. PykoBoasLume NpyHUUNbI AOMKHbI ObiTb TONbKO 40GPOBOMBHBIMA U
unncTpaTneHbiMU. OHU He NpeaHa3HadeHbl AN 3aMeHbl COOTBETCTBYHOLLENO
MeXayHapoAHOro, PErMoHanbHOro U HauMoHarnbHOro 3akoHogaTenbcTead?,

TpaanLUMOHHbIE 3HAHUSI YacTo CBSA3aHbl C FeHETUYECKUMU pecypcamm, 1 3TO MOXET AaTb
LIeHHOe NMpeACTaBfeHne 0 TOM, Kak FeHeTUYECKME PECYPChl MOXHO COXPaHUTb, NoaaepXatb 1
ncnosnb3oBaTh Ha Gnaro YenoeeyecTsa®s. PykoBoasiume NPUHLMMbI TAKKe pacnpoCTpaHaoTCS
Ha TpaaWLMOHHbIE 3HAHUSI, CBSI3aHHbIE C reHeTUYeckuMn pecypcammnss,

MexayHapoaHasa naTteHTHas knaccudukauusa (MIK)

MexayHapogHasa nateHTHas knaccudpukauma (MIMK) onpegenseTcs kak «nepapxudeckas
cucTemMa, B KOTOPOW BCS TEXHMKA B LIerioM nogpasaeneHa Ha pag pasfernos, KNnaccos,
noaknaccoB 1 rpynn. Knaccudukaumsa aBnseTcs He3aBUCUMbIM OT S13blKa MHCTPYMEHTOM,
He3amMeHUMbIM NPy NPOBELEHMM MOMCKA NAaTEHTHLIX JOKYMEHTOB Ha OnpeaeneHne n3BecTHoOro
YPOBHSI TEXHUKN B KOHKPETHOM TEXHUYECKOW 06nacTu» .

MK 6bina yupexaeHa Cmpacbypackum coanaweHuem o MexdyHapodHoU nameHmHou
knaccugpukayuu (1971 r.) Cratbsa 2(1)(a) npegycmatpusaeT, 4To «Knaccudurkauus BKNOYaeT:
(i) TekcT, paspaboTaHHbIN COrnacHoO NonoXxeHmuam EBponenckon KOHBEHLMM NO
MexayHapogHon knaccndmkaumm nateHToB Ha n3obpeTeHns ot 19 gekabpsa 1954 r.
(Ha3biBaeMou HMXe «EBponernckast KOHBEHLMSA» ), KOTOPbLIA BCTYNUIT B CUAY U Obin onybnukosaH
eHepanbHbIM cekpeTapeM EBponerickoro Coseta 1 ceHTabpa 1968 r.; (ii) M3aMeHeHus,
KOTOpble BCTYMUNKN B CUITy COrMacHo ctaTtbe 2(2) EBponenckon KOHBEHLMM A0 BCTYMNIIEHUS B
cuny Hactoswero Cornawenus; (iii) n3MeHeHUs, BHeCEeHHble BNOCNeACTBMM B COOTBETCTBUN
CO cTaTtben 5, KOTopble BCTYNaKT B CUITY COrMacHO NMOSIOXEHUsAM CTaTby 6».

MexayHapoAaHbI 4OrOBOpP O pacTUTENbHbIX FeHeTUYECKUX pecypcax Afsi Npou3BoAcTBa
NPOAOBONLCTBUSA U BeAeHUA CeNIbCKOro X03AANCTBa

MexxayHapodHbI AOrOBOP O pacTUTESNbHbBIX TEHETUYECKMX pecypcax Ans Npon3BoACTBa
NpoAoBONbLCTBUSA U BeAeHust cenbckoro xosanctea (MAMPIMCX) 6bin npuHAT TpuguaTte NnepBom
ceccuen [NMpoaoBoNbCTBEHHOM U CENbCKOXO3ANCTBEHHOM opraHn3aumnen ObbeamHeHHbIX Hauuni
3 HosGpsa 2001 r. u BecTynun B cuny B 2004 r. Llenbto goroeopa saBnatTtcs: (1) npusHaHune
OrPOMHOIO BKI1aga, KOTOPbIN BHOCAT hepmepbl B MOBbLILLEHME pa3HOOOpasus KynbTyp,
KOTOpPbIMWU NUTAKOTCA JI0AN BO BCeM Mmupe; (2) cosgaHue rnobanbHonm cuctemMbl ans
obecneveHunsa goctyna epMepoB, CENEKLUMOHEPOB U YYEHbBIX K PACTUTENbHBIM Fr€HETUYECKNM

82 Tam xe.

83 Tam xe, cTp. 4 NPUNOXEHUS.

84 Cwm. pokymeHT WIPO/GRTKF/IC/17/INF/12.

85 Moccapwuit BONC Ha noptane PATENTSCOPE.
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matepuanam; u (3) obecneyeHne pacnpeneneHust Boirog, nonyvyaembix peuunmeHTamm ot
NCMNONb30BaHUS PACTUTENbHbIX reHeTUYecknx Mmatepuanos?.

M3obpeTaTenbCckui ypoBeHb

N3o6peTaTenbckuin ypoBeHb (Takke onpegensemMbli Kak «KHeO4YeBUOHOCTbY ) ABNAETCA OAHUM
N3 KpUTEPUEB NATEHTOCMOCOBHOCTU, CBA3AHHbIN C BONPOCOM O TOM, 6b1510 N n3obpeTteHne
ouYeBMAHbIM Ans nuua, obnagatoLlero obblYHbIMU 3HAHMSIMU B f@aHHO ob6nactun®.

B cooteeTcTBUM co cTaThen 33 PCT 3asaBneHHOe n3obpeTeHne cuntaeTcs COOTBETCTBYHOLMM
n3obpeTaTenbCKOMY YPOBHIO «ECNW OHO, MPMHUMas BO BHUMaHWE NpeaLecTBYOWNA YPOBEHb
TEeXHUWKN, KaK OH onpeaeneH VHCTpykuuen, Ha yCTaHOBIEHHYIO COOTBETCTBYHOLLYIO AATy He
ABNSAETCH OMeBUOHBIM AN CNeunanncToB B AaHHOM obnactuy.

B ctaTtbe 56 Egporietickol nameHmHol koHeeHUuu v Pasgene 35 U.S.C. 103 coaepxatca
aHanornyHble onpegenenus. B Pasgene 35 U.S.C. 103 ncnonb3yeTcsi 3KBMBANEHTHbIN TEPMUH
«Heo4YeBUOHbI 00BbeKT» 88,

JInueH3noHHbIe cornawleHus

JNnuEeH3MOHHbIEe cornalleHns onpeaensTCa Kak cornalleHns, npeaycMmaTpusatoLme
onpeaeneHHoe pa3peLleHHoe UCMOoNb30BaHE MaTepuarnoB Uy Npae, KOTOpble YNONMHOMOYEH
NpeaoCTaBnsATh NPoBanaep, HaNnpMMep, CornalleHust O NMMLEH3MPOBaHUN UCMONb30BaHWS
reHeTUYECKNX PECYpPCOoB B KAYeCTBE Hay4YHO-UCCreaoBaTeNnbCkUX CPEACTB, UMK O
NMUEH3NPOBAHMMN UCMOSb30BaHNSI B3aMOCBS3aHHbIX TPaAULMOHHbLIX 3HaHWUIA UK OpYyrux npas
WHTENNEeKTyanbHon cob6cTBEHHOCTNSS,

OrpaHu4veHusn

CornacHo topmanyeckoMy crioBapto bnaka, «orpaHuyeHne» o3HavaeT akT yCTaHOBIIeHUs!
OrpaHUYeHNi; KayecTBO, COCTOSIHUE UMW YCIOBUE OFpaHUYEHNS, OFPaHUYUTESBHYIO Mepy.
CnoBo «OrpaHUYeHns», UCNONb3yeMOe Hapsiay CO CITIOBOM «UCKMHOYEHMSI», O3HaYaeT
«rpaHuLbl» unu «npegenbi» . [Ina coxpaHeHns Hagnexallero 6anaHca MHTEPECoB
npaBoobnafgaTenei u nonb3oBaTenen oxpaHseMbIX NPON3BeAEHNUI 3aKOHbI B 061acTu
aBTOPCKOro NpaBa MOoryT npeaycMaTpuBaTh onpeaeneHHble OrpaHNYeHnst UMYLLLECTBEHHbIX
MpaB — Cry4Yaun, B KOTOPbIX OXpaHsieMble NPOVU3BEAEHUSI MOTYT UCMOSb30BaTbCs 6e3
paspeLLeHus npasoobnagaTens v nNpy ycroBuM Bbinmathl KOMNeHcaummn unm 6es aToro
ycnosusi®'.

B bepHckol KoHeeHyuu 06 oxpaHe iumepamypHbIX U XyO0XKeCm8eHHbIX npou3gedeHull
(1971 r.) copepxaTcs ycnosusi, B COOTBETCTBMM C KOTOPbIMU NpaBa aBTOPOB MOTyT ObITb
OrpaHuYeHbl, B CBA3M C 4eM MOXeET ObiTb paspeLLeHo cBob6oaHOE UCMOoNb3oBaHne
npousseaeHun®?. [ns onpeaeneHust yCroBuiA, B COOTBETCTBUM C KOTOPbIMU MOXET ObITb
BBEEHO orpaHuyeHve, paspaboTaHa TpexcTyneHyaTas nposepka®. Ota npoBepka Takke

86 Cratbsa 1 MOMPMNCX.

87 CnpasoyHuk BOUNC no uHtennektyansHon cobctBeHHocTH, nybnukaums BOUNC Ne 489 (E), 2008 r., cTp. 20.

88 Cwm. pasaen 35 Copga 3akoHoB CLUA 103; gocTyneH Ha:
https://www.uspto.gov/web/offices/pac/mpep/s2158.html.

89 Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

90 WNcecnepoBaHue «VCKMoYeHNs 1 OrpaHNYeHnst B aBTOPCKOM MNpaBe Y CMEXHbIX npaBax», NoAroToBNeHO
Mbepom CupuHennu, WCT-WPPT/IMP/1, 1999 r., cTp. 2.

91 Paspgen Beb-caiita BOUNC, NOCBSILLEHHBI aBTOPCKOMY MpaBy U CMEXHbIM NpaBaM:
https://www.wipo.int/copyright/en/limitations/index.html.

92 MyHkT 1 cTtatbu 10.

93 MyHKT 2 cTatbu 9.
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npegycmoTpeHa B ctatbe 13 CoenaweHusi BcemupHol mopeaoeoli opeaHusauuu (BTO) no
mopeo8biM acriekmam rpas uHmeJsiiekmyarnsHolt cobemeerHocmu (1994 r.) (CornaweHue
TPUIC), ctatbe 10 Lozosopa BOUC o asmopckomy ripasy ([JAI) B kauecTBe NpOBEPKN A5
WCKIMIOYEHUA N OrpaHNYEeHNn BCEX MMYLLLECTBEHHbIX MPaB B paMkax aBTOPCKOro npaea.

B ctatbe 16 [ozoeopa BOUC rio ucrniosiHeHUsIM u ghoHozpammam (ONP) aTta npoBepka
pacnpoCcTpaHaeTCcs Ha npasa UCMONHUTENEN U npousBoanTenen hoHorpamm, KoTopble
OXBaTbIBAET AaHHbIN A0roBopY.

CornaweHus o nepegaye matepmana

CornaweHusi o nepegaye maTepvana npeactaBnaoT cobor cornalleHns, UCnonb3yemble B
KOMMEPYECKUX N aKageMNYeCKnX NapTHEPCKUX HayYHbIX MCCNeOBaHUNAX, BKITHOYAOLLMX
nepegavy 6uonornyecknx MaTtepuanos, Takmx, Kak 3apoabllleBas nnasMma, MMKPoOpraHmM3ambl v
KNeTouYHble KyMnbTypbl C Lienbio obMeHa maTepranaMmm Mexay npoBangepom u nonyvatenem u
onpeaeneHne ycnoBui 4OCTyna K rocy4apCTBEHHbIM KOMNEKUMSIM 3apoabILLEeBOV Mna3Mmbl,
CeMeHHbIM hoHaaM UNn reHeTu4ecknum pecypcam in situ®®. BOWC paspaboTtana 6a3y gaHHbIX
cornaweHui B obnactn 6nopasHoobpasms, UMEerLLNX OTHOLLEHME K AOCTYNYy U COBMECTHOMY
NCNONb30BaHMIO BbIrOA, COAEPXKaLLUX KOHTPAKTHbIE NOMOXEHUS, Kacatowuecs nepegadn u
NCMNoNb30BaHUS reHeTudecknx pecypcos®. MpoaoBonbCTBEHHAs U CENbCKOXO3SINCTBEHHAS
opranusaums (PAQO) paspabotana u npuHsana B 2006 r. CtaHgapTHOe cornalleHune o nepegade
maTtepuana (CCIM), Heobxoanmoe anga peanusauun MexgyHapogHoro gorosopa o
pacTUTenbHbIX FTEHETUYECKMX pecypcax Ans NpoM3BOACTBa NPOL4OBONBCTBUA U BEOEHUS
cenbckoro xosanctea (2001 r.)%7. B npunoxeHun | kK BOHHCKUM pyKo80oOsiLUM npuHUUnamM no
obecneyeHuro docmyna K 2eHeMU4YeCKUM pecypcaM U CO8MECMHO20 UCIOJ/Ib308aHUs Ha
cripasedsniueoll u pasHoli OCHO8e 8bI200 OM UX NMPUMEHeHUs COLEPXaTCsA ANeMeHTbI AN
BKITIOYEHMS B COrnalleHns o nepegade matepuanos.

MuHumym nokymeHtauum PCT

B cootBeTcTBUM € Moccapmem TepmmHoB PCT, MUHUMYM SOKYMEHTALUN MOXET OnpeaensaTbca
KaK «JOKYMEHTbI, B KOTOPbIX MeX4yHapOOHbIN MOUCKOBLIN OpraH SOSMKEH OCYLLEeCTBNATL NOUCK
COOTBETCTBYIOLLIErO NPeALLEeCTBYOLWErO YPOBHSA TEXHUKN. ITO TakKe OTHOCUTCH K opraHam
MeXayHapoAHOW npeaBapuTeribHOM aKCNepTU3bl AN4 Lenen nposegeHnsa aKkCnepTuaol.
[okymeHTaums BKIoYaeT HEKOTOPbIE ONYONMKOBaHHbIE NATEHTHLIE AOKYMEHTbI U HEMATEHTHYO
nuTepaTypy, COAepXaLlytcs B cnucke, onybnmkoBaHHom MexayHapogHbim 6t0po. MuHumym
AOKyMeHTaLuun nepeuncrieH B npasune 34 NHcTpykuumn k PCT» %,

B PykoBogsawmx npyHumnax gns npoBegeHnsa MmexayHapoaHoro noucka no npoueaype PCT
MWUHUMYM OOKYMEHTaLMN NS MeXayHapOA4HOro novcka onpeaensieTcs kak «noabopka
OOKYMEHTOB, OpraHM3oBaHHas B cMcTemMaTuyeckon popme (Mnu AoCTynHas MHbIM
cucTemaTmyecknm obpasom) onsa uenen NnpoBeaeHnst noncka B COOTBETCTBUN C OTHOCALLMMCS K
06BbEKTY coaepXaHmeM AOKYMEHTOB, KOTOpble NPeAcTaBnstoT co6on rnaBHbLIM 06pa3om
NaTEHTHbIE JOKYMEHTbI, LOMOMHEHHbIE PAOOM CTaTen N3 NepUOANYECKUX M3OaHUIA N OPYrX
BMOOB HENATEHTHOW NuTepaTypbi» %°.

B deepane 2003 r. Ha cegbMon ceccnn 3acegannsa MexayHapodHbix opraHoB B pamkax PCT
6bIN0 AOCTUMHYTO cornalleHne B NpuHLMNe 0 TOM, YTO AOKYMEHTaLmMs No TpaguuUOHHbBIM

94 My6nukaunsa BONC «Pykosoacteo BOMC no goroBopam B 06r1acTi aBTOPCKOro nNpaea M CMEXHbIX NpaB U
"nmoccapwuii TepMMHOB NO aBTOPCKOMY MpaBy U CMeXHbIM npasam», BOUC, ctp. 313.
95 Cwm. gokymeHT WIPO/GRTKF/IC/17/INF/12.

96 HoctynHo Ha: https://www.wipo.int/tk/en/databases/contracts/index.html.

o7 JoctynHo Ha: http://www.fao.org/3/a-be623e.pdf.

98 HoctynHo Ha: https://www.wipo.int/pct/en/texts/glossary.html#M.

99 MyHKT 1X-2.1 PykOBOAALMX NPUHLIMINOB ANsi NpoBEeAEeHUsa MexXayHapoaHoro novcka no npoueaype PCT

(oenctByeT ¢ 18 ceHTAbpst 1998 1.).
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3HaHMSIM AOSMKHa ObITb BKMOYEHA B YacTb MMHMMYMa AoKymeHTaumm PCT, oTHocsLyoCA K
HenaTeHTHoN nuTepaType'®. Hanpumep, B gokymeHTe « MnHUMym pokymeHTauumn PCT —
Cnncok NepMoanyecknx nsgaHun: nepuoamnyeckne U3gaHus, ncnornb3yemMble A novcka u
aKkcnepTu3sbl» NHAMACKNA XXypHan TPaauLNOHHbBIX 3HaHUN U KOpenckui xXypHan TpaauumMoHHbIX
3HaHWI onpeaeneHbl Kak HenaTeHTHas nuTepartypa.

MeHbLNHCTBO

CornacHo opuan4yeckoMy crioBapto bnaka TepMnH «MEHbLIMHCTBO» 0603HaYaeT rpynny nu,
KOTOpble HEKOTOPbIM 06pa3oM OTNMYaOTCst OT BONMBLUMHCTBA, B pe3ynbTaTe Yero ¢ HUMM
nHorga obpallaTcst HEOAMHAKOBO.

MeHbLUMHCTBOM SIBISIETCS rpynna, B YUCIIEHHOM OTHOLUEHWUM ycTynatowasi 60nbLUNMHCTBY
HaceneHusl rocyaapcTBa 1 HaXoAALWAACA B HEAOMUHUPYIOLLEM MOMOXEHUN, YNEeHbl KOTOPOW
ob6nagatoT 3THUYECKUMM, PENTUTMO3HBIMU UMK A3bIKOBLIMU XapaKTepUCTUKAMU, OTIIMYHBIMU OT
XapaKTEPUCTUK OCTarlbHOrO HaCENEeHUs], U KOTOPbIE UCMbITLIBAKOT YYBCTBO CONMMAAPHOCTM, Aaxe
€CIN OHO He NPOoSIBNSEeTCS ABHO, HAanNpaBrieHHOe Ha COXPaHeHne UX KynbTypbl, TpaauLui,
penurum nnm a3bika’0’,

B cootBeTcTBUU ¢ [eknapayueli o npasax fuu, npuHadnexaujux K HayuoHanbHbIM Uiu
SMHUYECKUM, periua2uo3HbIM U A3bIKO8bIM MeHbWUHcmeam (1992 r.), nuua, npuHagnexaiume K
MEHbLUMHCTBaM, MMEIOT NpaBo NOJb30BaTbCA AOCTOSHUSIMU CBOEN KynbTypbl 6e3
BMelLaTenbCTBa UM AUCKPMMUHALMK B Kakoi 6bl To HU Bbino dopme 2. TocyaapcTea
OXPaHSIIOT Ha UX COOTBETCTBYHOLLIMX TEPPUTOPUSIX CYLLIECTBOBAHUE M CAMOGBITHOCTb
HaLMOHanNbHbIX UMW 3THUYECKMX, KYNbTYPHbIX, PENTUIMO3HbIX U S3bIKOBbIX MEHLLUMHCTB U
NOOLLIPSAOT CO3aaHne YCrnoBuiA AN pasBUTUS 3TON camobbITHOCTM 103,

B cooTtBeTcTBUU C MexOyHapOoOHbIM Nakmom o epaxdaHCcKUX U noaumuyeckux rnpasax

(1966 r.) B TEX CTpaHaXx, rae CyLECTBYHT STHNYECKMNE, PENUTNO3HLIE U SA3bIKOBbIE
MEHbLUMHCTBA, Nnuam, NpuHagnexalwmm K TakKum MEHbLUMHCTBAM, HE MOXET ObiTb OTKa3aHOo B
npaBe COBMECTHO C APYIMMW YfieHaMKn TOR e rpynnbl NoSIb30BaTbCs CBOEN KyNbTYpOW,
ncnoBefoBaTh CBOK PENUIMI0 U UCNONHATL ee 00psiAbl, a Takke Nofb30BaTbCA POAHLIM
A3blkoM 104,

He3akoHHOe npucBoeHue

B obnactun nHtennekTyanbHon coO6CTBEHHOCTU rOpUanYECcKMi cnoeapb bnaka onpegenser
«HE3aKOHHOE MPUCBOEHNE» KaK «OCHOBaHHbIN Ha 06LLEM NpaBe AenuKT 3a NCNOMb30BaHNe He
OXpaHsIEMOW aBTOPCKMM NpaBoM MHAOpMaLMK U ngen, KoTopble opraHmMsaumsi cobupaet u
pacnpocTpaHsaeT Ansa nssnevyeHns npmbbinu ¢ Lenbio HegobpoCOBECTHOW KOHKYPEHLMU C 3TOW
opraHusaumen, Unm 3a KonMpoBaHue NPon3BeaAeHNs, aBTOP KOTOPOro eLle He nctpebosan unum
He MoNy4Yun UCKMYMTENbHLIX NpaB Ha nNpounsseaeHue. [...] AnemMmeHTamu He3akoOHHOro
NPUCBOEHNS ABNAOTCS cneayrowme: (1) ucrel, 4OMKHO ObiTb, BNOXWUA BpeMSs, 4EHbIN UK
ycunus ang céopa nHgopmaummn, (2) oTBETUYUK, JOMMKHO ObITh, nonyyun nHdgopmauuio 6e3

100 MuHumym pokymeHTtauum PCT, nokymeHT PCT/MIA/9/4.

101 ®paHuecko KanopTopw, 6biBlumic CnieumnansHbii goknagunk OOH, 1979 r., Ha koToporo cceinaetcs Autep
KyrenbmaHH B paboTte «OxpaHa nuu, NpyHaanexawmx K MeHbLUMHCTBAM, U KyNbTYPHOro pa3Hoobpasus
KOPEHHbIX HapodoB» noA pea. A. doH boraanam u P. Bonbddpym, KOpmnanyecknin exxerogHmk OOH, Vol. 11,
2007 r., cTp. 237.

102 MyHKT 1 cTaThu 2 [eknapauumn o NnpaBax Nuu, NpUHaaneXxalmnx K HaLMoHanbHbIM UM 3THUYECKUM,
PENUIMO3HBIM U A3bIKOBbIM MEHBLLLUMHCTBAM, NPUHSTON pe3sontouneii 47/135 NeHepanbHoi Accambnen ot
18 nekabps 1992 r.

103 MyHkT 1 cTaThun 1 [eknapauum o npaBax nuu, NpUHaaneXxalmnx K HaLMoHanbHbIM UM 3THUYECKUM,
PENUrMo3HbIM U S3bIKOBbIM MEHBLUMHCTBAM.

104 Cratbst 27 MexayHapo4HOro nakta o rpaXxaaHckux 1 NONMTUYECKMX NpaBax, MPUHSATOIO M OTKPLITOro Ans
noanvcanus, patndukaumm n npucoeauHeHus pesontoumnen MeHepanbHon Accambnen 2200A (XXI) ot
16 nekabpsa 1966 r., BcTynueLlero B cuny 23 mapta 1976 1.
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Kaknx-nnmbo aHanornyHblx BIOXeHun, n (3) ncrew, 4OMKHO ObiTb, NMOHEC KOHKYPEHTHbIN yuiepd
BBMAY NOOOOHLIX AENCTBUN OTBETUMKAY.

[lenuKkT B CBAI3M C HE3AKOHHBLIM NPUCBOEHNEM SIBNSIETCS YacTbio 3aKOHOAATeNbCTBA O
HenobpPOCOBECTHOW KOHKYPEHLIMKN B CUCTEME NpeLedeHTHOro npasa. Takum o6pasom,
He3aKOHHOEe MPYCBOEHME BreYyeT 3a coboi NPOTMBOMNPABHOE UMW HEYECTHOE MUCMONb30BaHNe
NNy 3aMMCTBOBaHME YyXX0W COOCTBEHHOCTM, U 4acTo MUCMNONb3yeTcs AN 060CHOBaHMSA UcKa B
Tex crnyyasix, korga He Gbinv HapyLLeHbl MpaBa COGCTBEHHOCTM Kak TakoBble. HesakoHHoe
NPUCBOEHNE MOXXET UMETb OTHOLLEHWNE K NMPOTMBOMPABHOMY 3aMMCTBOBaHUIO UMK
MOLLEHHNYECKOMY MPUCBOEHUIO CPEACTB U MMYLLEECTBA, KOTOPbIE BBEPEHbLI OAHOMY NKLY, HO
Ha camMoM ene npuHagnexar gpyromy.

Tak, ctaTbsl 3 npoekTa 3akoHa «[Ipasosas cmpyKkmypa oxpaHbl mpaduyuoHHbIX 3HaHUU 8 LLipu-
JlaHke» (2009 r.) onpefenseTt «He3akoHHOe NPUCBOEHNE» Kak «(i) npnobpeTeHne, NpncBoeHne
U UCNOMNb30BaHUe TPagULIMOHHBLIX 3HAHWI B HApyLUEeHWe NONOXeHU 3Toro 3akoHa,

(i) n3snedveHne Bbirogbl N3 NpUobpeTeHns, MPUCBOEHNS UMK UCMOSb30BaHUA TPaANLMOHHbBIX
3HaHUK, Korga nuuy, KoTopoe nNpuobpeTaeT, NpMcBamMBaeT UMM UCNONb3yeT TPaAULMOHHbIE
3HaHWs, U3BECTHO UITM HEN3BECTHO MO NPUYMHE HEBPEXKHOCTU, YTO TPALAMLMOHHbIE 3HAHWSA
ObInn NpMobpeTeHbl, NPUCBOEHbI U UCMONb30BaHbI NOObIMY HECNpaBeANMBLIMU CPeaCcTBaMMU,
n (iii) opyrne Bngbl KOMMEPYECKON OEATENBHOCTM, NPOTUBOPEYALLME YECTHOW NPaKTUKE,
KOTOpble MNO3BONSAOT U3BMEKaTb HECNPABEANMBYIO BbIFOAY M3 TPAAULMOHHbLIX 3HAHMN» 195,

HenpaBomepHoe ucnonb3osaHue '’

B ob6nactu naTeHTOB topuanyeckuin cnosapb bnaka onpegenset «HenpaBomMepHoe
NCMNONb30BaHME» KaK «UCMONb30BaHME NaTEHTA UMK C LIENbo NPOANEHUs AENCTBUSA
WCKMIOYNTENBHOMO NpaBa Ha He3anaTeHTOBaHHbIE TOBapbl, UMW C LIENbo HapyLUEeHUs
aHTUTPECTOBCKOro 3akoHogaTenbcTBa». CrnoBapu onpeaensioT HenpaBoOMepHoe
NCMNonb30BaHWE Kak HeNpaBuUibHOE, HEBEPHOE UM HEHaAeXallee NCnonb3oBaHne, nMbo
HenpaBunbHOE NpUMeHeHne. HenpaBoMepHOe MCNONb30BaHNE MOXET TaKKe 03Ha4aTb
HeHaanexallee unm YpeamepHoe NpuMeHeHne, NM6o AeNCTBUS, KOTOPbIE U3MEHSIIOT NPUCYLLYHO
Lenb UM Ha3Ha4YeHne Yero-To.

N3meHeHune

M3meHeHnem siBnsieTcs nepemMeHa B Yem-nubo (topuanyeckun cnosapb briaka). OT0T TEPMUH
ABNSIETCA CMHOHMMOM nepefenku. B ctaTtbe 6bis bepHckol KoHeeHuuu 06 oxpaHe
numepamypHbIX U xyQoxecmeeHHbIx rpoussedeHuti (1971 r.) npegycMoTpeHo, MOMUMO
npoyero, NpaBo aBTopa NPOTMBOAENCTBOBATb BCAKOMY U3BPALLEHMIO, UCKAKEHWIO UM UHOMY
N3MEHEHUIO NPOM3BEAEHNS, CMTOCOOHOMY HaHeCTH yuepb YecTn unu penytaumm aBTopa.

UckaxeHune

105 PaGouunn nokymeHT, Bepcusi oT 1 sHBaps 2009 r. «[paBasi CTpyKTypa oxpaHbl TpaaULMOHHbIX 3HaHWiA B LLpu-
JlaHke».

106 HekoTopble aeneraumu npegnarany 4o6aBUTb TEPMUH «HENPABOMEPHOE MCMONb30BaHWEY B TEKCT
AokymeHTa «OxpaHa TpaanLUMOHHbIX 3HAHUIA: nepecMoTpeHHble uenu n npuHumnel» (WIPO/GRTKF/IC/18/5
Prov.), Hanpumep, aenerauns NHaoHesuun un aeneraumsa Mekcukn. OpgHako generaums ABCTpanum oTmeTuna,
YTO «HernpaBOMEPHOE NCMOMb30BaHNE» NpeAcTaBnseT cobon TEPMUH, NCMOMb3YEMbIi B KOHTEKCTE
KoHBeHuumn o GronoruyeckoM pasHoobpasnmn B pamkax NpoekTa TekcTa AN NeperoBopoB MexayHapoaHoro
pexumMa AoCTyna U COBMECTHOrO MCNOMb30BaHNSA BbIrOf OT FEHETUYECKMX PECYPCOB U CBA3AHHBLIX C HUMM
TPaANLMOHHBIX 3HaHWIA. OH ObIn UCMOMNb30BaH NPUMEHUTENBHO K AEACTBUSIM, KOTOPbIE NPOTUBOpeYaT
COrnacoBaHHbIM Ha B3avIMHOWM OCHOBE YCIIOBUSIM, B TO BPEMS! Kak TEPMUH «HE3aKOHHOE NMPUCBOEHUE» MMEET
OTHOLLEHME UMEHHO K NprnobpeTeHuto 6e3 npeasapuTenbHOro o6ocHoBaHHOro cornacusi. OHa npuseana K
AanbHenwemy 06CyXOeHWI0 BOMpoca O 3HaY€HWUN 9TUX TEPMUMHOB B paMkax 3Toro KomuteTa v B CBA3U C
WHTeNneKTyanbHON CO6CTBEHHOCTbIO, @ HE JOCTYMOM K TPAAULIMOHHBLIM 3HaHWUAM, CBA3aHHBIM C
reHeTU4eCcKrMmn pecypcamu.
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CornacHo onpegeneHnto OKCOpPACKOro crioBaps aHrMUNCKOro s3blka TEPMUH «UCKaXKeHUe»
O3Ha4aeT aKT OTCEYEHUS UMK U3BATUSA YacTU Yero-nnbo, 0COBEHHO KHUMM U NHOTO
OOKYMEHTa; U3MEHEHWE UMW YHUUTOXEHNE YacTu coaepXaHust unu 3HaveHunsi. B cooTBeTcTBum
co cTatben 6bis bepHckou KoHeeHyuu 06 oxpaHe numepamypHbIX U XyO00XeCcmeeHHbIX
npouseedeHul (1971 r.) oxpaHa OT UCKaXXeHUs ABNAETCA OQHUM U3 aTPpUBYTOB NMNYHBIX
HEMMYLLECTBEHHbIX NPaB aBTopa.

B3anmHoe yBaxeHue

B npeambyne [exknapauuu OOH o npasax kopeHHbIx Hapodos (2007 r.) B3auMHOE yBaXXeHne
paccMaTpuBaeTCs Kak 3anor JOCTUXKEHUI, K KOTOPbIM CreayeT CTPEMUTLCS B Ayxe
coTpygHunyecta. CornacHo onpegeneHmnio OKcopACcKOro crnoBapsi aHrMNCKOro A3bika, CrioBo
«B3aVMHbIV» OTHOCUTCS K ABYM 1 Bonee noasiM, UCMbIThIBAKOLWMM APYr K APYry OAMHAKOBbIE
4YyBCTBa, MEXAYy KOTOPbIMW CYLLECTBYIOT ABYCTOPOHHNE OTHOLLEHMS.

B3sanmocornacoBaHHble ycnoBus

Kpome npu3HaHusi npaBa HaunoHarbHbIX NPaBUTENBLCTB ONpeaensiTb YyCnoBUsa A0CTyNa K
reHeTU4eCcKkMM pecypcam, NyHKT 4 ctatbn 15 KoHeeHyuu o buonosudeckom pa3Hoobpasuu
(1992 r.) npegycmaTtpumBaerT, YTO «4OCTYN, B Cliy4Yae ero npefocraBreHms, obecneynBaeTcs Ha
B3aMMHO COrlacoBaHHbIX YCNOBUSAX U PEryNMPYETCs NONOXEHUSIMU HAaCTOSsILLIEN CTaTbuy.
McnonHutenbHbin cekpeTapb KBEP oTMevaeT, YTo «KOHTpaKTbl SBNAKOTCS Hanbonee obLuen
dopmoW permcTpaumm «B3aMmMHO CorfiacoBaHHbIxX ycrnosuii» %7, B ctatbsix 41-44 BOHHCKUX
PYKOBOAALLMX NPMHLMNOB NO ob6ecneyvyeHUto 4OCTyNa K reHeTUYeCKMM pecypcam u
COBMECTHOro UCNOSIb30BaHUA Ha crpaBeAsIMBOM U paBHOW OCHOBE BbIrog OT UX
NPUMEHEeHUN N3NOXEeHbI HEKOTOPblE OCHOBHbIE TPeBOBaHUSA B OTHOLLEHUN B3aUMHO
COrnacoBaHHbIX YCITOBUIA.

Cratbs 18 Hazolicko2o npomokona peaynupogaHusi docmyrna K 2eHemud4eckumM pecypcam u
COBMECMHO20 UCMOb308aHUS Ha cripagediueol U pagHol OCHO8e 8bI1200 OM UX MPUMEHEHUs
Kk KoHeeHuuu o buonoau4eckom pasHoobpasuu (2010 r.) cneymnanbHO KacaeTcs cobniogeHms
B3aMMOCOracoBaHHbIX YCIoBUIA, npegycmaTtpmBas, 4To «1. [pu BbINONMHEHUN NOMNOXEHWHN,
yKasaHHbIX B nognyHkTe (i) nyHkTa 3 (g) ctatbu 6 1 B cTaThe 7, kaxagasa CTopoHa noowlpsieT
NOCTaBLLMKOB M MONb30BaTeNen reHeTUYECKNX PECYpCoB M/UNn TPaaNULMOHHBLIX 3HAHUNA,
CBSI3aHHbIX C FEHETUYECKMMWN pecypcamMu, BKoYasa No Mepe HeobxoanmocTu BO
B3aMMOCOrIacoBaHHbIE YCIOBUSA NONOXeHNSA 06 yperynnpoBaHum CropoBs, BKIKOYatoLWme:

(a) ropucaukumio, B KOTOPYO OHM NepenanyT nobor npouecc yperynmpoBaHusi CropoB;

(b) npuMeHMMBIN 3aKOH; W/unu (C) BapuaHTbl anbTePHaTUBHOMO yperyrnmpoBaHusi CNOpPOoB, Takue
Kak nocpegHunyecTso nnu apbutpax. 2. Kaxagas CtopoHa obecneymBaeT BO3MOXHOCTb
obpalLeHMs 3a MOMOLLBI0 B pamMmKax CBOMX MPaBOBbIX CUCTEM B COOTBETCTBUMN C NPUMEHUMbIMU
IOPUCONKLMOHHBbIMKU TpeboBaHNsIMK B Cry4asX BO3HMKHOBEHUS CMOPOB, NPOMCTEKAOLWMX 13
B3ammocornacoBaHHbix ycnosui. 3. Kaxpas CTopoHa NpMHMMaET B COOTBETCTBYHOLLMX
cny4vasx acpdekTMBHbIE Mepbl Ansa: (a) obecneyeHns 4OCTYNa K NpaBoCyauto; U

(b) ncnonb3oBaHMA MexaHM3MOB AN obecneyeHns B3aMMHOIO NPU3HaHUS U BbINOSTHEHNS
peLLeHN, BbIHECEHHbIX MHOCTPAHHbIM CYyA0M, N apOuTpaxHbIX peweHni. 4. KoHdepeHuus
CTtopoH, BbicTynatwwias B kadectse CoselaHnss CTopoH HacTodwero lNMpoTokona, NnpoBoanT
0030p 3p(PEKTMBHOCTM HACTOSILLEN CTaTbM B COOTBETCTBUM CO cTaTben 31 HacTosiwero
lNpoTokonay.

Harovcknin npoToKkon perynupoBaHusi 4OCTyNa K reHeTU4eCKMM pecypcam u
COBMECTHOIO MCNONb30BaHMs Ha cnpaBeAsIMBOM U paBHON OCHOBE BbIro4 OT UX
npumeHeHus K KoHBeHUMM o Guonornyeckom pasHooodpasum (2010 r.)

107 Cwm. gokymeHT UNEP/CBD/COP/4/22, nyHkT 32.
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MpoTtokon 6bin NpuHAT B okTA6pe 2010 r. B xoae aecAtoro coselwlaHmst KoHdepeHummn CTopoH
(COP 10), npoxogueLuero B ropoge Haros, AnoHnsi. B cooTBETCTBMM CO CTaTben 1 LEernbio
MpoTokona siensieTcst «obecrieyeHue cO8MECMHO20 UC0/Ib308aHUsI Ha cripagednueol u
pasHoU 0CHoge 8b1200 OM NPUMEHEeHUs1 2eHemMUYeCKUX pecypcos, 8 IMmoM yucrie nymem
obecrieyeHus Hadnexauwiez2o docmyrna K 2eHemu4ecKkuM pecypcam u Hadnexawel nepedayu
coomeemcmeyruux mexHonoaud, ydyumsleasi ece rpasa Ha daHHbIe pecypcbl U Ha
mexHosoauu, u nymem Hadnexauwie2o chuHaHcuposgaHus, codelicmays makum obpasom
CoxpaHeHuro buosioaudeckoeo pa3Hoobpasus u ycmouldyueoMy UCOb308aHUIO €20
KomroHeHmMo8y. [eHepanbHbI cekpeTapb Oprannsaunm O6beamHeHHbIXx Haumi 6ynoet
[enosuTtapmem NpoTokona n OTKpOeT ero And nognucaHna B LieHTpanbHbIX yupexaeHusax
OpraHusaunn O6beauHeHHbIX Hauuin B Hito-Mopke co 2 cdespans 2011 r. no 1 dpespans
2012r.

Heckonbko cTaTten KOHKPETHO KacalTcs TPAAUUMOHHBIX 3HAHWUIA, CBA3AHHBIX C rEHETUYECKNMU
pecypcamu, Takme kak ctaTbs 3 (JOCTyn K TpaaNLUUOHHBIM 3HAHUSAM, CBA3aHHbIM C
reHeTu4eckumun pecypcamm), ctatbs 12 (TpaguunoHHbIE 3HAHUS, CBSA3AaHHbIE C FEeHeTUYECKUMM
pecypcamun) n ctatbs 16 (BbinonHeHMe NONOXEHNN HALUNOHAbHOMO 3aKOHOAATENbCTBA UMK
perynaTuBHbIX TpeboBaHWUA, perynmpyowmx 40CTyn K reHeTUYECKUM pecypcaM U COBMECTHOE
NCNoNb30BaHWE BbIr0A, B OTHOLIEHWUW TPAOULMNOHHBIX 3HAHWUIA, CBA3AHHBIX C FEHETUYECKUMM
pecypcamu).

Hauus

B topuamnyeckom crioBape brnaka TepMuH «Hauma» onpeaenseTca kak 6onbluas rpynna niogen,
NMetoLLMX obLlee NponcxoxaeHue, A3blk, TpaguumMmn 1 o6bIYHO COCTaBNSAOLLMX NOMUTUYECKYHO
eavHuly. TepMuH «rpaxgaHe» o6o3HavaeT PU3NYECKUX UMK IOPUANYECKUX NNL, KOTOpbIe
MPOXMBAKT UM UMEIOT peanbHoe N AeNCTBYoLEE NPOMbILLNEHHOE MU KOMMEpPYECcKoe
npeanpuaThe Ha TON UMK UHOW TaMOXeHHoW Tepputopumn %8, B 3HayeHne TepMUHa «Hauumy»
3anoXeHo NpeacTaBneHne o coobulecTee nogen, chopmmpoBaHHom briarogaps obiemy
NMPOUCXOXAEHWMIO, KyNbType U UCTOPMK, a YacTo K Gnarogaps obliemy s3biky %, TepMuH
«KyNbTypHble 0OLUHBI» NPU3BaH BbICTYNaTb B KA4YE€CTBE AOCTATOYHO LUMPOKOro MOHATUS,
KOTOpOE BKMOYaET rpaxaaH BCell CTpaHbl, «HaUuoy, B Cry4Yasix, Koraa TpaauUMOHHbIe
Bblpa)XeHWs1 KyNbTypbl paccMaTpUBatOTCS Kak NpuHaaiexalime Bcemy Hapoay onpeaeneHHom
CTpaHbl. DTO coveTaeTcsi C NPaKTUKOW B APYrnX 06NnacTax NONUTUKL U CNYXUT AOMNONHEHNEM K
Hen'o,

HoBu3Ha

HoBwu3Ha siBNsieTcs 04HUM U3 KpUTEPUEB NATEHTOCNOCOGHOCTM Npy NpoBeaeHUU ntobon
aKkcnepTu3bl No cywectsy. M3o6peTeHne cuMTaeTcs HOBbIM, ECIN OHO He SIBMSIETCS YacTbo
NpeALlecTBYHOLLEro YpoBHS TexHUkm 1,

B cooteeTcTBUM cO cTaTbeln 33 [Joezosopa o nameHmHou koonepayuu (PCT) HoBM3Ha
onpeaenseTcs crieaylowmm obpasom: «[alns uenen mexagyHapoaHon npeasaputenibHom
3KCNepTun3bl 3asBEeHHOE N300peTeHne cuMTaeTCca HOBbIM, €CIIN €ro He NOPoYUT
npeaLwecTBYIOLNN YPOBEHb TEXHUKN, Kak OH onpeaeneH B MHCTpykumny». [paBuno 64.1(a)
UHcTpykuum k PCT onpegensieT «NpeaLlecTBYOLWNA YPOBEHb TEXHUKM» KaK «BCE TO, YTO CTano

108 Oannane XKepee, «Cornawexne TPUMC. TMpoekT n aHanuay». N3g. 3-e, Sweet & Maxwell, ctp. 161.

109 Outep KyrenbmaHH, «OxpaHa nuu, npyHaanexaiinx K MEHbLUMHCTBaM, U KyNbTYpPHOro pa3Hoobpasus
KOpeHHbIX HapogoB» noa pes. A. doH Borganaun n P. Bonbddpym, KOpuanyecknii exxerogHmk OOH, Vol. 11,
2007 r., ctp. 235.

110 "moccapwuii TEpMUHOB, OTHOCSILLUXCS K HEMaTepuanbHOMY KynbTYpHOMY Hacneauto, paspaboTaHHbI
HaumoHanbHom komuccmen Hugepnangos no Bonpocam KOHECKO, 2002 r. («...Haunen moxeT aBnatbea
KynbTypHas obLwmnHa»), untmpyeTcsa B JOKyMeHTe « OxpaHa TpaguLMOHHBIX BblpaXXeHU KynbTypbl/BbipaXeHuii
donbkropa: nepecMoTpeHHble Lenu n npuHumnel» (WIPO/GRTKF/IC/17/4).

m CnpaBoyHrk BOMC no nHTennektyanbHom cobctBeHHOCTH, nyonvkaunss BOUC Ne 489 (E), 2008 r., cTp.19.
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AOCTYMHbIM Ny6nuke roe-nnmbo B MUMpe NocpeacTBOM NMCbMEHHOTO packpbITUsS (BKMoYas
YyepTexu 1 apyrve UnncTpaumum), cHATaeTcsl NPeALLIEeCTBYIOLMM YPOBHEM TEXHWUKU NP
YCIOBMU, YTO TAKOE PacKpbITME NMENO MeCTO 10 COOTBETCTBYIOLLEN AATbI».

B ctatbe 54 Egponelickoli nameHmHoul KkoHeeHyuu (EMNK) copgepxutcsa cnegyollee
onpeaeneHne HOBU3HbI: «M3006peTeHne CYNTaeTCs HOBbIM, ECIIN OHO HE OTHOCUTCS K YPOBHIO
TEXHUKWN. YPOBEHb TEXHWKM BKMOYAET BCE, YTO CTasrio 00LWweaoCTyNHbIM NyTEM MMCbMEHHOTO
W YCTHOTO ONMUCaHUA, NCNOMb30BaHUA Unn NtobbiM ApyrMm cnocobom 40 AaTbl NOA4aYM 3asBKU
Ha eBPONENCKNUIN NaTEHTY.

Paspen 35 Ceoaa 3akoHoB CLUA 102 [YcnoBusi naTeHTOCNOCOGHOCTUN; HOBU3HA] COAEPXKUT
cnepyiollee onpegeneHne NoHATUS HOBM3HbI: «NMLIO MMEEeT NpaBo Ha Mony4YeHne naTeHTa, 3a
NCKITIOMEHNEM cny4yaes, koraga (1) 3agaBneHHoe n3obpeTteHne Obiflo 3anaTeHTOBaHO, ONUCAHO B
ne4yaTHou nyGnukauum, HaxogunNock B NyGrIMYHOM UCMONb30BaHMKN UMK B Npogaxe unu 6bino
MHbIM 06pa3omM AOCTYNHO nNy6rmke 40 akTUYecKon AaThbl NO4AYM 3asBKU Ha 3asiBNIEeHHOe
n3obpeTenne; unm (2) 3asiBneHHoe n3obpeTeHme ObIfo onMcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBMM C pasgenom 151, nnu B 3asiBke Ha NaTteHT, onybrIMKoBaHHOM NN cYnTaroLLENCS
ony6nnkoBaHHOW B COOTBETCTBMM C pa3aernom 122(b), n B Takom naTeHTe unv Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTU OT 0BCTOATENBLCTB, HA3BaHO UMSA Apyroro nsobpertarens, a
haKkTMyeckas gaTa nogayn 3asiBKv npeglecTByeT hakTMYecKom gaTe nogayn 3asBku Ha
3asBNeHHoe n3obpeTteHne» 112,

OckopouTenbHbIN

«OcKopBUTEnbHBINY 03Ha4YaeT «BbI3bIBAKOLLMIN HEYA0BONLCTBME, THEB UMK 06uay;
NpoTUBOPEYaLL M rOCNOACTBYIOLLEMY NPeaCcTaBAEHUI0 O NPUITMYMAX U Mopanuy (IopUaNYECKUn
cnosapb brniaka).

MaTteHT

[MaTeHT onpegenseTcs Kak «AOKYMEHT, ONUCbIBAOLLIMA N306peTeHne, KOTOPOE MOXET BbITb
M3roTOBMNEHO, UCNOMb30BAHO N NPOAAHO C paspelleHns Brnagensua nateHta. 3obpeteHne
npegcraensieT cobon pelueHne KOHKPETHOM TEXHNYECKOM 3adaun. [aTeHTHbIN JOKYMEHT
0ObIYHO COaepPXnT, MO MeHbLUEN Mepe, OaHY dhopMyny M30OpeTeHns:, NOMHbLIN TEKCT ONUCaHUS
n3obpeTteHunsa n bubnuorpaduyeckyro MHpopMaumio, Takyto kak nma 3aasutens. OxpaHa,
npeaocTaBnsemMas NnaTeHToM, orpaHM4yeHa BO BpeMeHn (Kak npasuno, 15-20 net nocne gatol
nogaym 3asiBkv Unu Bbigavm nateHTta). OHa Takke orpaHuveHa TeppUTOpManbHO
COOTBETCTBYIOLLEN CTPAHOW Unu cTpaHamu. aTeHT — 3To cornalleHne mexagy nsobpetarenem
N cTpaHol. Takoe cornalleHvne No3BONSiET BNagesnbly He 4ONYCTUTbL APYIUX NnL K
N3roTOBMNEHMIO, UCMOMb30BaHUIO UMW NPOAaXe 3asiBNIEHHOro n3obpeteHus» 113,

MyHKT 1 cTaTtbu 27 CoenawieHus o mopaoebiM acriekmam rpae UHmersnnekmyasnbHoul
cobcmeerHHocmu (Cornawenune TPUMC) BecemnpHon Toproeoin opranusaumm (BTO) rnacur, yuTo
«[...] naTeHTbI BblAatoTCA Ha Ntobble M306peTeHns, HE3aBUCMMO OT TOrO, SIBIISIKOTCS NN OHK
NPOAYKTOM MM cnocoboM Bo BCex 06nacTax TEXHWUKM, NPY YCITOBUX, YTO OHM obnagatoT
HOBW3HOW, coaepXaT n3obperatenbCknii YypoBEHb 1 ABMASKOTCS NPOMBbILLNIEHHO NPUMEHUMbIMMN.
[...] naTeHTbI BbIAAOTCA Y NATEHTHbIE NpaBa MOryT OCYLLECTBMASATLCA BHE 3aBUCMMOCTH OT
MecTa n3obpeTteHusi, 0bnactm TeXHWKK, a Takke OT TOro, BBO3ATCS N NPOAYKTLI U
NPOM3BOASATCH HA MECTe».

12 Cwm. pasgen 35 Ceopa 3akoHoB CLUA 102; pgoctyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-

9015-appx-l.html#al_d1fbe1_19797_b0. Ccuinka aenaetcsa Ha pasgen 35 Ceopa 3akoHos CLUA 151
«Bblgava nateHTa», goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chap14-sec151.pdf, n pasgen 35 Csopa 3akoHoB CLUA 122(b) «KoHduaeHumanbHbIn cTaTyc
3asBOK; nybnukaumsa naTeHTHbIX 3aABOK», AOCTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

13 moccapuin BOUC Ha noptane PATENTSCOPE.



WIPO/GRTKF/IC/42/INF/7
MpunoxeHwue, ctp. 39

CoxpaHeHue

CoxpaHeHue MMeeT Ba OCHOBHbIX 3NleMeHTa: BO-MEpPBbIX, COXPaHEHWNE XUBOTO KYNbTYPHOIo U
COLManbHOro KOHTEKCTa TPaAMLMOHHBIX 3HAHWI U BbIPAXXEHMWIN KynbTypbl AN NOAAEPKaHUSA
TPaAWULMOHHOWM CUCTEMbI, B pamMKax KOTOPOW NMPOMUCXOaUT pasBuTue, Nepeaada 13 nokoneHus B
MOKONEHNE TPAAMLMOHHBIX 3HAHUI U BbIPAXEHWUI KyNbTypbl U YNpaBreHne OOCTYNOM K HUM; a
BO-BTOPbIX, COXpaHeHue TpaanLMOHHbIX 3HaHWUI U BbipaXXeHWI KynbTypbl B 3adUKCMPOBAHHOM
dopme, Hanpumep, B Crnyyasax Ux OKyMeHTMpoBaHus. CoxpaHeHue MOXeT GbiTb HanpaBrneHo
Ha OKa3aHue MOMOLLM B BbDKMBAHUM TPAAMLMOHHbBIX 3HAHUIA UMW BbIPAXXEHWUIA KyNbTypbl AN
OyayLLMX NOKONEHMIN NCKOHHOM OBLLMHBI M oBecneyeHne nx NPeeMCTBEHHOCTH B pamKax
TPaaULMOHHOM N YCTaHOBMNEHHOW 06bl4asiMy cUcTeMbl, NMMBO Ha NpeaocTaBneHne AocTyna K
HUM LUMPOKOMN OBLLECTBEHHOCTU (B TOM YMCIIe YYEHbIX U UCCriefoBaTenen) B 3HaK NPU3HaHNs nx
3HaYeHMs Kak KONNEKTUBHOIO KyNbTYpHOro Hacneams Yyenosevectsa’'4,

3aKoHbI 1 Nporpammbl He 13 06nacTu MHTENNeKTyanbHOM COBCTBEHHOCTU, HanpaBneHHbIe Ha
OXpaHy 1 NOoOoLLpeHne XNBOro Hacneamns, MoryT okasatb 60NbLUYIO NOMNb3y B KaYecTBe
AOMONHEHUS 3aKOHOB B OTHOLLEHWN OXPaHbl MHTENNekTyansHom cobcTBeHHOCTU. Opyrue
MeXayHapoHble NpaBoBble CUCTEMbI, Takne kak KOHeeHYus o buorosudeckom pa3Hoobpasuu
(1992 r.) n OpraHmsaumsa O6begnHeHHbIX Hauunm no Bonpocam o6pa3oBaHusl, Hayku u
kynbTypbl (FOHECKO), kacatoTca acnekTtoB OXpaHbl, COXpaHEeHNUs 1 3alnTbl TPaANLMOHHbIX
3HaHUI N TPAAULMOHHBIX BbIPAXEHWUI KYNbTYpPbl B X KOHKPETHOM NONMUTUYECKOM KOHTekcTe S,

MpeaBaputenbHoe 060CcHOBaHHOE cornacue

B HeckonbKknx MexayHapoOHbIX AOKYMEHTaXx, KacatoLmnxXcs, B YaCTHOCTU OKpyXatoLwen cpeapl,
Hanpumep, B NyHKTe 4 cTaTbn 6 ba3enbCckol KOHBEHUUU O KOHMPOJsie 3a mpaHcapaHUu4YHoU
repeso3kol onacHbix omxodoes u ux ydaneHuem (1989 r.) n B KoHeeHyuu o 6uonoau4eckom
pasHoobpasuu (1992 r.), ynoMmHaeTcsa nnu nogpasymeBaeTcs NpaBo U NPUHLAN
«npegBaputenbHoro obocHosaHHoro cornacusi» (MOC) nnn nHorga «cBob6oAHOrO,
npegsaputensHoro o6ocHoBaHHoro cornacus» (CrocC).

B oTHOLWeEHMN JoCTyna K reHeTU4eCKMM pecypcam, B NyHKTe 5 ctaten 15 KoHeeHyuu o
buornozuyeckom pasHoobpasuu (1992 r.) npegycmaTpmBaeTCcs, YTO OH «PErynmpyeTcs Ha
OCHOBE NnpeaBapuTenbHOro 06ocHoBaHHOro cornacus Jorosapusatowenn CTOPOHI,
npeaocTaBnsatoLLEn Takme pecypcbl, ecnv ata CTOpoHa He peLLnT nHayey.

B nyHkTe 1 cTtaThu 16 Hazolickoz2o npomokona peaynupogaHusi docmyra K 2eHemu4ecKkum
pecypcam U coeMecmHO20 UCMob308aHUs Ha cripasednueoll U pasHoU 0cHo8e 8b1200 om ux
npumeHeHusi kK KoHeeHuuu o buonoaudyeckom pasHoobpasuu (2010 r.) npegycmaTpmuBaeTcs, 4YTO
«Kaxxpgas CTopoHa npuHMMaeT COOTBETCTBEHHO CNyYalo Hagnexaiume n copasMmepHbie
3aKoHo4aTesbHble, aMUHUCTPATUBHbIE UMK NONUTUYECKUE Mepbl Ang obecnedeHns Toro,
YTOObI 4OCTYN K TPAANLNOHHBIM 3HAHUSAM, CBA3AHHbIM C FEHETUYECKUMM pecypcamu, KOTopble
NCNonb3yloTCA B Npegenax ee pucankumnmn, ocyLLLECTBNANCS B COOTBETCTBUM C
npeaBapuTenbHbIM 060CHOBaAHHBIM COrflacMeM Unmn ¢ ogobpeHnst n Npy y4acTum KOPEHHbIX U
MECTHbIX 0bLume, 1 YTOObI ObINM YCTAHOBMNEHBI B3aMMOCOIacoBaHHbIE YCITOBUS, Kak
onpegernieHo B HaUMOHaNbHOM 3aKOHOAATENbCTBE, PErYNIMPYIOLLEM OOCTYN K FEHETUYECKUM
pecypcam 1 COBMECTHOE MCMOSb30BaHUE BbIrOA, UNN B PErYNSATMBHbBIX TpeOOBaHNAX SpYyromn
CTOpOHBI, rae HaxoaAaTCsl Takue KOPEHHbIE U MECTHbIE OBLLNHBIY.

14 O630p oeaTenbHOCTY U pesynbTaToB paboTel MexnpasutenscreeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 37.

15 OxpaHa TpagULMOHHbIX 3HaHUIA: OGHOBMEHHBIV NPOEKT aHanu3a NpoberioB: NepecMOTPEHHbIV BapuaHT
(WIPO/GRTKF/IC/38/6), npunoxeHnwe I, cTp. 6.



WIPO/GRTKF/IC/42/INF/7
MpunoxeHwue, cTp. 40

lMepBOHaYanbHO 3TO NOHSATME ObINIO 3aMMCTBOBAHO M3 MELMULMHCKOWN 3TUKMK,
npeaycMaTpuBaBLLEl NpaBo NauMeHTa NpMHMMaTh pelleHne, NPOBOAUTbL WU He NPOBOAUTL
MeaVLUHCKOE NneYeHne nocne nonyyYyeHnst NonHom nHdopmaunm o0 puckax 1 npenmyLLecTBax
TaKoro KOHKpeTHoro neveHnsa. Hanpumep, B ctatbe 5 Beceobuwiel deknapayuu 1997 2. o
2eHOMe 4Yesioeeka U rpasax Yyesiogeka npeaycMaTpuBaeTCsi, YTO BO BCEX Cryyasax
1ccrneaoBaHus, NIeYeHNst N QUarHOCTUKK, OKa3biBaloLNX BNNSHME HA FeHOM YernoBeka,
crneayeT oueHMBaTb NOTEHLMAalNbHbIE PUCKM 1 MPEUMYLLECTBA U «NONYYNTb NpeaBapuTensHoe,
cBobogHoe n 060CHOBaHHOE cornacme CooTBETCTBYOWEro nuua». B ctatbe 6 Beceobuwel
Oeknapauuu o buoamuke u npasax Yyesnoseka (2005 r.) OpraHmsaumm O6beguHEHHbIX Hauun
no Bonpocam obpasoBaHnsd, Haykn 1 KynbTypbl (KOHECKO) TpebyeTca nonyyeHue
«npefBapuTenbHOro, cB0604HOIO N 060CHOBAHHOIO COrnacms 0T COOTBETCTBYIOLLIErO nvuay,
Koraa peydb MaeT o0 «NpeBeHTUBHOM, ANArHOCTMYECKOM U TepaneBTU4eCckoM MeaANLMHCKOM
BMeLLaTeNbCTBEY» UMM «HAaY4YHOM UCCIeaoBaHUNY.

OTOT TEPMMH BbITEKAET U3 peanunsauum obLero NpuHUMNa y4acTmsi KOPeHHbIX HAapoaoB B
MPUHATUN PeLLeHnn 1 POopPMYNNPOBKE, peanunsaunm 1 oueHke 3aTparmBarowmnx nx nporpamm e,

MNpunaratensHoe «cBobOAHOE» MCNOMb3yeTcs C Lenbio obecneyeHns Toro, YTobbl B xoae
NeperoBopoB He OCYLLECTBNANOCH HUKAKOro NPUHYXAEHUS UM MaHUNYNMPOBAaHKS, a CIOBO
«npefBapuTenbHoe» HanpaBfeHo Ha Npu3HaHWe BaXKHOW porv dakTopa BpeMeHH,
HeobX0AMMOro KOPEeHHbIM HapoAam Ans NOSIHOro aHanvaa NpeasioXkeHni, 1 yBaxxeHne Toro
dhakTa, 4To Ha JOCTKEHME KOHCeHcyca TpebyeTcs Bpemsi. OHO Takke npeaBocxuLLaeT
BO3MOXHOCTb TOr0, YTO B pearibHOCTU peLleHNsi, 0COGEHHO Te, KOTOpble KacarTCs
MacLUTabHbIX MHBECTULMI B 06nacTb pasBUTUSA, NPUHUMAOTCS KOPEHHBIMU Hapo4amMu 3apaHee.
MoHATME «0BOCHOBaAHHOIO» COrfacusi oTpaxkaeT pacTyLlee Npu3HaHue Toro, YTo oueHka
BO3[ENCTBUSI HA OKpY>KatoLLYyo cpeay M obLLEeCTBO siBNsieTCs HEO6XoAMMbIM yCroBeM Ans
no6oro npoLecca NeperoBopoB 1 MO3BOSSET BCEM CTOPOHAM NPUHMMaTb B3BELLEHHbIe
peLueHus.

«Cornacue» npeacrtasnsietT cobon npoLecc, NoCpeacTBOM KOTOPOro BbiAaeTCsi paspeLleHne Ha
OCHOBe B3anmMHoro goeepusi. O6ocHoBaHHOE cornacue npeanonaraeT npefocTaBneHme
YEeTKMUX MOSICHEHWUI, @ TaKKe AaHHbIX O KOHTPAKTE, BO3MOXHbIX Bblrogax, NOCNeACTBUSX U NYTAX
AanbHewnLwero Ncnonb3oBaHns. ATOT NPoLecc AOMMKeH ObiTb NPO3payHbIM, a8 POPMYIMPOBKM —
MOMHOCTbLIO MOHATHBLIMU ANt KOPEHHbIX Hapogos ',

MpeawecTBYOWUIA YPOBEHb TEXHUKU

MpegwecTByOLWMI YPOBEHb TEXHUKM B OOLLIEM CMbICNE NpeacTaBnseT cobon Bce 3HaHMS,
KOTOpble CyLlecTBOBaNu 4O NOAAYN COOTBETCTBYIOLLEN 3asBKN UNW AaTbl NPUOPUTETA,
He3aBUCUMO OT TOro, CyLLeCTBOBasiM i OHU B MUCbMEHHOW hopMe uUnm B hopme YyCTHOro
packpbITUsi. B HEKOTOPbLIX NPaBOBbIX 4OKYMEHTaX CYLLECTBYIOT pasnnymsa Mexay nevdatHbiMm
ny6nukaumamMm, yCTHbIM packpbiTUeM M NpeablayLwimMMm NCnosb30BaHMEM U MECTOM
npoucxoxaeHus nyénvkaumm unm packpbitns '8,

Ons uenen PCT onpefeneHvne npeaLllecTBYOLWEro YPOBHA TEXHUKM B npasune 33.1
UHcTpykuum k PCT nmeeT cneayrowyo bopMynmnpoBKy: «BCe TO, YTO CTaro AOCTYMNHO nybnuke
roe-nvbo B Mupe nocpeCTBOM NMUCLMEHHOIO PackpbITUSA (BKMOYasa YepTexu 1 apyrue
UAMCTPaLUKN) N YTO MOXeT BbITb NONEe3HbIM NpU onpeaeneHnn, SBAsSeTCA N 3adBreHHoe

116 MyHkT 2 ctaThn 32 Oeknapaunm OOH o npaBax KOPEHHbLIX HAPOAOB; CM. Takke PykoBoasLiMe NPUHLUMbI
Mpynnbl OOH no Bonpocam pa3BuTUS B OTHOLLEHUW KOPEHHbIX HAPOOO0B.

"7 CtuseH AnneH n AnekcaHgpa KcaHtaku, «Pa3smbiwneHns o KoHseHuun OOH o npaBax KOPeHHbIX HApPOA40BY,
Okcpopa u MopTtneHa, OperoH, cTp. 49. Cwm. Takke «[oCTOSAHHBIN hopyM NO BONPOCaM KOPEHHbIX HAPOA0B
npu 3koHomu4eckom n CoumnansHom Coete OOH», yetBepTas ceccusi, u «OTHET O MEXAYHAPOOHOM
CeMuHape no MeToaMkam B OTHOLLEHUM CBOOOAHOro NpeaBapuTenbsHoro 060CHOBaHHOMO Cornacus u
KOPEHHbIX HapogoB», E/C.19/2005/3, cTp. 8.

18 CnpaBoyHnk BOMC no nHTennektyanbHon cobcTBeHHOCTH, nyonukauns BOUNC Ne 489 (E), 2008 r., cTp. 19.
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n300peTeHne HOBbIM N COOTBETCTBYET SN OHO U3obpeTaTenbCKOMy YPOBHIO (T.€. sBNSeTCA nn
n3obpeTeHne 04EBMAHBIM UMW HET) NPY YCITIOBUW, YTO PacKpbITUe CTano AOCTYMHbIM 40 AaTbl
MeXayHapoaHOW nogaymn».

B cny4ae ¢ EBponon, B nyHkTe 2 ctaTtbk 54 Egponetickol nameHmHoul koHeeHyuu (ENMK)
AaeTcs onpegeneHne 3KBUBareHTHOro TEPMMHA «YPOBEHb TEXHMKUY KaK BKITHOYAIOLLEro «BCe,
YTO CTano o6LeAoCTYNHbIM NyTEM MUCBMEHHOIO UMW YCTHOIO ONUCAHKS, UCMOSNb30BaHUSA UMK
nobbiM Apyrum cnocobom Ao AaTbl N0AAYM 3asBKM HA €BPONENCKMn NnaTteHT». B oTHoweHun
atoro nonoxenus ENMK, B Pykosodsiwux npuHuunax ro rnpoeedeHUr 3KCrepmu3sbi 8
Esponetickom namenm+om eedomcmee (ENB) npegycmaTtpumBaeTcs, 4TO «crieayeT NPUHATL BO
BHUMaHMWe LIMPOTY 3TOro onpeaeneHns. He cywecTtByeT kaknx-nmbo orpaHuyeHuin B
OTHOLLEHWUN reorpacmyeckoro MeCTONoSIOXKEHNS, UK A3blka UK POPMbl, B KOTOPOW
COOTBETCTBYIOLWAsA nHdopmMaumnsa ctana OCTynHow nybnuke; Takke He npegycMaTpuBaeTcs
CPOK AENCTBMSA AOKYMEHTa U OPYrnX UCTOYHUKOB nHdopMauun. OgHako CyLecTBYOT
HEKOTOpble KOHKPeTHble UcKNioveHus (cMm. G — V))».

B pasgene 35 Kogekca 3akoHoB CLUA 102 npegluecTByOLWmMiA YPOBEHb TEXHUKM KOCBEHHO
onpegensaeTcsi NOCPeacTBOM KOHLENLUUM HOBU3HbI, Kak BCE, YTO «3anaTeHTOBaHO, ONUCaHO B
ne4yaTHom nybnukauum, Haxogunock B Ny6rIMYHOM UCMOMb30BaAHUKN UK B Npoaaxe unu 6bino
MHbIM 0Opa3oM JOCTYNHO Ny6nvke 40 hakTUYECKON AaTbl MO4AYM 3asIBKU HA 3asiBNIEHHOE
n3obpeTeHne; unm (2) sasBneHHoe n3obpeTteHme ObiNo onMcaHo B NaTeHTe, BblAaHHOM B
COOTBETCTBUU C pa3genom 151, unu B 3asBKe Ha NATEHT, oNyONMKOBAHHOM UM CYUTAIOLLENCS
onybnukoBaHHOM B COOTBETCTBUM C pasgenom 122(b), n B TakoM naTteHTe unm Takon 3asiBke Ha
naTeHT, B 3aBUCUMOCTUN OT 0OCTOSATENBLCTB, HA3BaHO UMS OPYroro nsobpetatens, a
hakTMyeckas gaTa nogayn 3asiBkv npegwectByeT hakTMYecKon gaTe nogaym 3asBku Ha
3asBneHHoe n3obpeTteHne» '

B pasgene 29 AnoHCKOro NnaTeHTHOro 3akoHa «NpeaLecTBYOLWMIA YPOBEHb TEXHUKMY
onpepensetcsd kak «(i) nsobpeteHns, koTopble ObIM NYONUYHO N3BECTHLI B ANOHUM NN B
Opyron cTpaHe Ao nogadn 3asiBki Ha nateHT: (i) n3obpeTteHusi, kKoTopble NyGrIMYHO
Mcnonb3oBanuchb B ANOHUM U Apyron cTpaHe, 40 nodayun 3asBkM Ha NaTeHT; U

(iii) n3obpeTeHus, koTopble BbINN ONMcaHbl B pacnpoCcTpaHEeHHON NyGnvkauum, nnm
n3obpeTeHns, KoTopble cTanu NybrnMyYHO 4OCTYMHbI C MOMOLLBbIO CPeaCTB 3NEeKTPOHHON
KOMMYHMKaLMN B ANOHUM UK B APYroi cTpaHe, 40 Nofaydn 3asiBKM Ha naTeHT» 120,

OxpaHa
«OxpaHa» B pabote KomuteTta npnobpena TeHAEHUMIO K TPAKTOBKE OXPaHbl TPAAULMOHHBbIX
3HAHUIN N TPAANLMOHHBIX BbIPAXXEHWUI KyTNbTYPbl OT HEKOTOPbIX (DOPM HECAHKLIMOHNPOBAHHOIO

MCnosnb30BaHUst TpeTbUMK cTopoHammn 2!, PaspaboTaHbl 1 NpuMeHsoTCs ABe (DOPMbl OXpaHb.

[TosumueHas oxpaHa

MCCJ’Ieﬂ,yI'OTCFI ABa acnekrta No3nTUBHOM OXpaHbl TPaANLUMNOHHbBLIX 3HaHUA U TPaaNUNOHHBbIX
Bblpa)KeHI/IVI KynbTypbl NOCpeACTBOM MNpaB VIHTeJ'IJ'IeKTyaJ'IbHOVI cobCTBEHHOCTH, npun4yem oaunH n3
HUX KacaeTca npenAaTcrBoBaHNA HeCaHKLUMOHNPOBaHHOMY UCMOJIb30OBaHUIO, a BTOpOVI KacaeTcA

119 CMm. pasgen 35 Ceopa 3akoHoB CLUA 102; pocTyneH Ha: https://www.uspto.gov/web/offices/pac/mpep/mpep-
9015-appx-I.html#al_d1fbe1_19797_b0. Ccbinka genaetcs Ha pasgen 35 Ceoaa 3akoHoB CLUA 151
«Bblgava nateHTar, goctyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-title35/pdf/lUSCODE-2011-
title35-partll-chap14-sec151.pdf, n pazgen 35 Coaa 3akoHoB CLUA 122(b) «KoHduaeHumanbHbIn cTaTyc
3asBOK; Nybnukaumsa naTeHTHbIX 3a8BOK», AOCTyneH Ha https://www.gpo.gov/fdsys/pkg/USCODE-2011-
title35/pdf/lUSCODE-2011-title35-partll-chap11-sec122.pdf.

120 CM. AnoHckuin NaTeHTHLIN 3aKOH; JOCTyNeH Ha: https://www.wipo.int/wipolex/en/details.jsp?id=16061.

121 O630p oeAaTenbHOCTU U pesynbTaToB paboTel MexnpasutenscTeeHHoro komuteta (WIPO/GRTKF/IC/5/12),
nyHKT 20.
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aKTUBHOIO MCMNONb30BaHUS TPaOUMUMOHHBLIX 3HAHWUI U TPAAULMOHHBLIX BblpaXeHU KynbTypbl
NCKOHHOW 0bLUHON camon. Kpome Toro, NnpuMeHeHWE K NO3UTUBHOW OXpaHe TpaguLMOHHbIX
3HaHW 1 TPAOULMOHHBIX BbIP@XXEHUIN KyNbTypbl NOAX0O0B, HE OCHOBAHHbIX Ha
WHTENNeKTyanbHon cO6CTBEHHOCTU, MOXET ObITb 4OMOMHUTENBHOMW MEPOW MO UCMOSb30BaHMUIO
npaB MHTENMEKTyanbHOM COBCTBEHHOCTUN N OCYLLLECTBNSATLCA COBMECTHO C OXpaHOM
MHTennekTyansHon cobcTBeHHOCTN 22, HanpumMep, No3uTMBHAs oxpaHa TPaaWMUMOHHBIX 3HAHWI
N TPagMLMOHHLIX BbIPaXXeHUI KynbTYpbl MOXET NPensiTCTBOBaTb MOCTOPOHHUM fMLaM B
NosTly4YeHUn 3aKOHHOro A0CTyna K TpaaMUMOHHBIM 3HAHUSM 1 TPAOULMOHHBLIM BbIpaXXeHUAM
KynbTypbl UM UCNONBb30BaHUM UX ANSA MNONyYEeHNS KOMMEpPYECKOW BbIrO4bl B OTCYTCTBME
crnpaBeannBOro COBMECTHOIO Nosib30BaHWs COOTBETCTBYIOLWMMM NpenMyLLecTBaMu, O4HaKo
OHa TaKke MOXET ObITb UCNONb30BaHa HOCUTENAMU TPAAULMOHHBIX 3HAHWUI U TPAAULMOHHBIX
Bblpa)XeHWU KynbTypbl ANA co34aHnst COOCTBEHHbIX NPeanpUATMI Ha OCHOBE UX TPaaULMOHHbIX
3HaHUIN N TPAANLMOHHBIX BbIPAXXEHWU KynbTypbl 123,

SawumHas oxpaHa

TepMUH «3almUTHasA oxpaHa» OTHOCUTCS K NoaGopke cTpaTternii Ans o6ecnevyeHns Takoro
MONOXEHWUs!, YTOObI TPeTbU CTOPOHbLI HE NOMyYanu He3akoHHbIX UM HEOBOCHOBaHHbIX NpPaB
WHTENNeKTyanbHoi cO6CTBEHHOCTN B OTHOLLEHUW TPaAULMOHHbIX BblpaXXeHWUIN KynbTypbl,
06BLEKTOB TPAAULMOHHbIX 3HAHWI 1 B3aUMOCBSI3aHHbIX reHeTUYeCKknx pecypcoB’?4. 3awutHas
oXpaHa TPaAMLUMOHHBIX 3HAHUI BKIOYAET MEPbI MO NPEABOCXULLEHWNIO UMW NPU3HAHWIO
HeaencTBUTENbHBIMU TEX MATEHTOB, B KOTOPbIX HE3AaKOHHLIM 06PAa30oM yXKe CyLLecTByoLLMe
TPaAMUMOHHbIE 3HaHWSA 3asIBNSOTCS B KAYECTBE M300PETEHMN.

Mpoueaypsbl

Mpouenypbl NpeacTaBnsaloT cobon NpaBoBLIE COrMNalleHust, KOOEeKChl NOBEAEHUS, pyKoBoasLLne
NPVHLMNbI U YKa3aHUS Ha To, Kak Nioan JOSMKHbI BeCTU cebsa B onpeaeneHHbix
obctodarenbcTBax. OHM MOryT UCMONb30BaTbCA AN pa3paboTKM OBLLINHHBIX HOPM B
OTHOLUEHNN pacnpoCTPaHEHNS 3HAHUIN U UCMONb30BaHUA NX CTOPOHHMMW NULAMWN, a TaKkkKe 4ns
COAENCTBUSA NBMEHEHUIO MHEHWSI U BbipaboTKe HOBbIX HOPM. Kak npaBuno, npoueaypbl HOCAT
rMOKMI XxapakTep U CO BpeMEHEM MOryT MeHATbCA. OHWM MOTyT UCMOSb30BaTLCA Kak cpeacTBo
051 QOCTUXKEHUS OonpedenieHHbIX Liefnen, KOTOpbIX He ya4anoch A0CTUYb 0OpaLleHMeM K Apyrum
obnactam npaga. [Mpouenypsbl, npeacrasnsowme cobon ouymnanbHble N HeourLmanbHble
pyKoBOAALLME MPUHLNMBI B OTHOLLEHMM NOBEAEHUSA, MOTYT COAENCTBOBATL BbICTPauBaHMO
OTHOLLEHUI 1 co3aaBaTb BO3MOXHOCTM AJ1S1 BO3HMKHOBEHUS HOBbLIX OTHOLLIEHWIA 125,

MocTaBlWMKKN n nony4yartenun reHeTu4eCKux pecypcosB

MocTaBLWMKK 1 NonyYaTeny reHeTUYEeCKMX PECYPCOB MOTYT BKIHOYaTb NPaBUTENBCTBEHHbIN
cekTop (Hanpumep, NPaBUTENbLCTBEHHbIE MUHUCTEPCTBA, NPaBUTENBLCTBEHHbIE YYpPEXOAEHMS
(HaumnoHanbHbIe, perMoHanbHble UM MECTHbIE), BKIOYAs y4pexaeHusl, oTBevaroLme 3a
aaMVHUCTPATMBHOE ynpaBlieHNe HalMoHanbHbIMU NapkaMy U NpaBUTENbCTBEHHbIMU
3eMnsIMK); TOPrOBIIO UM OTPaciv NPOMBILLNIEHHOCTU (Hanpumep, dapmaleBTUYeckas,
NPOOOBONLCTBUE M CENbCKOE XO3ANCTBO, OBOLLEBOACTBO M NPEANPUSTUS KOCMETUYECKON
oTpacnu); Hay4yHo-uccrnegoBaTenbCkue yupexaeHust (Hanpumep, yHmBepcuteThbl, 6aHkn reHoB,
H6oTaHnyeckne caabl, MUKPOOHbIE KOMMEKLUN); XPaHUTENW FEHETUYECKMX PECYPCOB U HOCUTENN
TPaAMUMOHHBIX 3HaHUI (HaNpPUMep, accounaumm XMNepoB, KOPEHHbIE HAPOAb! UM MECTHbIE

122 Tam xe, nyHKTbl 21 1 22.

123 Tam xe, NyHKT 21.

124 Tam xe, NyHKT 28.

125 IxeriH AHOepCcoH, «/CKOHHbIE/TPaANLMOHHbIE 3HAHUSA U MHTENNeKTyanbHasi COGCTBEHHOCTbY, LieHTp
n3y4yeHus obLLEeCTBEHHOro JOoCToAHMS, YHuBepcuTeT [btoka, 2011 r., 4OCTYMNHO Ha:
http://www.law.duke.edu/cspd/itkpaper.
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cooblLLecTBa, HapoaHble OpraHu3auun, TpaaMLUMOHHbIE dhepMepckue coobLuecTsa); v apyrue
(Hanpumep, BNagenbLbl YacTHbIX 3eMenb, rPYNMbl N0 CoXpaHeHuo npupoab! 1 T.4.)128.

OOLlecTBEeHHOe AocToAHNe

B 6onblUMHCTBE cny4aeB TBOPEHME cYNTaAETCS OOLLECTBEHHBIM AOCTOSAHUEM, ECN
OTCYTCTBYIOT NMPABOBbLIE OrpaHNYeHs1 AN ero UCnonb30BaHNS LNPOKON MyGnnkoi 27,

Opuamnyecknii cnosapb bnaka gaet cneayiouwlee onpegeneHne obLwecTBEHHOro 4OCTOAHMSA:
«COBOKYMNHOCTb M306peTeHnn nnu TBOPYECKUX NPOU3BEAEHUN, KOTOPbIE HE OXPaHAITCSH
npaBamMun UHTENMEKTyanbHOM COBCTBEHHOCTU 1 MO3TOMY AOCTYNHbI ANg 6ecnnaTtHoro
ncnonb3oBaHus NobbIM YenoBekoM. [locne yTpaTbl UM NCTEYEHNsT Cpoka AeNCTBUSA
aBTOPCKOro npaea, Npasa Ha TOBapPHbLIN 3HaK, MAaTeHTa UM KOMMePYECKON TalHbl OXpaHsemas
UMW MHTENNeKTyanbHas COBCTBEHHOCTb CTAHOBUTCA YaCTbO 00LLECTBEHHOIO JOCTOSAHUS U
MOXeT ObITb NpMcBOEHa NtobbiM NMLIOM 6€3 OTBETCTBEHHOCTU 3a HapyLLUEHMEY.

O6LwecTBEHHOE AOCTOSIHME B 061aCTM aBTOPCKOro npaBa M CMEXHbIX NpaB onpeaensieTcs kak
«obnacTb NpUMEHeHMs Takmx paboT n 06 bEKTOB CMEXHbIX NpaB, KOTOPbIE MOTyT
MCnonb30BaTbCA U 3KCMyaTUpoBaThes NobbiM YenoBekoM 6e3 pa3pelueHust 1 6es
obsA3aTenbCTBa ynnaymBaTh BO3HarpaXxaeHne COOTBETCTBYHOLLMM Briagernblam aBTOPCKOro
npaBa 1 CMEXHbIX NpaB — Kak NpaBuo, BCNeACTBME UCTEYEHMS UX CpOKa OXpaHbl, NN
BCNEACTBME OTCYTCTBMS MEXAYHapOAHOro AoroBopa, 06ecneymBatoLLero nx oXpaHy B AaHHOM
cTpaHe» %,

Kak npaBuno, NpUMeHNTENbHO K NaTEHTHOMY 3aKOHOAATENbCTBY 0OLLIECTBEHHOE AOCTOsIHME
BKITHOYAET 3HAHWS, WOen u MHHOBaLWW, B OTHOLLEHUM KOTOPLIX NTULIO UK OpraHn3aums He
UMEIOT NpaB COOCTBEHHOCTU. 3HaHUSA, WAEN U MHHOBALMM CYMTAOTCS OOLLIECTBEHHbIM
OOCTOSIHMEM, €CNU He CYLL,eCTBYET NPaBOBbIX OrPaHNYeHN AN UX NCNonb30BaHUA (C y4eToM
pPa3nMYnin B KOHKPETHbLIX 3aKOHOAATENbCTBAX U CYLLECTBOBAHWS, B CBSI3M C 3TUM, Pa3fnYHbIX
00LLEeCTBEHHbIX AOCTOSIHWUI), MOCNE UCTEYEHUS CpoKa AEeNCTBMS NaTeHToB (06bI4HO 20 neT), u
€CNnM OHW He NPOoANEeBaloTCH, NOCIE aHHYNMPOBAHMSA U NPU3HAHUS NATEHTOB
HeaehcTBUTENbHbIMKN 129,

Ponb, CTpykTypa u rpaHuLbl «06LLECTBEHHOIO AOCTOSHUSA» OCTAKOTCS NPEAMETOM aKTUBHbIX
o6cyxaeHu Ha pasnuyHbix popymax, Bkntodas BONC n MKIP. 3HayeHne TepmuHa
«0BLLeCcTBEHHOE LOCTOSAHNE» NPUMEHUTENBHO K TPAOULNOHHBIM 3HAHUSM U TPagULMOHHbBIM
BblpaXeHusM KynbTypbl 6onee nogpobHoO paccmaTpmBaeTcs B «3anucke 0 3Ha4YeHU TepMuHa
«0bLLEeCTBEHHOE JOCTOSAHNE» B CUCTEME MHTENNEKTyanbHON COGCTBEHHOCTM CO cneumanbHOm
CCbISIKON Ha OXpaHy TPaAULMOHHbBIX 3HAaHUIN N TPAAULMOHHbBIX BblpaXXeHU
KynbTypbl/BbipaxeHun dponbknopa» (WIPO/GRTK/IC/17/INF/8).

O6wWweno0CTYNHOCTb

Ha coseluaHmm [pynnbl TEXHUYECKMX AKCNEPTOB 1 FOPUCTOB NO TPAOULMOHHBIM 3HAHUAM,
CBSI3aHHbIM C FEeHETUYECKMMIN pecypcamMu, B KOHTEKCTE MEXOYHApPOOHOro pexmuma goctyna v
COBMECTHOrO MOJIb30BaHMWs BbirogamMu aKcnepTbl 06Ccyannm TepMmHbl «00LLECTBEHHOE
[OCTOsIHME» M «00LEed0CTYNHOCTLY CO CrleunanbHOM CCbINKOM Ha TPagUUMOHHBIE 3HaHMS,
CBsi3aHHblE C reHeTUYECKMMU pecypcammn: «TepMUH «0bLLEeCTBEHHOE AOCTOSIHUEY, KOTOPbIN
ncnornb3dyeTca ans 06o3HavYeHnss 6ecnnaTHON OOCTYMHOCTU, U3BAT N3 KOHTEKCTA U MPUMEHEH K
o0LLea0CTYMHbIM [TPaANLMOHHBIM 3HAHNAM], CBSA3AHHBIM C FEHETMYECKMMM pecypcamu.

126 Cwm. gokymeHT WIPO/GRTKF/17/INF/12.

127 CM. nokymeHT SCP/13/5.

128 My6nukauns BOUNC «Pykooacteo BOMC no goroBopam B 0611acTy aBTOPCKOro NpaBa U CMEXHbIX MpaB U
Fnoccapuit TEPMUHOB MO aBTOPCKOMY NpaBy U CMEXHbLIM NpaBam».

129 Cwm. gokymeHT SCP/13/5.
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CornacHo o6wemy noHnmMaHuo 0bLwen0CTYNMHOCTU, OHa He 03Ha4YaeT 6ecnnaTtHon
poctynHocTn. Obuiee noHMMaHne obLLEeaOCTYMHOCTN MOXET 03Ha4vaThb, YTO CYLLECTBYIOT
onpegerneHHble YCroBus A5 YCTAaHOBIIEHUS B3aMMOCOITIacoBaHHbIX 0683aTeNbCTB, TaKMX, Kak
nnaTa 3a goctyn. [TpaavuMOHHbIE 3HaHUS] HEPEOKO CYUMTATCS OTHOCALLMMUCS K
0o6LLlEeCcTBEHHOMY AOCTOSIHUIO W, KaK CrieAcTBUe, SABNAWMMNCA AOCTYNHbIMM BecnnaTtHo, Kak
TOJIbKO OHU U3bATHI U3 MX KOHKPETHOMO KyJIbTYPHOIO KOHTEKCTA M pacnpocTpaHeHbl. OgHako
Henb3s cebe npeacTaBuUTb, YTO [TPAAMUNOHHLIE 3HAHUS], CBA3AHHbLIE C FTeHETUYECKUMU
pecypcamu, KoTopble cTanun obLefoCTynHbIMU, HUKOMY He NpuHaanexart. B pamkax
KOHLEeNuun obLwenoCTyNnHOCTU No-NpeXxHemy TpebyeTcs nony4YyeHne npeaBapuTerbHOro
NHPOPMUPOBAHHOIO Cornacus Brnagenbua [TpaguLMOHHbIX 3HaHWI], KOTOPbIN MOXET ObiTb
onpeaeneH, paBHO Kak TpebyeTcst NpUMEHeHNEe COOTBETCTBYHOLLNX NOSMOXEHWUIA O COBMECTHOM
NMonb30BaHWM BbIrogamMu, B TOM YUCTIe eClN NU3BMEHEHNE B UCMNONb30BaHMM SSIBHO 00YCNOBNEHO
MONyYeHHbIM paHee npegsapuTenbHbIM MHOPMUPOBAHHbBIM cornacuem. B crniyyae
HEBO3MOXXHOCTM onpeaeneHns Bnagensua 6eHeduumapbl BCe e MOryT ObiTb yKasaHbl,
Hanpumep rocyaapcTeomy» 130,

PeecTpbl TpaAMLMOHHbLIX 3HAHUN

PeecTpbl MOXXHO aHanNM3MpPoBaTh C CaMblX pa3HbIX TOYek 3peHusi. C TOYKU 3peHUs npasa
peecTpbl MOXHO OXapaKTepM30BaTh Kak AekrnapaTuBHbIe UMW NpaBoycTaHaBNMBatoLme B
3aBUCUMOCTU OT CUCTEMbI, B paMKax KOTOPOMN OHU yupexaeHbl 3!,

CornacHo geknapaTtmBHOMY pexuMy, KacaroweMycsi TPaaUUMOHHBIX 3HAaHWUI, NpaBa Ha
TPpaaMUMOHHbIE 3HAHMS He BbITEKAIOT HM M3 KAKOro akTa NpaBUTENbCTBA, @ OCHOBbLIBAKOTCS Ha
npeALecTBYOLWMX NpaBax, BKIoYasi yHacreaoBaHHbIe OT NPeAKoB, OOblYHbIE, NINYHbIE
HEeMMYLLLECTBEHHLIE NMpaBa 1 NpaBa Yenoseka. B crnyyae ¢ geknapaTuBHbIMU peecTpamu, XOTs
peructpaumsi U He BrIMSIET Ha CYLLLECTBOBAHME TakMX NpaB, OHA MOXET NCMNOSb30BaTLCS
naTeHToBeAamMu AN aHannsa n3BeCTHOro YPOBHA TEXHUKN N AN1S OCnapyMBaHUS BblAdaHHbIX
NaTEHTOB, B KOTOPbLIX NPSIMO WS KOCBEHHO MCMNOJIb30BaHbl TpaauLMOHHbIE 3HaHMsA. Korga
Takne peecTpbl PYHKLUMOHUPYIOT B ANIEKTPOHHOW (bopMe N JOCTYMHbI Yepe3 NHTepHET, BaXKHO
co3gaTb MexaHu3m, obecneymBatloLi AeNCTBUTENbHOCTb AaT BHECEHUS 3annceln o
TPAAMLMOHHBIX 3HAHUAX AN Lenen NnpoBeaeHns nomcka no HOBU3HE 1 M306peTaTenbcKomy
YPOBHIO. TpeTbs OYHKUUS, KOTOPYH MOTYT BbIMOMHATL 3TWU PEECTPbl, COCTOUT B COAENCTBUN
COBMECTHOMY MNOJ1b30BaHMI0 BbIroA4aMu Kak nonb3oBaTensiMun, Tak U noctasLmkamm 32,

MpaBoycTaHaBNMBalOLLME PEECTPbI ABMNSIOTCA YacTbio NPaBOBOro peXxuma, npecnenyoLLero
Lienb NpPeAoCTaBeHUst NpaB Ha TpaaMuLMOHHbIE 3HaHUS. B npaBoycTaHaBnvBaiLme peecTpbl
BHOCSITCS 3anncy 0 NPeaoCTaBeHHbIX BnagenbLy TpaauLMOHHbLIX 3HaHWI nNpaBax (a MUMeHHO
UCKITIOYMTESbHBIX MMYLLIECTBEHHBIX NpaBax) B Lensx ob6ecneyeHmst oxpaHbl U NPU3HaHKSA ero
FTIMYHBIX HEMMYLLLECTBEHHbIX, UMYLLEECTBEHHbIX U OPUONYECKMX MHTEPecoB. BonbLIMHCTBO
TUMNOBbIX NPABOYCTaHABMNMBAIOLLMX PEECTPOB ABMATCA NYGNUYHBIMI NO CBOEMY XapakTepy,
yNpaBnsitoTCs HaLUMOHarbHbIM OpraHoM U pYHKLMOHMPYIOT Ha OCHOBE 3aKoHa Wnu
NoA3aKOHHOrO akTa, B KOTOPOM YETKO onpeaensieTcs Nopsaok OCyLEeCTBNEHNS
AEeNCTBUTENBHOW perncTpaunm TpaguumMoHHbIX 3HaHUIA U ee odULManbHOrO NPU3HAHUS U
onobpeHusi. B kayecTBe TAKOBbIX OHWM MOTYT Bbi3blBaTb 60MbLUE NPOTUBOPEYMIA U CITOXKHOCTEN
C TOYKM 3PEHUSI UX NMOCTPOEHUS, a Takke NOpPoXKAaTb OnpeaeneHHble KpUTUYeckne NpoGnemMs 1
BOMPOChHI B NnaHe nepexoa oT 3ambicria K npakTtuke '33,

130 Cm. UNEP/CBD/WG-ABS/8/2, OTtueT 0 paboTe coBelLaHus [pynmnbl TEXHUYECKNX IKCNEPTOB 1 FOPUCTOB MO
TPaauLMOHHBLIM 3HaHWUSIM, CBA3aHHBLIM C FEHETUYECKMMU peCypcamim, B KOHTEKCTE MEXAYHAPOAHOro pexnMa
[0CTyna n COBMECTHOTO MOMb30BaHNs BbIrO4AMU.

131 Ponb peectpoB 1 6a3 AaHHbIX B OXpaHe TPaauLMOHHbIX 3HaHWIA: cpaBHUTENbHbIN aHanm3. OtveT UNU-IAS,
aHBapb 2004 r., cTp. 32.

132 Tam xe.

133 Tam xe.
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MprmepoM HauMoOHanNbBHOro 3akoHo4aTeNbCTBa MOXET CNyXuUTb ctatbs 16 3akoHa lNepy

Ne 27811 «O esedeHuu pexuma oxpaHbl KOINEKMUBHbIX 3HaHUU KOPEeHHbIX Hapodos,
OCHOBaHHbIX Ha buorio2u4ecKux pecypcax», Komopas anacum crnedyruwee: «[ulenn peecTpos
KOMNMEKTUBHbIX 3HAHWUI KOPEHHbIX HAPOAOB 3aKSHYaloTCs, B 3aBUCUMOCTU OT KOHKPETHOTO
cny4as, B cnegylowem: (a) coxpaHeHun n cobepexxeHnmn KONMEKTUBHbLIX 3HAHUA KOPEHHbIX
HapoO4oB M MX Npae Ha 3Tu 3HaHus; (b) npegoctaBneHnn INDECOPI Takon nHdopmauun,
KOTopasi N03BOSISIeT eMy OTCTauBaTbh MHTEPECHI KOPEHHbIX HAPOOOB, KacaroLmnecs nx
KONNEKTUBHbIX 3HaHWUi» 134, Kpome Toro, B ctaTbe 15 npegycMaTpuBaeTcs, YTO «3anucu o
KONNEKTUBHbIX 3HAHUSX KOPEHHbIX HAPOAO0B MOryT BHOCUTLCH B PEECTPbl TPEX BUAOB:

(a) rocygapcTBeHHbIN HaLMOHarbHbIM PEECTP KOMMEKTUBHbIX 3HAHWUI KOPEHHbIX HApOAOB;
(b) KOHMAEHUMANBHBIN HAaUWOHATbHBIN PEECTP KONMEKTUBHBIX 3HAHUN KOPEHHbLIX HapOO0B;
(c) MecTHble peecCTpbl KONNEKTUBHBIX 3HAHUA KOPEHHbBIX HAPOA0BY.

PenyTtauus

CornacHo onpefeneHuto topuanyeckoro cnosaps bnaka TepMuH «penytaums» o3HavaeT
yBa)KeHue, KOTOPOE MCMbITbIBAOT MO OTHOLLEHUIO K KOMY-nnbo apyrne nuua. MNoHsaTue
penyTauum uUrypupyeT B KOHTEKCTE OXPaHbl NIMYHbIX HEMMYLLIECTBEHHbIX NpaB aBTopa's®. Ha
Bptoccenbckon koHdepeHUMn o nepecMmoTpy bepHckol KoHgeHyuu 06 oxpaHe
JiumepamypHbIX U XyOoxxecmeeHHbIx rpoussedeHuti (1971 r.) npegnoyTeHne 6b1no oT4aHo
TePMUHaAM «4ECTb» U «penyTaumsa», KoTopble Obinv NpU3HaHbI kKak bonee 06BbLEKTUBHbIE
NOHATUS, OTpaxaroLme NMYHble NHTEpPEeChl aBTopa, YeM «HEUMYLLECTBEHHbIE NHTEPECHI» NN
«HemaTtepuanbHble MHTEPEChI», aBnsoLmecs bonee WMpokumMu noHATuaAMn. B cnyyae
HaHeceHus yuwiepba cywecTBYeT pasnuume mexay ywepbom ans penytauum u yuepbom,
HaHECEHHbIM HEMMYLLIECTBEHHBIM UM HEMaTepuanbHbIM MHTepecam aBTopa. OgHOro Nub
HenpuATUs aBTOPOM NMOCTYMNKa B OTHOLLEHUN €ro Npou3BeaeHn0 He4OCTaTOuHO;
OCYLLECTBIIEHHOE AENCTBUE OOIMKHO TaKKe HEraTMBHO OTPa3UTLCS Ha OLleHKe aBTopa B rnasax
obLecTBeHHOCTN 136,

CBALIEeHHbIN

TepMUH «CBSALLEHHbIN» OTHOCUTCA K «0O0MY BblpaXKeHUO TPALAULMOHHBIX 3HAHWUIA, KOTOPOEe
CUMBONM3NPYET PENUIMO3HbIE U AYXOBHbLIE BEPOBAHWS, MPAKTUKY N obbl4an unu nmeet
OTHOLLEHNE K HUM. JTOT TEPMUH UCMNONb3YyeTCsa ANs NPOTUBONOCTABEHNSA OCKBEPHEHHOMY MK
MUPCKOMY, KparHne NposiBNEHNs1 KOTOPOro NpeacTaBnstoT cobon hopMbl KOMMEPYECKON
aKCnnyaTaummn TpaguLMOHHbIX 3HaHUNY 137,

MoHATUE CBALLIEHHBIX TPAAULIMOHHBIX 3HAHUA OTHOCUTCA K TaKUM TPaAMLMNOHHBIM 3HAHUAM,
KOTopble BOGUpaloT B cebsl penurmosHble U AyXOBHbIE 3NIEMEHTbI, B YACTHOCTU TOTEMBI,
cneumanbHble LLEpeMOHMM, CBSILLIEHHbIE 0OBbEKTbI, CBSALLIEHHbIE 3HAHWUSI, MONUTBbI, MECHOMNEHMS,
NCMOMHEHNS N CBALLIEHHbIE CUMBOIbI, 8 TAKXKe K TaKUM TPaAULIMOHHBLIM 3HAHUAM, KOTOpble
CBSi3aHbl CO CBALLEHHBbIMY BUAAMU PAcTEHUN, XUBOTHbBIX, MUKPOOPraHM3MoB, MUHEparoB, a
KpoMe TOro, K CBSILLEHHbIM MecTaM. B03MOXXHOCTb NN HEBO3MOXHOCTb OTHECEHMS
TPaAULIMOHHBIX 3HAHUI K KAaTETOPUN CBALLIEHHbIX 3aBUCUT OT TOrO, UMEIOT NN OHM 3HaYeHue aAns
COOTBETCTBYHOLLEN OOLLMHBLI B Ka4ecTBe CBALLEHHbIX. MHorve TpaauLMOHHbIEe 3HAHUS
ABMNAIOTCA CBSALWEHHLIMW 1 HE NOABEPralTCs KoMMepLUuanmsauum no onpeaeneHnto, oaHaKko
HEKOTOpble CBSLLEHHbIE 0OBbEKTbI 1 AOCTONPMMeYaTeNbHbIe MecTa Nosy4arT KOMMepPYeckoe

134 Cratbsi 16 3akoHa Ne 27811 «O BBeAeHMM pexrma oxXpaHbl KONNEKTUBHbIX 3HAaHUI KOPEHHbIX HApOa 0B,
OCHOBaHHbIX Ha Buonoruyeckmx pecypcax». TekcT 3akoHa MOMELLEH NO agpecy:
https://www.wipo.int/wipolex/en/details.jsp?id=3420.

135 CtaTbs 6bis BepHckol KoHBeHLMM.

136 CM. Cam PukeTcoH u IxeiiH C. MH3Bypr, MexdyHapoOHOe asmopcKoe npaso U CMEXHbIe rpasa — 8 paMKax
u 3a pamkamu bepHckoti KoHeeHyuu, Oxford, Vol. |., cTp. 606.

187 Oannane XK. XKepse, «[JyxoBHOE, HO HE MHTENMEKTYyalnbHOE: OXpaHa CBALEHHbIX HEMaTepuanbHbIX
TPaAMUMOHHBIX 3HaHUMy, 11 Cardozo J. Int'l & Comp. L. 467, 469-490 (2003 r.).
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MCMNonb3oBaHMe B PasnuyHbIX LENSAX cCaMUMU PENUIMO3HLIMU, OCHOBaHHBLIMU Ha BEPOBAHMAX
UNN AYXOBHBbIMW OGLLUMHAMKN NGO CTOPOHHUMW NULLIAMMU.

B Omyeme BOUC o muccusix no ycmaHog8rneHuto ¢hakmos, Kacarouwuxcs uHmesnnekmyarsnbHoU
cobcmeeHHocmu U mpaduyUoOHHbIX 3HaHUl, TOBOPUTCH O TOM, YTO HEKOTOpbIe NpeaMeTHbIe
obnacTtu, TakvMe Kak TpaguuUoHHbIe NyTU pelleHns Npobnem n MeguuuHCK1e 3HaHUS, SBNATCA
B3aMMOCBS3aHHbIMW Ha OYXOBHOM ypoBHe. B yacTHocTM, BO Bcex cTpaHax 3anagHon Adpukn
CUMTaEeTCs OYEHb BaXKHbIM, YTOObI hakTU4yeckomMy npuemy TpaguuMoHHOro fekapcTea
npealwecTeoBana peannsaumsa OyXOBHbIX aCNeKTOB LeNUTENbCKOW NPaKTUKKN, XOTA NPU3HaeTCs,
YTO Takune acnekTbl He BbIAEPXKMBAKOT HAaYYHOW KPUTUKK. B pamkax onpefeneHHbIX cuctem
TPaAMLMOHHBIX 3HAHWUI cyLlecTByeT ybexaeHune, 4To NocneacTsnst 4ENCTBUN Ha
MaTepranbHOM YPOBHE OOBACHSIIOTCS UK YNPaBRAsIlOTCA HA OCHOBaHUWM HEMaTepuanbHbIX
BEPOBaHWI U KynbTypHbIX kogoB'*8. B Mepy HekoTopble «3HaHUS NepeaaBanuchb U3 NOKONEHNs
B NOKOJIEHMS MOCPEACTBOM HEKOEW CBSILLLEHHOM HEMUCAHOM «KHUMM» 139, BasoBble CBSILLEHHbIE U
TalHble TPAOULMNOHHBbIE 3HAHMSA NO-Pa3HOMY pacUEHNBAKTCA KOPEHHBIMU 1 MECTHBIMU
obLWwnHamun, n cnocobbl X XpaHeHus, nepegayun u 3anucu Takke pasHATCS.

B KOHTEKCTE MHTeNneKkTyanbHon cOGCTBEHHOCTM M 0coBeHHO aesTenbHocT MKITP MoXxHO
caenatb criegyrolmne 3aMmeyaHus:

- OfHa 3 generauuinm nouHTepecoBanachk, Oyayt nu npy obCyXaeHUn oxpaHobl
WHTENNEeKTyanbHON COBCTBEHHOCTUN YYMTLIBATLCA CBSLLEHHbIE TPAAULMOHHbIE 3HaHNUS 140,
B aToi cBsi3n gpyras generaumsi 3aTpoHyna BONpPOC B OTHOLLEHUM TPEX acrneKTOB: YTO
Takoe «TPaOAULNOHHLIE», YTO TAKOE «3HAHMSA» M HA YTO AOMMKHA PacnpoCTPaHATLCS
oxpaHa? B yacTHoCTU, 04HOBPEMEHHO C MHEHUSMM MO NOBOAY BKIHOYEHNS B
TpaANLUMOHHbIE 3HAHMSI OYXOBHOW U PENTUIMO3HON COCTaBNSAOLLIEN BbICKa3blBaANIUCh
MHEHUSI O TOM, YTO NOHATUE T3 AOMKHO OrpaHNYMBaTLCA TEXHUYECKUMU 3HaHUAMMN 147,

- B OONbLUMHCTBE CNyYaeB CBALLEHHbIE TPAANUMOHHBIE 3HAHUS UITK HE ABIAIOTCS
pPacKpbITbIMW, NN UX PACKPbITUE MPOMCXOOMT B ONpeaerieHHbIX KOHTEKCTaX U YCrOBMKSAX B
OTHOLUEHUN YFIEHOB KOPEHHbIX U MECTHbIX OBLLUH, XOTS NPpU 0CcOObIX YCNOBUSX HEKOTOPLIE
3HaHWS1 MOTyT ObITb PACKPbITbI CTOPOHHMM YflEHaM KOPEHHbIX 1 MECTHbIX 00LWKH. Kak
yKa3aHo Bbllle 1 B AOKYMeHTe «OxpaHa TpaguunoHHbIX 3HaHui: MpoekT aHanmsa
npobernos: nepecmoTpeHHbIn BapuaHTy (WIPO/GRTKF/IC/13/5(b) Rev.), HepackpbiTbie
TpaanLMOHHbIE 3HaHUS MOTYT OXPaHATLCA B COOTBETCTBUN C MeXOYHapOaAHbIM
3aKOHOOATENLCTBOM B 00/1aCTU MHTENMEKTYanbHOM COGCTBEHHOCTM B Ka4eCcTBe
HepackpbITon nHopmauun. OgHaKO B OTHOLIEHUN 3HAHWIA, MPEACTaBNAOLWNX ANS
OGLMHBI YXOBHYIO U KYNbTYPHYIO (HE KOMMEPYECKYI0) LEHHOCTb, MOTYT AENCTBOBaTb
ocobble MexaHu3mbl 142,

CoxpaHeHue (oxpaHa)
B KoneeHuuu 06 oxpaHe HemamepualsibHo20 KyribmypHoeo Hacnedus (2003 r.) OpraHnsauum

O6beanHeHHbIX Haumii no Bonpocam obpasoBaHus, Hayku n kynoetypbl (KOHECKO) «oxpaHa»
(coxpaHeHune) onpefenseTcs Kak «NpUHATUE Mep C Lenbio obecneyeHmns Xn3HecnocobHoCTH

138 lNynta A., «Harpaga 3a TpaguunoHHbIe 3HAHNST U COBPEMEHHYI0 TBOPYECKYIO AEATENBbHOCTb PSOO0BbIX
rpakgaH: porb OXpaHbl MHTENMNEKTyanbHOM COGCTBEHHOCTMY, XpaHUTCS cpeaun matepuanoB CekpetapuaTa.

139 Cwm. OT1yeT BONC 0 Mnccusax no yCTaHOBEHUIO (DAKTOB, KACAKLLMXCS MHTENNEKTYaNnbHOM COGCTBEHHOCTU U
TPaAMUMOHHBIX 3HaHUI (1998-1999 rr.), o3arnaBneHHbIN «Hyxxabl 1 YastHUsA HocUTenen TPaauLMOHHbIX
3HaHWU B 06racTy MHTENNeKTyanbHON COOCTBEHHOCTUY, CTP. 171, 4OCTYNHbLIN Ha:
https://www.wipo.int/tk/en/tk/ffm/report/index.html.

140 3asiBneHve generaumm Hoeon 3enaHann Ha oanHHaguaTon ceccun Komuteta. CM. NPUHATBIN OTYeT
oauHHaguaton ceccun (WIPO/GRTKF/IC/11/15), nyHkT 220.

4 3asiBneHve generaumm AnoHun Ha oguHHaauaTon ceccun Komuteta. CM. NpUHATBIA OTYET 0gMHHAOUAToON
ceccun (WIPO/GRTKF/IC/11/15), nyHkT 296.
142 «OxpaHa TpaguUMOHHbIX 3HaHWUi: poekT aHanu3a NpobenoB: NEPeCMOTPEHHbIN BapUaHT»

(WIPO/GRTKF/IC/13/5(b) Rev.), cTp. 23 npunoxenus |, ctp. 11 n 16 npunoxerns 1.
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HemaTepuanbHOro KynbTYpHOro Hacneauvsl, BKNoYasi ero naeHTudmKaLmnio, LOKYMeHTMpOoBaHue,
nccriefoBaHne, CoxpaHeHue, 3aLmTy, Nonynspmaawnunio, NoBbILLEHEe ero ponu, ero nepeaauy,
rmaBHbIM 06pa3oM ¢ NOMOLLbIO hopMaribHOro U HedhopmarbHOro 06pa3oBaHUs, a Takke
BO3pOXAEHNE pasnnYHbIX acrnekToB Takoro Hacneams». OxpaHa OTHOCUTCS K NMPUHATUIO Mep
NPEAOCTOPOXHOCTM C LieNbio 3aluUThl OnpeaeneHHon KynbTyYpHO NpakTUKU U naen, KoTopble
cUMTaTCS LIeHHbIMU.

CoxpaHeHue B TalHe

«TaliHbIM» ABMSIETCHA TO, YTO COXPaHSAETCS HE U3BECTHbIM AN APYrMX UK pasfensieTcs NuLlb ¢
TeM, KOro 370 KacaeTcs (onpeaeneHve puandeckoro criosaps bnaka).

«CBsllLIeHHble/TaliHble» TPaAMLMOHHbBIE 3HAaHUS U BblPaXXEHUS KyNbTYpbl UMEIOT TaliHOE UMK
CBSILLEHHOE 3HaYeHNe B COOTBETCTBUM C HOPMaMu 0ObIMHOIO NpaBa U NPaKTUKOM
TpaaMLUMOHHbIX BriagenbLes’3.

MCTOUYHMK reHeTUUYECKUX pecypcoB

B cBoem npegnoxeHun «[eknapmpoBaHme NCTOYHMKA FEHETUYECKUX PECYPCOB U
TpagMUMOHHbLIX 3HAHUIM B 3asiBKax Ha naTeHTbl» generaunsa LsBenuapun npegnoxmna
noTpeboBaThb OT NATEHTHbIX 3asBUTENEN OEKNapUpoBaTb « UICTOYHUK» FEHETUYECKUX PECYPCOB
N TPAOAMLUMOHHBIX 3HaHUN. OHa 3asBuna, YTo «TEPMUH KUCTOYHMKY credyeT NoHMMaTb B CaMOM
LLUMPOKOM CMbICIe», TaK Kak «40CTYN U COBMECTHOE UCMNOSb30BaHMe Bbirog MOXeT OXBaTblBaTb
MHOXeCTBO CyObekTOB. B nepByto ouepeab Npy Aeknapauum UCTOYHKUKA crieayeT ykasaTb
cybbekTa, koMmneTeHTHoro: (1) npegocTaBnATb OCTYN K FeHeTUYEeCKUM pecypcam n/mnm
TPaAMLMOHHBIM 3HAHUAM, UnNn (2) y4acTBOBaTb B COBMECTHOM MOSIb30BAHMM BbIro4aMMU,
nosly4aeMbIMU OT UX UCMONb30BaHMsA. B 3aBMCMMOCTU OT KOHKPETHbLIX FTEHETUYECKNX PECYPCOB
UNN TPaANLMOHHbBIX 3HAHWI, MOXHO CAEeNaTb pasnuyune Mexay: nepBUYHbIMU UCTOYHMKaMMU,
BKIIHOYasi, B YacTHOCTK, [loroBapuBatoLnMecs CTOPOHbI, NPeAO0CTaBnAoLWME reHETUYECKNE
pecypcbl 44, MHOroCTOpOHHIOO cuctemy MexayHapoaHoro aorosopa NpoaoBonbCTBEHHOM U
CenbCKOX035MCTBEHHOW opraHu3aumm (PAO)*5, kopeHHble U MEeCTHble OBLLMHBI'4; 1
BTOPUYHbIE UCTOYHUKM, BKIHOYas!, B YaCTHOCTU, KOMMEKUMM eX Situ 1 HayyHyto nutepatypy» 47,

Sui generis

B topmnanyeckom cnoBape bnaka TepMuH «Sui generis» onpeaensieTca cneayowmm obpasom:
«[6 nepesolde ¢ namuHCcKo20 — «8 ceoeM podex»]. B cBOeM poae unu Krnacce; YHUKanbHbIN UIn
cBoeobpasHbIn. ITOT TEPMUH UCMONb3yeTCH B NpaBe UHTENNeKTyanbHON cO6CTBEHHOCTUN A1S
0603HaYeHns pexxmma, NpeaHasHa4YeHHoro AN oxXpaHbl NpaB, KOTOPbIE BbIXOAAT 32 paMKu
TPaAMLMOHHbBIX AOKTPUH NaTeHTa, TOBApPHOro 3Haka, aBTOPCKOro NpaBa M KOMMEPYECKON TanHbI.
Hanpumep, 6a3a AaHHbIX MOXET He OXpaHATbCS aBTOPCKMM NpaBOM, eCNN ee coaepXaHue He
ABNSAETCA OPUrMHANbHbIM, O4HAKO OHA MOXET OXPaHATBCHA CTaTyTHbIM NPABOM SuUi generis,
npegHasHavyeHHbIM Ans aton uenuny. Cuctema sui generis — 3TO CUCTEMA, crieumansHO
npeaHa3HavyeHHas Ans yaoBneTBOPEHUs Hyxa n obecnevyeHns MHTepecoB B Kakon-nmbo
KOHKpeTHOM obnacTtu. Yxe CyLleCTBYeT HECKONIbKO NMPUMEpPOB NpaB UHTENMNeKTyarnbHOM
COBCTBEHHOCTU SUi generis, Taknux, Kak npaBa pacTeHMeBOA0B-CENEKLUNOHEPOB — OTPaXXEHHbIE B
Mexx0yHapodHOU KOH8EHUUU M0 oxpaHe Hosbix copmoes pacmeHul (1991 r.) («KoHBeHuUms

YT OB») — 1 oxpaHsiemMble NpaBa MHTENEKTyanbHOM COGCTBEHHOCTM Ha MHTErpanbHble
MUKPOCXEMbI — OTPaKeHHble B [Joezogope 06 uHmesinekmyasrnbHol cobcmeeHHoCmu 8
OmMHoweHuuU uHmeezparbHbix Mukpocxem (1989 r.) («BawmHrroHckun gorosop»). 3akoH
lManamer Ne 20 om 26 uroHs 2000 2. « O egedeHuu crieyuanbHO20 pexxuma oXpaHb!

143 TuxookeaHCKUiA permoHarnbHbl TUNoBow 3akoH oT 2002 roga 06 oxpaHe TpaaWULMOHHbIX 3HAHWUIA 1
NposiIBNEHNN KynbTypbl YacTb | (4).

144 Cwm. ctatbu 15, 16 1 19 KBP.

145 Cm. ctatbu 10-13 MOAFPMCX.

146 Cwm. ctaTbio 8(j) KBP.

147 Cwm. gokymeHT WIPO/GRTKF/IC/11/10.
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UHMesnnekmyarnbHol cob6CcmeeHHOCMU 8 OMHOWEHUU KONIEKMUBHbIX pae KOPEeHHbIX Hapodoe8
Ha oxpaHy u 3awumy ux KyrnbmypHol camobbimHOCMU U mpaduUUOHHbIX 3HaHUU,
npegcrtaenseT cobon pexum sui generis.

CBaKoNMyHACKUMA NPOTOKON 06 oxpaHe TPaAULMOHHbIX 3HAHUW U BbIpaXeHUn
cdonbknopa

B asrycte 2010 r. Ha lunnomaTtuyeckon KoHdepeHunn, coctossLLenca B CBakonmyHae
(Hamunbus), rocyaapctBa — vneHbl ApprKaHCKOM permoHanbHOn opraHnsaumm
nHTennekTyaneHon cobcteeHHocTn (APOUC) npmHsnm npotokon. CornacHo NyHKTy 1 ctatbu 1
uenb atoro poTokona coCToUT B cnefyoLwem: «(a) oxpaHa Hocumesiel mpadulUuOHHbIX
3HaHul om mobbix HapyweHul ux rpas, npudHaHHbIX 8 Hacmosiwem lNpomokone; u (b) oxpaHa
8blpakeHuli ¢hosIbKIIoOpa 0m HEe3aKOHHO20 MPUCBOEHUS, HENPagoMepHO20 UCMOIb308aHUs U
He3aKOHHOU 3Kcrlyamayuu eHe ux mpaduyuUoHHO20 KOHmeKkcmay. [poToKkon BCTynun B cuny
11 maqa 2015 r., nocne Toro Kak wecTb rocyaapcts — uneHos APOVC caganu Ha XxpaHeHue cBou
AOKYMEHTbI O paTtudukaLmm unm npucoeanHeHnu.

BbipaxeHus B maTepuanbHon oopme

BhlpaxeHune «B MaTepuanbHOn hopMe» 03Ha4yaeT Takoe BblpaXKeHne, KOToOpoe ABMSieTCA
0Cs3aeMbIM U YBMAEHHbLIM; OOCTYMHOE ANS OCA3aHUSA; Takoe, KOTOPbIM MOXHO BnageTb Unn
KOTOPOE MOXHO peanu3oBaTb. OHO NPOTUBOMOMNOXHO «HEMaTepuanbHOMy», T.€. TaKOMYy,
KOTOPOE He BOMMOLWEHO B (hU3NYECKYI0 hOPMY, HE SIBNSETCHA 0CA3aeMbIM UIN OLLYTUMbIM
(cornacHo onpeaeneHuio pugmnyeckoro cnosapsi bnaka).

BbipaxxeHnsa B MaTepunanbHon popme — 3TO BblpaXXeHUS, BONSOLEHHbIE B MaTtepuanbHOM
o6bekTe 8, OHM He 06sI3aTENBHO CBOAATCS K MaTepuarnbHoi hopMe, HO AOMKHbI ObITb
BOMMOLLEHbI B NOCTOSSHHOM MaTepuarne, Hanpumep, B KamHe, Aepese, TeKCcTurne, 3010Te 1 nNpou.
BhlpaxeHusa B MaTtepuarnbHon bopMe CHMTaOTCA OXpaHAEMbIMU BblpaXXeHnamMu onbKnopa.
lMpruMepamu anemMeHTOB, COCTaBNALLMX BblpaXeHns B MatepuanbHon opme, SBnstTCA:

(@) npounsBeaeHWs UCKYCCTBA, B YACTHOCTM PUCYHKM, KapTUHbI, pe3Hble paboThl,
CKyNbNTYpbl, U3AENUSA U3 MMUHBI, TEPPAKOTLI, MO3aunka, U3Oenvus U3 aepesa, U3genus u3
MeTanna, loBenupHbIe U3aenus, nNneTeHble KOP3uHbI, BbILUMBKM, TEKCTUIb, KOBPbI,
KOCTIOMb!;

(b)  My3biKanbHbIE MHCTPYMEHTDI;
() apxuTekTypHble hopmbl ™9,
TpaAULMOHHBLIA KOHTEKCT

TepMUH «TPaONLMOHHBIN» 03HAYaeT, YTO TPAAULMOHHbIE 3HAHWUS UMW BbIPaXXEHUS KyrbTypbl
€03[aloTCsl B COOTBETCTBUW C NpaBuniamu, npoueaypamm 1 obblbasiMu onpeaeneHHon obLwmHbI,
a He TO, YTO OHU ABNATCA CTapbiMU. MHbIMK crnioBamu, NpunaraTenbHoe «TPaAULMOHHbI»
onpenensieT MeToA Co3faHns TPaAMLUMNOHHBIX 3HAHWUIA UNN BbIPaXXeHWI KyNbTypbl, 8 HE caMu
3HaHUA 0. TepMUH «TPaAMLMOHHbBIV» 03HAYaeT, YTO TPAAULIMOHHBLIE 3HAHWUS UMW BblpaXKeHUst
KyNbTYpbl KOPEHATCS B TPAAULMM UM OCHOBLIBAKOTCA Ha Hel, cnyxaT Ana uaeHTudukaumum
KOPEHHOro Unv TPaAMLMOHHOIO Hapoaa UMK CBA3aHbl C HAM, a TakkKe MOryT UCMOMb30BaTbCs Ha

148 TunoBble NOMNOXeHUs ANl HauMoHanbHbIX 3akoHOA4ATENbLCTB 06 OxpaHe BblpaXKeHui dorbknopa ot
HE3aKOHHOrO UCMONb30BaHNA 1 APYrnX HaHocAWMX yulepb aencteun, 1982 r., yacts lII-

149 TunoBble NONOXEHUsI ANS HALMOHAanNbHbIX 3aKOHOAaTeNbLCTB 06 OXpaHe BblpaXeHui dhonbkriopa ot

HEe3aKOHHOT0 MCMOMb30BaHWUs 1 APYrux HaHoCALWMX ywepb aenctemn, 1982 r., pasgen 2(iv).

HuHbo Mupec ge Kapanbo, «M3 XvkuHbl LLamaHa B NaTeHTHOe BEAOMCTBO: Aopora B cTaguu

cTpouTenbcTBay, Bonpockl buopasHoobpasus n npaea, cTp. 244.
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npakTuke TPaauLMOHHbIMKU cnocoGammn'®!. «TpaaULMOHHBIN KOHTEKCT» 0603HaYaeT
NpYMeHeHWe TPaaULMOHHbLIX 3HAHWIA UMW TPAAULMOHHBIX BbIPaXXEHUI KyNbTypbl B UX
COGCTBEHHbIX pamKax, onpeaeneHHbIX UX XyOoXKEeCTBEHHbIM COAEPKaHNEM Ha OCHOBE
HenpepbIBHOIO MCNONb30BaHWs 06LMHON. [TpMMEepOoM 3TOro MOXET CRYXWUTb UCMNOrb30BaHNe
pUTYanbHOro TaHua B ero TpaaMLMOHHOM KOHTEKCTE, T.€. UCMOSNTHEHME YKa3aHHOro TaHua
dakTnyeckn B pamkax putyana’s?.

Kak ykasaHO B JOKYMeHTe «OrneMeHTbl CUCTEMbI SUi generis No OXpaHe TpaanUMOHHbBIX 3HaHUN»
(WIPO/GRTKF/IC/4/8), TpagnumnoOHHbIE 3HAHUSA ABMAIOTCA «TPAAULMOHHBIMUY MO TOW NpUYMHE,
4TO B cnocobax Nx co3gaHunsi OTpaKeHbl Tpagmuum o6LWmH. Mo3ToMy TEPMUH «TPAOULMOHHbBIEY
He o65a3aTenbHO CBA3aH C XapakTepoM 3HaHWU, OH CBA3aH CO cnocobom, NoCpeacTBOM
KOTOPOro 3TV 3HaHWSI CO3[al0TCS, COXPAHSOTCS M pacnpocTpaHsitoTcs 153,

TpaAULUMOHHbBbIE BbipaXeHUsl KynbTypbl

TepMuHbI «TPaaNLMOHHbIE BbIPaXXEHMS KyNbTYPbl» U «BblpaXeHnst onbKropay UCNosb3yrTcs
BOWC B oTHOLLIEHUN MaTepuanbHbIX U HEMaTepuanbHbIX OPM, B KOTOPbIX BblpaXkatoTcs,
nepegalrTcs Uy BONMOLWAKTCA TpaaUUNOHHbIE 3HaHUSA U KynbTypa. [Mpumepbl aTuX hopm
ABNAIOTCS TPAAUUMOHHAs My3blKa, UCMOJTHEHUS!, MOBECTBOBAHUS, HAUMEHOBAHUS U CUMBOIIbI,
N300paxKeHNst U apXUTEKTYpPHbIE OPMbl. TePMUHBI «TPALULUMOHHBIE BbIPAXEHUS KyNbTypbI» U
«BbIpaxeHust onbKnopa» ABNATCA B3anMO3aMeEHSEMbIMU CUHOHMMaMM U MOTYT
MMEHOBATbLCS NPOCTO KaK « TPaAULMNOHHbBIE BbIPAXXEHUS KyNbTypbl», 4acTo B hopme
cokpaweHmsa « TBK». Mcnonb3oBaHne aTux TEPMUHOB HE MpecrnegyeT uenu cosgatb
BrevyaTnieHune, 4To cpeam rocygapcts — uneHoB BOWC cywecTtByeT cornacue no nosoay
onpaBaaHHOCTM UK LienecoobpasHOCTU UCMONb30BAHNSA 3TUX UMW UHBIX TEPMUHOB, He
3aTparmBaeT 1 He OrpaHNYMBaET UCMONb30BAHNS APYTMX TEPMUHOB B paMKax HaLMOHAINbHOMo
M permoHanbHOro 3akoHoaaTenbLCTBa.

Tpap,u LUUNOHHbIEe KYNbTypbl

CornacHo onpeaeneHuto opuanyeckoro criosapst bnaka, ato TpaguumMmn, KOTopble OTHOCATCA K
06blYyasiM NPOLLMIOro U MeTo4aM UCMONb30BaHMS B MPOLUIIOM, OKa3blBaloLWMUM BIUSIHME Ha
AEeATenbHOCTb M NPaKTUKY B HACTOsILLEM. 3aKOHOAATENbCTBO B chepe MHTENNEKTyanbHON
COGCTBEHHOCTM MPOBOAUT pasrpaHMyeHne Mexay TPaauLMOHHON KynbTypor (KoTopas MOXeT
onpenensaTbcs Kak TpaAMUMOHHAas KynbTypa U OOnbKIop B Y3KOM CMbICIE CroBa) 1
COBPEMEHHBLIMW, BHOBb BO3HWKAIOLLIMMM BbIPAXXEHUSIMU KYNbTYpbl, CO34aBaeMbIMU HblHE
XMBYLLMMM MOKONEHMSIMW B pamkax obLlecTBa, OCHOBaHHbIMY Ha paHee CyLLeCTBOBaBLUNX
TPaAMUMOHHON KyNbType UN OONbKIope Ui KOPEHSALWMUMUCS B HUX 154,

TpaguUMOHHBbIE NPUPOOOOXPaHHbIE 3HAHUA/TPAAULMNOHHBbIE IKONTOrMYecKue 3HaHuA

WHCTUTYT KynbTypbl AeHe onpeaensieT «TpaauLMOHHbIe 3Konormdeckme 3HaHus» (TO3) kak
«COBOKYMHOCTb 3HaHWIN U BEpOBaHWI, NepegaBaeMbiX NOCPEACTBOM YCTHOM Tpaguumm u
nepBUYHbIX HabnaeHnn. OHKM BKOYAKOT CUCTEMY KraccudmKkaumm, KOMNIIEeKC IMNMpUYECKmX
HabnaeHn 3a MECTHOWN OKpYXKatoLen cpeaon n cuctemy camoynpaBieHnst, KotTopas
perynupyeT nNonb3oBaHWe pecypcaMn. OKOMormdeckme acnekTbl TECHO CBS3aHbl C
coumanbHbIMU U AYXOBHLIMUW acnektaMmu cuctembl 3HaHnn. KonunyecTtso u kavectBo TO3 He
OAMHAKOBO Y pa3sHbIX YSIEHOB OOLUUHBI 1 3aBUCAT OT UX NoJfa, Bo3pacTa, CoLmnanbHOro
NOMOXEHUS, yMCTBEHHbIX CNOCOBHOCTEN N Npodeccnn (OXOTHUK, OYXOBHbIV Nuaep, uenutens 1

151 CBoZHbIV aHanu3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHuii kynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 53.

152 TrnoBble NONOXEHUs AN HAaUMOHarbHbIX 3aKOHOAAaTeNbCTB 06 OXpaHe BblpaXeHun donbknopa ot
HEe3aKOHHOT0 MCNOMb30BaHNUsA 1 APYrMX HaHoCcALWMX ywepb aencteun, 1982 r., yacTs lll. 42.

153 OnemeHTbI CUCTEeMbI Sui generis No oxpaHe TpaguUMOHHbIX 3HaHuii (WIPO/GRTKF/IC/4/8), nyHkT 27.

154 CBoaHbIVi aHanu3 NpaBoBOW OXpaHbl TPaAULMOHHBIX BbipaxeHui KynosTypbl, WIPO/GRTKF/IC/5/3, nyHkT 54.
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T.4.). TO3, KOTOpbIE YXOASAT CBOMMU KOPHSMW B Aarnekoe npoLUnoe, HOCAT KyMYNATUBHBIN U
OVHaAMUYHbBIN XapakTep, ONMpatroTCs Ha OnbIT NPeALECTBYOLWMX NMOKOSIEHNA 1 aganTUPYHTCS K
NMPOUNCXOAALLMM B HACTOSILLIEE BPEMSA TEXHOTOMMYECKNM M COLMAbHO-3KOHOMNYECKNM
N3MEHeHnaM» 195,

TpagouumMoHHbIE 3KOMNOrMYECcKne 3HaHUSA Takke onpeaensoTcsa Kak «HakoneHHast COBOKYMNMHOCTb
nepefaroLLmnxca U3 NOKONEHNs1 B NOKONEHNe Yepes NoCpeaCTBO KynbTypbl 3HAHWI U BEPOBaHWIA
OTHOCUTENBHO CBA3M XMBbIX CyLLECTB (BKMOYasa nogen) opyr ¢ ApYyrom 1 C OKpyxarowen nx
cpenon. Kpome Toro, TO3 saBnAOTCS CBOMCTBOM OBLIECTB C UICTOPUYECKON NMPEEMCTBEHHOCTBIO
NPaKTUKM UCNOSb30BaHNSA PECYPCOB; B LENIOM, 3TO HEMPOMBbILLSIEHHbIE UM MEHEE Pa3BUTLIE B
TEXHWYECKOM OTHOLLEHMM 06LEeCTBa, MHOTME N3 KOTOPbIX ABNSAOTCSA KOPEHHLIMU UMK
nneMeHHbIMU» 1%,

TpaaNUNOHHBLIE 3HAHUA

Mpn3HaHHOro Ha MexayHapo4HOM YPOBHE onpeaeneHns TpaguunoHHblx 3HaHun (T3) B
HacTosiLee BpeMs He CyLLECTBYET.

TepMVH «TpaAMUMOHHBbIE 3HAHWUS», UCNONb3yeMblli ANS LUMPOKOro ON1caHns 3Toro npeamMeTa,
06bIYHO BKIIOYAET UHTENNEKTYanbHOE U HemaTepuarnbHoe KynbTypHOe Hacneane, NpakTuky v
CUCTEMbI 3HAHUIA TPAAULMOHHBIX OGLLUMH, B TOM YMCIE KOPEHHbIX M MECTHbIX OBLLNH
(TPaAMUMOHHbIE 3HaHWSA B 0bLweM cMbicne). VHbIMM cnoBamu, TpaaMUNOHHBbIE 3HAHUS B
LUIMPOKOM CMbICNE OXBaTbIBAKOT COAEpXKaHNe 3HaHWUIN Kak TakoBbIX, @ Takke TPaaULMOHHbIX
Bblpa)KeHWUI KynbTypbl, B TOM YUCIE OTNMYUTENbHbIE NPU3HAKMA U CUMBOSbI, CBSI3aHHbIE C
TPaAMUMOHHBIMU 3HAHUSIMM.

TepMUH «TpaaMLMOHHBLIE 3HAHUS», UCMONb3YeMbIii B 06CYXAEHMAX HAa MeXQyHapOAHOM YPOBHE
B Y3KOM CMbICE, OTHOCUTCS K 3HaHUSIM TaK TakoBbIM, 0COBEHHO K 3HaHUSIM, CO34aHHbIM B
pesynbTate UHTENNeKTyanbHON AeaTenbHOCTM B TPAAMLMOHHOM KOHTEKCTE, BKIoYas Hoy-xay,
NPaKTUKY, HAaBbIKW Y UHHOBaLMKW. TpaguUMOHHbIE 3HAHMS MOTYT ObiTb OGHapPYKeHbI BO
MHOXXeCTBe pa3HO0bpasHbIX KOHTEKCTOB, BKMOYas CENbCKOXO3SNCTBEHHbIE 3HAHWS, HayYHble
3HaHUS, TEXHUYECKME 3HAHUS, SKONOrMYECKNE 3HAHWS, MEANLIMHCKNE 3HAHUS, B TOM YKCre
3HaHWSA O COOTBETCTBYHOLLMX NIEKAPCTBEHHBLIX CPEACTBAX U MeauKkameHTax, 3HaHWs!, CBsi3aHHbIe
¢ 6ruopasHoobpasvem, u T.4.» 157,

LUudppoBasa 6ubnuoTteka TpaguLNOHHbIX 3HAHUN

LindpoBas 6ubnmoTteka TpaguumnoHHbix 3HaHun (LIBT3) senseTtcs HoBon nHuunatmeson NHgum,
Lienblo KOTOPOM COCTOMT B MPOTUBOAENCTBUN HE3AKOHHOMY MPUCBOEHMIO TPALNLMOHHBIX
MEANLMHCKNX 3HaHUIM cTpaHbl. B cozganum LIBT3 no MHOUNCKMM cuctemam MeguLmHbI
npuHMMana ydyactne MexancunnimHapHas rpynna B coctaBe 3KCNepToB Mo TpaguUMOHHOM
MeavunHe (atopBena, yHaHW, cugaxa u nora), nateHTHble aKenepThl, akenepThbl No UT, yyeHble
N TexHudeckune cneumannctbl. lNMpoekt LUBT3 npegycmartpmBaeT 4OKYMEHTUPOBAHME
TPaANLNOHHBIX 3HAHUIN, OTHOCALLNXCA K OOLLLECTBEHHOMY LOCTOSHUIO N CYLLIECTBYIOLLNX B
dopmMe nuTepaTypsbl No aopBeae, yHaHu, cuanxe u rore, B LudpooM dopmarte Ha NaTu
MeXOyHapoaHbIX A3blKaX, KOTOPbIMU SABASIOTCS aHMMUNCKNA, HEMELKUI, dopaHLy3CKUR,

155 Cwm. Tarke: Mapk I". CTMBEHCOH, «cnonb3oBaHNEe NCKOHHbBIX 3HAHWI B OLIEHKE BIIMSHMS Ha OKPYXXatoLLyto
cpeny», 49 ARCTIC 278 (1996 r.), cTp. 281.

156 ®ukpeT Bepkell, « TpagnLMOHHbIE SKOMOrMYeckne 3HaHUS B NepcnekTmee. TpaanuUMOHHbIe SKOMormveckne
3HaHuWA: KoHUenuuu n cnydan». MexgyHapogHas nporpaMma B 06nactu TpaAnLMOHHBIX 9KONOrMYeCKUX
3HaHW 1 MexayHapoaHbI LieHTp No nccnefoBaHnaM B obnactu passutus, OTTasa.

157 Cm. OT1yeT BOMC 0 M1ccusix NO yCTaHOBNEHMIO (DAKTOB, KacatloLLMXCS UHTENEKTYanbHON COGCTBEHHOCTU U
TpaaMUMOHHbIX 3HaHUM (1998-1999 rr.), o3arnaBneHHbIN «Hyxxabl 1 YasitHUA HocuTenen TPaaNLMOHHbIX
3HaHU B 06nacTu MHTEeNNeKTyanbHON COBCTBEHHOCTUY, CTP. 25, AOCTYMNHbLIV Ha:
https://lwww.wipo.int/publications/en/details.jsp?id=283&plang=EN.
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ANOHCKUN U ucnaHckmin. B LIBT3 copepxntca nHgpopmaLms o TpaguuMOHHbIX 3HAHUSIX,
CYyLLIECTBYIOLUNX B CTPAHE, Ha A3blkax 1 B hopmaTte, NOHATHbIX A5 NaTEHTHbIX 9KCNepTOB
MeXayHapoOHbIX NaTeHTHbIX Begomcts (MI1B), yTo Heobxoammo Anga npegoTepaLleHns
Bbla4n HE3aKOHHbIX NaTeHToB '8,

LIBT3 npecneayeT ABOsIKytO Lenb. Bo-nepBbix, OHa cnocobcTByeT NpedoTBpaLLEeHMIO Bblgaun
naTeHTOB Ha NPOAYKTbI, KOTOpble CO34aHbl C MCMOMb30BaHNEM TPAANLMOHHBIX 3HAHWUIA, HO Y
KOTOPbIX N306peTaTenbCKkMii YPOBEHDb ABMNSETCA HU3KUM MM BoobLe oTcyTcTByeT. Bo-BTOpbIX,
OHa CNYXXWUT HEKUM «MOCTMKOM» MEXOY COBPEMEHHON HAYKOM U TPAAULMOHHBIMWU 3HAHUSIMK, U
BGnarogaps aTOMy MOXET UCNONb30BaTbCA A5 CTUMYNMPOBAHNS YriyBreHHbIX UccrefoBaHum,
HanpaBneHHbIX Ha CO3aHne HOBbIX JIEKAPCTBEHHbIX CPEACTB HA OCHOBE MH(popmaL MM O
TpagaMUMOHHbIX 3HaHuAX. LIBT3 npegHasHadyeHa CnyxuTb «MOCTUKOM» Ha rnobanbHOM ypoBHE
MeXay APEBHUMW Criokamu (ABYCTULINSAMW) HA CAHCKPUTE U NAaTEHTHbIM 3KCNEepTOM, NOCKONbKY
6asa gaHHbIX BygeT npefocTaBnATb MHAOPMAaLMIO O COBPEMEHHbIX, @ TaKKe MECTHbIX
Ha3BaHMWsX Ha s3blke 1 B (hopmaTe, NOHATHLIX AN NaTeHTHbIX akcnepTos. [MpeanonaraeTcs,
YTO 3TO AaeT BO3MOXHOCTb CBECTU K MMHUMYMY HEXBaTKy 3HaHU 06 N3BECTHOM ypOBHE
TexHukn. Takasa 6asa gaHHbIX OyaeT cogepXaTb AOCTAaTOUHO AeTann3npoBaHHbIe
onpeaenexHns, NPUHLUMNbI U KOHUENUMX ANst TOro, YTOObl CBECTU K MUHUMYMY BEPOSTHOCTb
NnaTEHTOBaHUS B KAYECTBE «U300PETEHUIN» HE3HAYMTENBHbBIX/HECYLLECTBEHHbIX N3MEHEHUI 159,

Knaccudumkauma pecypcoB TpagULMOHHbIX 3HAHUN

Knaccudukaumnsa pecypcoB TpaguumoHHbix 3HaHum (KPT3) aBnsaeTcsa HoBaTOpPCKom
CTPYKTYPUPOBaAHHOW KrnaccugmkaunmoHHOM CUCTEMON, KOTopas npeaHasHavyeHa ans CUCTEMHOro
ynopsao4veHusi, pacnpocTpaHeHnsa 1 NomUcKa 1 KoTopasi BKNioYaeT OKono 5 Teic. noAarpynn
TPaAMUNOHHbLIX 3HAHUIW B OTANYME OT OA4HOW rpynnbl B MexayHapoaHOW naTeHTHOM
knaccudomnkauum (MMK)'€. KPT3 6bina paspaboTaHa Ans MHOUNCKUX CUCTEM MeANLMHbI
(aropBepa, yHaHu, cugaxa u nora). KPT3 nonyyuna mexayHapoaHoe npusHaHue, n oHa
npuesidaHa k MIK. TNo Bcen BepoaTHOCTH, OHa ByaeT cnocob6CTBOBaTbL MOBLILLEHUIO YPOBHS
WH(POPMMPOBAHHOCTM O CUCTEMAXxX TPaAMLMOHHbBIX 3HaHU 6narogapst MCNONb30BaHMIO
COBPEMEHHOW CUCTEMbI pacnpoCcTpaHeHUs, a UMEHHO MHAPOPMALIMOHHBIX TEXHOSOIMI, 1 B
yacTHocTn NHTepHeTa n BeG-TexHonormi. MpeanonaraeTcs, YTo CTPYKTypa U CTENEHb
petanusaumm KPT3 BbI3OBYT MHTEPEC y TEX CTPaH, KOTOPLIE NPUIIAratoT YCUnms K
npegoTBpaLLEeHNIO Bblayn HE3AKOHHbBIX MATEHTOB HA HEOPUTMHATIbHbIE OTKPbLITUS, CBA3AHHbIE C
cucTeMamm TpaauLMOHHbLIX 3HaHMI 167,

TpaguuMoHHas MeguUMHa

BO3 onpenenseTt aToT TEPMUH Kak « COBOKYMHOCTb 3HAaHWUIA, HAaBLIKOB M NPaKTUYECKUX NPUEeMOB,
OCHOBaHHbIX Ha TEOPUSIX, BEPOBAHMSX U OMbITE, SIBASIOLMUXCSH HEOTHEMIIEMOMN YaCTbio
pasnu4yHbIX KynbTyp, Oyab TO NoadalLmnxXcs 06O bACHEHNIO MW HET, NCMOMNb3YeMbIX OIS
NoAAepXKaHWs 340POBbS, a TaKKe ANst NPOMUNAKTUKKN, ONArHOCTUKN, 0BNerYeHns Unn neyveHus
dur3myecknx n ncmxmyeckux sabonesaHuin» 162, BO3 Takke onpeaensieT «TpaguLUoOHHYHO
MeONLIMHY» KaK «BKMOYaIOLLYI0 pasnnyHble npakTuyeckue Metoabl, Noaxoabl, 3HaHUS 1
BEPOBaHWsi B 0611acTN BpayeBaHusi, BKIHOYas pacTUTENbHbIE, KMBOTHbIE U/UMN OCHOBaHHLIE Ha
MUHepanax riekapcTBeHHble CPeACcTBa, AYXOBHYO Tepanuio, MaHyarnbHble NpueMbl 1

158 C 6onee noapo6Hoi MHopMaLMen MOXHO 03HAaKOMUTLCA MO agpecy:

http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng.

Ponb peectpoB 1 6a3 gaHHbIX B OXpaHe TPaAULMOHHBLIX 3HAHWI: cpaBHUTENbHbIM aHanm3. OTyeT UNU-IAS

Report, aHBapb 2004 r., cTp. 18.

160 Tam xe.

161 C 6onee nogpobHo MHpopMaLen MOXHO O3HAKOMUTLCS MO aapecy:
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng.

162 O6wue pykosogswwme npuHumnel BOS3, kacawowwmecs MeToanku NpoBeAEHMS NCCIea0BaHUM N OLEHKM
TpaguumnoHHon meguunHel (WHO/EDM/TRM/2000.1), cTp. 1.

159


http://www.tkdl.res.in/tkdl/langdefault/common/Abouttkdl.asp?GL=Eng
http://www.tkdl.res.in/tkdl/langdefault/common/TKRC.asp?GL=Eng
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YNPaXXHEHUS!, NPUMEHSIEMbIE pa3aernbHO UMM B codeTaHUM AN NoaaepXKaHust 300poBbs, a
TaKKe AN NeyYeHns, AMarHoCTUKN U NPoUnakTMkM 3abonesaHuiny 163,

MpousBeaeHNss U MTHHOBaLWUK, OCHOBaHHbIE Ha TPAAULMUAX

Tpaguuum npeacTaBnsAoT coBoM KyNbTYPHYHO NPAKTUKY U MOEW, KOTOPbIe pacLEeHMBalOTCS Kak
OTHOCSILLMECS K MPOLUIOMY M KOTOPbIM OTBEAEH OnpeaerneHHbIn ctatyc. TepmuH
«NPOU3BEAEHUSI U MHHOBALMW, OCHOBaHHbIE HA TPAAMLMAX» 03Ha4YaeT MHHOBaLUK U
Npon3BeaeHUsl, OCHOBaHHbIE Ha TPAAMLUMOHHBIX 3HAHUSIX KaK MaKoebiX, HO Pa3BUTbIE U
MOZepPHU3NPOBaHHbIE BHE TPAAMLMOHHOIO KOHTeKcTa %4, TpaanUMOHHbIE 3HAHUSI Kak maKoeble
03HavaloT «CUCTEMbI 3HAHWIN, NPOM3BEAEHUSI U MHHOBaLMW, KOTOPbIE, Kak NpaBuIio,
nepeaarTcsl U3 NOKONEHWS! B MOKONEHMWE; KaK MPaBuUsio, CYMTATCS OTHOCSLLMMUCS K KaKOMY-
NMBO KOHKPETHOMY HapOAy UK HacensiemMon UM TEPPUTOPUM; Kak NpaBumo, paspabaTbiBatoTcs
6GeccncTeMHO U MOCTOSIHHO Pa3BUBAIOTCSA B OTBET HA U3MEHEHWE BHELLHMX YCIoBUiA» 165,
NHHOBaLWK, OCHOBaHHbIE HA TPaaULMSX, OTHOCATCS K TEM CryYasMm, Korga Tpaguuus
BbICTYyNaeT B Ka4eCTBE UCTOYHMKA MHHOBALWIA, OCYLLIECTBISIEMbIX YIIEHaMW COOTBETCTBYHOLLEW
KYNbTYPHOW OBLLUMHBI UM CTOPOHHMMU NULAMU; B 3TUX CNyYasix MHHOBaLMM MOTYT Takxke
BbISIBNATb APYrMe BUAbl UCNOMb30BaHNS TpaauLMKn, KOTopble MOryT OblTb NPOaHaNM3MpoBaHbl B
KOHTEKCTe MHTennekTyansHon cobctBeHHOCTN %6, Bonee noapo6HO TpaaULMOHHbIE 3HAHMS
«KaK TakoBble» U MPOM3BEAEHUS U MHHOBALMWN, OCHOBaHHbIE HA TPAAMLMOHHBLIX 3HAHUSIX,
paccMaTpuBaloTCs B JOKYMEHTe, o3arnaBneHHoOM « CIMCOK U KpaTKoe TeXHUYECKoe NosICHEHME
PasnnyHbIX POPM, B KOTOPbIX MOXHO HAWTU TPAAMLMOHHBLIE 3HAHUSI»
(WIPO/GRTKF/IC/17/INF/9)67,

KonBeHuua KOHECKO o mepax, HanpaBneHHbIX Ha 3anpeLieHne u npeaynpexaeHue
He3aKOHHOro BBO3a, BbiBO3a M NepeAayu npaBa co6CTBEHHOCTU Ha KYJbTYpPHbIle
LleHHOCTH

B 1970 r. Opranunsaums O6beanHeHHbIX Haunin no Bonpocam o6pa3oBaHus, Haykn 1 KymnbTypbl
(KOHECKO) npuHsana KoHBeHUMIO 515t 0XpaHbl KYfbTYPHbIX LEHHOCTEN, HAaXOAALWMXCS Ha
TeppUTOpPUM rocyaapcTBa, OT ONACHOCTEN KPaXK, TalHbIX PACKOMNOK U HE3aKOHHOIO BbIBO3A.
KoHBeHuus BcTynuna B cuny B 1972 .

KOHBGHLI,VIFI 0643bIBaeT CBOMX rocygapcCrtB-y4aCTHUKOB OCYLLECTBNATbL MepPbl MO TpeM OCHOBHbIM
HanpaBneHnAaMm:

1- MNpeBeHTMBHbIE MEPBI: CO34aHWe PeecTPOoB LIEHHOCTEN, yupexaeHne
CBMAETENbCTB Ha BbIBO3, OCYLLECTBEHNE KOHTPOMS 3a TOProsren, BBeageHne
YrONOBHbIX Y aAMWHUCTPATMBHBIX CaHKUUI, NpoBeaeHne obpa3oBaTeribHbIX KamnaHui
nT.Aa.

2- NonoxeHnst 0 BO3BpaLLEHMN: B COOTBETCTBUM C MYHKTOM (b) (ii) cTatbn 7
KoHBeHUUKn rocygapcTBa-y4acTHUKM 0653yH0TCsl MO TpeboBaHUIO rocygapcTBa-yreHa
«NPOUNCXOXOEHUAY NpeanpuHNMaTbL COOTBETCTBYHOLLME LWarn Ans obHapyXeHus n
BO3BpaLLeHna nobor nogo6GHON KynbTYPHON LLEHHOCTW, BBE3EHHOW MOCIe BCTYNNeHUs
HacTosilen KoHBeHUUn B cury B 000MX 3anHTEPECOBaHHbIX rocygapcTBax, npu
yCroBUKM, O4HAKO, YTO rocyaapcTBo, obpallatoLleecs ¢ NnpocbOon, BbinnadunBaeT
crnpaBenvByt0 KOMMNEHcaLmo 4o06pOCOBECTHOMY NOKyNaTeNto Unm nuuy, Kotopoe
UMeeT OEeNCTBUTENBHOE NpaBo Ha 3Ty LUeHHoCcTb. B ctatbe 13 KoHBeHUunn Takke
cofepxaTcsi NOJTIOXKEHMS], KacaloLMecsa BO3BPaLLEHNSA LLEHHOCTEN U COTPYyOHUYECTBa,

163 Crpaterna BO3 B obnactv TpagmunoHHon meauumnHel Ha 2002-2005 rr., cTp. 7.

164 Cm. ctatbu 10-13 MOAFPMCX.

165 CM. gokymeHT BOUC WIPO/GRTKF/IC/3/9.

166 CBOAHbIV aHanM3 NpaBoOBOM OXpaHbl TPAAULMOHHBLIX BbipaxkeHui KynbTypbl, WIPO/GRTKF/IC/5/3, nyHkT 57.
167 Oannane Xepee, «Cornawexne TPUMC. TMpoekT n aHanuay». N3g. 3-e, Sweet & Maxwell, ctp. 132.
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KOTOpbl€ HOCAT bGonee KOCBEHHbIN Xapakrtep un 06yCJ'IOBJ'IeHbI BHYTPEHHUM
3aKoHO4aTes1IbCTBOM.

3- Cuctema MexayHapoaHOro COTpYAHUYECTBA: UAes YKPEnneHus COTpyAHNYeCTBa
CPeAV rocyapCTB-y4aCTHUKOB 1 MeXAy HUMW NPOHU3bIBaeT coboi Bcto KoHBEHLMIO.
B cnyyasx, koraa KynbTypHOe Hacneaue nofBepraeTcs OnacHOCTM pasrpabneHus,
cTatba 9 NnpegycMaTpUBaET BO3MOXHOCTb OCYLLECTBNEHNS Bonee KOHKPETHbIX Mep, B
4YaCTHOCTU, KOHTPOIS 3@ BBO3OM U BbIBO30OM.

KonBeHuna KOHECKO 06 oxpaHe 1 noowpeHun pasHoobpasna opmM KynbTypPHOro
cCaMoBbIpaXeHus

B 2005 r. Opranunsaums O6beanHeHHbIX Haumin no Bonpocam o6pa3oBaHus, Haykn 1 KymnbTypbl
(KOHECKO) npuHsana Koxseryuto OHECKO 06 oxpaHe u noowpeHuu pa3Hoobpa3sus ¢popm
KyIlbmypHO20 caMo8blpaxeHus, koTopas BcTynuna B cuny 18 mapta 2007 r.

Llenu KoHBeHumMmM n3noxeHbl B ctatbe 1: (a) oxpaHa v noowpeHne pasHoobpasuns opm
KynbTypHOro camoBblpaxeHusi; (b) cosgaHue ycnosun onsa pacuseta n cBo6ogHOro
B3aUMOLENCTBUSA Pa3fiMyYHbIX KyNbTyp Ha B3anMOBBLIrOQHOW OCHOBE; (C) noolipeHuve ananora
Mexay KynbTypamu B Lensix obecneyeHns 6onee WMpoknx n cbanaHCUpoBaHHbIX KYNbTYPHbIX
0BMeHOB BO BCEM MUpE B MHTepecax B3aMMOYBaXXeHUS KynbTyp U KynbTypbl MUPa;

(d) noowpeHne MeXKynbTypHOro B3auMOLEeNCTBUS B LEeNAX pa3BuTUA B3aUMOMNPOHUKHOBEHNS
KynbTyp B OyXe HaBeAeHWsi MOCTOB MexAy Hapogamu; (e) noowpeHne yBaXXeHUs K
pa3Hoobpasnio PopM KyIbTYPHOro CaMOBbIPaXEHUS 1 MOBbILLEHNE 0CO3HaHUSA LLIEHHOCTU 3TOro
pa3Hoobpasnst Ha MeCTHOM, HauMOHarNbHOM U MexayHapogHoM ypoBHsix; (f) nogTsepxaeHve
Ba)XXHOCTM B3aMMOCBSA3N MeXAY KynbTypon 1 pasBnutnemM ans Bcex CTpaH, B 0COBEHHOCTH
pa3BUBAOLNXCS, U NoAAepXKKa AeNCTBUIA, NpeanpUHMMaeMblX Ha HaUMOHANbHOM U
MeXOyHapo4HOM YPOBHSIX C Lienblo obecnevnTb Npu3HaHue NoasIMHHOM LLEHHOCTU 3TON
B3auMoCBA3N; (g) npusHaHue ocoboro xapakrepa KynbTypPHOW AESATENbHOCTU U KyTbTYPHbIX
TOBapOB U yCryr Kak Hocutenen camobblTHOCTU, LeHHOCTen 1 cMbicna; (h) noaTBepxaeHue
CyBEPEHHOro npasa rocyaapCTB Ha NOAAEPXKKY, MPUHATME U OCYLLEeCTBIEHNE NONIUTUKM U Mep,
KOTOPbIE OHU CUYUTAIOT Haanexalmmmn Ana oxpaHbl U NooLWpeHnst pasHoobpasusa opm
KyIbTYPHOIO CamMOBbIpaXeHusi Ha cBoen Tepputopuu; [1] (i) ykpenneHue mexgyHapoaHoro
COTPYAHMYEeCTBa U CONMAApPHOCTU B Ayxe NapTHepCTBa, B YaCTHOCTU AN pacLUMpeHns
BO3MOXXHOCTEWN pa3BMBAIOLLMXCH CTPaH B 06nacTn oxpaHbl 1 NooLwpeHnss MHoroobpasusa popm
KyNbTYPHOIO CaMOBbIPaXXEHUS.

KonBeHuuns FOHECKO 06 oxpaHe HemaTepuarnbHOro KynbTypHOro Hacneaus

KoHBeHuUus 6bina npuHata Opranunsaunen O6beanHeHHbIX Haumin no Bonpocam obpasoBaHus,
Haykun n kKynbTypbl (KOHECKO) B 2003 r. 1 BcTynuna B cuny 20 anpend 2006 r. Llenn
KoHBEHUUKN COCTOAT B OXpaHe HeMaTepuanbHOro KynbTypHOro Hacnegus, obecneyeHnm
yBaXKeHUs1 HemaTepuarnbHOro KynbTYpPHOro Hacneams obLWUH, rpynn U OTAENbHbIX NNL,
NOBbILLEHNEe 0CBEAOMIIEHHOCTM OOLLECTBEHHOCTU O BaXXHOW ponn HeMaTepuanbHOro
KynbTYpPHOro Hacneaus n obecnedyeHve ee B3aMMHOIo NpM3HaHus, a Takke B NpeaoCTaBneHnn
MOMOLLM N COTPYOHUYECTBE Ha MEXOYHApPOAHOM YyPOBHE.

HepnobpocoBecTHasi KOHKypeHLUs

B topuamyeckom crioBape brnaka TepMuH «He406pOCOBECTHAs KOHKYPEHUMS» onpeaensieTcs
kak «becyecTHOe N MOLLUEHHUYECKOE CONEPHNYECTBO B 061aCTU TOProBNM U KOMMEPLIK,
0CcOBEHHO NpaKTuKa NPOABWKEHMS HA PbIHOK CBOMX COOCTBEHHBLIX TOBAapOB 1 NPOAYKTOB B
yLiepb npoaykTaMm 1 ToBapam Kakon-nmbo Apyrov CTOPOHbI MOCPEACTBOM UMUTALIMU UMK
KOHTpadakuunm HasBaHus, 6peHaa, pasmepa, opMbl UNN APYTUX OTIIUYUTENBHBLIX MPU3HAKOB
N30enns Unm ero ynakoBKu».
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CornacHo nyHkTy 2 ctaTtbu 10bis lNapuxxckoli KOH8EHUUU MO OXPaHe MPOMbILLIEHHOU
cobcmeeHHocmu (1883 r.) «akTom HegOOPOCOBECTHOWM KOHKYPEHLINN CHNTAETCS BCAKANA aKT
KOHKYPEHLMW, NPOTUBOPEYALLNA YECTHBIM 0Obl4asiM B MPOMbILLNIEHHbIX 1 TOProBbIX Aenaxy.
Hanee B nyHkTe 3 cTaTbn 10bis roBopuTcs, YTO «[B] YacTHOCTW, noanexat 3anpeTy: (i) Bce
JencTBus, cnocobHble Kakmm Obl TO HM ObINO CNOCOOOM Bbi3BaTb CMELLEeHNEe B OTHOLLEHUMU
NpeanpuATUs, NPOAYKTOB U NPOMbILLNIEHHON UM TOProBOW AEATENbHOCTN KOHKYPEHTA;
(ii) NoxHble yTBEPXKOEHMS NPU OCYLLLECTBNIEHUN KOMMEPYECKOW AeATEeNbHOCTU, CNOCOBHbIEe
ANCKpeaMTMpoBaThb NpeanpuaTme, NpoayKTbl UM NPOMBbILLNIEHHYIO NN TOProBYHO
AeATenbHOCTb KOHKYpeHTa; (iii) ykasaHus unuv yTBepXaeHusl, MCrnosib30BaHne KOTOPbIX Npu
OCYLLIECTBIIEHUN KOMMEPYECKOWN AEATENbHOCTU MOXET BBECTU 00LLEeCTBEHHOCTL B
3abnyxageHve oTHOCUTENbHO XapakTepa, cnocoba n3roToBneHusl, CBOMCTB, NPUIrOAHOCTM K
NMPUMEHEHUNIO NN KONMYeCcTBa TOBapOBy.

Deknapauua OpraHusauumm O6beanHeHHbIX Haunm o npaBax KOpeHHbIX HapoaoB

B 2007 r. N'eHepanbHaa Accambnesa OpraHmsauum O6beanHeHHbIX Hauunm npuHsna
Leknapauuro OpeaHuszayuu ObbeduHeHHbIX Hauuti o npagax KOPeHHbIX Hapodos.
[eknapauus NpM3HaeT, YTO KOPEHHbIE HAPOAbl UMEIOT paBHble NpaBa YenoBeka Ha 3aLuTy oT
KyNbTYPHOW OUCKPUMUHALMW, U HanpaBlieHa Ha NoOLLPEeHMe B3aMMHOIO yBaXXEHUS U
rapMOHMYHbIX OTHOLLEHUI MEXAY KOPEHHbIMW Hapod4amun 1 rocygapcTBamu.

B oTHOLWEHWM TPaaULNOHHBIX 3HAHWUIA, TPAANLMNOHHBIX BbIpaXXEHUIN KyNbTypbl U rEHETUYECKNX
pecypcoB B NyHkTe 1 cTaTtbk 31 npegycMaTpmBaeTcs Cnepytollee: «KOpeHHble Hapoabl UMELOT
npaBO Ha COXpaHeHue, KOHTPOMb, OXPaHy MU pasBUTUE CBOEro KyrbTypPHOro Hacneaus,
TPaAAMLMOHHBIX 3HAHUA N TPAAULMOHHBIX (POPM KyIbTYPHOrO BbIpaXXeHUS, a Takke NposiBNeHuN
WX HAY4YHbIX 3HAHUIN, TEXHOMOMMIA N KyNbTYPbl, BKOYAs MOACKME U reHEeTUYECKME pecypchl,
CeMeHa, fekapcTBa, 3HaHUSA CBONCTB dhayHbl U oiopbl, TpaguLmMm YCTHOro TBOPYECTBA,
nuTepaTypHble NPON3BEeAEHUSA, PUCYHKM, CMOPT U TPaAULMOHHbBIE UTPbl U M306pasnTenbHoe 1
NCNONHUTENbCKOE NCKYCcCTBO. OHM MMEIOT Takke NpaBo Ha COXpaHEeHWe, KOHTPOIb, 3aLuTy U1
pasBUTNE CBOEN UHTENNEeKTyanbHOW COBCTBEHHOCTN Ha Takoe KynbTypHOe Hacnegue,
TPpaauUNOHHbIE 3HAHUS U TPaAULMOHHbIE (DOPMbI BblpaXKeHMs KynbTypbl». [anee B nyHKTe 2
cTaTbu 31 roBOpUTCS, YTO “COBMECTHO C KOPEHHBIMM HAapogaMu rocygapcTaa npuHUMaroT
AENCTBEHHbIE MEPbI B LIENAX NPU3HAHUSA 1 3alUUThl OCYLLECTBIEHMS 3TUX NpaB». B oTHoWweHuK
TpaaLMOHHON MeauUMHbI B cTaTbe 24 npegycmMaTpuBaeTcs criefytouiee: «KopeHHble Hapoab!
MMEIT NPaBO Ha CBOK TPAANLMOHHYO MEANLMHY U HA COXPaHEeHNe CBOEN NPaKkTUKK
BpayeBaHUS, BKNOYas COXpaHEHNE BaXKHENLLNX NEKapCTBEHHbIX PACTEHUI, XXUBOTHbIX U
MUHEpPanoBy.

Bceo6was geknapaums npaB YenoBeka

BceobLuas geknapauna npaB YenoBeka siBMseTCs KpaeyronbHbiM JOKYMEHTOM B obnacTu
O6opbObI 3a NpaBa Yenoeeka. [deknapauusi, cOcTaBrneHHas NpeacTaBUTENSMM PasnnYHbIX
NpaBOBbIX M KYNbTYPHbIX TPaguLmMi U3 BCEX PEMMOHOB MuUpa, Gbina npoBo3rnalleHa
"eHepanbHon Accambneen OpraHusaummn O6beamHeHHbIX Haumn B Mapwxe 10 aekabps
1948 r. B kauecTBe 00LLero ctTaHgapTa BCeX HApoAoB M Hauun. B Hen Gbinun Bnepsble
npoBOo3rnalleHbl OCHOBHLIE MpaBa YeroBeka, noanexalne sceobuwen sawmre ',

Ucnonb3oBaHue TPaANLUMNOHHDbIX Bblpa)KeHVIﬁ Kyanypr/TpaAMuMOHHbIX 3HaHUN
Tpa,El,I/ILl,I/lOHHbIe 3HaAHNA N Bblpa>XeHUA KyJnbTypbl MOIYT UCMNOJ1b30BATLCA B PA3fMNMYHbIX Lenax.

Mcnonb3oBaHne TPaaNUNOHHBbIX 3HaHU Unu Bblpﬁ)KGHI/IVI KynbTypbl OXBaTblBae€T KOMMep4eCKoe
nnn npomblilNIeHHoe ncnosfib3oBaHne, 0ObIYHOE NCMNONb30BaHME, ,D,O6pOCOBeCTHOG

168 Cm. http://www.un.org/en/universal-declaration-human-rights/.
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ncnosib3oBaHMe, gomMmallHee 1ncnosib3oBaHne n NcnoJjib3oBaHUe TpaﬂMuMOHHOVI MeaununHbl An4a
OXpaHbl 340P0OBb4, a TakKke UCNOoJIb30BAaHNE B UCCITeJoBaTESIbCKUX U O6pa3OBaTeJ'IbeIX uendax.

Kommepyeckoe ucrnosib308aHue

B topuamnyeckom crioBape bnaka TepMrnH «KOMMepYecKoe UCNosb3oBaHne» onpeaenseTcs Kak
«MCMNoNb30BaHNe, KOTOPOEe CBA3aHO C OCYLLIECTBIIEHMEM UMN Pa3BUTUEM OEATENBHOCTH,
npuHocALen aoxon. «HekoMMep4yeckoe MCMonb3oBaHMeE» onpenenseTcs Kak «MCrnonb3oBaHne
pagy NIMYHOTO YAOBOMNBCTBUS UMW B NMPEANPUHUMATENBCKUX LENSAX, HE CBA3aHHbIX C
nosly4yeHnem JoXo4a WUiu Bbirofbl, Ui MHOTO BO3HArpaXxaeHUs»

ObbI4HOE ucno/b308aHuUe

B TuxookeaHCcKOM peauoHaribHOM murogom 3akoHe om 2002 2oda 06 oxpaHe mpadulUOHHbIX
3HaHul u nposierieHul Kynbmypbl TEPMUH «O0ObIYHOE MCNONb30BaHNEY» ONpeaenseTcs Kak
«MCMNONb30BaHNE TPAANLMOHHBIX 3HAHUI U BbIPAXXEHWUI KyIbTYpbl B COOTBETCTBUN C OObIYHBIM
NpaBoOM U NPaKTUKON TPaAULMOHHbIX BNadenbLEBY.

TepMUH «HenpepbiBHOE 06GbIYHOE UCMONMb30BaHNE)» XapaKTepu3yeT YCTOMYMBOCTb U XKMBOWA
XapakTep UCMosb30BaHUS TPAAULMOHHbBIX 3HAHUIA U/UNK TPaAAULMOHHbIX BbIPAXXEHMWIN KyNbTypbl
KOPEHHbLIMWN OGLLIMHAMM B COOTBETCTBUN C UX OObIYHBIM NMPABOM U NPaKTUKOWA.

LobpocosecmHoe ucnosib308aHUE

MpyMeHUTENbLHO K aBTOPCKOMY NpaBsy B topuanyeckom crnosape bnaka TepmuH
«00BpPOCOBECTHOE NCMONb30BaHMEY» ONMpeaensdeTcs Kak «pasyMHOe U OrpaHn4YeHHOe
MCMoNb30BaHWE NPon3BeaeHNs, OXPaHAEMOro aBTOpCkUM npaeom, 6e3 paspelleHnsa aBTopa, a
MMEHHO TaKoe, KaK LIUTUPOBAHMNE KHUTN B KHMXXHOM 0B03pEeHUM U UCMNOoNb30BaHME ee YacTen
B napoaunn. [JoGpocoBECTHOE NCMONb30BaHME ABNSETCS CPEACTBOM 3aLUTbl NPOTUB
OOBMHEHUN B HAPYLUEHNN NpaB C y4eTOM CreayoLwWwmx onpenenieHHbIX 3aKkOHOM (DaKTOPOB:

(1) uenb 1 xapaktep UCNONb30BaHUS, (2) XapakTep NPOU3BESEHUS, OXPAHAEMOro aBTOPCKUM
npaBom, (3) macwTabbl NCNONb30BaHWSA NPOM3BEAEHNS U (4) SKOHOMUYECKME NOCNEeaCTBUS
NCMONb30BaHUSAY.

HomawHee ucrnonb3o8aHue U ucrosb3oeaHue 0715 0XpaHbl 300p08bS

B topngunyeckom cnoeape bnaka TepMunH «goOMaLLHUIA» onpeaensaeTcs Kak « OTHOCALMICA K
aomy unu cembe; 6oiToBOM». B nyHkTe 1 [loxvHCkon aeknapaumu, kacatowerncs Cornawlenuns
TPWIMC n o6wecTBeHHOro 3apaBooXpaHeHusl, MpU3HaeTCs «Cepbe3HOCTb Npobnem B obnactu
30 paBOOXPaHEHUS, C KOTOPbIMW CTanKMBaeTCA MHOXECTBO pa3BMBatOLLMXCA U HAaUMeHee
pa3BuUTbIX CTpaH, ocobeHHO Tex npobriemM, koTopble aBndAoTCa cneactenem BAY/CrNa,
TybGepkynesa, Mmanspum n opyrmx anungemmyeckux sabonesaHun». [Janee B nyHkTe 5(C)
OTMeYaeTcs crieayollee: «Kaxaoe rocyaapCcTBO-YneH MMeeT NpaBo onpeaensiTb, YTO UMEHHO
npegcraenseT cobon HaunoHanbHasa YpesBblyanHasa cuTyauusa n gpyrme NCKNIYNTENbHO
cepbesHble 06CTOATENbLCTBA, NPU TOM MOHUMaHUK, YTO KPU3MCHbIE CUTyauun B o6nactum
3paBOOXpaHeHs], B TOM Ymncne cedasaHHble ¢ BUY/CINOom, TyGepkyne3om, Manapuen un
ApYyrMMun anungemMmyeckuMmn 3abonesaHnsMu, MOryT NpeacTaBnaTb CO60N HaLMOHarbHYO
Ype3BblYaNHYO CUTYaLMIO UIN OPYIMe UCKMIOYNTENBHO CePbe3HbIE OOCTOATENBCTBAY.

Ucnonb3ogaHue 8 uccredogamesibCKUX U 0bpaszosamesibHbIX UEsIX

MpMeHUTENBLHO K NaTeHTaM B LOpMANYECKOM crioBape bnaka TeEpMUH «CpeacTBO 3aLLUTHI,

OCHOBaHHbIE Ha NPUHLMMNE UCMONb30BaHNS B 3KCNEPUMEHTAaNbHbIX LIEeNsSxy onpeaensercs kak
«CPeacTBO 3aLnTbl NPOTMB 0OBMHEHWUI B HApYLLEHMN NATEHTHbLIX NpaB, UCNoMb3yemMoe Toraa,
Koraa 3anateHToBaHHOE M300peTeHne co3aaeTcsl U UCNONb3yeTCA UCKMIOUYNTENBHO B HAYYHbIX
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uensx. HecMoTps Ha TO, YTO 3TO CPeACcTBO 3alLLMTbl NO-NPEXHEMY NPU3HAETCS B KayecTBe
TaAKOBOrO, OHO TONKYETCS B Y3KOM CMbICIIE U B HACTOsILLIEE BPEMSI MOXET NPUMEHSITLCS TONBbKO
B OTHOLLEHUW UCCNeaoBaHUA, NPOBOANMBIX B LieNsX NPOBEPKN (hOpMYIibl M300pEeTEHMSI».

Cnep,yeT OTMETUTb, 4YTO, XOT4 MNnpaBa MHTeHHeKTyaﬂbHOVI COBCTBEHHOCTU U SABNSAOTCS
NCKINIOYNTENbHbIMU NMpaBaMy, B OTHOLUEHNN 3TUX NCKIMIOYUTENbHbIX NMpaB npeaycMmaTpmnBaloTCA
onpeaeneHHble N3bATNA N orpaHN4YeHnA. Hanpmmep, B 06nacT NnaTeHToB B HALMOHANIbHOM
3akoHodaTerbCTBe pdna CTpaH npeayCcMaTtpmBaloTCA onpeneneHHble U3bATUA U orpaHn4eHnd B
OTHOLWWEHNN UCKITIDYUTENbHbIX NpaB, B YaCTHOCTU criegyroLlmne:

a) nencTeug, coBepLllaemMble B JINYHbIX 1 HEKOMMEPYECKUX L EeNAX;

b)  peWcTBUA, coBepLUAEMbIE UCKITOYUTENBHO B 3KCNEPUMEHTaNbHbIX Un
nccrnenoBaTenbCkMX Lensix.

MpumeHeHue

B ctatbe 2(c) Hazolicko2o npomokona peaynuposaHusi docmyrna K 2eHemu4ecKuM pecypcam u
COBMECMHO20 UCMOb308aHUS Ha cripagediueoll U pagHol OCHO8e 8b1200 OM UX MPUMEHEHUS
Kk KoHeeHuuu o buonoau4yeckom pasHoobpasuu (2010 r.) npuBognTca criegyioulee
ornpegeneHune: «NpoBeaeHne nccnegoBaHnin n paspaboTok reHeTUu4eCcKoro u/mnm
BUOTEXHOMNOrMYECKOro COCTaBa reHeTUYECKUX PECYpPCOoB, B TOM YMCNE NyTEM NMPUMEHEHNS
OGroTexHoMnormn, Kak oHa onpegeneHa B ctatbe 2 KoHBEHUUNY.

MHcTpymeHTapuin BOUC npumeHnTeNbHO K AO0KYMeHTauum B 0611acTi TpaguumMOHHbIX
3HaHUN

[Mporpammbl JOKYMEHTUPOBAHWUS MOTYT 3aTparMBaTh BOMPOCH! UHTENNEKTYarnbHOM
COBCTBEHHOCTM NPUMEHUTENBHO K HOCUTENSM TPaAULMOHHBIX 3HaHWA. B npouecce
AOKYMEHTMPOBAHNS KpanHe BaXHO BCECTOPOHHE y4MTbIBaTb €ro NocrneacTsuns Ansa npas
NHTennekTyanbHon cobcTBeHHocTN. NHcTpymeHTapuin BOUC npuMeHnTenbHO K
AOKYMeHTauun B 06nactu TpaauLUMOHHbLIX 3HaHUIW NpeiHa3HaYveH ansa ynpasneHus
MHTENNeKTyanbHon CO6CTBEHHOCTLIO B NpoLiecce AOKYMEHTMPOBAHUS, a Takke UCMONb30BaHUA
3TOro npoecca B ka4ecTBe OTNPaBHOM TOYKU A8 nepexoaa K 6onee aPeKTUBHOMY C TOYKN
3peHnsi NPUHOCUMOW MOMb3bl YpaBNeHo TpagULMOHHBIMU 3HAHUSIMU B KQ4eCcTBe OZHOro U3
MHTENNEKTyarnbHbIX U KyNbTYpPHbIX aKTUBOB 06LLUHbI 69,

NuctpymeHTapun BOVC npuMmeHUTEenbHO K AOKYMEHTauMmn B 06nacTu TpaguuMOHHbBIX 3HAHWUI
cneumanbHO NpegHasHa4veH Ansa UCNoNb30BaHMS KOPEHHBIMU HAapo4aMn N MECTHLIMU
obwmHamn. OH MOXKET TakKe OKa3aTbCs MONE3HbIM AN APYIrUX fNL, U OPraHoB, TakuX, KakK
rocyaapCcTBeHHble criyxalume segomcts VIC, nuua, OTBETCTBEHHbIE 3@ MPUHATUE NOSIUTUYECKNX
peLueHnin, Hay4YHO-1UCcCreaoBaTeNbCKME YUPEXOEHNA N yYpexXaeHUs KyrnbTypbl, peanuaytoLmne
NMPOEKTbI OKYMEHTUPOBAHMWSI.

Korga 3HaHuA 3a00KyMEHTUPOBaHbI, AN UX OXpaHbl MOXHO 3aelCTBOBaTh Npasa
WHTENNEeKTyanbHOM COBCTBEHHOCTM 1 ApYrne NpaBoOBble MEXAHN3MbI, OOHAKO YCMEX MOXET
ObITb 06ecneyveH TOMbKO B TOM Ciyyae, ecnv AOKYMEHTMPOBAHNE NPOU3BEAEHO Haanexalmm
obpasom. UHcTpymeHTapuii BOVC npyMeHnTENbHO K AOKYMEHTaL MM B o6nacTtu
TPaANLMNOHHbBIX 3HAHUI NPU3BaH MOMOYb OLEHUTb BO3MOXHbIE BapuaHTbl YCTAHOBEHNS
OXpaHbl Ha OCHOBE MpaB UHTENNEKTyanbHOM COBCTBEHHOCTU, CMMIAHNPOBATL U peanu3oBaTb
npUMEeHeHne NOAX0A0B M OCYLLECTBEHME cTpaTernin B 06nactu MHTennekTyanbHom
COBOCTBEHHOCTM Ha aTane JOKYMEeHTUPOBAHUS TPAOULMNOHHBIX 3HAHWIA.

169 WHcTpymeHTapuin BOUC npuMeHUTENBHO K AOKYMEHTaUMW B 06racTi TpaguMUMOHHbIX 3HAaHWIA JOCTYMEH Mo
agpecy: https://www.wipo.int/publications/en/details.jsp?id=4235.
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TunoBble nonoxeHns BOUC-FOHECKO gna HauMoHanbHbIX 3aKOHOA4ATeNbLCTB 00 oXpaHe
BblpakeHUM (ponbKropa oT He3aKOHHOIro UCMONb30BaHUSA U APYrMX HAHOCALLUX ylepo
AeucTBUN

Ha coseluaHnn, opraHnsosaHHoM B 1982 r. npu cogencteumn OpraHusaumm O6beanHeHHbIX
Hauwnn no Bonpocam o6pasoBanHus, Haykm n KynbTypbl (FOHECKO) n BOUC, KomuteT
NpaBUTENbCTBEHHbIX 3KCNEPTOB NPUHAN TUMosble rNofoXeHuUs. AT NONOXeHUs npeanonaratT
MoAenb Ssui generis oxpaHbl B 0061acTn MHTENNeKTyanbHOM COOCTBEHHOCTUN B OTHOLLEHUN
TPaANLMNOHHBIX BbIpaXXEHN KyNbTypbl/BbipaXeHni orbKriopa, koTopas nonyyuna AoctaTouyHo
LUMPOKOE MCMNOSb30BaHUe rocygapcrtesamm — yneHamm BOUC.

Tunosbie nonoxeHusi Nnpu3BaHbl 0becneunTb GanaHc Mexay OXpaHOM BbipaXXeHnn bonbkropa
OT 3noynoTpebneHnn, ¢ 0 AHOM CTOPOHBI, 1 CBOOOAONM M NOOLLPEHNEM AaNbHENLLEro Ppa3BnTUS n
pacnpocTtpaHeHunsa dorbknopa — ¢ Apyron. B HUX yuuTbiBaeTCa TOT pakT, YTO BbipaXeHns
donbKknopa cocTaBnAlT XUBOW OpraHU3M YernoBeYeCKoON KyrnbTypbl, U HEMb3A JONYCTUTD,
YTOObI OH 3a0XHYJICS B CIIULLKOM TECHbBIX pamMKax OXpaHbl.

B cootBeTCTBUM C TUMOBLIMU MOIOXEHUSMU TPAOULMNOHHBIE BblPaXXEHUs KyTbTypbl/BblpaXXeHUs
PONbKIIOpa OXPAHSTCA OT «HE3AKOHHOMO MCMOMb30BaHUA 1 APYrnX HAHOCALWMX yepo
pencteuny». B 2000 1 2001 rr. BOUC nposena obcnegoBaHue onbiTa rocygapcTs B 06nactu
MCNonb30BaHMA N peanu3aummn Tunoebix nonoxeHnn. OTyeT onybnmnKoBaH B Ka4yecTBe
nokymeHta BONC WIPO/GRTKF/IC/3/10.

[KoHew, npunoxeHns n 4OKyMeHTa]
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