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HokymeHm nodzomoeneH Cekpemapuamom

1. Ha cBoei gBeHaguaton ceccum, coctosaBluencs B XeHeBe 25-29 despansa 2008 r.,
MexnpasutenbcTBeHHbIN kKomuTeT BOVC no nHTennektyanbHOM COGCTBEHHOCTMN,
reHeTM4YeCcKMM pecypcam, TPaauUMOHHbIM 3HaHMaM 1 donbkropy (MKIP) pewwun, 4to
CekpeTapuart, ¢ yyeTom npeawectsytowen pabotel MKI'P, nogrotoBut B kKayectse paboyero
JoKyMeHTa TpuHaguaTon ceccun MKITP gokymeHT, KoTopbi ByaerT:

(a) xapakTepusoBaTb 0683aTENLCTBA, NOMOXEHUS U BO3MOXHOCTU, CyLLECTBYOLLME Ha
MeXA4yHapo4HOM YPOBHE AN OXpaHbl TPAaAULMOHHbBIX 3HaHun (T3);

(b) xapaktepusoBaTb Npobenbl, CyLLECTBYIIOWNE HA MEXAYHAPOLHOM YPOBHE, MO
BO3MOXHOCTM UIINIIOCTPUPYS NX KOHKPETHBIMW NPUMEpamu;

(c) copepxaTb cOObDpaXkeHUs, BaxkHble AN onpeaeneHns LenecoobpasHocTm
yCTpaHeHus 3aTux npobenos;

(d) onucbiBaTb BO3MOXHbIE MePbl YCTpaHEHUS N0ObIX BbISBEHHbIX NPO6GenoB, KOTopble
CYLLECTBYIOT UM MOTyT ObITb pa3paboTaHbl Ha MEXAYyHAPOAHOM, PEMMOHANIbHOM
W1 HaunoHanNbLHOM YPOBHE, BKIoYasi Mepbl NPaBOBOro M UHOIO XapakTepa;

(e) conpoBoxaaTbCa NPUNOXEHNEM B Buae Tabnuvupbl, OTpaxatoLlen MOMEHTDI,
YyNOMsIHYTbl€ Bbile B NoAanyHkTax (a)—(d).

2. Nepepn CekpeTapuatoM Gbina NocTaBreHa 3agada «sICHO U3NoXUTbL paboune
onpeaeneHvst Unu Apyrme UCXoHble NPeAnockISK CBOEro aHanmnsa.
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3. MepBLIV NpegBapuTEnbHbIA aHanu3 npobenoe B obnactu oxparbl TBK 6bin nogrotoBneH
CekpeTapmaTom B 3TOT Nepuog 1 pacnpoctpaHeH cpeamn yneHo MKIP ansa HanpaBneHus no
HeMy COOTBETCTBYIOLLMX 3amedaHnit. C y4eToM nonyyYeHHbIX 3ameyvaHmnin’ Gbin noaroToBneH
crneayownin npeaBapuTenbHbIi BapMaHT aHanmsa npobenos, KOTopbIn Obin pacnpocTpaHeH Kak
aokymeHT WIPO/GRTKF/IC/13/5 (b) Rev. k TpuHaguaTton ceccum MKIP, coctosaBLienca

13-17 okTabpsa 2008 r.

4, To e camoe pelleHne 6bino NPUHATO B 3TO BpeMst ABeHaauaTon ceccuen MKIP no
BOMPOCY O TPAAULMOHHBIX BblpaxeHusax KynbTypbl (TBK) — Takum o6pasom, K TpuHaguaTomn
ceccum MKIP 661110 nogrotoeneHo gBa npegBapuTesibHbIX BapnaHTa aHanmsa npobenos,
koTopble cogepxanuck B AokymeHTax WIPO/GRTKF/IC/13/4 (b) Rev. (B oTHoweHun TBK) 1
WIPO/GRTKF/IC/13/5 (b) Rev. (B oTHOWeHUN T3).

5. K atomy momeHTy MKIP yxxe npoBen o6CToATENbHbIN aHanM3 BO3MOXHbIX MPaBOBbIX U
agMVHUCTPaTUBHBLIX Mep oxpaHbl TBK. OTOT aHanu3 BkNo4an KOMMNIEKCHOE U3yyYeHne
CYLLIECTBYIOLLMX HAUNOHAmNbHbIX U perMoHasnbHbIX NPaBOBbIX MEXaHU3MOB, NPOBeAEHME
rpynnoBbIX NPe3eHTauUnin, NOCBALLEHHbLIX OMbITY PeryniMpoBaHusa gaHHon cdepbl, HAaKONNEeHHOMY
B pa3sHbIX CTpaHax, BblsiBNEHNEe 0BLINX 3NEMEHTOB CUCTEM OXpaHbl T3, CUTyaLUMOHHbIE
nccnenoBaHus, pesynbTaThl perynsapHoO NnpoBoAnMbIX obcriefoBaHui MexayHapoaHou 6a3sbl
NpaBoOBbIX N aAMUHUCTPATMBHBLIX HOPM, a TaKKe BbISIBNIEHNE KNHYEBbIX MPUHLMMNOB U Lienen
oxpaHbl T3, nonyumBLLIMX NOAAEPXKKY B XOA4e npeablaywmnx ceccun Komuteta. o npocbbe
KomuteTta ata npoBeaeHHas paHee paboTa no onpeaeneHuo NCXOAHbIX NPEANOChINIOK aHann3a
6bina pestommnpoBaHa B gokymeHTe WIPO/GRTKF/IC/13/5 (a), AononHusLLeM
npeaBapuTenbHbIA BapMaHT aHanusa npobenos, npeAcTaBneHHbI B AOKYMEHTE
WIPO/GRTKF/IC/13/5 (b) Rev.

6. B xoge TpnHaguaton ceccum MKIP, cocTosiBwencs B oktsiope 2008 r., nogpobHoro
obcyxaeHus nokymeHta WIPO/GRTKF/IC/13/5 (b) Rev. He npoBoaunocs?, 1 B peLueHusx
CECCUM FOBOPUTCS TOJMBKO, YTO AOKYMEHT Bbin «MPUHAT K cBeaeHuio» . MKIP He npuHMmana
peLLeHnsa 0 pacCMOTPEHMN JOKYMEHTa Ha ByayLumnx ceccusx.

7. B 2017 r. N'eHepanbHas Accambrnes BOVC obpatmnack k Cekpetapmaty ¢ npocbbon
«MNOAroTOBUTbL OOHOBIEHHbIV BapuaHT aHanutTuyeckoro nccenegosaxmsa 2008 r., NOCBALWEHHOro
npobenam B 4ENCTBYHOLLMX pexnmax oxpaHbl B obnactn T3 n TBK».

8. B cootBeTcTBMM C 3TUM pelleHuneM B NpunoxerHmm | k gokymenty WIPO/GRTKF/IC/37/6
ObIn NpeacTaBneH 0GHOBMEHHbIN BapuaHT nNpeasapuTenibHOro aHanusa npobenos B ob6nactu
oxpaHbl TBK, BbinonHeHHoro B 2008 r. CTpykTypa, hopmart 1 cogepxaHue npeabiayLero
aHanusa B OCHOBHOM 6biniv ocTaBneHbl 6e3 u3amMeHeHu, KpoMme Tex cryyaes, Korga
Heobxoanmo 6bINo0 OTPa3UTb NPUHATUE HOBbIX MEXAYHAPOAHbIX UHCTPYMEHTOB UIM U3MEHEHNS
B HOPMaTUBHOM PErynMpoBaHum Unu nonutuke. Takum obpasom, aTa BEPCUS MO CyLLeCTBY
npenctaensna cobon sanpoLleHHbin MKITP 06HOBMREHHbIV BapuaHT. M3amMeHeHus Obinn
BHECEHbI, B YaCTHOCTW, B NyHKTbl 3—6, 121 13, 15, 16 u 17, 21-24, 33, 35, 39, 54, 59-61, 66,
71-73, 75, 81-84, 94, 98, 101, 108, 111-113, 117, 122, 125 n 126, 131, 134, 136, 138, 140,
142 n 147. B npunoxeHuu |l cogepxanacbk yTodHeHHasa Tabnuvua, oTpaxaroLas Bonpocsl,
YNOMSIHYTbIE BbIlEe B NOANYHKTax (a)—(d). 3TOT e AOKYMEHT Obinn BHOBb BbinyLeH Ansa 38-1,
39-in, 40-1, 44-n, 45-n, 46-1 n 47-n ceccun MKI'P, a Takke BbiNyckaeTcs AN HacTosILLEeN
ceccun.

1 3ameuanus, nonyyeHHble B 3TO BpeMs, BCe elle umetotcs Ha Bebeaiite BOUC no cnepyowiemy agpecy:
https://www.wipo.int/tk/en/igc/gap-analyses.html.

2 WIPO/GRTKF/IC/13/11.

3 WIPO/GRTKF/IC/13/DECISIONS.
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9. YTOYHEHHBbIN BapuaHT npeaBapuTeribHOro aHanumsa I'IpOGGJ'IOB N YTOYHEHHaA Ta6n|/|ua

cogepxaTtcd B NPUNOXEHUN K HacTodleMy OOKYMEHTY.

10. Komumemy npednazaemcs
paccmompems YMOYHEHHbIU 8apuaHm
rnpedsapumesibHO20 aHanu3a
npobenoes u mabnuuyy, codepxauuecs
8 npursnoxeHrusx | u ll.

[MpunoxeHus cnenytoT]
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l. BBEJOEHUE
1. [OKyMEHT CoaepXXnUT AaHHOE KpaTKoe BBEAEHME U YeTbIpe pa3gerna, CoOOTBETCTBYHOLIMNE
YyeTblpeM dneMeHTaM, NPeayCMOTPEHHbIM pelleHnem KomuTeTa, NPUHATLIM Ha ero
JBeHaaLuaTon ceccum, a UMEHHO:
- Pasgen Il: paboune onpegeneHusa n apyrme UCXodHble NPeanoChINKN aHanun3a;
- Pasgen lll: o6a3aTenbLcTBa, HOPMATUBHbLIE MOMOXEHUS U BO3MOXHOCTH, YXKe
CYLLECTBYIOLLNE HA MEXOYHAPOOAHOM YPOBHE B paMKax OXpaHbl TPAANLMOHHBLIX 3HAHWIA

(«T3») (nognyHKT (a) peLeHuns);

- Pasgen IV: npobenebl, cyLecTByloWmMe Ha MeXAYHApOAHOM YPOBHE, MO BO3MOXHOCTH
NPOVNOCTPUPOBAHHBbIE KOHKPETHbIMU Npumepamn (nognyHKT (b) pewenuns);

- Pa3spgen V: coobpaxeHus, BaxHble Ans onpegeneHns LenecoobpasHoCTy ycTpaHeHUs
37X NpobenoB (NognyHKT (C) peLleHns);

- Pasgen VI: BapuaHTbl 4ENCTBUI MO YCTPaHEeHWUo NobbIX BbISBEHHbIX Npo6enos,
BKITOMas npaBoBble U Apyrve Mepbl, byab TO Ha MeXAyHapo4HOM, PermoHaribHOM Unn
HaLUMOHarNbHOM YPOBHE, KOTOPbIE yXKe CyLLeCTBYIOT Ui MoryT 6biTb paspaboTaHbl
(mnoanyHKT (d) peLueHuns).

2. B npunoxeHun |l cogepxumtca Tabnuua, oTpaxkarow,as NnosioKeH1s, pacCMaTpMBaeMbIE B
3TUX pasgenax (To ecTb B noanyHkTax (a)-(d) peweHus KomuteTa).

II.  PABOYME ONMPEOENEHUA N OPYTUE NCXOOHBLIE NPEAMNOCLINIKN AHAJTN3A

(a) Paboyue onpedeneHus

3.  lpu3HaHHOro MexayHapoaHOro onpeaeneHns «TPaAULMOHHBIX 3HAHWIN» Kak TaKoBOro He
cylwiectByeT. B psige mexayHapoaHbIX JOKYMEHTOB YNOMUHAKOTCSA TakMe poacTBEeHHbIe
NOHSATUS, Kak:

- 3HaHWs, UHHOBALMKN N NPAKTUKA KOPEHHBIX 1 MECTHbIX OOLLMH, BONOLLaloLWLme 4epThbl
TpaguLUMOHHOro obpasa XXnsHu, BaXkHble 45151 COXpaHeHUs1 BMONOrM4eckoro
pa3Hoo6pa3nsa 1 yCTOMYMBOro UCNONb30BaHNs pa3HOOBpasHbIX G1onornyecknx
pecypcoB’;

- T3, nMetoLime OTHOLLEHNE K TeHETUYECKUM pecypcam?;

- TpaaununoHHbIE€ 3HaHWUA, BaXXHble OJ1A obecneyeHus pacTuTesnibHbIX reHeTU4eCKNX
pecypcoB And npomn3soacTtea NpoaoBOSIbCTBUA U BEAEHUA CEJTIbCKOro XO3F|VICTB&3;

" Cratbs 8(j) KoHBeHUMM 0 Bronormyeckom pasHoobpasum.

2 CtaTba 7 Haro¥ickoro npoTokona perynpoBaHusi JOCTyna k reHeTUYeCKUM pecypcamM U COBMECTHOIO
MCMNONb30BaHWA Ha CNpaBeaAnvBO U PaBHOW OCHOBE BbIrOA, OT UX NpuMeHeHns k KoHBeHummn o Guonornyeckom
pasHoobpasun (Haronckuii npoTokon).

8 CraTba 9.2(a) MexoyHapoaHOro 4OroBopa 0 pacTUTENbHBLIX FEHETUHYECKUX pecypcax Ons Npou3BoaCcTBa
NpoAOBONbCTBUS N BEAEHUS CEMbCKOro X03aMncTaa.
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- KyNbTypHOE Hacneaue, TPaAULMOHHBbIE 3HAHWUS U TPAAULMOHHBIE BbIPAXEHMUS! KyNbTypbl,
a Takke NposiIBNEHNs1 OCHOBaHHbIX HA HUX HaykK, TEXHOMOIMI 1 KynbTyp, BKIOYas 3HAHUS
O JOACKNX U TEHETUYECKMX pecypcax, CEMeHax, NekapcTBax, 3HaHNe CBONCTB dhayHbI U
doropbl, yCTHblE Tpaguumm, nuTepaTypa, y30pbl 1 OPHAMEHTbI, CMIOPTUBHbIE U
TpaauLMOHHbIE UrPbl, a TaKKe M306pa3nTenbHOe U UCMIONHUTENBCKOE UCKYCCTBOY;

- TpaaunuunoHHbIe 3HaHWUA, BaXKHble OJ1A CeNneKUNN XXNBOTHbIX U )KVIBOTHOBO,D,CTBas.

4. Mpocbba 0 NpoBeaeHUM AaHHOMO NpeaBapuUTENbHOro aHanmsa npobenos KacaeTcs
«TPAOULMOHHBIX 3HAHMIN» KaK TAKOBbIX, @ HE KakMX-TO 6onee KOHKPETHbIX MOHATUI, Takux, Kak
T3, cBa3aHHbIe ¢ ob6ecneyeHnem GruopasHoobpasuns, 3HaHUA O reHeTUYECKNX pecypcax
pacTEHWI M XXMBOTHbIX UNK T3, NpMHagnexaline KopeHHbIM Hapo4am (Ha3biBaeMbIX TakkKe
«3HaHNSIMM KOPEHHbIX HAPOAOBY); Takue 6ornee KOHKPETHbIE NOHATUSE MOXHO CYMTaTb
BXoAsALWMMHM B 6onee obLiee NoHATME «TPaAULMOHHbBIX 3HAaHMIY Kak TakoBbix. OgHako,
MOCKOJIbKY MMeeTcs Npocbba 0 NpoBEeAEHNN OTAENBHOrO aHanm3a NpobenoB B OTHOLLEHUN
«TPaANLMOHHbIX BblpaXKeHWU KynbTypbl», NpeaMeToOM aHannaa AormkHbl ObiTb TPaAULMOHHbIE
3HaHWUS B Y3KOM CMbICIIE Cr0Ba, a He bonee LMpoKoe NOHATUE TPAL4ULMOHHBIX 3HAHWUI, KOTOPOe
nHorga Mcnonb3yeTcs B KayecTBe obuero n 6onee onmcaTensHOro TepMmHa. lloatomy TepmMuH
«TPAOULMOHHBIE 3HAHUSI», UCKMOYNUTENBHO NS Lernen A4aHHOro aHanmaa, NoOHMMAaeTCs Kak
0O3Ha4aloLUN 3HaHUA Kak TakoBble B 00LeM cMbicne, 0COBEHHO 3HaHWS, ABNsOLMneCs
pe3ynbTaToOM UHTENNEKTYanbHON AEATENBHOCTU B TPAAULMOHHOM KOHTEKCTE, U OXBaTbiBaeT
npakTu4Yeckne 3HaHus, bopmbl NPAKTUYECKON OEATENBHOCTU, HABbIKM U MHHOBaUuKN. Takoe
obLiee onpeaeneHne T3 OCHOBaAHO Ha pe3yrnbTaTax paboTbl camoro Komuteta®.

5. B ocHoBy aHanu3a npo6ernoB NONOXeEHO Takke TO UCXOAHOEe AOoMyLeHre, YTO aHanus
npo6enioB B NpaBOBOM OXpaHe MOXEeT TpeboBaTb 6ornee TOYHOro onpeaeneHns NoOHATUS
TPagVLMOHHBIX 3HAHWI, MOCKOSbKY CNULLKOM obLlee onpeaeneHne MoXeT okasaTbCs
HeAOoCTaTO4YHO ACHBIM ANS KOHCTPYKTUBHOMO aHanusa npobenos. 3a roabl paboTbl Komuteta
npegnaranvcb U paccMaTpuBanucb pasnuyHble KPUTEPUN OTHECEHUS 3HAHWUIN K TPaAULIMOHHBIM.
N3 pasnuyHbix BolpaboTaHHbIX KoMUTeTOM Xapaktepuctuk T3 B Ka4ecTBe XapakTepuUCTUK,
KOTOpble MOryT AaBaTb NPaBO Ha NPaBOBYIO OXpaHy, bl 0ToBpaHbl KPUTEPUK, COrNTIACHO
KOoTopbIM Takue T3':

(i) cospgatoTCs, COXPaHATCA U NepesarnTcsl U3 NOKOIEHUS B MOKOSNIEHME B
TPagAMLMOHHOM KOHTEKCTE;

(i) s1IBHO cBAA3aHbI C TPAOULMOHHON N KOPEHHOWN OBLLUMHON UM HAPOAOM, KOTOpbIE
COXPaHSAT UNKN NepefarnT 3TU 3HAHWS U3 NMOKOSNEHNS B MOKOSEHNE; U

4 CtaTba 31 Oeknapaumu OpraHusaumn O6beamHeHHbIX Haumii o npaBax KOpeHHbIX HAPOA4OoB, AOKYMEHT
WIPO/GRTKF/IC/12/INF/6.

5 MyHKT 12 MHTepnakeHcKon aeknapaumm no reHeTUYEeCKUM Pecypcam XUBOTHbIX.

6 Mictounuk: noccapuii OCHOBHBLIX TEPMUHOB B 061aCTU UHTENEKTYanbHOW COGCTBEHHOCTU U FeHETUYECKMX
pecypcoB, TPaAMLMOHHBIX 3HAHWUIA U TPaAWLIMOHHBIX BbIPAXXEHWI KynbTypbl, 0NyOnMKOBaHHbIN N0 agpecy:
https://www.wipo.int/tk/ru/resources/glossary.html.

7 3K KpUTEPUU B3ATHI U3 cTaTby 4 (MpaBo Ha oxpaHy), AokyMeHTa «OxpaHa TPaauLUMOHHBIX 3HaHWIA:
nepecmoTpeHHble uenu u npuHumnel» (WIPO/GRTKF/IC/8/5). MNockonbKy HUKaKoro cornacus He JOCTUTHYTO, U 3TU
KpUTEPUU OCTalTCS O4HUM M3 NPEAMETOB NPOAOIKALWUXCS NeperoBopos B MexnpaButensCTBEHHOM KOMUTETE
BOWC no nHTennekTyanbHOW COBCTBEHHOCTH, FTEHETUYECKUM pecypcam, TPaAULIMOHHBIM 3HaHWAM 1 OMbKIoPY, 3Ta
CCblIfnka He obHoBNsiNacb, oAaHako ¢ 6onee HegaBHUMU NpeaBapUTENbHLIMU MOMOXEHUSIMU NO BONpOocaM oxpaHbl T3
MOXHO O3HAKOMMUTLCS MO cneayrolemy agpecy: https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=368218.
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(iii) 6bITb HEOTbEMNEMOWN YacTbiO KyNbTYPHON NOEHTUYHOCTU KOPEHHOMW UNn
TPaanLMOHHOM OBLLMHBI NN Hapoaa, KOTOpble NPU3HAKTCA HOCUTENAMU TaKnX
3HaHuK1, obecneymBas B TOM UK MHON hOopMeE UX COXPaHEHME, OCYLLECTBNASA
KONNeKTUBHOE BNafeHne MU NN HeCs 3a HUX KyNbTYPHYK OTBETCTBEHHOCTb. JTa
CBSA3b MOXET BblpaxaTbCsl, popmManbHO nnu HepopmarnsHo, B Buae obbl4HON nnu
TpaAVLMOHHOW MPaKTUKKU, NPaBun UNn 3akOHOB. MOXeT y4nTbIBATLCS U Takown
drakTop, Kak MUHHOBaLMOHHOCTb TPaAULMOHHBLIX 3HAHUN.

6.  C TOuku 3peHus gaHHOro aHanunsa, 4Tobbl nognexaTb OXpaHe, 3HaHUSA AOMKHbI He NPOCTO
onpeaensaTbCs Kak «TPaanUMOHHbIe 3HaHUSA» B obLiem nnaHe. MoxeT ObiTb He0OX0AMMbIM,
4TOObl OHM BONMOLanu B cebe NpeeMCTBEHHOCTb MOKONEHUIA, UMENU OOBEKTUBHYIO CBSI3b C
OGLLNHOM CBOEro NMPONCXOXAEHUS U CyOBbEKTUBHO acCOLMNMPOBAnmCh C Takon OBLLNHOWN,
cocTaBnaga 6narogapsi 3TOMy 3fiEMEHT ee COBCTBEHHON MOEHTUYHOCTU. 3HaHWS SABMSOTCS
MOMEHTOM COLMarbHOro pa3BmTUS OOLLMHBbI.

7. BoT HekoTopble KOHKpeTHbIe npumepbl T3:

—  TpaAWLUMOHHbIE MEAULIMHCKME 3HaHUSA — 3HaHUA O crnocobax nekapcTBEHHOro
NCMOMb30BaHWsA onpeaeneHHbIX reHETUYECKUX PECYPCOB, a Takke 0 MeToaax
neYeHunsl, He CBSA3aHHbIX C UCMOMb30BaHNEM reHETUYECKMX PECYPCOB (TaKMX Kak
TPaAMLMOHHBIN Maccax);

— 3HaHus, cBsi3aHHble C G1MopasHooGpasneM, Unn 3HaHKs, KOTOPbIE «KMMEIDT 3HaYeHne
ONS COXPaHEHMS U YCTOMYMBOrO UCMONb30BaHMs Bronornyeckn pasHoobpasHbix
pecypcoB»?;

— TpaguUMOHHbIE 3HaHWS, MMEIOLLME OTHOLLEHUE K FeHETUYECKUM pecypcamM pacTeHui
ANA Lenen nponssoacTBa NPoA0BONbLCTBUA U BEAEHNUA CenbCcKoro xo3sancTaa’;

- TPaAVLMOHHbIE 3HAHUSA, UMEIOLLME OTHOLLIEHME K CeNEKLIMMN XXUBOTHbLIX U
XuBoTHosoacTay '°.

(b)  [pyaue ucxodHble rnpednochiKU aHanu3a

(i) [ToHsamue «oxpaHbl»

8. B pamkax aHanusa npobenos gormkeH paccmaTpmBaTbesi Bonpoc 06 «oxpaHe» T3. B
KakoW-TO CTENeHn aHanm3 npobenoB B oxpaHe, eCTECTBEHHO, TpebyeT NOHMMaHMS CamMoro
TepMMHa «oxpaHa». B xoge cBoel gestensHocTM KOMUTET MCXoamn U3 cambiX pasHbIX
BapMaHTOB TPaKTOBKM 3TOr0O MOHSATUS, OT NPABOBOM OXpPaHbl OT HECAHKLIMOHNPOBAHHOIO
ncnonb3oBaHuns 1 npuceoeHns T3 (Buga oxpaHbl, KoTopas obbl4HO paccMaTpuBaeTCs B
KOHTEKCTe 3aKoHOAAaTeNbCTBA M NOSIMTUKM, KaCaloLLMXCA NHTENNEKTyanbHON COBCTBEHHOCTH)
A0 npakTnyecknx popm 3awmutbl T3 oT yuepba n 6eCKOHTPONBHOIrO pacnpoCTpaHEeHNs
(Hanpumep, NPakTUYECKNX UHULMATMB NO AOKYMEHTUPOBAHUIO U perucTpaumm cucteM
TPaANLUMNOHHBIX 3HAHWI, a Takke BbipaboTkN NpaBoBLIX TpeboBaHWi B OTHOLWEHUN 3almThbl T3
oT ywepba, To ecTb, (hakTnyeckn — ob6s3aTenbCTB 3awmwaTe n cbeperaTtb T3, a Takke
COOTBETCTBYIOLUME COLMANbHbIN, UHTENMNEKTYarnbHbIN U KyNbTYPHbIN KOHTEKCT,
nogaepxmearomii cuctemol T3).

8 KBP, cTaTtba 8(j)
9 MOFPPIMNCX ®AO, ctaTbs 9.2(a).
10 [yHKT 12 WHTepnakeHcKol Aeknapaumm no reHeTUYEeCKUM pecypcam KUBOTHbIX
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9.  YTOYHEHWMIO NOHATUSA «OXPaHbl» MOTYT MOMOYb OTBETbI HA Takme BOMPOCHI, Kak:
- 00bEeM COOTBETCTBYHOLLEN OXPaHbl:

- 0DOBbEeKTbl, KOTOPblE OXPaHAKTCA B HacTosLLee Bpemsa (HanpuMmep,
naTeHTOCNoCcoOHbIe N300peTeHNN);

- OeNCTBUSI, OT KOTOPbIX OXPaHSAOTCA 0OBbEKTbI (Hanpumep, onpeaeneHHble BUuabl
NX UCNONb30BaHNS TPETbUMM NULaMK);

- OEWCTBUS, OT KOTOPbIX OHWN HEe OXPaHSATCS (Hanpumep, BO MHOTUX CTpaHax
naTeHTOCNOCOOHbIE N306PETEHNSI HE OXPaHSIIOTCS! OT UCMONb30BaHMS A4S
nccneaoBaHuii, MPOBOANMbIX B HEKOMMEPYECKUX LIeNsiX); U

- KaK OHW oXpaHsitoTcs (Hanpumep, orpaHnM4eHa fim oxpaHa BO BpeMeHu, TpebyeT
N OHa BbINOSTHEHUS KaKNX-TO (bOpMaribHOCTEN UMK KakUX-TO APYrnX YCNoBuia
(Hanpumep, TpeboBaHne 0 TOM, YTODOLI HEpacKpbiTas UHOPMaLMs, ANA KOTOPOK
ncnpawmBaeTcs OxXxpaHa, Mmena KOMMEPYECKYH0, a He KyNbTYPHYHO UIu
OYXOBHYIO LEHHOCTb);

- W, C OpYyroi CTOPOHbI, Kakme 06beKTbl He noanexart oxpaHe (Hanpumep, BO MHOTUX
CTpaHax He OXpaHATCS 0ObIYHbIE OTKPLITUSA U NYBNMYHO pacKkpbITble NpakTUYeckme
3HaHWSA 1 HaBbIKN).

10. Xapaktep MHHOBALMOHHOWN OEATENTbHOCTM KOPEHHbIX OOLWMH U MHHOBALMOHHOW
«COCTaBNALLEN» CUCTEM TPAAULMOHHBLIX 3HAHWUIA TaKkKe MOryT cnocobCcTBOBaTh BbISIBNEHMIO
npo6enoB B NpaBoOBOWN OXpaHe, MOCKONbKY CyLIECTBYOLME (hOPMbl U CTaHAaPTbl NPaBOBOW
OXpaHbl MOTYT HE YYMTbIBaTb MHHOBALIMK, CYLLLECTBYIOLINE B TPAAULMNOHHbBIX KOHTEKCTaX.

11.  TMpumeHnTenbHO K T3 TEPMUH «OXpaHa» MMEET MHOXECTBO Pasfnn4YHbIX 3Ha4YeHun. OH
MOXET 03HayaTb, B MpUHUMNE, PUNYECKYIO OXpaHy MatepuanbHbIX ICTOYHMKOB OT YXyALIEeHWs
COCTOSIHUS UNK yTpaThl (HanpMMmep, pecTaBpauunio APEBHMX TEKCTOB, codepkawmx T3) u
3aKOHbI, BBOASALLME UNN CTUMYNUPYIOLLME BBeEHUE nporpaMmM coxpaHeHus T3. [na uenen
HacTosLLEero npeaBapuTenbLHOro aHannsa NnpobenoB TEPMUH «OXpaHa» O3HayYaeT OXpaHy,
KOTOpas Yallie BCero paccMaTpuBaeTCs B KOHTEKCTE MHTEeNNeKTyanbHON COBCTBEHHOCTH, TO
€CTb NPaBoOBble Mepbl, OrpaHMYUBaloLLNE BO3MOXHOCTU UCMNOMNb30BaHUSA OXPaHAEMOro
MaTepuana TpeTbMMM NLaMmn Ha OCHOBE NpaBa NPensaTCTBOBaTh NMOOOMY MX MCMONb30BaHUIO
(cknouuTEnbHbIE NpaBa), yCTaHOBMEHUS YCNOBUIN UX SONYCTUMMOro UCNONb30BaHUS
(Hanpumep, ycroBUn NULEH3MM Ha UCMOMNb30BaHMe NaTeHTa, ycrnosun cobnogeHuns
KOMMEPYECKON TarHbl NN OXpaHbl TOBApHOro 3Haka, nnbo 6onee obwmnx TpeboBaHuin,
KacaroLmxca cnpaBeasIMBoOro Bo3HarpaxaeHus unu npusHanusa npas). Kpome Toro, B Komutete
noavyepKmnBarnoch, YTo T3 MOryT OXpaHsaTbLCA (PU3NYECKMMU CPeACcTBaMU, a TakKe OXPaHATLCS —
B HEKOTOPbIX CMbICNax TEPMUHA «OXpaHa» — OT UCHE3HOBEHUSI MNyTEM NMOOLLPEHUS UX LLUMPOKOro
NCNONb30BaHWs 1 YTO, C Y4€TOM HEOBXOAUMON POPMbl OXPaHbl, MPUYEM 3TO MOXET ObiTb
caMbIiM 3KOHOMMUYHbBIM U JOMrOBEYHbIM CPEeACTBOM UX OXpaHbl. [1pn TakoM NOHMMaHWUK
TepMUHa «OXpaHa» TpaguUNOHHbIE MHHOBAaUUK, B YaCTHOCTW, CpeacTBa TpaguuUoHHOM
MeOMLMHbI, «OXpaHANUCb» Bbl NyTeM COAENCTBUSA UX LUMPOKOMY NPaKTU4eCKOMY
NCMOMb30BaHNIO, O4HAKO 3TO HE TO NOHATUE OXPaHbl, KOTOPOe 0ObIMHO UMEETCS B BUAY Npu
BblpaboTke NoNUTMKK B cdhepe MHTENMNEeKTyanbHOM COGCTBEHHOCTMI.

12. BmecTe ¢ Tem, BBMAY CIOXHOCTM OLIEHKN NPOGENOB B NPaKTUYECKMX MHULMATUBAX,
npeanpuHMMaeMbIX Ha MeXayHapodHOM ypOBHeE, U BBUAY TOro, YTo paboTa Komuteta
OpVEHTUPOBaHa Ha NPOGremMaTuKy MHTENNEeKTyanbHoM COGCTBEHHOCTM, B KOHTEKCTE
HacCTOSILLLEro OKYMEHTa MNoj, OXpaHo NOHMMAaEeTCsl OXpaHa OT HECAHKLMOHUPOBaHHOIO MK
HecnpaBeAIMBOro UCNONb30BaHMS oXpaHsieMbiXx 00bekToB. B Gonee obliem nnaHe «oxpaHa»
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B 3TOM CMbICIne noapasymeBaeT onpeaeneHHbln ypoBeHb NOCTOSIHHOMO KOHTPOIS U
MONTHOMOYMI B OTHOLLEHNM COOTBETCTBYIOLMNX TPAAULMNOHHbLIX 3HAHWI, C BO3MOXHbIM NPaBoM
WCKMOYEHMS MpaB ApYrnx NnL, Ui UHble OPMbl MOCTOSIHHBLIX MPaB MO OTHOLLEHUIO K TakUM
3HaHUsIM. TakoW KOHTPOSb JOIMKEH OCYLLECTBNASATLCA OOLLUMHON UK KakuM-nnbo nuLom,
AENCTBYHOLMM OT ee UMeHU. OH oTnmnyaeTcs OT pexkmma O6LLECTBEHHOrO AOCTOSHMS, NPy
KOTOPOM Mob30BaTerb He HECET HU MaTepuarnbHON, HU MoparbHO OTBETCTBEHHOCTM Nepep,
CYyGBbEKTOM, NPEAOCTaBUBLLNM 3HAHUS.

13. 370 OTHIOAb HE 03HAYaET, YTO ATO €ANHCTBEHHAS 3aKOHHAsA UMK BaxkHas popma OxXpaHbl
unu doopma, KOTopyto criegyeT cunTtaTb Hambonee Heobxoanmo. CoOTBETCTBEHHO, AAHHbIN
aHanms npobenoB kacaeTcda obnacTen, KOTopble ABMSATCH 0ObIYHLIM MPEAMETOM
3aKoHOoAaTenbCTBa No BONPOCaM MHTENSEKTyanbHONn COBCTBEHHOCTM U COOTBETCTBYHOLLUX Mep
perynupoBaHus. [pyrue mexayHapogHbl NpaBoBble CUCTEMBI, Takne Kak KoHBeHLms O
ouonornyeckom pasHoobpasum unu koHeseHuun KOHECKO, nogxoddart K pasnmnyHbIM acnekTax
COXpaHeHUs 1 3aLnTbl TPAAULMNOHHBIX 3HAHWU B KOHKPETHOM KOHTEKCTE, COOTBETCTBYHOLLEM UX
npegMmeTy perynmpoBaHus.

- Tak, ctatbs 8(j) KBP, o3arnasneHHas «CoxpaHeHue in situ», rnacuT, 4To Kaxaas
CTOpOHa «obecneunBaeT yBaxXeHne, COXpaHeHne 1 nogaepKaHne 3HaHum,
HOBOBBEAEHMIN N NPAKTUKN KOPEHHbIX N MECTHbIX OOLLMH, OTpaXxaroLwmx
TPagULUMOHHBIN 06pa3s XMU3HU, KOTOPbIN UMEET 3HAYEHUE AN COXPaHEHUS 1
YCTOMYMBOIO NCMNONb30BaHMst BMOMNOrM4Yeckoro pasHoobpasms, crnocobCeTByET MX
Gonee WMpoOKOMY NPUMEHEHMIO C O40OPEHUSA 1 NPU y4aCcTUM HOCUTENEN Taknx
3HaHWU, HOBOBBEOEHWU M NPAKTUKN, a TakkKe NOOLLPSET COBMECTHOE NOfb30BaHue
Ha cnpasensiMBo OCHOBE Bbiro4amMu, BbITEKAOLWUMM U3 MPUMEHEHUS TakUX 3HAHWN,
HoBoBBeAeHW 1 npakTukn». B KBP cogepxatca n gpyrue nonoxeHus,
KacaroLmecs pacnpoCcTpaHeHUs 1 NOOLLPEHMS NCMONb30BaHMSA TPAANLMOHHbBIX
3HaHW: Hanpumep, B Hel roBopuTca 06 oxpaHe U NOOLPEHNN «MUCMOSTb30BaHNS
BMoNorM4Yecknx pecypcoB B COOTBETCTBUN CO CIIOKUBLLUMMUCS KyTbTYPHbIMU
o6bl4asimMm, KOTOpble COBMECTMMbI C TPeBOBaHMAMM COXPaHEHUSA NN YCTONYMBOIO
ncnonb3oBaHusa» (ctatbsa 10), 06 «obmeH[e] pe3ynbTatamm TEXHUYECKUX, HAaYYHbIX U
coLManbHO-3KOHOMUYECKUX NCCeaoBaHui, a Takke nHdopmaumen o nporpammax
npodeccmnoHanbHoOM NoaroToBKN 1 obcnegoBaHun, cneumnanbHbIMU 3HAHMAMMU,
MECTHbIMU N TPAAULMOHHBIMWN 3HAHUAMMW KaK TakOBbIMU U B COMETaHUN C
TEXHOMOrMAMM, YNOMSAHYTbIMU B NyHKTE 1 cTaTbM 16», 1 O TOM, YTO «OH BKIIOYaeT,
Korga aTo BO3MOXHO, penaTtpuaumnio nHpopmauumny» (ctatba 17), a Takke o
COTpyAHnYecTBe B 06nacTn pasBuTns U UCMNONb30BaHUS TEXHOSOMIA, BKIHOYas
TEXHOMNOMMN KOPEHHbIX U TPaOaULMOHHbIX 00OLWMH (cTaTba 18).

- Uenblo Harorckoro NnpoTokona siBNAeTCA COBMECTHOE U3BMEYeHne Ha
crnpaBeannBOM U paBHOW OCHOBE BbIrOZ OT UCMOSb30BaHWS FTEHETUYECKNX PECYPCOB,
4YTO cnocobCTBYET COXpaHEHMO pa3Hoobpasnsa GUoNorMiecknx pecypcos u
YCTOMYMBOMY MCNOMb30BaHMIO UX 3anemMeHToB (ctatbs 1). MpoTokon Takke
OoTHOCUTCA K T3, CBA3@HHBIM C reHETUYECKMMN pecypcamMun 1 Bbirogam oT
NCNonb30BaHNA TakUX 3HaHWI (cTaTbsa 3).

- B KoneHumm FOHECKO 2003 r. 06 oxpaHe HemaTepranbHOro KynbTypPHOrO
Hacnegus oTMeYaeTcs, YTO «MoKa He CyLLEeCTBYET HMKAKOr0O MHOFOCTOPOHHETO
NpaBoOBOro akTa, MMetoLero obs3aTenbHy CUy 1 KacaroLwerocs oxpaHbl
HemaTepuarnbHOro KynbTypHOro Hacrneausi». CoxpaHeHue onpeaensieTcs Kak
«MPUHATUE MEp C Lienbto obecnevyeHuns Xn3HecnocoOHOCTM HemaTepuanbHOro
KyNbTYpPHOro Hacnegus, Bkrtoyasi BbisiBNeHne, AOKYMEHTMPOBaHWe, UccrneaoBaHue,
COXpaHeHue, 3aLmTy, Nonynapu3auunto, NOBbILLEHWE POonn, NepeaaYy, rMmaBHbIM
o6pa3om ¢ NoMOLLLI hopManbHOro 1 HedopmanbHoro obpasoBaHust, a Takke
BO3POXAEHNE pasnMYHbIX acNekToB Takoro Hacneams». HemarepuanbHoe
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KyNbTypHOE Hacrnegme onpeaensieTcs Kak BKyatoLee «3HaHWs, Hoy-xay, HaBbIKY,
NPaKTUKX 1 NpeacTaBreHns, Co3qaBaeMble U COXpaHaeMble obLLUMHaAMK BO
B3aMMOLENCTBMM C OKpYXKaloLen nx cpenom ... [O]ta cdpepa oxBaTbiBaeT MHOMNe
obnacTtun, Takme Kak TpaguuMOHHaAs aKonormdeckas MyapocTb, TPaaULMOHHbIE
3HaHus, 9THobMonorus, 3THoboTaHMKa, 3THO300M10rMs, TPAaAULNOHHBbIE CUCTEMBI
LenuTenbcTea n papmakones...»''. B kayecTse 04HOro U3 NPUMEPOB NpUBeaeHa
cuctema «AHOCKOro KOCMOBUAEHMSI» Hapoda kanaeans (bonueusd), kotopas
BKIOYaEeT papMakoner 1 TpaanuMOHHYO CUCTEMY LeNUTenbCTBa.

- B ogHoMm 13 mexxgyHapoaHO-NpaBoBbIX JOKYMEHTOB, KaCaroLLMXCsl NOMUTUKM B
obnactu kynbTypbl — KoHBeHumn KOHECKO 2005 r. 06 oxpaHe n noowpeHnmn
pa3Hoobpa3sns opM KynbTYPHOro CaMOBLIPaXEHUS — «OXpaHa» onpegenseTcs
«KaK NpUHATUE Mep, HanpaBfeHHbIX HA COXpPaHeHWe, 3alLnTy 1 yBenmyYeHe
pa3Hoo6pa3ns opm KynbTypHOro caMoBblipaxxeHusa». OHa UNMCTPUpYeT CBA3b
mexay pacnpoctpaHeHnem T3 n oxpaHon TBK, npusHaBas, 4To «pasHoobpasme
dopM KynbTYypHOro CaMOBbIPaXXeHWUS, BKNoYasa TpaanUMOHHbIE (DOPMbI, SIBNSIETCA
Ba)XkHbIM haKTOPOM, JAOLLMM NI0AAM U HApOAaM BO3MOXHOCTb BblpaXaTb CBOU
naen n LEHHOCTN 1 OOMEHMBATLCSA MU C OPYTUMAY.

14. XoTsa B HacTosAwWweM aHanmse NpobenoB NPpM3HaAETCs BaXXHOCTb M aBTOPUTET TaKUX YxKe
CYLLIECTBYHOLNX MEXAYHAPOAHO-NPaBOBbIX OKYMEHTOB M BbIMOSTHAEMbIX UMW BaXKHbIX 3a4ay B
obnacTtu cbepexenuns n 3awmTtbl T3, nepen HAM He CTaBUTCS 3agada NonbITaTbCA OLEHUTb
BO3MOXHble Npoberbl B 3TUX AOKYMEHTaXx, KOTOpble NPUMEHSOTCS Ha OCHOBE
CaMOCTOSATENbHbIX MAaHAATOB; KakK y»Ke YNOMUHANOCh, OH NPU3BaH COCPEeAOTOYMTb BHUMAHNE Ha
TOM acnekTe NpaBOBON OXpaHbl, KOTOPbIV Yalle BCEro y4nTbiBaeTCs Npy pa3paboTke NonmTUKK
1 3akoHogaTtenbcTBa B obnactun UNC.

15. B KoMMeHTapusax K nepBoMy BapuaHTy HACTOSILLEro NpeaBapuUTENbHOro aHanuaa
noaYepKMBarnoch, YTO TaKylo HanpaBreHHOCTb aHanu3a NnpobenoB He cnegyeT pacueHnBaTb
Kak npeaBoCxXuLLEeHNe BbIBOAA O TOM, YTO TPAAULMOHHbBIE 3HAHMSI MOTYT OXPaHATLCA B paMKax
cuctemMbl NIC; npu 3TOM OTMEYanoch, YTO CYLLECTBYIOT Pa3fUyHble MHEHUS U NO3ULMM
OTHOCUTENBbHO TOrO, Kakasi UMEHHO KOHLeNUMsi OXpaHbl SBNAETCHA NOOXOASLLEN.
CooTBeTCTBEHHO, aHann3 Npo6enoB HOCUT onMncaTesnbHbIV XapakTep: BbIIBIIEHNE TOro Unn
nHoro npobena B «oxpaHe» B AaHHOM KOHTeKkcTe VIC He 03HavaeT, 4YTo Takon npoben MoxeT
NN JOIMKeH BbITb YCTPaHeH. JTO Takke He O3HaYaeT, YTO Hekasi CUTyaumsl, KoTopas B CTPOrom
CMbICIe SIBNSETCA OAHMM «Npobenomy, OMKHA YCTPaHATLCA B NPUOPUTETHOM NOPsSIAKE, paHee
apyrux npobenos (Bkntovas npobenbl B Apyrnx hopmax oxpaHbl, BbIXOAALLMX 32 paMKu
3aKkoHoAaTenbCTBa M NONUTUKM B 06NnacTn MHTennekTyanbHom cobcTBeHHOCTH). loaTomy B
pasgene |V npobenbl hukcnpyroTest B nopsigke pakTMYeckon KOHCTaTaumm, a B criegytowem 3a
HUM pasgene V nanararTca coobpaxeHus, KOTOpPbIMU rocygapcTBa-yYneHbl MoryT
pYyKOBOACTBOBaTbLCH, paccMaTpmBasi OTAENbHbIA BONPOC O TOM, criegyeT N unv He cnegyet — u
ecnv a, To KakuMm 06pas3oM — YyCTPaHATb Te UMK UHble U3 BbiSIBNIEHHbIX NPo6enos.

(i) Cessb ¢ aHanu3om npobenos 8 obnacmu TBK

16. B nHTepecax bonbluen onpeaeneHHoCTN AaHHOro aHanu3a npobenoe n B COOTBETCTBUN C
BblpaboTaHHbiM KommuTeTOM 06LLMM pabounm NogXo40M MPOBOLMTCA pasnuyme mexay T3 u
TPaguLUMOHHBIMK BblpaxeHusamu kynbTypbl (TBK). Hekotopble oopmbl oxpaHbl TBK kocBEHHbIM
obpasom Takke obecneumBatoT oxpaHy T3: Hanpumep, Npu oxpaHe 3annucen TpaanUMOHHbIX
NneceH 1 ckasaHui, C MOMOLLIbIO KOTOPbIX T3 COXpaHAITCA U NepenarTcs U3 NOKONEHNS B
NOKOMNEeHne B pamkax 0OLMHbI, UK NPU OXpaHe U3AeNuin KyCtapHbIX MPOMbICIIOB,
BOMMoLLawLLnx B cebe cBoeobpasHblie NpMeMbl paboThl MK MPaKTUYECKNE 3HAHNS U HaBbIKW,
OCHOBaHHble Ha T3. YnomsHyTas Bbie cuctema « AHACKOE KOCMOBUAEHME» Hapoda

KanaBams — 3TO cMcTemMa MeAULMHCKUX 3HaHWI, KOTOPbIe Takke BOMMAOLLATCA KeHLMHaMK

" http://www.unesco.org/culture/ich/index.php?pg=56
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KanaBauns B COOTBETCTBYHOLLMX 3NIEMEHTOB OpHaMeHTa Ha TkaHaX. BHumaHune, 6e3ycnoBHo,
crnepyeTt yoenatb 060uM acnektaM CUcTeM TPagUUMOHHbIX KYNbTYp U CUCTEM 3HaHWI: Kak
CYLLECTBY WUIN COAEPXaHWNIO NPAKTUYECKUX 3HAHWUIN, KOTOPbIMK 06nafatoT OOLUMHbI, TakK 1
NCnonb3yeMbiM UMW (POpMaM BbIpaXXeHUs. TN BUObI OXpaHbl (POPM BblpaXXeHWi
TPaAWLUMOHHOM KyNnbTypbl U KyNbTYPHOro Hacneausa Hagnexaimm obpasom pacCMOTpeHb! B
YTOMHEHHOM BapuaHTe aHanusa npobenos B oxpaHe TBK (gokymeHT WIPO/GRTKF/IC/37/7) n
yNOMUHAaKTCA B AaHHOM aHanuae npobernos B oxpaHe T3 nNuLlb BCKOMb3b, B NOpsSaKe
NOATBEPXAEHNS B3aUMOOMONHAEMOCTUN 3TUX ABYX acneKToB OXpaHbl.

(iii)  Pa3Hoobpa3ue cgoticms T3

17. AHanus ocHOBaH Ha CriefyoLMX UCXOOHbBIX AOMYLIEHUAX B OTHOLIEHUM OBLLIMX CBOWNCTB
T3'2

— T3 moryT BKNntoyaTb B €64 KOHKPETHbIE 3NIEMEHTLI 3HaHWI, B TOM Yuche
WHHOBaLWKN, aBTOPOM KOTOPbIX SABMAETCA OAWNH U3 YNEHOB TPaANLMOHHON OBLLMHbI,
nnn 6onee LWNPOKNA KOMMNMEKC CUCTEMATM3NPOBAHHbIX 3HaHWUN. He aenaetca
HUKaKMX UCXOAHbIX AONYLLEHUA OTHOCUTENBHO TOrO, AOSMKHbI NU «TPaAULMOHHbIE
3HaAHUSA» OrPaHNYMBATLCA KOHKPETHBIMU 3fIEMEHTaMM 3HaHWUA UK ObiTb CUCTEMOM
3HaHWUN.

—  He penaetcst HUKaKMX MCXOAHbIX AOMYLLEHNIA OTHOCUTENbHO TOro, ABMAKTCSA NN
onpeaeneHHble T3 0643aTenbHO NAaTEHTOCNOCOOHBIMU NI 00s13aTENBLHO
HenaTeHTOCNOCOOHbIMU; 3arieMeHTbl T3 MOryT ObiTb Kak NAaTEHTOCNOCOOHBIMU, TaK U
HenaTeHTocnocobHbIMWU. BO3HWKHOBEHME MHHOBaLUUWN B TPAOULNOHHOM KOHTEKCTE
camo o cebe He aenaeTt ee HenaTeHTOCNocobHOM (NpY YCrOBUK, YTO NATEHT
BblgaeTcsa NoAnnMHHOMY nsobpeTaTento, aBTopy/aBTopam MHHOBALMN,
NPOMCXOOALLMX N3 TPAOULMNOHHOM OBLLUHBI, UM UX NOAJSTMHHBIM NPaBONpPeeMHUKaMm).
WHbIMK crnioBamu, cam dakT, YTO onpeaeneHHble 3HaHUSA SBMnATCA
«TPaANLMOHHBIMWY, OTHIOAb HE NULAEeT UX NaTEHTOCNOCOOHOCTU. TeM He MeHee,
BO3MOXXHa NpaBoBas HEoNpeAeneHHOCTb B OTHOLLEHUN Cnocob0B NPUMEHEHNS
CTaHOapTOB HOBU3HbI, N306peTaTenbCKOro YPoBHS U NOMNE3HOCTU K 3asiBNIEHHbIM
n306peTeHnsIM, KOTOpblE caMu NpPeacTaBnsAlT cobon T3, ABnATCSA NX
NPOV3BOAHBLIMU UM CO3A4aHbl B paMKax CUCTEMbI TPAAULMOHHBLIX 3HaHUA. Kpome
TOro, MOXeT CyLLeCcTBOBaTb HeonpeaeneHHOCTb B OTHOLLEHUN cnocoboB
onpeeneHns CoOOTBETCTBYIOLLEro 3asiBUTENs — HanpuMep, B criyvyae, Koraa
nateHTocnocobHble T3 co3ngaHbl B pamkax TPagauLMOHHON OBLLMHBLI UK OPYroro
coobLecTBa.

— T3 He obsA3aTenbHO cnegyeTt paccmaTpmBaTh B KAYECTBE PACKPbITbIX UK HE
pacKpbITbIX NyGANYHO: OHWM MOTYT BbITb KaK pacKpbITbiIMU, Tak U HE PaCKPbITLIMMN.
Kpome Toro, MoxeT cyLlecTBOBaThL NpaBoBasi HEONpPeaeneHHOCTb B OTHOLLEHUN
TOro, MOXHo nn T3, packpbiTble B pamMmKax MECTHOM NN KOPEHHOW OBLLNHBI, CYUTaTb
«He pacKpbITbIMUY» UIM HE BXOASALLMMU B 0OLLLEECTBEHHOE AOCTOSIHME.

— B oTHOweHun T3 mMoryT npuMeHATbLCA pasnuyHble opMbl COGCTBEHHOCTH,
OTBETCTBEHHOIO XpaHEHWs!, NPaB U UHTEPECOB, NPEeaYCMOTPEHHbIX MPaBOM
crnpaBeanuBOCTU. Takumu npaBamMu MOXeT obragaTh OTAENbHbIN YNeH OOLMHBI,
o6wuHa B LLenomM (He3aBMCMMO OT TOrO, NPU3HAETCS I OHW IOPUANYECKN B KAYeCTBeE
TakoBOW) Unn rocyaapcTtseo (nnbo camo no cebe, nMbo kak 4OBEpPUTENbHbIN
yNpaBnsAwLWmMIN B MHTEpPecax OTAENbHbIX NnL i obwmnH). OnpegeneHHble acnekThbl

12 Cm. Takke gokymeHT WIPO/GRTKF/IC/17/INF/9 «NepeyeHb v KpaTkoe TEXHUYECKOE MOSICHEHWE B OTHOLLEHUM
pasnuyHbIX hOpM CyLLLECTBOBaHWS TPAAULIMOHHBIX 3HaHWY, pa3MeLLeHHbIN No agpecy:
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf_ic_17/wipo_grtkf ic_17_inf_9.pdf.
https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf ic 17/wipo_grtkf ic 17_inf 9.pdf.
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T3 moryT accoummpoBaTbCsi C OTAENbHBIM YIIEHOM OBLLMHBI, JaXe eCcru
obnagartenem Bcero komnnekca T3 aBnsieTca obLimMHa Kak TakoBas, KoTopas
SIBMISIETCS XpaHUTENEM BCEro KOMmsekca Takmx sHaHun. OnpegeneHHble T3 moryT
Takke ABnATbCH YacTblo 06LLEero Hacneansl Y4enoBevecTBa U He NpUHaanexaTb
HWKaKOW KOHKPETHOW OBLLMHE Unn cTpaHe.

—  3HaHus KopeHHoU 0bWUHbI cunTaloTcs bonee onpeaeneHHbIM KOMMNITEKCOM 3HaHWURA,
4yeM T3, NOCKONbKY OHM CO3A4atTCs, NOAOEPKMBAKOTCA U PACNPOCTPAHSIOTCA
KOPEHHbIMW HapoAaMu, NPU3HaHHbIMK B Ka4YecTBe TakoBblX. HocuTtensmu T3 moryT
ObITb M OpYyrMe MeCTHbIE M KynbTypHble OOLLNHBI, KOTOPbIE HE NPU3HAOTCA B
KayeCTBe KOPEHHbIX 06LWMH. BO3MOXHO, 4TO psig noaxoaoB K aHanuay npobenos
AOMKeH byaeT oTpaxaTb BO3MOXHbIE Pasnmyms B NoAXo4e K 3HaHUSIM KOPEHHbIX
OOLWMH M K TPaAULMOHHBLIM 3HaHWUSIM B Gonee LWMPOKOM CMbICIe croBa — crefyet
OTMETUTb, HaNpMUMep, YTO NpaBa KOPEHHbIX HAPOAO0B Ha TPaAULMOHHbIE 3HAHUSA
ObINn onpeaeneHbl B MeXayHapoAHOM Aeknapaunm (KoTopas pacCMOTPEHa HUXE).

(iv) Xapakmep 8bisiefisieMbiX «npobes1oex

18. Becbma BEpOATHO pacxoXaeHne MHEHUA OTHOCUTENBHO TOro, YTO CrieQyeT cunTatb
pearnbHbIM «nNpobenomy B 06nactu oxpaHbl; 0TY4acCTM 3TO0 0O6YCNOBNEHO TEM, YTO CaM TEPMUH
«oXpaHa» MOXeT UMETb BECbMa LUMPOKME KOHHOTAL MM UM TOYHOE NpaBoBOE NpMMeHeHne. B
HacTosILLEM NpeaBapuUTENbHOM BapMaHTe aHanmaa npobenoB npobrnema Takoro pacxoxaeHus
B NoAxo4ax peluaeTcs nyTemM OTPaXXeHUs LUMPOKOIro CNeKkTpa BO3MOXKHbIX BApMaHTOB peLLeHns
BOMpoca 0 TOM, YTO crieayeT NOHUMaTb Nog «NpobernomM»; Takme pasnnyHble BO3MOXHbIE
aonyuieHuns pasbsacHaoTes B pasgene |V. B pasgene IV (¢) HacTodwero aHanmsa
nepeyncrieHbl BO3MOXHbIe Npobenbl, KOTOpbIe UNNICTPUPYIOTCA NpUMepamMu, O4HaKo cnegyeT
nmeTb B BMAY, YTO Npoben», BOCNPUHMMaEMbI OOHUMU agpecaTammn HaCTOSILLErO aHanmaa Kak
CYLLIECTBEHHbIN, MOXET BOOOLLEe He pacLeHMBaTbCA B Ka4eCTBE TaKOBOroO Uiy BOCNPUHMMATLCA
KaK HecyLeCcTBEHHbIN Apyrumun. B cBS3M € 3TUM Lenb 4aHHOro aHanu3a npobenos —
onpenennTb NoTeHUManbHble «Npobenbl» Ans coaencTBus UCKYCCUm No BONpocam NoSIMTUKN,
a He BbIHECTW OKOHYaTESNbHbIE CY)XXAEHMS NO BONpOCcaMm, ABNSIOWNMCSA NPeaAMETOM
npoaonkatoerocs obcyxaeHus.

19. B yacTtHOCTW, Npoben B NpaBOBON OXpaHe MOXET pacCcMaTpUBaTbCA Kak »enaTternbHas
cuTyaums, a He obs3aTenbHO Kak cMTyaums, KOTopyto criegyeT ycTpanuTb. Obwmii nogxoa
COCTOUT B TOM, YTO HOpMasibHO pyHKLMOHUPYOLWas obnacTb 00LEeCTBEHHOIO AOCTOSHNSA
npeanonaraeT onpeneneHHble «npobenbi» B NpaBoOBOM OXpaHe U BO3HWKAET B pedynbTaTe
Takunx «nNpobenosy.

20. B camowm o6Liem cMbicne ogHMM M3 BapMaHTOB «npobena» siBNSeTCA OTCYTCTBME KaKoro
Obl TO HM BbINO NPaBOBOro MexaHM3ma oxpaHbl 3HaHWA. [JeNCTBYOLLNE MEXaHN3MbI NPaBOBOW
OXpaHbl OPUEHTUPOBAHbLI HA KOHKPETHbIE (POPMbl U acNeKTbl 3HAHWUN U OENCTBYIOT
orpaHvyeHHbIM 06pa3oM: Tak, He pacKpbiTasd MHOPMaLNSA AOMMKHA OTBeYaTb onpeaeneHHbIM
ycrnosusiM, 4Tobbl nognexaTb OXpaHe B kKa4ecTBe 0ObekTa KOMMEPYECKOWN TarHbl UNn
KOHbMAEHUMaNbHON MHGOPMaLMK; K TOMY XKe Takas oXxpaHa UMEET OrpaHMYeHHbIN Xxapakrep
(Hanpumep, oHa He pacnpoCTpaHAeTCa Ha TPeTbMX MWL, KOTOpble NOMy4YnM COOTBETCTBYOLLME
3HaHWUS He3aBucnmo). oaTomy onpeaeneHne «npobena» B oXxpaHe MOXET O3Ha4aTb
YTOYHEHME Kpyra 06 beKkToB, Noanexalimx oxpaHe, n onpeaeneHme He paspeLleHHbIX BUAOB
AENCTBUIN TPETbUX ML, NO3BOMSAIOLLIEE TAaKUM NULAM 3HaTb, KaKMe UMEHHO AeNCTBUS OHU He
MOryT coBepLUaThb.



WIPO/GRTKF/IC/49/6
Mpwunoxenwue |, ctp. 11

[Mpobernbi 8 KOHMEKCMe MHO20yPO8HEB020 100X00a K ornpedesieHUto obbemMa oxpaHsbl

21. Ha ceoen geaguatb cegbmon ceccum MKIP BHecC Ha obcyxaeHue npeanoxeHne o
MHOroypoBHEBOM MOAX0AE K onpeaeneHntio obbema oxpaHbl, KOTOPbIA NpegnonaraeT, Y4To
npasoobnagaTenn NMeT pasnuyHble BUAbI UM YPOBHM NMpaB Ui MOryT BOCNOSb30BaTbCS
pasnMyYHbIMK Mepamu, B 3aBUCUMOCTUN OT XapakTepa 1 ocobeHHocTeln obbekTa OXpaHbl, YPOBHS
KOHTPOIS, KOTOPbIM pacnonaratoT 6eHeduumapbl, U CTeNeHN pacnpocTpaHEeHHOCTM obbekTa
oxpaHbl. MHoOroypoBHeBbIM NoAxo4 03Ha4vaeT AnddepeHUnpoBaHHYO OXpaHy pasnnyHblix T3 B
LUMPOKOM MHTEpBarne oT TPagULMOHHBLIX 3HAHWIA, AOCTYMNHbLIX LUMPOKOW NyGrnvke, 40 3HAHWUA,
XpaHsALWNXCA B TalHe, He M3BECTHbIX 3a Npeaenamm obLLMHbI U KOHTPONNPYEMBbIX
GeHedmumapamun. OTOT Nnoaxopn npeanonaraeT, HanpuMep, YTO B OTHOLLEHMM OgHUX BUaoB T3
(Hanpumep, T3, coxpaHseMbIX B TaHE) MOTYT NPUMEHATLCS UCKITIOYNTENbHbIE
UMYLLECTBEHHbIE NpaBa, B TO BPEMsI Kak Ans ApyrMx BuaoB T3, koTopble ny6rmMyHO
pacnpoCTpaHeHbl U LUMPOKO U3BECTHbI, HO BCE e CBA3aHbl C KOHKPETHLIMU KOPEHHbIMU
Hapogamu N MeCTHbIMK 06LKnHaMn, 6onee nogxoasLlen MoxeT OblTb MOAENb MNYHbIX
HENMYLLLECTBEHHbIX NpaB.

22. CnepyeTt OTMETUTb, YTO B KOHTEKCTE MHOIOYPOBHEBOIO NoaxoAa K onpegerneHunto obbema
OXpaHbl Npobenbl, KOTopble MOryT ObIThb BbISIBNEHbI HA MEXAYHapogHOM YpoBHe, ByayT, no-
BUOUMOMY, pPasnmnyaTbCs B 3aBUCUMOCTU OT YPOBHS UX OXPaHbl, ONpenensieMoro ¢ y4eTom,
Hanpumep, TakMx MOMEHTOB, Kak Xxapaktep n ocobeHHocTu TBK, ypoBeHb KOHTpoOnS,
coxpaHsieMbli 6eHeduLmapamMm, 1 CTeNeHb PacnpoCTPaHEHHOCTU BbipaxXeHuin '3,

.  CYWECTBYIOWNE OBASATEJIbCTBA, NMONOXEHNA N BOSMOXHOCTU OXPAHbI

23. OTOT pasfgen nocesweH «obssaTenscTeBamMm, HOPMATUBHbLIM MOMOXEHNAM U BO3MOXHOCTSIM
obecneveHnsa oxpaHbl, KOTOPbIE yXXe CyLLeCTBYIOT Ha MeXayHapoAHOM ypoBHe». B pamkax
HacToALWero aHanuaa geTtanbHo paccmaTpuBaloTcsa (hopMbl OXpaHbl, 0becnevmBaemom
OCHOBHbIMW MeXAyHapOAHbIMM LOKYMEHTaMu1, AENCTBYOLLMMN B LLesioM B 06nacTn oxpaHbl
WMHTEeNNeKTyanbHOM cCO6CTBEHHOCTU, N MEHee AeTarnbHO — OXpaHa, obecneynBaemas
MeXAYHapOA4HbIMU JOKYMEHTaMW, AEUCTBYIOLWMMM B APYrMX 06nacTax MexayHapoaHoro
ny6rmM4HOro npaea n HEMNOCPEACTBEHHO KacakoLWUMUCA TPAAULMOHHBLIX 3HAHUIA U UX OXPaHbl.
[nsa KpaTKOCTU M AICHOCTU aHanmn3a KOHKPeTHbIE NPaBOBbI€ LOKYMEHTbI HE paccMaTpMBatoTCA
camu no cebe (OHM BCECTOPOHHE PacCMOTPEHbI B ONyOGMKOBaHHbLIX paHee Matepuanax
KomuteTta). Kpome TOro, ynommHaloTCcs pasnumyHblie MeXayHapoaHble NpaBoBble AOKYMEHTHI,
BKIOYas Takne HefaBHO NPUHATbIE JOKYMeHThI, kak [eknapauuna OOH o npaBax KOPEHHbIX
HapofoB, VIHTepnakeHckas geknapauus no reHeTU4ecKUM pecypcam XXMUBOTHLIX U Haronckun
npotokon. OHW LUTUPYIOTCS UCKITKYUTENBHO AN UNNCTpaumm Toro, kakne obnactm
NpeAcTaBnsoT UHTEPEC B HACTOsILLEE BPEMS C TOUKN 3pEHMS BbIpabOTKM MeXaAyHapPOAHOM
NnonuTMKN. ABTOPbI HE NbITATCA aHaNU3NPoBaTb NPABOBbLIE TEKCTbI UM NpUCBanBaTh NitoGoMy
TEKCTY Kakon-rmbo npaBoBoOW cTaTyC.

13 Cm. cnpaBoyHyto 3anmcky k 31-it ceccun MKIP 1 cnpaeoyHyto 3anucky k 32-i ceccum MKIP, nogrotosneHHble
WaHom Noccowm, Mpeacepatenem MKITP.



WIPO/GRTKF/IC/49/6
MpwunoxeHwue |, ctp. 12

(a) OxpaHa 8 coomeemcmauu ¢ Cyuwecmsyrwumu Mexxo0yHapoOHbIMU OOKYMeHmamu 8
obrnacmu uHmesiekmyarnbHol cobcmeeHHocmu

Obuwue 3ameyaHusi

24. Yto kacaeTcd obLuen NpMMEHNMOCTHU cyLLecTBytoLwwero npasa NC k obbektam T3, 10O
nobon obLmMn nogxon K oxpaHe aTnx o6bekToB cpeactsamm NC, Bknovas ee MexayHapoaHbli
acrnekT, MOXeT No HeobxoaMMOCTU TpeboBaTb PACCMOTPEHNS BONPOCca O TOM, KakMe NpaBoBble
WHCTPYMEHTbI U1 MexaHn3Mbl TPebytoTCA Ha HaUMOHANbHOM YPOBHE, Kak OHU JOIMKHbI
byHKLMOHMPOBATL 1 Kakne npaBoBble 1 YHKLUMOHANbHbIE NPENMYLLECTBA MOXET AaTb
MEXAYHapOAHbIN acnekT C TOYKN 3pEHMS OXPaHbl HA HALMOHANbLHOM YPOBHE; Npy 3TOM criegyeT
OTMETUTb, YTO CUCTEMbI OXpaHbl NpaB MIC HegoCTaTOYHbI ANS peLleHnst 3a4a4 OXpaHbl Taknx
LeNOCTHbIX N YHUKanNbHbIX 00bEKTOB, Kak T3. [1o HacTosLero BpeMeHn psig Mep, a Takke psag,
HOPM CyLLEeCTBYIOLLEro 3akoHogatenbcTea B obnactn C, npusHasanu anemMeHTbl Takoro
TpaguLUMOHHOro npasa B 60nee LWMPOKOM KOHTEKCTE oxpaHbl. CnegyeT yuntbiBaTh U
3KOHOMMYECKME acnekTbl Npobnem pasBuTUs, a Takke Heo6xoaAMMoCcTb obecneveHus
adhPeKTMBHOIO y4yacTms cammux Hocutenen T3 B obecneyeHnn oxpaHbl, Npu cobnogeHum
npvHUMNa Nony4yeHns OoT Taknx HocuTenen npeasBapuTenibHOro MHPOPMUPOBAHHOIO COrnacus.
OpHako gaxe € y4eTOM BCEro BbILLEN3NOXEHHONO HOPMbI CYLLIECTBYHOLLErO 3aKOHOAATENbCTBA
B obnactn NC, Bkntovasn 3akoHbl O NaTeHTax, TOBAPHbIX 3HaKax, reorpadnyeckmnx ykasaHusx,
NPOMBbILLUNEHHbIX 06pa3Lax 1 KOMMEPYECKON TallHe, C YCNEXOM NPUMEHSANUCE AN oxpaHbl T3
OT HEKOTOPbIX (POPM HENPABOMEPHOTO MUCMOMb30BaHNA Y HE3AKOHHOTO NPUCBOEHMSA ™,

(i) [lo3umusHasi nameHmHasi oxpaHa T3

YnomuHaemble MexayHapoaHble JOKyMeHThl: CornaweHne BcemupHom ToproBom
opraHusaumm rno TOpProBbIM acnekTam npae UHTennekTyaneHon cobcteeHHocTu (TPAMC),
Horosop o nateHTHOW koonepauuun (PCT).

25. HecMoOTpsi Ha LUMPOKMNE pasnuynsi B MHTEpRNpeTaLmm 1 NpUMEeHEHUN Ha HaLMOHANbHOM
YPOBHE, MeXAyHapOAHble CTaHAapTbl MATEHTHOrO NpaBa B LENOM NO3BOSSOT NPUMEHSTb
MHCTPYMEHTbI NaTEHTHOWN OXpaHbl K KOHKPETHLIM MHHOBaLMSIM, CO34aBaeMbIM B TPaaULMOHHOM
KOHTEKCTe, NpW YCNOBWU, YTO OHMU:

- obnapaloT HOBU3HOW (SBNSAKOTCA HOBLIMM);

obnapgatoT n3obpeTaTenbCkuM YPOBHEM (He SIBNAOTCA OMEBUAHBIMM);

ABNAKTCA NOJ1IE€3HbIMU U MPOMBbILLUITEHHO MPUMEHUMbIMU; U

B Lief1OM COOTBETCTBYHOT onpeneneHunto «VI306peTeHI/I$I».

26. Hwn oauH n3 atux KputepueB He onpeaerneH B MexXayHapoOHbIX AOKYMEeHTaxX cbopmaano
n ropnanyeckm 0043bIBaOLLINM o6pa30M. B cBs3n ¢ aTUM nx npuMmeHeHune K TpaguMumoHHbIM
3HAaHUAM OTKpbIBA€T BO3MOXHOCTU LIJVIpOKOI?I cB0obOAbl TONKOBAHUS B paMKax HaunoHanbHOIo
3aKoHoOaTesbCTBa.

4 Cwm. ny6nukaumio BOUC «OxpaHa 1 nogaepkka pofHom KynbTypbl. [pakTuyeckoe pykoBOACTBO no Bonpocam UC
ONsi KOPEHHbIX HAPOJ0B U MECTHbIX 00LWMHY (2017 1.), pa3MeLLeHHYI0 No agpecy:
https://lwww.wipo.int/edocs/pubdocs/ru/wipo_pub_1048.pdf. Cm. Takxke gokymeHT WIPO/GRTKF/IC/17/INF/9
«MepeyeHb 1 KpaTkoe TEXHNYECKOE NOSICHEHNE B OTHOLLEHUW Pa3fNYHbIX (hOPM CYLLECTBOBaHNS TPaAULIMOHHBIX
3HaHWU», pasmeLLeHHbIN No agpecy:

https://www.wipo.int/edocs/mdocs/sct/en/wipo_grtkf ic 17/wipo_grtkf ic 17_inf 9.pdf.
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27. WUwupokasi ceoboga MHTeprnpeTaumm CyLLecTByeT Npu onpeaeneHnm «M3obpeTeHms» B
OTNMYME OT OTKPbITUS, YTO, HaNPUMep, MOXET ObiTb akTyarnbHo ans T3, KoTopble MoryT
paccMaTpuBaTbCs Kak OTKPbITUE KAKOro-TO MPUPOLHOro NPUHLUMMA, a He Kak M3obpeTeHve B
co6CTBEHHOM CMbICE CroBa.

28. llupokasa cesobona MHTepnpeTaumm CyLwecTByET Npu peLleHnn Bonpoca o ToMm, criegyet
nn paccmaTpusaTtb T3 B KavyecTBe 00bekTa, NaTeHTOCNOCOBHOro B NpUHLMNE, ecnn
TPagVLMOHHbIE 3HAHWA NPEeACTaBnAT COOOoN:

- I/I306peTeHMe, npenoTepalleHne Kommep4eckoro Nncnosjib3oBaHMA KOTOpPOro BbiaBaHO
HEeobXOANMOCTLIO OXpaHbl 00LEeCTBEHHOTO nopagka mnm HpaBCTBEHHOCTU, B TOM
yuncne oxpaHbl XN3HU UK 300PO0BbS MOAEN, XKUBOTHbLIX UM pacTEHUA, UNn
HeaonyueHnda cepbe3HOoro yu.lep6 OprH(aI'OIJ.l,eIZ cpene, npu ycnosuu, 4To Takoe
npenoTrepalleHne CcBA3aHO He NPOCTO C TeéM, YTO UCNOJIb30BaHUe M306peTeHMﬂ
3anpewjaeTcd 3aKOHOM COOTBGTCTByIOLLl,GVI CTpaHbl; Unun

- AWarHoCTUYEeCKun, TepaI'IeBTVI‘-IeCKVIIZ nnn XMpprMLIeCKMVI MeTo[, fevYeHns noagemn nnu
XNBOTHbIX;

- pacTeHue UK XMBOTHOE (MCKIMoYas MUKPOOPraHn3Mbl), a Takke B OCHOBHOM
Buonornyeckune npoLecchl pa3BedeHUs PaCTEHNI UMW XXUBOTHbIX, KPOME
HEBMOOrMYeCKUX N MUKPOBNOITOrMYECKNX MPOLLECCOB.

29. LllUupokas ceoboaa nHTepnpeTaLmm CyLLecTByeT TakKe B OTHOLLEHUM NPUMEHEHMNSA K
TPaANLUMOHHBIM 3HAaHUSAM OObIYHBIX KPUTEPUEB MATEHTOCNOCOOHOCTHN, OCOBEHHO KpUTEPUS
HOBM3HbI (CneayeT nNu, HanNnpuMep, cuMTaTb YCTHblE NpeaaHus, nepegaBsaemble bonee mnu
MeHee KOHmaeHUManbHbIM 06pa3oM B pamKax KOPEHHOW UM MECTHOM OBLLMHBI, PacKpbITbIM
YPOBHEM TEXHUKWN AN Lenen onpeaeneHnst HOBU3HbI Kak KpUTEPUst NaTEHTOCNOCOBHOCTI) U
Heo4YeBUOHOCTM (HanpuMep, cneayeT nu Npy onpeaeneHmm O4eBMAHOCTY CYnTaTh Nnuo,
NpaKTUKytoLLLee CUCTEMY TPAAULMOHHbBIX 3HAaHMI, CNeLnannucTomMm B COOTBETCTBYOLLEN 06acTu
TEXHUKN).

30. W3 koHcTaTauum TOro, YTO NMLO, NPAKTUKYoLLIee TPaaULMOHHBbIE 3HaHUS, pa3paboTano
WHHOBALIMOHHOE peLLIeHne, KOTOPoe MO0 Bbl CHMTATLCS NAaTEHTOCMOCOOHbBIM, Takke He
cnefyert siBHbIM 00pa3oMm, YTO Takoe Nnuo 06s13aTenbHO noxenaeT, YToObl OHO GbINo
3anaTeHToOBaHO MMM YTO Y HEro HanayTca Heobxoaumble cpeacTsa Anga NPOXoXAeHUs
npoueaypbl NAaTEHTOBAHWSA; UHbIMW cnoBamu, ecnv T3 Npu3HatTCst NaTEHTOCNOCOOHbIMU B
npuvHUMNe, 3TO eLLe He 3HaYUT, YTO OHU nameHmyromcs dakTnyeckn. HenpumeHeHne
NnaTeHTHOW CUCTEMbI Ha NPaKTUKE U PeLleHne He UCNOoNb30BaTh ee Mo TOW NPUYNHE, YTO
obecneymBaeMas eto opMa oxpaHbl He OTBeYaeT 3anpocam obnagatenen T3, Takke MOXHO
paccmaTpuBaTb B Ka4ecTBe «npobenay» B OXpaHe, AaXe eCliv HEKOTopble 3rieMeHTbl T3
«MNaTeHTOCNOCOOHbLI» B CTPOrOM CMbICIie 3TOro noHaTuA. OgHako nNpy BbINONTHEHUN aHann3a
npobenoB MOXeT NnoTpeboBaTbCsa pasrpaHudeHne mexay gopmarbHbeiM npobenom B o6beme
BO3MOXXHOW NPaBOBOW OXPaHbl B MPMHLUMIME WU peanbHbiM Npobenom B cMbicne
HENCcnonb30BaHMsA BO3MOXHOCTM NOMNyYeHMs1 OXpaHbl B OTHOLLEHWUM KOHKPETHbIX 3anemMeHToB T3;
APYrMmun crioBamu, onpeaeneHme cteneHun, B KoTopon T3, AN KOTOPbIX KAKOW-TO BUA, OXPaHbl
yxe obecriequeaemcs, oOXpaHarTca ghakmuyecku. MockonNbKy NOCNeAHWI BapyaHT aHanmsa
npo6enoe cesa3aH ¢ 6onbwnM 06 bEMOM aMNUpuYeckon paboTel Ha MecTax, B 4aHHOM criyvae
OH He npoBoawuncsa. Tem He MeHee, KomuteT npoBen o6LnpHbIE NCCReAOBaHNS B 3TON
obnactne18,

5 Cwm., Hanpumep, aokymenTbl WIPO/GRTKF/IC/5/7 n WIPO/GRTKF/IC/5/8, a Takke o6cnenoBaHns 1 BOMPOCHUKK,
Ha OCHOBE KOTOPbIX OHU ObINM NOArOTOBIEHDI.

6 B ny6nukauum BOUC «OxpaHa 1 noaaepka poaHon KynsTypbl. [pakTudeckoe pykoBoacTso no Bonpocam NC
ANsi KOPEHHbIX HAPOAOB U MECTHbIX OBLLMHY NPUMBOAATCS ABa NpMMepa NaTeHTOB HAa MHHOBALMOHHbIE peLleHus,

[Footnote continued on next page]
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(i) SawumHas oxpaHa T3 8 pamkax nameHmHou cucmembl

YnomuHaemble MexayHapoaHble ookymeHTol: PCT, MexayHapogHasa naTeHTHas
Knaccudukaums

31. 3awmuTtHas oxpaHa — 3TO Mepbl N0 HeOoNYLLEeHNI0 HE3aKOHHOW BblAa4u NaTeHToB Ha
anemeHTbl T3 nnn otmeHe Takmx peweHnin. OxpaHa T3 B pamkax NaTteHTHOW CUCTEMbI YaLle
paccmaTpuBanacb MMEHHO C 3aLUUTHOWM TOYKWN 3PEHNS, @ HE C TOYKM 3PEHUSI NO3UTUBHOWN
AeATenbHOCTM NO nony4eHunto nateHToB Ha T3. CyluecTBylolwmMe Ha MeXAyHapOAHOM YPOBHE
06sa3aTensCcTBa, HOPMATUBHbBIE NMOSIOXKEHUST U BO3MOXHOCTM MMEIOT HEMOCPEACTBEHHOE
OTHOLLEHME K 3almnTHOM oxpaHe. OHW BKNOYAKOT NPaBOBbLIE N NPaKTUYECKNE 3alUTHbIE MEpbI,
NpYHMMaeMble B paMKax AEeMCTBYHOLLEro NaTEHTHOrO NpaBa, a Takke NpeanoXeHus no
nepecMoTpy CTaH4apPTOB MEXAYHapOAHOro NaTEHTHOro Npaea Ans yCTaHOBNEHMWS
crneymanbHbIX NPoLeayp packpbiTUA NpUMMeEHUTENBLHO K T3 (B CBA3KU C reHeTUYEeCKMMU
pecypcamu).

32. BawmTtHasa oxpaHa T3 B KOHTEKCTE CYyLLEeCTBYOLWMNX CTaH4apTOB MeXayHapOAHOro
NnaTeHTHOro npasa BKIoYaeT creayoLlmne Mepsbil:

- npaBo u3obpeTartens Ha ykasaHue B NaTeHTe B Ka4eCTBe TakoBOro,
npeaycMoTpeHHoe apyXcKon KOHBEHUMEN;

- BKJIHOYEHME B MMHUMYM fokymeHTauun PCT psga nybnukauuin, nocBALLEHHbIX
TPaAAMLMOHHBIM 3HaHUAM. JTUM obecnevnBaeTcsa cucTeEMaTUYECKUIA ydeT
3Ha4MTENbHOro o6bema yxxe onybnMKOBaHHbLIX TPAAULMNOHHBLIX 3HAHWUA Ha paHHEN
CTagun XXM3HEHHOTO LiMKNa MHOTUX MATEHTOB U BKIIOYEHNE TaKUX 3HAHWU B
ny6nukyemble OTYETbI O MEXAYHAapPOLHOM NOMCKe A0 nepexona NateHTHOW 3asBKM Ha
HauuWoHanbHyto ¢asy;

- nepecmoTp MexayHapogHou naTeHTHonm knaccudpumkaumm B 2006 r., ¢ 6onee
LUMPOKMM W onpeaeneHHbIM OTPaXKeHNEM B HEM KOHKPETHbIX BUOOB MaTepuarnos,
CBSA3aHHbIX C TPAOULMOHHBIMU 3HAHUSIMU, @ UIMEHHO, «J1eKapCTBEHHbIX NpenapaToB
HeonpeaeneHHoro cocTasa, cogepXallnx maTepumarnbl U3 MOPCKUX BOAOPOCHEN,
NULWANHUKOB, rPMOOB NN PacTEHUI UIM UX NPOU3BOAHbIX — Hanpumep,
TPaAULUNOHHBIX NlekapcTBeHHbIX TpaBy» (A61K 36/00). 3TOT nepecmoTp o3HavyaeT
NPU3HaHWE NHTENNEKTyanbHON U TEXHNYECKOW 3HAaYMMOCTN CUCTEM TPaAULMOHHbIX
3HaHW. OH NOBbILIAET BEPOSTHOCTL BbISIBNIEHUS PefeBaHTHbIX JOKYMEHTOB,
oTHocsAWwmxca T3, npu NpoBeAeHUN NAaTEHTHOrO NOMCKa, YTO ByaeT yKkpennaTb
MPaKTUYECKY0 OCHOBY 3aLLMTHOW OXpaHbl T3.

33. KomuteT paspaboTan cregyrolime cTaHaapTbl U pekoMeH4aumnn, KoTopble hopManbHO He
OTpaXKkeHbl B CYLLIECTBYIOLUX CTaHAapTax MeXayHapoAHOro NnaTeHTHOro Npaea, HO UMEKT, TEM
He MeHee, BakHOe 3HaYeHue Ans 3aWUTHON OXpaHbl:

- KomuteT yTBEpAMN CTaHAAPTLl AOKYMEHTUPOBAHMS TPAAULMOHHBLIX 3HAHWN,
oTpaxkatwLme HeobxoaumocTb rkcaumm n cobnogeHns yCnoBuin 4octyna K
[OKYMEHTUPOBAHHBLIM TPAAULMOHHBLIM 3HAHUSIM U UX UCTONb3oBaHuA';

pa3paboTaHHble Ha ocHoBe T3, BblgaHHbIX NPEACTABUTENSIM KOPEHHBLIX HAPOAOB U MECTHbIX 00LWMH. B gaHHoM
crny4yae naTteHToBanucb He camu T3, a HOBbIE U MHHOBALMOHHbLIE TEXHUYECKUE peLLeHmsl, pa3paboTaHHble Ha Ux
ocHoBe.

7 Cm. pokymeHT WIPO/GRTKF/IC/4/14, BocTyneH Ha:

https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic_4/wipo_grtkf ic 4 14.pdf.
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- KomuTteT noarotoBun pekomeHaaumm no BonpocamM 3KCnepTu3bl NaTEHTOB, CBA3AHHbIX
¢ T3, npumMeHeHWe KOTOPbIX CYLLECTBEHHO MOBbLICUT BEPOATHOCTb HEAOoMYyLLEHNS
Bblayy HE3AKOHHbIX NATEHTOB Ha TPaAULMOHHbIE 3HAHWS.

34. Ewe ogHa mepa, npegycmaTprvBaemasi HauMoHanbHbIM 3aKOHO4aTENbCTBOM psija CTpaH,
HO He 3aKpenreHHas B MeXAyHapOA4HbIX HOpMaX, 3aKnyaeTcs B TOM, YTO B MAaTEHTHOW 3asiBKe
3as8BUTENb 0083aH pacKpbITb MHOPMALMNIO, CYLLLECTBEHHYIO C TOUKM 3PEHUS]
NaTeHTOCNOCOOHOCTN N306peTEHNS, BKITHOYAA €€ NCTOUHNK.

35. HoBble 1 gONONHUTENBHBIE UHMLMATMBbLI HANpaBneHbl Ha obecneyeHne NonHOro 4ocTtyna
SKCNEPTOB K CYLLECTBYHOLMM T3 Npu OCYLLECTBNEHMN NATEHTHOIO NOUCKA M 3KCMEPTU3bI AN
dopMmpoBaHus Bornee LWMpokon 6asbl OLEHKN NaTeHTOCNOCOBHOCTM 6e3 Co3aaHMs YCNoBUIA,
obneryaroLwmx HexenaTenbHOe packpbiTMe N pacnpocTpaHeHne T3, He COOTBETCTBYlOLLIEE
HaMepeHsIM NepBOHaYarnbHO NPeAOCTaBMBLUNX UX NNLL.

(iii)  TpebosaHusi 8 omHOWEHUU packpblimusi kacarowuecss mosbko T3

36. [na ykpenneHus 3almMTHON oxpaHbl T3 B CMbICNe HegoNyLWeHWS Bbl4ayn NaTeHToB Ha
n3obpeTeHusi, ocHOBaHHble Ha T3, KOTOpble He 06nagatoT HOBU3HOW UM B OTHOLLEHUN
KOTOpbIX He NonyyYyeHo npeasaputTensHOro MHPOPMNPOBAHHOIO COrnacus Uy He
obecneyrBaeTca cnpaBeasiMBoe COBMECTHOE MOfb30BaHME BbIrogamMu OT X UCNONb30BaHWS,
PS4 CTpaH NpegycMoTpeny B CBOEM HaUMOHaIbHOM 3aKoHoAaTenbCTBe HOPMbI, Tpebytowwme
NPUMEHEHUN cneumanbHbiX POpPM PackpbITUS, KacatoLMXCa TPagULMNOHHBLIX 3HAHWUIA K
reHeTUYeCcKMX UM BMONorMYeckMx pecypcoB, UCMOMNb3yeMbIX B 3asBNAeMOM M3obpeTeHnn'. B
pamkax BTO n BONC BHeceH uenbin pag npegnoxeHunn ob ycoBepLLeHCTBOBAHUN CTaH4apTOB
MeXAyHapOA4HOro NaTeHTHOro npaea 418 yyeTa Taknx TpeboBaHunii B OTHOLLEHUW PacKpbITUS.
Takne MmexaHu3mbl NpeAcTaBnsAT coboM BaXxKHYIO (hopMy 3aUMTHON oxpaHbl T3 1 noTomy
CyLLIeCTBEHHbI ANsl AaHHOro aHanu3a. Ha cerogHsAwWwHWMM eHb HU OOMH U3 HUX HE NPUHAT Ha
MeXAyHapo4HOM YPOBHe B hopMe opuanyeckn obs3biBatoLero AoKyMeHTa, OgHaKo B TEKCTE
BOHHCKMX pyKOBOASLLMX MPUHLMMOB, KOTOPbIE HE UMetoT obasaTenbHon cunbl'®. OgHako
BoHHCcKkue pykoBogsLmMe NPUHLMNBI, KOTOPbIE HE UMEKT 06a3aTenbHOM CUMbl, HO MOTYT
paccMaTpuBaTbCs B KAYECTBE «MOMOXEHUNY UNN «BO3MOXHOCTENY ONSA Lienen HacTosLLero
aHanusa, nobygunu Jorosapusatowmecs ctopoHbl KBP paccmoTpeTs:

- Mepbl, NpegycMaTpmBaloLLME PacKpbITUE B 3asiBKax Ha pernctpaumio npas
WHTENNeKTyanbHon cCO6CTBEHHOCTN CTPaHbl NPOUCXOXAEHUSA FEHETUYECKNX PECYPCOB U
MecCTa NPOUCXOXOEHUSA TPAOAULMOHHBLIX 3HAHWUI, MHHOBALUIN U NPaKTUKA KOPEHHbIX U
MECTHbIX OOLLINH.

37. Psap «HOpMaTMBHBIX MOMOXEHUNY» N «BO3MOXHOCTEN» Oblf AOCTAaTOYHO AeTallbHO
paccMOTPEH B [IBYX UCCNeAoBaHusIX, npoBeaeHHbIx BOMC no nHuumatuee KBP2°,

8 Cm. ny6nukaumio BONC «OcHOBHbIE BOMPOCHI PACKPLITUS MHAOPMALIMM B MATEHTHBIX 3asIBKaX, KacatoLLMXCs
reHeTUYECKUX PECYPCOB U TPaAULIMOHHbLIX 3HaHWUIY», 2017 ., pa3MeLleHHy0 Mo agpecy:
https://www.wipo.int/edocs/pubdocs/en/wipo _pub_1047.pdf.

19 HaroWickuii NpOTOKOM HE COAEPXUT HUKAKMX YMOMUHAHWIA, KacaroLmxcs TpeBGoBaHN B OTHOLLIEHWW PACKPbLITUSA
MHpopmMaLmu.

20 9T uccnenoBaHus onyBNMKoBaHbI MO CreayoLwmM agpecam:
https://www.wipo.int/edocs/mdocs/govbody/en/wo _ga 32/wo ga 32 8.pdf u
https://www.wipo.int/edocs/pubdocs/en/tk/786/wipo_pub 786.pdf.
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38. Kpome TOro, otmeyanoch, 4to B BOHHCKMX pyKOBOAALMX NpUHLMNAxX aTa mepa
paccMmaTpuBaeTCsl B CBA3M C LienbiM pagoM APYrMX NPaBoBbIX U aAMUHUCTPATUBHbBIX Mep U
WHCTPYMEHTOB perynvpoBaHus, KacalLmMxcs nonb3oBaTenen reHeTM4eCckux pecypcos, B
YaCTHOCTW, MEXaHN3MOB UH(POPMMPOBAHWS NOTEHLMANbHbBIX Nofb3oBaTenen 06 nx
0683aHHOCTAX B CBA3M C AOCTYMNOM K reHETUYECKUM pecypcaM, Mep, NPU3BaHHbIX
npenaTCcTBOBaTb UCMOMb30BaHNIO rEHETUYECKUX PECYPCOB, NosfyvYaeMbix 6e3
npeaBapuTeENbHOro MHPOPMUPOBAHHOMO cornacus [JloroBapmnBatoLLEN CTOPOHDI,
NpeaoCTaBnsAoLLEN Takne pecypchbl, COTpyaHnYecTsa [loroBapmBatoLLnXCcs CTOPOH B 6opbbe ¢
npeanonaraeMbiMy HapyLLEHUAMW COrnalleHnin 0 AOCTyrne 1 COBMECTHOM NOSb30BaHNU
Bbirogamu, cMcTeM AoOpOBONbHONM cepTudmkauumn Ansa ydpexaeHui, cobnogarowmx npasmna
A0CTyna 1 COBMECTHOrO Nofib30BaHMS Bbirogamu, a Takke Mep no npeceyeHuto
HenoGpocoBeCcTHON ToproBor npakTukn?!. Kak npaBuno, Takme Mepbl NPSIMO He CBSA3aHbl C
3aKoHOLaTENbCTBOM M MPAKTUKON B 061aCTN MHTENNEKTyanbHON COOCTBEHHOCTH, XOTA Gopbba
NpoT1B HEAOBPOCOBECTHON KOMMEPYECKOW MPaKTUKN B ONPEeAENEeHHON CTENEHN
OCYLLECTBMAETCS Ha OCHOBaHUM 3aKOHOB 0 6opbbe ¢ HeJoBPOCOBECTHOWN KOHKYpPEHLMEN
(paccmaTtpmBaeMbix B HACTOSILLLEM aHanM3e NpobenoB Kak oTaeNbHasa Tema).

39. BbickasbiBanucb, B TOM YMCNE B KOMMEHTaPUSIX K NpeablayLieMy BapuaHTy HacTOSALLEro
npeaBapuTENbHOro aHanmaa Nnpobenos, CyLeCcTBEHHO PasnnyHble MHEHUSI OTHOCUTENBHO
HeobxoaumMocCTK 1 LenecoobpasHOCTM Taknx TpeboBaHMn O packpbITUKM MHCpOpMaLMK, KOTopble
Kacanucb 6bl Tonbko T3, a Takke N0 NOBOAY TOro, crneayeT N cuMTaTb CaMo YNOMUHaHWE
TaKMX NONOXXEHWUI Cy>XOEHMEM OTHOCUTENBLHO €ero LenecoobpasHocTu. B pamkax HacTosiwero
aHanusa npo6enoB He 4aeTCs HUKAKOW OLIEHKN Takux TpeboBaHUIM C TOYKN X LEHHOCTU Ans
Lenen perynmpoBaHuns, O4HaKo Npu pacCMOTPEHUN 3TUX BOMPOCOB, KOTOPOE MPUBOANUTCH HIDKE
0O6BbEKTUBHOE, (haKTUYECKOE OTCYTCTBUE MEXAYHAPOAHOIO CTaHaapTa BCE xe
KBanuuumnpyeTcs Kak popmarnbHbIn «1pobeny, NOCKombKy pedb MaeT o hopMe OXpaHbl,
NCNoNb3yeMown psgoM CTpaH, HO OTCYTCTBYIOLLIEN B COCTaBE MeXAyHapOoAHOW HOPMaTUBHOM
0asbl.

(iv) Hepackpbimbie T3

YnoMmvHaemble MexayHapoaHble JOKYMeHTbI: Mapukckas KOHBEHLMS Mo oxpaHe
npombILNeHHon cobecTBeHHoCTH (MNapwkckas koHBeHuus ), Cornawenne TPUTMC

40. Ecnu T3 He packpbliBanucb Nyonn4Ho, oHM MOryT nognagaTb nogd encTeme
CYLLIECTBYHOLNX MEXAYHAPOAHbIX CTaHOAPTOB, PEryNIMPYHOLLNX OXpaHy HEPACKPbLITOM Un
KOoHuaeHunansHon nHpopmaumm. CornacHo obwmm MexayHapoaHbIM MUHUMATbHBIM
cTtaHgapTam, yctaHosrneHHbiM CornawexHnem TPUMNC BTO, 4tobbl 6b6iTb 06BHEKTOM OXpaHbl,
MHdopMaUMs OOIMKHa:

- ObITb KOH(PMAEHLMANBHOW, B TOM CMbICIIE, YTO OHA B LIENIOM UM B €€ KOHKPETHON
KOHurypauum n coctase, He siBnsieTcst 00LLen3BeCcTHOM U AOCTYMHOM ANs nuL, Tex
KaTeropui, KoTopble 006bIYHO MMEIOT OeNO0 ¢ NogobHON MHOPMaUNEN;

- npencrtaBnAaATb KOMMep4eCKyto LEHHOCTb B CUIy cBOen KOH(*)I/I,EI,eHLl,VlaJ'IbHOCTI/I; n
- ObITb 06 bEKTOM NPpUMEHEHNA NMMLUOM, NPaBOMEPHO KOHTPONMNPYOLWNUM 3TY

MHdOpMaLNo, Mep NO COXPaHEHUIO ee KOHPUAEHUNANBHOCTN, ABMNSAOLLINXCS
000CHOBaHHbLIMW B KOHKPETHbLIX 06CTOATENLCTBAX.

21 BOHHCKME PYKOBOAALLME NPUHLMNMBLI, MYHKT 16(d).
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41. OxpaHa pacnpocTpaHsaeTcsl Ha MHpOpMaLMIo, «pacKpbiBaeMyto, Noy4aemMyo nnm
ncnonb3yemyto apyrumum nuuamm 6e3 [ux] cornacma cnocobom, NPoTMBOPEYALLNM YECTHOM
KOMMEPYECKON NPaKTUKE», KOTOPbIN ONpenenseTcs Kak BKYaLWMIN «Kak MUHUMYM Takue
OencTBus, Kak HapyLleHne yCroBui oroBopa, HapyLleHne JOBEPUS UMK NooLpeHne K
HapyLLEHWIO JOBEPUS, BKITtOYas npuobpeTeHne 3akpbITOM MHpopMaLnm TpeTbMMU NnLamu,
KOTOpbl€ 3HanM UnNu He BbISICHUNKW BCreAcTBME rpybor HEOPEXHOCTH, YTO NpMobpeTeHme Takon
MHdopMaLmM Npeanonarano Takne gencteuay. B npuHUune aTo cnpaseanuneo Ans
3HaAYUTENbHOM YacTu TPaAMLUMOHHbBIX 3HaHUIN, MOCKONbKY hakTuyeckyto kKommepuunanusaumo T3
4acTO OCYLLECTBMISAET HE NULLO, NEPBLIM NOSyYMBLLEE AOCTYN K MHOpMaLMK, a KOMMepPYeCcKne
N NPOMBbILLUNEHHbIE KOMMAHUN, C KOTOPbIMU OHO B3aMOLENCTBYET.

42. JTOT MexayHapoOHbI CTaHAapT XapaKTepuayeTcs Kak cpeacTBo «obecnedeHus
a(ppeKkTNBHON OXpaHbl OT HeAOBPOCOBECTHOW KOHKYpPEHLMW, NpeaycMoTpeHHon ctatben 10bis
Mapwxckon koHBeHUMU (1967 r.)». CpoK oxpaHbl ABNAETCHA NPaKTUYECKN HEOTPaHUYEHHbIM,
€CIn NpoJoIIKalT COXPaHATLCS COOTBETCTBYIOLLME YCMOBUSA (HanpuMep, oXpaHa npekpaiiaet
cBOe AencTteme nocrne nyenuyHoro packpbiTMa 3HaHUM ux obnagaTtenem).

43. OueBMOHO, YTO 3TOT MEXAYHApPOAHbIA CTaHO4APT NMPUMEHUM K 3HAUYUTENBHOW YacTun
TPaOVLMOHHBIX 3HAHWI, HO CTOSb e OYEeBUAHO, YTO 3HAYMUTENbHas UX YacTb He ByaeT
noanagatb noa ero gencreme. 1o noBogy NPUMEHEHWst 4AaHHOro cTaHAapTa Mornu bl
BO3HUKHYTb, B YAaCTHOCTH, criegytoLlime BOnpochI:

- B Kakux cnyyasix T3, packpblTble B paMKkax onpeaeneHHon TpaamunoHHON OGLLMHBI,
NPOAOIHKAIOT CUMTATLCA «TAUHLIMU» ?

- KakoBa BO3MOXHas porib TPaAMLMOHHOTO npasa unu obbibaes ObLLMHbI B
onpeaeneHnn Toro, BbINOSHAKTCS NM YCNOBMA NpeaocTaBneHnsa oxpanbl? (Tak,
Hanpumep, B peleHun no aeny «Foster v Mountford» 22, koTopoe 4acTo uuTupyeTcs B
KomuteTte, TpagmumMoHHOE NpaBoO KOPEHHOM OBLLMHBI 6bINI0 NPU3HAHO 4OCTAaTOYHbIM
0Nl NpU3HaHnA obs3aTenbCcTBa COXpaHEHUsT KOHPUOEHLMANbHOCTH)

- ByayT nun 3HaHu4A, KOTOpble He NPeACTaBnAT ANA OOLWMHBI KOMMEPYECKOMN LIEHHOCTH,
HO NpeacTaBNAT ANA Hee OYXOBHYIO U KyJbTYPHYI LEHHOCTb, NO-NPeXHeMy
OXPaHATbCS B Cryyae, ecnv TpeTbe NMLO U3BMEKAET U3 HUX KOMMEPUYECKYHO BbIrody?
WHbiMK cnoBamu, ecnv obwmHa xpaHuT T3 B TalHe N0 NpuYMHam OyXOBHOMO
Xapaktepa, He CBSI3aHHbIM C KOMMEPYECKMMU MHTEPECAMMU, U OaXKeE aKTUBHO
OoTBepraeT Uaek X KOMMEPYECKON OLEHKN, BYAyT N1 OHM NMO-NPEXHEMY OXPaHATHCA
B Ka4eCTBEe HepacKpbITON nHdopmauun?

44. TlockonbKy 3TOT CTaHAAPT ABMASETCA MUHUMAIbHbLIM, CyLLECTBYIOT BO3MOXHOCTU
npyMmeHeHuns 6onee obLmMx OpM OXpaHbl B pamKax HauMOHaNbLHOro 3akoHogaTensCcTBa, Koraa,
Hanpumep, T3, pacnpocTpaHABLINECS TOMBbKO BHYTPU KOHKPETHOM OBLUMHBI, MPU3HAOTCA He
pacKkpbITbIMK U, Kak crneactene, nognexawmnmm oxpaHe. CyLecTBEeHHbIM (PakTOpOM MOXeET
TaKke cYMTaTbCHA AyXOBHAs U KyNbTypHas LEeHHOCTb 3HaHWUM (Korga oqHOWM TOMbKO
KOMMEPYECKON LEHHOCTU TPAgULMNOHHBIX 3HAHUA MOXeT OblTb HE4OCTaTOYHO A8 NPU3HaHUA
nxX nognexawmmmn oxpaHe); moxeT Bbl Takke NpU3HaBaTbCA POSib TPAAMLMOHHOMO Npasa u
00blyaeB O6LLUMH (Hanpumep, Npu onpeaeneHnn «pasyMHbIX Mep 4515 o6ecneyeHust oxXpaHbi»).

22 Cm., Hanpumep, «IP Needs And Expectations Of Traditional Knowledge Holders: WIPO Report on Fact-Finding
Missions On Intellectual Property and Traditional Knowledge (1998-1999)», BOUC, 2001 e., cmp. 75.
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(v) HedobpocosecmHas KOHKYpeHUUs

YnoMmnHaemble MexgyHapoaHble JOKYMeHTbI: [Mapmxkckasa koHBeHuusi, TRIPS

45. TMapwxckas KOHBEHLMA NpegycMaTpuBaeT «3dEKTUBHYIO 3alnTy OT HE4OOPOCOBECTHOM
KOHKYpPEeHUUN», yKasbiBasi, YTo «[a]JkToM HegoBGpoCOBECTHOM KOHKYPEHLUN CHATAETCA BCAKUN
aKT KOHKYPEHLMMW, NPOTMBOPEYaLLNA YECTHBIM 0Obl4asiM B NPOMBbILLIIEHHbBIX Y TOPrOBbIX AENax».
Taknm 0bpasom, 3TO NOHATNE HEQOOPOCOBECTHOM KOHKYPEHLIMMN CHOPMYNMPOBAHO B OOLLEM
BMAe, XOTs Npu 3TOM ocoboe BHMMaHMe obpallaeTcs Ha criegyrowme Buabl 4eNCTBUNA:

- AEencTBUS, co3garoLlime BO3MOXHOCTb CMELLIEHNS C npeaonpuaTnem, I'IpO,EI,yKLl,I/IeIZ nnn
I'IpOMbILLIJ'IeHHOl7I nnn TOpFOBOVI AeATeNbHOCTbIO KOHKYPEHTA;

- JI0XKHble YyTBEPXOEHNA NPpU OCYLLEeCTBITEHUN KommepquKon neATenbHOCTH,
AnckpegnTupyrwme npeanpuatmne, npoaykrbl U NPOMbILLNEHHYIO UMK TOProByto
0eATeNnbHOCTb KOHKYPEHTa,

- YKa3aHua nnn yteepxgeHunsd, Kotopblie MOrytT BBeCTu 006LLIEeCTBEHHOCTL B
3a6ny>|<,1:|,eHv|e OTHOCUTENbHO XapakTtepa, cnocoba n3roToBneHns, CBOMCTB,
NPUrogHoOCTN K NpMMeHeHUo U1 Konmvyectesa TOBapoOB.

46. OTun Bonee TOYHbIE onpeaesnieHns HeJoBPOCOBECTHOWM KOHKYPEHLINN MPUMEHUMBI,
Hanpumep, K 4ENCTBMSM MO KOMMeEpPLManm3aunm n3genuin, cosgaBaemMbix Ha ocHose T3,
KOTOpbI€ BbIAAKTCS NOXXHbIM 00pa30oM 3a NOASMHHBLIE U34ENUSA KOPEHHOW UM MECTHON
OGLLNHBI, HEe Byay4mn TakoBbIMK, CO34AKT BO3MOXHOCTb CMELLEHNSI C HAMU UK BneYaTneHne
0000peHnst Taknx n3aenui Unm NxX N3roToBneHNs Takom oOLLUMHONM, BO3HMKatOLLEe B pe3ynbTaTe
obmMaHa unu cmelueHuns?,

47. OpfHa 13 BO3MOXHbIX TPAKTOBOK 3TUX MEXAYHapOAHbIX CTaH4ApTOB (KOTOpble Takke
BBOAATCA B AenictBue Cornawexnem TPUNC) cocTomT B TOM, YTO OHM Mornn Obl oxBaTbiBaTb
Bonee Wnpokn Kpyr opm OXpaHbl, HE CBOAALLMXCS K NpefoTBpaLLEeHN0 AENCTBUMN,
CBSI3@HHbIX CO CMELLEHNEM, FTOXHbIMU 3aBEPEHNSIMUN UITN 4E30PUEHTUPYIOLLINMM
yTBEPXKOEHUAMM, NPUBESEHHbIX BbIlLE B KAa4eCcTBe NpuMepoB. B 0gHOM M3 KOMMEHTapueB K
3TOMY MOMOXXEHUIO rTOBOPUTCS:

Kaxxgasi ctpaHa onpegensieT cogepkaHne NOHATUS KKOHKYPEHLMN» UCXoasa U3 CBOEro
COBCTBEHHOr0 NOHUMAaHWS: CTPaHbl MOTYT PacnpOCTPaHATb NOHATUE «HeLO0BPOCOBECTHOM
KOHKYPEHLMUN» Ha OENCTBUS, HE ABNSAIOLLNECS KOHKYPEHLMEN B Y3KOM CMbICIE CMOBa...
Bcsiknm akT KOHKYPEHLMN JOITKEH CHATATLCS akTOM HEA0OPOCOBECTHOM KOHKYPEHL MM,
€Cnn OH NPOTMBOPEYUT 0BblHasiM YECTHOW MPOMBILLSIEHHON U TOPrOBOW MPaKTUKMN.
[aHHbIN KpUTEPUIA HE OrpaHNYMBaETCs 0ObIYasMN YECTHON NPAKTUKK, CYLLIECTBYIOLUMM B
CTpaHe, rae ucnpawmBaeTcsa oxpaHa oT HeJoBpPOCOBECTHOM KOHKYpeHUnn. CyaebHble u
aQMVHUCTPaTUBHbIE OpraHbl Takon CTPaHbl OIMKHbI ByayT yunTbiBaTh M 0Obl4an YECTHON
NPaKTUKK, CyLLECTBYOLWME B MeXAyHapoaHoW ToproBne. Ecnu cynebHbin nnm
aAMWHUCTPATMBHbIN OpraH CTpaHbl, B KOTOPOW UCMpaLLMBAETCA OXpaHa, KOHCTaTUpYyeT,
4YTO OBXanyeMbli akT NPOTUBOPEUUT OBbIYasiM YECTHOW MPOMBILLFIEHHOW NN TOProBOM
NPaKTUKK, OH 00s13aH OydeT cunmTaTb AaHHbLIA aKT akTOM HeqOoOpPOCOBECTHOM
KOHKYpEeHUMNen 1 NPUMEHNTb CaHKLUW 1 NpaBoOBble CPeacTBa, NPeayCMOTPEHHbIE ero

23 Cm. npumepsl B ny6nvkauun BOUC «OxpaHa 1 nogaepxka poaHoit KynbTypbl. lNpakTuyeckoe pykoBoOCTBO Mo
Bonpocam MIC gns KOpeHHbIX HApPOAOB U MECTHbIX OOLWMHY, CTp. 57.
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HaLMOHarnbHbIM 3aKoHoAAaTeNbCTBOM. og ynomsiHyTbie KpUTepur MoryT nognagatb
camble pasnuyHblie OencTBuA?.

48. Takvmm o6pa3om, AaHHOE NOMOXEHME MOXHO TONIKOBATh KaK BKIOYaloLLee OXpaHy 1 oT
Opyrux (opm UCronb3oBaHUA TPAAULNOHHBIX 3HAHUI, KOTOPbIe CHUTAOTCHA NPOTMBOPEYaLLnMK
YecTHOM npakTuke. Takke Bcerga eCtb BO3MOXHOCTb NPeayCcMOTPETb B HALMOHANTbHOM
3aKoHO4aTENbCTBE, YTO aKTbl HE4OOPOCOBECTHON KOHKYPEHLIMN MOTYT BKIIlOYaTb
HeocHoBaTeNbHOe oboralleHne 3a cHeT NCMONb30BaHMS TPAAULUMOHHBLIX 3HAaHWUIA N N3BMEYEHNE
KOMMEPYECKOWN BbIrobl N3 HE3AaKOHHO NPUOBpEeTEHHbIX T3.

49. BoO MHOrMx HauMoHanbHbIX 3akoHax 0 6opbbe ¢ HegoBpPOCOBECTHOWM KOHKYPEHLMEN
npeaycMaTpuBaloTCsl Mepbl NpeceyeHnst n gpyrux opmM KOMMEPYECKOro NOBEAEHUS], KPOME
OENCTBUN, BbI3bIBAKOLLUX BO3MOXHOCTb CMELLEHUS, UITN NTOXKHbBIX/0E30PUEHTUPYOLLMX
yTBepxaeHun. OHu kacaloTca 1 Takon HegobpocoBECTHOW AEMNOBOM MPaKTUKN, Kak
yCTaHOBIIEHME MOHOMOMNUI, a TaKkke apyrme opMbl UCNOSNb30BaHUS TPAANULMNOHHBLIX 3HAHWN,
KOTOpbl€ MOTYT paccMaTpuBaTbCH Kak YeCTHas, HO He cnpaBensiMBas KOHKYPEHLNSA —
Hanpumep, UCKYCCTBEHHOE 3aHMXKXEHME LIEH C LeNbio Pa3opeHns KOHKYPEHTOB.

(vi)  OmnuyumersibHble 0603HaYeHUs

YnomuHaemble MexayHapoaHble ookymeHTbl: Cornawenne TPUTC, Magpuackoe
cornaweHue n NMpotokon, JinccaboHckoe cornaweHne 06 oxpaHe HaMMeHoBaHWU MecT
npouncxoxgeHus, Maprmxckaa KOHBEHLMS

50. OxpaHa oTnuunTENbHBLIX 0603HAYEHNI B COOTBETCTBUN C MEXAYHAPOOHbIMU
AOKYMEHTaMu pacnpoCcTpaHaeTCs Ha:

- 0OblYHblE TOBapHble 3HaKM (BKNOYas 3HaKu 00CNyXnBaHus);

- cepTudmrKauNOHHbIE N KONNEKTUBHbIE 3HAKW;

- reorpaguyeckue ykasaHus.
51. Takas oxpaHa He obecneumBaeT OxXpaHbl 3HAHUI Kak TakoBbIX. OQHAKO OHa MOXET
obecneynTb ee KOCBEHHO, NPY MOMOLLN CPEACTB OXpaHbl OTNNYMTENbHBLIX 0603HAYEHNI,
CMMBOJIOB, OPHaMEHTOB M reorpadryeckmx ykasaHu, a Takke NoATBEpKAEHNU 04006peHns co

CTOPOHbI OGLUMHbI UNK cepTUUKATOB NOASIMHHOCTU, KOr4a OHU NPUMEHSIIOTCS ANt MapKUPOBKM
NPOAYKTOB U1 YCyr, OCHOBaHHbIX Ha TPaAAWULMOHHbLIX 3HAHWUAX UMK UX UCNONb30BaHWUN.

24 I.b ogeHxay3eH, PykoBOACTBO Mo NpUMeHeHMI0 MapuKCKoi KOHBEHLMM MO NMPOMBbILLIIEHHON COBCTBEHHOCTH
(1968 r.), cTp.144 (CHOCKM ONyLLEHBI).
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52. Takue oTnununTenbHblIe 0603HAaYEHUSA MOTYT TakkKe NONyYUTb 3aLLUMTHYIO OXpaHy npu
MOMOLLIM TaKkuX NPaBOBbIX MEXaHU3MOB, 0OCOBEHHO NyTeM o6XanosBaHusa Unyu ocnapveBaHus B
cygax perncrpaumi, paBHOCUIbHbIX BBOASLLEMY B 3abnyxaeHne unm obMmaHHomy
MCNOMb30BaHUIO 3HAKOB, CUMBOJSIOB, CIIOB MUINK reorpacnyeckmnx ykasaHui, cBs3aHHbIX ¢ T3,
MexayHapoaHble cTaHOapThbl MOTyT NPUMEHATLCA Ans obecneveHnst oTkasa B permctpaumm
UNU NPU3HaHUSA He4eNCTBUTENbHBIMU 3HAKOB, NPOTMBOPEeYaLLMX Mopanu nnu obLecTBeHHOMY
nopsaky. B HekoTopbIx crnyyasax Takume 3anpeTuternbHble AeNCTBUS UCNONb30BaNuchL Ang
obecneyeHuns oTkasa B perucrTpauum Unm aHHynMpoBaHUs permcTpaumm ToBapHbIX 3HaKOB,
KOTOpble MOMNK Obl BbITb OCKOPOUTENBHBIMW OJ151 KOPEHHbBIX OBLLWH MO KYyNbTYPHbIM MUK
AYXOBHbIM Mpu4rHam (BONpocChkl 3awnMTHOM oxpaHbl TBK B pamkax cuctemMbl OXpaHbl TOBapHbIX
3HaKOB paccMaTpuMBaloTCs B YTOMHEHHOM BapuaHTe aHanmsa npobenos B oxpaHe TBK.
(MccnepgosaHue Bonpoca o 3awmuTHOM oxpaHe TBK B pamkax cMcTeMbl TOBapHbIX 3HaKOB CM. B
aHanuse npobenos B o6nactn TBK?.)

(vii) Npaeo npombiwieHHbIX 06pa3uos

YnoMmnHaemble MexgyHapogHble okymeHTbl: Cornawenne TPUNMC, BepHckasi KOHBEHLMS,
[Maarckoe cornawieHne o MexagyHapogHoOM AeNOHMPOBaHMM NPOMBbILLIIEHHBIX 06pas3LoB,
Mapwuxckan KOHBEHLMS

53. OxpaHa 0bpa3sLoB He KacaeTcsl CoaepXaHUS 3HAHU Kak TaKOBOro 1 B BOMnbLUEN CTENEHU
CyLLeCTBEHHa ANnd OXpaHbl TPAANLMOHHbBIX KyNbTYPHbIX BbIP@XXEHU, YeM Ansi oxpaHbl T3 (Cm.
YTOYHEHHLIN BapuaHT aHanuaa npobenos B obnactn TBK, 4ONONHAKOWNA SaHHbLIN aHanua).
Tem He MeHee, MexXayHapoaHble CTaHAapThl B 06nacTn oxpaHbl 06pasLoB MOryT
obecneymBaTb onpeaeneHHble BUAbl KOCBEHHOW OXpaHbl HEKOTOPbLIX T3, 0COOEHHO B TEX
cnyyasx, korga obpasLbl TECHO CBsI3aHbl C KAKON-TO KOHKPETHOM cuctemon T3, Hanpumep co
CrnocoboM M3roToBEHUS OPYAUIA, My3blKarbHbIX MHCTPYMEHTOB UMW KyCTapHbIX U3OeNui.
OxpaHa npegycmoTpeHa A5s NpOMbILNEHHbIX 06pa3LoB, KOTOPbIE ABMAKTCA HOBbIMU UMK
OpUrMHaNbHbIMKU, OAHAKO BO3MOXXHO MCKITOYEHME OXpaHbl 00pa3uoB, 00YCrnoBNeHHOE rMaBHbIM
00pa3omM TEXHUYECKUMMU UMK PYHKLMOHAIbHBLIMM COODPaXeHNAMMN.

54. B koHTekcTe obcyxaeHus npoekta [loroBopa 0 3aKOHax No NPOMbILLIEHHBIM 06pa3Lam
pag, rocygapcTB-YrieHOB BHEC MPEAnoXeHne o ToM, YTobbl NpegyCcMOTPETb BO3MOXHOCTb
0043aTenbHOro packpbITUS NPOUCXOXAEHUS Unn uctodHuka TBK, T3 vnun
Bronorn4yecknx/reHeTMYECKNX PeCypcoB, NCNONb30BAHHbLIX NPW CO3A4aHMM NPOMBbILLIIEHHOrO
obpasLa unu BoLLEaLMX B €ro COCTaB, B KA4eCTBE O[IHOrO U3 PEKBM3NTOB 3aABKN?.

(viii) Asmopckoe rpaso U CMeXHble npasa

YnomuHaemble MexayHapoaHble AokymeHTbl: Cornawenne TPUNNC, BepHckasa koHBeHUMS,
Horosop BOUC no ucnonxHutensm n poHorpammam (JND)

25 Hogas 3enaHams n Anackoe CooBLEeCTBO NPUHANYM crieumarnbHble NMOMOoXeHWs, He Aonyckatowme peructpauum
TOBaPHbIX 3HAKOB, BKIIOYAIOLLMX HA3BaHUS UK BbIPaXXEHWUSI KYNbTYpPbl KOPEHHbIX HAPOAOB, KPOME TEX CIy4aEes,
KOraa 3asiBKu Ha pernctpauuio ToBapHbIX 3HAKOB NoAalTCa NPpeacTaBUTENs MM KOPEeHHbIX HApOAOB N ApyruMmun
nvuamu ¢ nx cornacus. Cm. AONOMHUTENBHYIO MHpOPMaLMIO B pumepax, npusoanmMblx B nybnukaumm BOUNC
«OxpaHa 1 nogaepkka poaHoN KynbTypbl. [pakTuyeckoe pykoBOACTBO Mo Bonpocam VC ans KopeHHbIX HAapO4oB U
MECTHbIX OOLLUUHY», CTP. 44.

26 [lokymeHT BONC WIPO/GRTKF/IC/37/7, npunoxeHue: 4acTb |l: «3HadeHne TepMuHa "npobensi"», NyHKT 34;
yacTb Il A: «MecCTHble 1 TpagnUMOHHbIE Ha3BaHWS, CrloBa M CUMBOSbI», NYHKTbI 58 1 59; vyacTb Il B: «MecTHble u
TpaguUUOHHbIE HA3BaHUSA, CroBa 1 CUMBOIbIY, NYHKTbI 71-75; n yacTte Il D: «Mcnonb3oBaHme oTnnunTEenbHbIX
3HaAKOB U NPUHLMNOB 6opbbbl C He[OBPOCOBECTHON KOHKYPEHUMEN AN NPOTUBOAENACTBUS HEMPABOMEPHOMY
npucBoeHuio penyTaumm, accounmpytotenca ¢ TBK ("ctuna" TBK)», nyHkT 101; v yacTb Il D: «MecTHble 1
TpaguLUMOHHbIE HA3BaHUSA, CoBa N CUMBOIbI», NYHKT 113.

27 NokymeHT SCT/35/2.
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55. ABTOpcKO-npaBoBasi OXpaHa KacaeTcsi hOpMbl BbIpaXXeHUs 1 He 3aTparveBaeT
coaepXaHus 3HaHWIM Kak TakoBbIX; B CBA3WN C 3TUM OHa bonee cyllecTBeHHa AN OXpaHbl
TPaOVLMOHHBIX BbIpaXXEHUIN KyNbTypbl, 4eM Ansa oxpaHbl T3 (cM. aHanm3 npobenos B obnacTtu
TBK B gokymeHte WIPO/GRTKF/IC/37/7). Tem He meHee, MexayHapoaHble CTaHaapThbl B
obnacTn aBTOPCKOro npaBa U CMEXHbIX NPaB MOXXHO paccMaTpuBaTh B Ka4eCcTBe O4HOro 13
crnocoboB obecneyeHnst KocBeHHOM oxpaHbl T3. B 4acTHOCTW, aBTOpCKOE NpaBo MOXET
NMPUMEHSITLCS B OTHOLLEHMM OnMcaHuii T3, BKIIOYEHHbIX B 6a3y AaHHbIX, @ Takke KOMNUNSALMNA
T3, KOTOpblEe OXPAHSIOTCA B KA4ECTBE KOMMUMSLMIA B TOM Clyyae, eCnv OHX NpeacTaBnsoT
cobow «no noadopy ¥ pacnonoXeHWo MaTepranoB pe3ynbTaT MHTENNEKTYanbHOro
TBOpYecTBa». OpHako Takasi KOCBEHHas oxpaHa T3 ¢ NOMOLLbI aBTOPCKOro npaBa He
pacnpocTpaHsieTcs Ha copepxaHme T3 Kak TakoBbIX, U MO3TOMY TPETbM NnLa MOryT
NCNONb30BaTb TEXHUYECKNE 3HAHUSA U HaBbIKM U OCHOBHOE coaepxaHune T3 aaxe B TOM criyyae,
€CNn OHM BKIOYEHbI B 6a3y AaHHbIX, OXpPaHAEMYH0 aBTOPCKUM NPaBOM.

56. Kak npasuno, ecnn T3 npuHumatoT popmy TBK, oxpaHa TBK MoxeT cumtaThes
KOCBEHHOW oxpaHon T3 (Hanpumep, 3ByKO3anncb TPaanLUOHHOIO UCNOSTHEHUS!, UCMOfb3yemas
ans nepegayn T3 B pamkax 0OLMHBLI, MOXET OXpaHATbLCA B kadecTBe 3anucu TBK; ato
NO3BOSISIET OrpaHNYMBaTh PacnpoCTpaHeHne 3anucu n OCTYM K HEW, KOCBEHHO OrpaHnynBas
TeM cambiM gocTyn K T3, cywecTteytowmnx B oopme TBK, n nx pacnpoctpaHeHue); nogpobHee
CM. YTOMHEHHbIV BapuaHT aHanu3a npobenos B oxpaHe TBK, 4ononHAWLWMA OaHHbIV aHanu3.

(b) [NonoxeHue den 8 Opyaux obracmsx Mexxo0yHapoOHo20 nybau4yHo20 rnpasa

57. OcHOBHOEe BHMMaHMe B paMKkax HacToslLLero aHanmsa npobenos yaeneHo
MeXAyHapoaHbIM HOpMaM, BXOASLLMM B COCTaB 3aKkoHodaTernbCcTBa 06 MHTennekTyanbHom
COBCTBEHHOCTM, M CBA3M 3TOro 3akoHogatenbcTBa ¢ T3. Tem He MeHee, bonee obLumne HopMbI
MeXxayHapogHoro nybnuyHoro npaea, Hanpumep, HOPMbI, KacatoLmMecsi OXpaHbl OKPY>KatoLLen
cpenbl, reHEeTUYECKMX PeCypCOB PacTEHUIN N NPaB KOPEHHbIX HaPO4O0B TakkKe MOryT UMEeTb
onpeaeneHHoe 3HavyeHre ang obuuen 6a3bl MexxgyHapogHOro 3akoHodaTenbcTea n Mep
perynupoBaHus B obnactu T3. Hwxe npuBoanTcst KpaTkuin 0630p Takmx HOpM.

YnoMmuHaemble mexayHapogHble JOKYMeHTbl: KoHBeHumMs o Buonornyeckom pasHoobpasum
(KBP), Harowncknin npotokon, MexgyHapoaHbii gorosop ®AO, KoHeseHuus OpraHmsaumm
O6beguHeHHbIX Hauwuin no 6opbbe ¢ onycteiHnBaHnem (KOOHBO)

(i) KoHeeHuusi o buonoauyeckom pasHoobpasuu

58. OpaHa 13 KOHKpeTHbIX obracTen TpaguULMOHHBLIX 3HaHWUI — 0BnacTb 3HaHWIA,
CYLLIECTBEHHbIX Ans coxpaHeHus n obecneyeHnss yCTOMYMBOro NCNonb30oBaHmnst GUONoOrM4ecku
pa3Hoo6pa3HbIX pecypcoB, perynupyetcst KoHBeHumen o buonornyeckom pasHoobpasum,
cornacHo koTopoWn [JoroeapuaroLLLascsa CTOPOHa:

obecneymBaeT, C y4eTOM MONOXKEHWUIA CBOETO HaLMOHaNbHOro 3akoHoAaTeNnbCTBa,
yBaXeHWe, COXpaHeHne 1 NogaepKaHne 3HaHUii, HOBOBBEOEHWUI 1 NPAKTUKM KOPEHHbIX U
MECTHbIX OBLLVH, OTpaXaLwmX TpaauLMOoHHbIe (DOPMbI KIU3HU, BaXKHbIE AN COXpaHEHMUs:
1 YCTOWYMBOIO MCMONb30BaHMs BUONorMyeckoro pasHoobpasus, 1 cnocoGCTBYeT UX
6ornee LWMPOKOMY NPUMEHEHUIO C 000BPEHNS 1 NPU YYacTUM HOCUTENEN TakUX 3HAHWN,
HOBOBBEEHUI 1 NPaKTVKK, a Takke NooLLPSEeT COBMECTHOE MOb30oBaHWe Ha
cnpaBeanMBoi OCHOBE BbIro4aMu, BbITEKAIOLWNMM U3 MPUMEHEHMUS TaknX 3HAHWUIA,
HOBOBBEAEHWUI U NPaKTUKK.



59.

60.

61.

62.
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(i) Haeouckul npomokos

CtaTbsi 7 Haronckoro npoTokona riacur:

«B COOTBETCTBUM C MONOXEHNAMW BHYTPUrocygapCTBEHHOro npasa kaxxgas CTopoHa
NPUHUMAET COOTBETCTBYIOLLME MepPbI C Lienbio obecneveHnst Toro, 4tobbl 4OCTYN K
TPaANLUMOHHBIM 3HaHUSIM, CBA3aHHbLIM C FrEHETUYECKMMU pecypcammn, HOCUTENSIMU
KOTOPbIX ABMAOTCH KOPEHHbIE U MECTHbIE OBLLUHBI, OCYLLECTBNANCH C NPeABapUTENbHOMO
1 060CHOBaAHHOrO cornacusi UM ogoBpPEeHNs 1 NPU y4acTUM AaHHbIX KOPEHHbBIX N MECTHbIX
0BLWWH 1 YTOBbI BbINM YCTAaHOBMNEHbI B3aMOCOTrIaCoOBaHHbIE YCITOBUSI».

B oaHHOM KOHTEKCTEe CyLLeCTBEHHbI U NOMNOXeHUsA cTaTbh 5.5:

«Kaxpas CTOpOHa npuHMMaeT B 3aBUCUMOCTU OT obcToATENLCTB 3aKkoHOAATENbHbIE,
aAMUHUCTpPATUBHbIE 1IN NONMUTUYECKMEe Mepbl ONnA obecneyeHnst COBMECTHOrO
Mcnonb3oBaHnA Ha cnpaBe,u,nleoﬁ n paBHOIZ OCHOBE BbIro4 OT NPpUMEHEeHUsA
TPaaANUNOHHbIX 3HaHWI, CBSA3aHHbIX C FrEHETUYECKUMN pecypcamu, C KOpeHHbIMAU N
MECTHbIMW OBLLMHaAMM, SBISIOWUMUCSA HOCUTENAMM TakuxX 3HaHUA. Takoe COBMECTHOE
ncnonb3oBaHWe BbIro OCyLWECTBIIAETCA Ha B3aUMOCOITIaCOBaHHbIX YCITOBUAXY .

Kpome ToOro, cornacHo crtatbe 16,

«1. Kaxxgaa CTopoHa NnpuHMMaeT COOTBETCTBEHHO Clnyyalo Hagnexaiume agekTnBHbIE U
copa3MepHble 3akoHOoAAaTeNbHbIE, aAMUHUCTPATMBHbLIE UMK NONUTUYECKNE MePbI NS
obecneyveHunst Toro, 4Tobbl 4OCTYN K TPAANUMOHHBIM 3HAHUAM, CBSI3AHHbBIM C
reHeTM4YeCcKMMn pecypcamm, KOTopble NCMOMb3yHTCA B Npeaenax ee topucankumm,
OCYLLIECTBIANCS B COOTBETCTBUM C NpeABapuTenbHbIM 060CHOBaAHHBIM Cornacuem unm c
0pobpeHns 1 Npy y4acTUN KOPEHHbBIX N MECTHBLIX OBLLMH 1 YTOObI ObINM YCTAHOBIEHDI
B3aMMOCOr1acoBaHHbIE YCIOBMS, Kak ONpedeneHo B HaLMOHANbHOM 3aKkoHod4aTeNnbCcTBe,
perynupyroLLem AOCTYN K reHeTUYEeCKUM pecypcam 1 COBMECTHOE MCMONb30BaHNE BbIrOA,
UIn B perynaTtmBHbIX TpeboBaHuax apyron CTOpPOHbI, rae HaxoOaaTcsl Takue KOpEHHbIE 1
MeCTHbIE OOLLUHBI.

2. Kaxxgaa CTopoHa npyHuMaeT Hagnexaiume, ayeKkTuBHbIE U copa3MepHble Mepbl Ans
yperynmpoBaHuns cutyaumi HecobnogeHms mep, NPUHATBIX B COOTBETCTBUN C
BblLLENpUBEAEHHbIM NYHKTOM 1.

3. CTOpPOHbI COTPYAHNYAKOT, HACKOSbKO 3TO BO3MOXHO U LienecoobpasHo, B cnyyasnx
npegnonaraemoro HapyLleHMs HauMOoHaNbHOMro 3aKoHOA4ATENbCTBA UMK PErYNATUBHbIX
TpeboBaHWI, PEryNUPYHOLLNX OOCTYMN K FEHETUYECKMM pecypcam U COBMECTHOE
NCNONb30BaHME BbIr0A, O KOTOPbIX FTOBOPUTCS B BblLLENPUBEAEHHOM MyHKTE 1.»

(i) MexxOyHapoOHbIl do2osop ®AO

Ewe ogHa KOHKpEeTHadA obnactb TPaanUNOHHbIX 3HaHWN, @ UMEHHO 3HaHWS, UMetoLLnEe

OTHOLLEHWNE K reHETUYECKMM pecypcaM pacTeHUn Ans uenen npoM3BoACTBa NPOAOBOSLCTBUS U
BeOEeHUs CENbCKOro Xo3siMcTBa, perynupyetca MexayHapogHeim gorosopom ®AO o
reHeTMYEeCKMNX pecypcax pacTeHUn ansa NponM3BOACTBA NPOAOBOSLCTBUS U BEAEHMUS CEIbCKOro
xo3anctea (MOIPPIIC), koTopbi npegycmaTpmBaeT, YTo «kakgasn [JorosapuBatoLlaaca
CTOpPOHa AOSKHAa B Hagnexawmx criyyasix 1 ¢ y4eTom CBOEro HaLMoHarnbHoro
3aKoHOAaTenbCTBa NPUHMMAaTL Mepbl AN 3aWmnTbl M NOOLLPeHMs NpaB hepmepoB, BkItovas: (a)
oXpaHy TPaAMUMOHHBIX 3HAHUI, KACAOLLMXCA TEHETUYECKMX PECYPCOB pacTeHMIn ans
NPOW3BOACTBA NPOAOBONLCTBUSA U BEAEHUS CEMbCKOro X03ancTaa; (...)%%»

28

Cratbs 9 MOIPMNXC («MpaBa dhepmepos»).
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(iv) KoHseHuus OpeaHusauuu ObbeduHeHHbIx Hayuti no 6opbbe ¢ onycmbiHUBAHUEM

63. CornacHo KoHBeHumn Opranunsauun O6beamnHeHHbx Haumin no 6opbbe ¢
onycTbiHnBaHneMm (KOOHBO), CTOpOHbI 3aLumLLatoT, MOOLLPSOT U UCMOMb3YOT
COOTBETCTBYIOLUME TPAAMLMNOHHbIE U MECTHbIE TEXHOMNOMMM, 3HaHWUS, HOY-Xay U NPaKTUKy U C
3TOM Uenbio 0643Y0TCA «COCTaBMATb CBOAHYO MHAPOPMALIMIO O TaKNX TEXHOMOMUSAX, 3HAHUSIX,
HOY-Xay 1 NpakTuKe 1 BO3MOXHOCTAX UX UCMOSb30BaHMA C y4acTUEM MECTHOIO HaceneHus u
AOMKHbIM 06pa3oM pacnpoCTpaHsTb Takyo MHpOPMaLMIO B COTPYAHUYECTBE C
COOTBETCTBYHOLUMMU MEXNPABUTENBCTBEHHLIMW U HEMPABUTENBCTBEHHBIMU OPraHn3aunaMm»
(ctaTtbs 18.2(a)). Kpome Toro, KOHBEHLMEN NpegyCMaTpPMBaETCs, YTO permoHasbHble
MEepPONpPUATUA MOTYT BKIOYATb «MOArOTOBKY NEpPEeYHEen TEXHOMNOrI, 3HaHWI, HOY-Xay U
NpaKkTU4eckUX MeTOAOB, a TakkKe TPaAULMOHHBIX U MECTHbBIX TEXHOMOIMIN U HOYy-Xxay U
nooLpeHne Nx pacnpocTpaHeHns: 1 ucnonb3oBaHus» (ctatbsa 6(b) npunoxenus Il).

c)  Hpyaue mexoyHapoOHbIe OOKYMeHMbI

YnoMmnHaemble MexayHapoaHble TeKCTbl: BoHHCKkne pykoBogswime npuHumnbl no KBP,
[eknapaumsi 0 npaBax KOpPEHHbIX HApPoAoB, VIHTepnakeHckas Aeknapaunsa no reHeTU4EeCKnm
pecypcam XMUBOTHbIX

(i) GoHHCKUE pyKosoOoswue npuHyunbl

64. Bo BeegeHun NcnonHnTensHOro cekpetaps K BOHHCKUM pyKOBOAALLMM NPUHLMAAM MO
obecneyeHunto 4OCTYNa K reHEeTUYECKMM pecypcam U COBMECTHOMO UCMOMb30BaHUA Ha
crpaBeAnnBOM U paBHOW OCHOBE BbIr0f OT UX NPUMEHEHMS 3TU NPUHLMMNbI XapakTepu3syoTca
Kak «He nmetome ropunanyeckn obasarenbHOro xapakrepa..., [Ho obnagatowue, BBUAYy mx
egmHornacHoro npuHaTus 180 ctpaHamu] onpegeneHHbIM 1 HEOCNOPUMBIM aBTOPUTETOMY, U
Kak OKyMEeHT, obecneunBatoLnin onpeaeneHHyo oxpaHy TpaguumoHHbIM 3HaHUAM BBUAY
coaepxallencsa B HeM pekomeHaaumMm o0 ToM, YTO: «[N]peaocTaBnsoLWmne CTOPOHbI LOMKHbI:
MpenoctaBnATb reHeTUYeCcKMe pecypchbl U/Unu TpaanUMOHHbIE 3HAHUS NLLL B TEX Cry4asX,
KOra OHM UMET Ha 3TO COOTBETCTBYIOLLEE NPaBo» N YTO «[loroBapmBatoLLMECH CTOPOHDI,
nmeloLLe B CBOEW HOPUCAMKLMWN NOMb30BaTENEN reHeTUYECKNX PECYPCOB, ... MO Obl
paccMoTpeTb, B HAaCTHOCTY, ... LLenecoobpasHOCTb MPUHATMS MEP MO MOOLLPEHMIO
NpeAoCTaBeHNs CBEAEHMI O CTPaHE MPOUCXOXAEHMS. .. TPAAULMOHHbBIX 3HAHWUA,
HOBOBBEAEHMIN U NPAKTUKN KOPEHHBIX HAPOAOB U MECTHbIX OBLLMH B 3asiBKax Ha perncrpaumio
npaB UHTENNEKTYanbHON COBCTBEHHOCTMY.

65. LUenb PykoBogsawmx NprMHLMNOB COCTOUT B «COOENCTBUMN pa3paboTke pexMMoB 4OCTyna u
NCNONb30BaHWS BbIrog, oTpaxarwmx HeobxoaMMOCTb OXpaHbl TPAAULNOHHBLIX 3HAHUA» (MYHKT
11(j)); , OHM NOOLLPSIOT «COTPYAHMYECTBO Mexay [loroBapmBaloLLMMUCA CTOPOHAMM B peLleHnn
BOMPOCOB, CBA3aHHbIX C NpegnosiaraeMbiMn HapyLLIEHUAMUW corfalleHunin o 4OCTyne K
reHeTU4eCcKNUM pecypcam 1 COBMECTHOM UCMNOSIb30BaHUN BbIroA», YTO MOXET UMeTb 3HaYeHue
anst oxpaxbl T3.

(i) Heknapauus o npasax KoOpeHHbIX Hapooo8

66. K camum TpaguuMOHHbLIM 3HAHWUSIM, HOCUTENSIMU KOTOPbIX SABMSIOTCA KOPEHHbIe Hapoapbl,
oTHocATca nonoxeHus Jeknapaumm OpraHnsauum O6begmMHeHHbIX Haumi o npaBax KOPeHHbIX
HapogoB?®, koTopas, 6yayun geknapaumnen, MoXeT paccMaTpuBaTbCA Kak «HOPMaTUBHOE
MONOXEHNE» UNN KBO3MOXHOCTbY, CYLLECTBYIOLLME HA MEXAYHAapOOHOM YPOBHE, XOTS psAa
aBTOPOB NOAYEpPKMBatoT, Y4TO [leknapaumsa He HOCUT ropuanyeckm obs3aTenbHOro xapakrepa u
He Oblna NPUHSATa Ha KOHCEHCYCHOWM OCHOBE N XapaKTEePU3YIOT €€ «Kak MCTOYHMK, OTpaXKatoLni
YasiHMS KOpeHHbIX HapoagoBy». CtaTtba 31 [eknapauun rnacur:

2% MpunsTa MleHepanbHoit Accambneeit Opranusaumn O6beanHeHHbIX Hauuii B 2007 r., 4OKYMEHT
WIPO/GRTKF/IC/12/INF/6 (15 cbeBpans 2008 r.).
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«[K]opeHHble Hapoabl MMEIOT NPaBO Ha COXpPaHeHMEe, KOHTPOSIb, OXPaHy U pa3BuUTME

CBOVIX ... TPAOULMOHHbBIX 3HAHWM ..., @ Takke NPOSIBIEHUI NX HAaYYHbIX 3HAHWUA,
TEXHONOIMN N KyNnbTypbl, BKIOYas NOACKNE U reHeTUYECKME pecypchbl, CEMEHA,
nekapcTBa, 3HaHUA CBOMCTB (hayHbl 1 hnopbl, TPAAULUN YCTHOTO TBOPYECTBA,
nutepaTypHble NPON3BEeAEHUS, PUCYHKM, CMOPT N TPAAULMOHHbIE UTPbI U
n300pasnTenbHOe U NCNONHUTENLCKOE NCKYcCcTBO. OHM MMEIOT Takke NpaBo Ha
COXpaHeHWe, KOHTPOIb, 3alUTy 1 Pa3BUTUE CBOEW MHTENNEKTYanbHOW COOCTBEHHOCTM Ha
Takue ... TPaaULMOHHBbIE 3HAHMS...»

67. B pgeknapauum Takke npegycmaTpuBaeTcs, YTO «[CJOBMECTHO C KOPEHHbIMWU Hapodamu
"ocypoapcTBa NPUHUMAOT AENCTBEHHbIE MEpPbI B LIENSIX MPU3HAHWS U 3alMTbl BO3MOXHOCTEN
OCYLLECTBIIEHMS 3TUX NpaB».

(iii)  M"HmepnakeHckas Oeknapauus rno 2eHemu4YecKkUM pecypcam XUSOMHbLIX

68. B WMHTepnakeHckon geknapawmm no reHeTUYECKUM pecypcam KUBOTHbIX, MPUHATON Ha
MexayHapooHON TEXHUYECKON KOHepeHLUn No BONpocam reHeTUYECKNX pecypCcoB KUBOTHbIX
OISt NPOM3BOACTBA NPOAOBONLCTBUSA 1 BEAEHNS CENbCKOro X03ancTea 7 ceHTsbps 2007 r.,
roBOpUTCS 0 «LienecoobpasHoCTn, B HEOOXOAMMBIX Cy4dasix, Npu cobMAEHNN HALMOHArbHOro
3aKoHOOaTenbCTBa, YYMThiBaTh, UCMOMNb30BaTb, COXPaHATb N NogAePKMBaTb TPAOULNOHHbIE
3HaHUs, akTyarnbHble 518 CeNEKLUNOHHOro XXMBOTHOBOACTBA N XKMBOTHOBO4YECKOIO
NPoun3BOACTBA, B Ka4ecTBe BKada B ... CO34aHMEe YCTONYMBLIX MICTOYHMKOB CPEACTB K
cyuwiectBoBaHuio...». C aTon geknapaunen yBasaH [nobanbHbeln nnaH aencTemmn B obnactu
reHeTMYECKMNX PeCYpPCOB XMBOTHbIX, HAaNpPaBfeHHbIW, B YaCTHOCTU, Ha «COOENCTBME
cnpaBeannMBOMY M paBHOMNPABHOMY pacnpedesneHUIo BbIrod 0T UCNOSIb30BaHUS FEHETUYECKNX
pPecypCcoB XMBOTHbIX 4151 NPOM3BOACTBA NPOLOBOSILCTBUS U BEAEHUSA CEIbCKOro X035MCTBa U
NpU3HaHWe ponu TPagULMNOHHBIX 3HAHWA, MHHOBALMOHHbIX pa3paboToK 1 METOO0B,
KacaloLMXCa COXPaHEHNS FTEHETUYECKMX PECYPCOB XXMBOTHBIX M MX YCTOMYMBOrO
NCnonb30BaHug, a Takke, B HEODXOOUMbIX Criyvyasx, BBeAeHME B ENCTBME AP EKTUBHBIX Mep
perynmpoBaHus 1 3aKkOHOAATENbHbIX Mep».

IV. CYWECTBYKOWWNE MPOBEbLI HA MEXXOYHAPOOHOM YPOBHE

ripoursiitocmpupo8aHHbie, No 803MOXXHOCMU, KOHKPemHbIMU rpumepamu

69. [pwu aHanu3e oxpaHbl T3 Ha MeXOQyHapOAHOM YPOBHE BO3MOXHbIE «Npobesibiy»
paccMaTpuBaloTCs Ha OBYX YPOBHSIX:

- I'Ip06€J'IbI B U€eJisdX OXpPaHbl, BbiABNEHHbIE HA MeXAYHAapOO4HOM YPOBHE;

- npobenbl B MeXAyHapoaHbIX 1pasosbiX MexaHu3Max, CO3AaHHbIX 4115 JOCTUXKEHNS
Takux Lenen.

70. OpHako npexae Bcero cnegyeT paccMoTpeTb 06racTb NPUMEHUMOCTU NOHATUS
«TPaAMLMOHHBIX 3HAHMI», KOTOPOE ABMAETCA NPeAMEeTOM aHanu3a npobenos.
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(a) [Mpobenbi 8 onpedesieHUU unu ebigeneHuu T3, nodnexauwux oxpaHe

71. Pabouune gonyuieHunsi, NONOXEHHbIE B OCHOBY HACTOsILLLEro aHanmsa npobenos, KoTopkble,
B CBOI 04epedb, onMpatoTca Ha o6CToATeNbHbIA aHann3 gaHHON NpobnemMmaTtumku,
npoBefeHHbI cammm KomuteTom, npegnonaratT cneayrowme pasrpaHnyeHnst NOHATUN:

(i) PaarpaHuyeHne mexay:

- «TPagULUMOHHBIMM 3HAHUSIMU» Kak obLLMM onpeaeneHmeM obbekTa oXpaHhbl, KOTopble
npeacTaBnsioT coboil, kak NPaBuUo, MHTENNEKTyanbHOEe U HeMaTepuarbHoe
KynbTypHOE Hacrneaue, NPakTUKU U CUCTEMbI 3HAHWUIN TPAAULIMOHHBIX OBLLMH, BKMOYas
KOPEHHbIE Y MECTHble 06LLMHbI («T3 B LUMPOKOM CMbICE CIOBa»), 1

- «TPaAVLMOHHLIMU 3HAHUSAMMUY» KaK KOHKPETHbIM OBBEKTOM MpUMeHeHust npas ¢ 6onee
BbIP@XXEHHbIM aKLLeHTOM Ha CoAepXXaHWM 1 CyLLEeCTBe 3HaHWI Kak TakoBoM («T3 B
Y3KOM CMbICIE CroBa»), KOTopble HEOBXOAMMO OTNMYaTh, Hanpumep, oT
TpaAMLMOHHBIX BbipaxeHun KynbTypbl (TBK)/BblipaxeHuin dponbkriopa.

(i)  PasepaHu4eHue mexoy:
- TeM, YTO NPUHSATO Ha3biBaTb « T3» B 00LWEM CMbICHE, U

- Temu anemMeHTamu T3, KOTOpble ABMATCA MU AOMKHbI ABNATLCA KOHKPETHBIMM
o6bekTamu NpaBoOBOKN OXpaHbI.

72. Wcxoas u3 BbILLEN3NOXKEHHbIX paboyumx gonyweHni, Kommtet npyuMeHsan atu
pasrpaHudeHus B cBoen pabote. YTo kacaeTcs nepBoro pasrpaHudeHuns (cm. (i), Bbiwe),
TEPMUH «TPaAMLMOHHbIE 3HAHMA» Ucnonb3yeTcs B 6onee y3koM CMbIcrie crnosa ans
o603HaveHus:

3HaHMIN Kak TaKoBbIX, B YACTHOCTU, 3HAHWIA, SABMSAOLWMNXCSA Pe3ynbTaToM
WHTENNEeKTyanbHON AeATENbHOCTU B TPAAULIMOHHOM KOHTEKCTE, U OXBaTbIBaKOLLNX
TEXHUYECKNe 3HaHUA U NPUEMbI, HaBbIKU 1 MHHOBaLMK®,

73. TloHatue T3, ynotpebnsiemoe B 3TOM CMbICIe, LUMPE KOHKPETHbIX obnacTten 3HaHu
(nekapcTBeHHOM NMHOPMaLUK, 3HAHUI, Kacarwmuxca buopasHoobpasus, reHeTUYECKNX
pecypcoB B LIefIOM UM reHeTUYEeCKUX pecypcoB pacTeHui), onpeaensieMblX B Apyrnx obrnactax
MeXayHapo4HOro Nny6an4yHoro npaea v NOSIUTUKN.

74. YT0 KacaeTcs BTOpOro pasnuuunsd (cm. (ii), Bbiwe), To KoMuteT BCECTOPOHHE pacCcMOTpen
NPWUHLMMN, COrfacHoO KOTOPOMY And TOro, YTobbl Nnognagatb No4 0xpaHy ¢ UCMOMb30BaHNEM
KOHKPETHbIX NPaBOBbIX MEXAHN3MOB, T3, BO3MOXHO, LOMKHbI NPeAcTaBnaTb COO0M 3HaHWS,
KoTopble:

(i) cospatoTcs, COXpaHSATCS U NEPEAOTCS U3 NMOKOSNEHNS B MOKOMEHME B
TPagULMOHHOM KOHTEKCTE;

(i) sBHO CBSA3aHbI C TPAANLMOHHOW N KOPEHHOM OBLUMHOW UM HAapPOAOM, KOTOpble
COXPaHSIOT U NEPELalT 3TV 3HAHUS U3 NMOKOSIEHUS B NMOKOSIEHUE; U

30 YcTouHnk: Tnoccapuini OCHOBHbBIX TEPMUHOB.
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(iii) BbITb HEOTbEMNEMOWN YacTbio KyNbTYPHON NOAEHTUYHOCTU KOPEHHOMW UNn
TPaanLMOHHOM OBLLMHBI NN Hapoaa, KOTOpble NPU3HAKTCA HOCUTENSAMU TaKnUX
3HaHuK1, obecneymBas B TOM UK MHON hOpME UX COXPaHEHME, OCYLLECTBINASN
KONNEeKTMBHOE BriafeHne MU Uinn Hecs 3a HUX KyNbTYPHYK OTBETCTBEHHOCTb. JTa
CBSA3b MOXET BblpaxaTbCsl, popmManbHO nnu HepopmarnsHo, B Buae obbl4HON nnu
TPaAWLUMOHHON NPAaKTUKKU, NpaBu Uy 3akoHos®',

75. C TOYKM 3pEHUs HACTOSILLEro aHanM3a 3To 03Ha4yaeT, YTo AN Toro, YTobbl noanexarb
oxpaHe, 3HaHUs! LOIMKHbI HE MPOCTO ONPeAenATbCs B 06LWMX TEPMUHAX KakK « TPaAULMOHHbIE
3HaHMAY, HO Takke nepeaaBaTbCs U3 NOKONEHUS B MOKONEHUE, MMeTb 0O bEeKTMBHYIO CBSI3b C
OBLLMHON MX NPOUCXOXAEHMS M acCOLMMPOBATLCS C TAKoM OOLLMHON Ha CyObeKTUBHOM YPOBHE,
cocTaBnAd YacTb ee CoObCTBEHHOW NOEHTUYHOCTH.

(b) [lpobenbi 8 uenssx oxpaHbl Ulu OCHOBAHUSIX NOJUMUKU 8 obriacmu OXpaHbl:

76. YacTtbto aHanmsa nobon NpaBoBOK CUCTEMbI IBNSETCA pacCMOTPEHUE ee Lenen n
OCHOBaHui. B aTon cBA3N B pamkax aHanusa npobenos, BEPOSATHO, HEOOXOANMO YYnTbIBATb
Takune obuime uenu, Kotopble Mornm bl 6bITb CHOPMYNMPOBAHbBI HA MEXAYHAapPO4HOM YPOBHE,
HO MoKa He Nony4Ynnu opmManbHoOro BblpaxeHus. Llenun nonuTtukm, He 3acmkcmpoBaHHble
dopmManbHO 1 He NOATBEPXKAEHHbIE HA MEXAYHAPOL4HOM YPOBHE NPUMEHMUTENBHO K
WHTEeNNeKTyanbHOM cobCTBEHHOCTM U T3, BKNIOYAIOT cneayoLwme Lenu:

- nNpu3HaHue WMMaHEHTHOW LIEeHHOCTM CUCTEM TPaaAnNUNOHHbIX 3HaHW 1 UX BKNada B
COXpaHeHune Opr>Kal0LLl,el7| cpeabl, obecneyeHne I'IpO,EI,OBOJ'IbCTBeHHOI;I ©e3onacHocTU
7 yCTOVI‘-II/IBOFO CenbCKOro X035MCTBa, a TakkKe B pa3BnTne Haykm n TeXHUKA;

- nNpuU3HaHune cncTtem TpaanUumnMOHHbIX 3HAHUIN LEeHHbIMK (*)OpMaMI/I WHHOBALIMOHHON
OEeATENNIbHOCTH,

- BOCMUTaHWE YBaXEHUSI K CUCTEMaM TPaOULIMOHHbBIX 3HAHWUIA, @ TakkKe KyNbTYPHbIM U
AYXOBHbIM LIeHHOCTSIM HOCUTENEeN TpaaMUMOHHBLIX 3HAHWN;

- yBaeHue npaB HOCUTENe U XpaHuTenen TpaguUMOHHbIX 3HAHWUIA;

- coaencTBre COepeXeHno U COXPaHEHUIO TPAOULIMOHHBLIX 3HAHWUN;

- YKpenrneHue CUCTEM TPaAULMOHHbIX 3HAHUI, BKIOYaAsi Oka3aHne NoMoLLmn Ans
AanbHENLLEro NCMnonb30BaHUS U PasBUTMSA TPaOULMOHHbLIX 3HAHUIN, OOMeHa UMK U UX
nepenayn B COOTBETCTBUN C OObIYasMU;

- noaaepkka HenpepbIBHON NHHOBALMOHHOW AESTENBHOCTU, OCYLLIECTBSAEMON B
paMKax CUCTEM TPaOULMOHHbLIX 3HAHWI, 1 NOOLLPEHME NHHOBALUWIA, CO34aBaeMbIX Ha
OCHOBE TPaAMULMOHHbBIX 3HAHWIA;

- nopaep)kka yCUIui no 3almuTe U CoOXpaHEeHUo TPaAULIMOHHBIX 3HAHWIA;

- Mpece4yeHne He3akoHHOro NPUCBOEHUS 1 HECTIPaBEAMMBOrO U HepPaBHOMPAaBHOMO

NCMNONb30BaHMSA TPAOULMOHHbLIX 3HAHWI U COAENCTBME CNpaBeanMBoMYy COBMECTHOMY
MOMb30BaHMWIO BbIrO4aMu, NonyYaeMbiMU OT TPAANULMOHHBIX 3HAHWIA;

31 MNpumevanue: JokymeHtT WIPO/GRTKF/IC/13/5(b) Rev. Bkl NOArOTOBMNEH HA OCHOBE AOKYMEHTa
WIPO/GRTKF/IC/8/5 («OxpaHa TpaguUMOHHbIX 3HaHWI:  [lepeCcMOTPeHHbIE LIenn 1 NPUHUMNLI»).  Y4uTbiBas
npogomnkatowmecs neperosopbl B MKI'P, 3Ta ccbinka He o6HoBRANach.
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- obecreyeHne NonoxXeHus!, NPu KOTOPOM AOCTYM K TPAAULIMOHHBLIM 3HAHUSM U UX
CMONb30BaHNe OCYLLECTBSAITCS Ha OCHOBE NPEABaPUTENIbHOMO
MHPOPMUPOBAHHOIO cornacus®?;

- COOEenCcTBME YCTONYMBOMY Pas3BUTUIO OOLLMH M MX 3aKOHHOW TOProBOW AEATENbHOCTY,
OCHOBaHHOM Ha cucTeMax TPaguUMOHHbLIX 3HAHWUN;

- npece4vyeHune HenpasoMepHOro npenoctaBlsieHna U oCyLlecCTBIIeHUA npas
VIHTeﬂﬂeKTyaHbHOVI COBCTBEHHOCTM Ha TpaaAnUNOHHbIE 3HaHUA.

77. TakoBO CyLlecTBO Lenen, cChopMyMpOBaHHbIX B X04e MEXAYHapOAHbIX 06CyXaeHnn, B
TOM YKUCre B paMkax gestenbHoctn Komuteta. 3T uenu He 6binv NPUHATBLI HY B KAKOM
dopManbHOM CMbICIE U, BO3MOXHO, HE NONb3YTCA eANHOOYLLHON NogaepKKon. Tem He
MeHee, OOCTUKEHMIO HEKOTOPbIX U3 3TUX OBLLMX Lienen B TON UNN MHOW CTENEHN CNyXaT
CyLLIeCTBYOLNE MEXOYHAPOAHbIE AOKYMEHTbI, AaXe eCNUN Takme JOKYMEHTbI NPU3BaHbl
obecneymBaTb OXpaHy KakoOMy-TO O4HOMY 3NIEMEHTY M3 BCEro KOMMeKca TpaguUMOHHbIX
3HaHun: Hanpumep, KBP npuasaH obecnednBaTh yBaxkeHUe 1 coxpaHeHue T3, KOTOpble BaXHbI
Ansa cbepexeHms n yCToON4MBOro MCNOMb30BaHMsA pecypcoB Guonornyeckoro pasHoobpasus, HO
He OTHOCUTCSl HEMOCPEACTBEHHO K APYrMM ariemeHTam T3, Hanpumep, K cuctemam
KoaANMLUMPOBaHHLIX MegnumnHeknx 3Hanui. MOMPPIICX ®AO npusHaeT «TOT OrpoOMHbIN
BKIag, KOTOpble MECTHbIE U KOPEHHble OOLLMHbI U dpepMepbl... BHOCAT 1 6yayT BNpeab BHOCUTb
B COXpaHEHME 1 pasBUTUE FrEHETUYECKNX PECYPCOB PaCTEHUI, KOTOPbIE COCTABIIAKT OCHOBY
NPoOn3BOACTBa NPOAOBONIbCTBEHHOM N CEITbCKOXO3ANCTBEHHOM NPOAYKLUMN BO BCEM MUPEY.

78.  OpueHTMpOM npu BblipaboTke NONUTUKN, HANPaBIEHHON Ha AOCTMXKEHNE MEXOYHaPOAHbIX
Lenen, MOXeT CnyXuTb [leknapaums o npaBax KOPeHHbIX HapOA 0B, He ABNSAOLLAACS
topuanyeckn obsizaTenbHbIM OKyMeHTOM. B [eknapauuy 3adoukcupoBaHbl, B YaCTHOCTY,
npaBa KOPEeHHbIX HAPOAOB (B OTNNYME OT APYIUX HOCUTENEN TPAAULMOHHbBIX 3HaHWIA), Ha
«COXpaHeHue, KOHTPOIb, OXPaHy U Pa3BUTUE CBOMX... TPAAMLMOHHBLIX 3HAHUN» U Ha
«COXpaHeHue, KOHTPOIb, 3aLUTY U pa3BUTHUE CBOEN UHTENNEKTYanbHOW COOCTBEHHOCTU Ha
Takue... TPaANLMOHHbIE 3HAHWUSI», NPUYEM CNEKTP YNOMUHAeMbIX 3aecb T3 LWnpe, Yem B ApYyrux
CYLLECTBYIOLLMX [OKYMEHTaX.

(c) [lpobenbi 8 cyuiecmesyrowux npasosbix MexaHuamax

79. OxpaHa UHTennekTyanbHONn cO6CTBEHHOCTN B TOYHOM MPABOBOM CMbICIE 3TOr0 TEPMMHA
COCTOMT B NMpU3HaHWUM NpaB NpaBoobnagartens Bo3paxaTb NPOTMB UCNONb30BaHMUS
OXpaHsAemoro o6bekTa ApyrMMmu nuuamm unum, no KpamHen mepe, nonyyaTb CcnpaBeannBoe
BO3HarpaxzgeHue 3a ero MCnosb3oBaHue, a Takke ero npas Bo3paxaTb MPOTUB HENPU3HAHWS
€ro npae UNn UCKaXXeHus (HapyLleHUs LeniocTHOCTHN) obbekTa. VHbIMKM crioBamun, oxpaHa
3aknioyvaeTcsa B HageneHun npasoobnagatensd npaBoM NPenaTCTBOBATb HEXenaTenbHbIM
BMAAM UCMNOMb30BaHMSA NN PaCcNpOCTPaHEHUS 3HAHUA NN HE3AKOHHOMY AOCTYNY K HAM, Unn
npaBoM nonyyaTtb cnpaBefnMBoe Bo3HarpaxaeHve (Bknovasi npuMeHeHre pexmnma
KOMMNeHcaTopHbIX 06513aTeNnbCTB). Takum 06pa3omM, OCHOBHOE BHUMaHME Npu oxpaHe npas
WHTENNEeKTyanbHon CO6CTBEHHOCTN yaeNnseTcs NpaBy Bo3paXaTb MPOTUB TEX UITU UHBIX
cnocoboB NCMNONb30BaHMA TPETLUMUN NULAMM OXPaAHAEMOro Matepuana unm NnpensaTcTBoBaTb
TaKoMy MCNOSb30BaHWIO.

80. B cBsiau ¢ 3TMM NpoGenbl B oxpaHe T3 B paMKkax KOHKPETHbLIX MPaBOBbIX MEXAHN3MOB
MOTyT XapaKTepU30BaTbCsA C TOYKN 3PEHUS:

(i) obbekToB, HE NOANEXaLMX OXpaHe B COOTBETCTBMM C AEUCTBYOLLUM
3akoHoaaTenbCcTBOM Mo Bonpocam UC;

32 nu «npeaBapuTENBHOrO CBOGOAHO BbIPAXEHHOTO M MH(OPMUPOBAHHOIO COrMacuUsi», COrnacHo opMynupoBke
JOeknapauuu OOH o npaBax KOPEHHbIX HapPOZOB.
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(i)  npaBooGnapaTeneu, He NpM3HaABaEMbIX B KAYECTBE TaKOBbIX, U APYrMX
6eHednLMapoB, He NONb3yLUMXCS pe3ynbTaTaMu OXpaHbl;

(iii)  cnocobos Mcnonb3oBaHWS U APYrUX AENCTBUIN, KOTOpbIE HE YAaeTcs NpeaoTBpaTuThb;
(iv)  oTcyTcTBMA NpaB Ha NonyyeHue Bo3HarpaXxaeHWs Unm UHbIX NpevMyLLEeCcTB.

81. OpgHako aHanm3 NoAobHbIX NOTEHUMarnbHbIX NPo6enioB N0 HEOHGXOANMOCTM AOSKEH
onupaTbCs Ha pe3yrnbTaTbl NOSIHOrO UCCeLOBaHUA BO3MOXHOCTEN obecneveHunst oxpaHbl T3 ¢
MOMOLLIbIO AENCTBYIOLLMX HOPM 3akoHoAaTenbcTBa no sornpocam NC. KomuteT BCECTOPOHHE
N3y4mn 3T BO3MOXXHOCTU, B TOM YMCII€ HA OCHOBE AeTalbHblX MCCNeaoBaHUN, NpoBeaeHHbIX
rocygapcteamMu-y4nieHamMmu, 1 npoaHanmnanpoBan BO3MOXHbIE BapuaHTbl JENCTBUIA, OTPa3mB UX B
Lenom psge JOKYMEHTOB MO coaepKaTeribHbIM BONpocaM (NepevncrieHHbIX B JOKYMEHTe
WIPO/GRTKF/IC/13/5(a)); OHWM He BOCMPOM3BOAATCS B HACTOSLWEM AOKYMEHTE, O4HAKO UX
MOXHO paccmaTpmBaTth Kak Matepuarn, CyLeCTBEHHbIM ANg uenemn HacToswero aHanmsa
npob6enoB; cMm., Hanpuvep:

- BapuWaHTbl NONUTUKM N NpaBoBble MexaHn3mbl: AokymMeHTbl WIPO/GRTKF/IC/7/6 v
WIPO/GRTKF/IC/9/INF/5;

- MCCrefoBaHusi, OTYETbI U CONOCTaBUTENbHbIV aHann3 MexaHm3moB oxpaHbl T3 Ha
HaLMOHanbHOM, permoHanbHOM 1 MeXayHapOaHOM YPOBHSX: [OKYMEHTbI
WIPO/GRTKF/IC/3/7, WIPO/GRTKF/IC/3/8, WIPO/GRTKF/IC/3/9,
WIPO/GRTKF/IC/4/7, WIPO/GRTKF/IC/4/8, WIPO/GRTKF/IC/5/7,
WIPO/GRTKF/IC/5/8 n WIPO/GRTKF/IC/6/4.

(i) Obbekmbl, He oxeambigaeMbie cyuwecmasyrouwuMu HopMaMu 3aKkoHodamesibcmaea
o gonpocam IC

T3, He oxeambigaeMble cyuecmeayouumu hopmamu oxpaHsl MC.

82. BBogHbIn KOMMeHTapuin. MOXHO onpeaeneHHo ykasaTb Ha npoben B oxpaHe
TPagULMOHHBIX 3HAHWUI, KOTOPbIE UCKINIOYEHbI N3 COCTaBa 0OBLEKTOB OObIYHBLIX (POPM OXpPaHbI
NC, nepeuncnenHbix B pasgene lli(a), soiwe. B psage cnyyaes Takme T3 MOryT oXpaHATbLCS Ha
OCHOBaHMM1 CyLLECTBYHIOLLEro HaLMOHarnbHOro 3akoHogartensctea B obnactn VIC B pamkax
rMBKMX BO3MOXHOCTEN, NpeyCMOTPEHHbIX MEXAYHAPOAHbLIM 3aKOHO4ATENBCTBOM NO BONpocam
NC. B opveHTUPOBOYHBLIN NepeyeHb TakMX HEOXPaHAEMbIX 3HaHUIN NPaBOMEPHO BKIIOYUTL
cnepywowme T3:

- T3, KOTOpbIE HE CYNTAKTCA HOBLIMM, NOCKOSbKY OHM ObiNM NPaBOMEPHO PaCKpPbIThbI
LUMpOKOW nybnuke;

- T3, cunTtarolumecs oMeBMOHbIMM, B TOM YKCHE A CNeunanucToB B COOTBETCTBYIOLLEN
06nacTy TEXHMKM, K KOTOPbIM MOTYT OTHOCUTBLCS NULA, UCNOMb3YyoLKe TPAaAULMOHHbIE
3HaHWS Ha NPaKTUKe, UMW UX HOCUTENW, CYUTAIOLLMECS crieLmanucTamm B
COOTBETCTBYHOLLEN 06NACTU TEXHUKU, C Y4ETOM APYrUX 3HAHWUIA, Y>Ke JOCTYMHbIX
COOTBETCTBYHOLLEN YacTu Ny6nuku;

- T3, koTopble 6bIIM PacKpbITbl NyBMKE UM HE OTBEYal0T KPUTEPUSIM OXPaHbI
KOH(pmnaeHumansHon MHopMaLmm, KOMMEPYECKON TaHbl NN HEPACKPLITOM
NMHopMaLmm NO UHbIM NPUYMHAM.
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Hakannueaembie KonnekmusHbie UHHO8ayUU, nepedasaemMble U3 OKOJIEHUS 8
roKosneHue 8 pamkax 0OHOU ObWUHbI

83. BBogHbIi koMMeHTapun. OgHOM 3 0COBEHHOCTEN TPaAULMOHHbBIX 3HaHUIN, KOTopas
onpeaeneHa B pamkax HacTOSILLEro aHanmaa, SBNseTcs 7o, YTO OHU CO34al0TCA U pa3BMBaOTCA
Ha NPOTSXXEHMUM NOKONEHUN B paMKkax O4HON obLwmMHbLI. HekoTopble anemeHTbl T3 co3agatoTes
OTAENbHBbIMU YNeHaMmn OBLLMHbBI, KOTOpble MOryT BbiTb HaAeneHbl 0COObLIMM NpaBamMun B pamKax
00 MHbI, a Takke HECTU 0BS3aHHOCTM MO OTHOLUEHMIO K Hel. OgHako B LienoM oxpaHa T3,
€CIM OHU He CYUTAKTCA HEPaCKPLITOW UMY KOHUAEHLMaNbLHOW MHopMaLnen — 3To oxpaHa
HaKOMMEHHbIX 3HaHWI, KOTOPbIMK OOLKMHA obnagaeT KONMeKTUBHO.

84. Takume 3HaHMs MOryT cunTaTbcsa nognagatowmnmm nog aencreme KbBP (T3, nmetowme
3Ha4yeHMe A1 COXpaHeHUst U YCTOMYMBOro UCNONb30BaHNst GMONornvyeckn pasHoobpasHbIx
pecypcoB), Haronckoro npotokona (T3, cBA3aHHbIE C FeHeTUYEeCKMMN pecypcamm) u [Jorosopa
®AO (T3, kacarowmecs reHeTU4ECKMX PeCypCcoB pacTeHUin), KOTOpble NpegycMaTpuBatoT
06a3aTenbCTBO OXpaHbl, CHOPMYIMPOBAHHOE B 00OLLEM NnaHe. ITU JOKYMEHTbI He
oxBaTbIiBaloT T3 B 6Gonee LWMPOKOM CMbICEe 3TOro TEPMUHA, OAHAKO YNOMWHAIOT UX B CBA3M C
KOHKPETHbIMM 3agavyaMu NOSIMTUKM, KOTOPbIE peLlatnTCcs 3TUMU JOKYMEHTaMW.

85. O6wmHa MOXeT Nonb3oBaTbCA OXpaHor T3 Npy NOMOLLM TOBapPHbLIX 3HAKOB U
reorpadnyecknx ykasaHui Kak KonnekTMBHoe Lienoe, 1 oHn moryT obecneynBatb

3P PeKTUBHYIO OXpaHy TPAANLMOHHBLIX 3HAHWIA, NepeaatoLLMXCA U3 NOKONEHUS B NOKONEHME U
He oTBeYaloLMX onpeaeneHno HepackpPbITON UK KOHUAEHUMaNnbHON UHGOpMaLUN.
AHanornyHbiM 06pa3om, Takme MexaHM3mMbl MOXHO CHUTaATb NPUMEHUMbBIMWN K OXpPaHe CUcTeM
3HaHWI, 1 B paMKax cyllecTBytoLen cuctembl MIC cywecTByeT Lenbiii psid MEXaHU3MOB
COXpaHeHus, pasBuUTUS U oxpaHbl T3, AeNCTBUE KOTOPLIX pacnpocTpaHseTcs Ha MHorme
pasfniMyHble BUAbI U OPMbIl BbIPaXXEHUSA TakUX 3HAHWUNA.

86. [Mpoben: OxpaHa He pacnpocTpaHAETCsl Ha HaKoMMNEeHHble TPaANULVNOHHbBIE 3HAHWS,
KOTopbIMK 06LLMHA ob6nagaeT KONMEKTUBHO U KOTOPbIE NepeaatnTcsa N3 NOKONeHUs B
MOKOSIEHNE, eCNN OHW He OTBEYaloT KPUTEPUSM HEPACKPBLITOW UM KOHUAEHUMANbHOW
nHpopmaummn. MpsmMbiX CPeacTB OXpaHbl TakUX TPAAULMOHHBIX 3HAHWI B KayecTBe
CaMOCTOSATENbHOro 06beKTa OXpaHbl HE CyLLEeCTBYET, XOTsl Ha T3 pacnpoCTpaHATCA
HekoTopble dopMbl oxpaHbl IC — Hanpumep, oxpaHa ¢ NOMOLLbIO reorpapnyecKkmx ykasaHum n
OTNMYNTENBHBIX 0603Ha4YeHUI, TPAANULNOHHO acCoUMMPYEMbIX C TAKUMU 3HAHUSIMU.

87. TpoGen: OxpaHa npaB MHTeNNeKTyarnbHON COBCTBEHHOCTM B CMbICIE NPeAoTBPaLLEHUS
NPUCBOEHMUS KOHKPETHOWM CUCTEMbI 3HAHUI HE PAcNPOCTPAHSIETCA Ha KOMMMEKCHY0 cuctemy
TPaAMUMOHHBIX 3HaHUI kak TakoByto. OxpaHa MIC MoXeT pacnpocTpaHsiTbCs Ha HEKOTopble
OTAEenNbHbIE 3NeMEHTbI 3HAHMI B paMkax kako-To cuctembl T3 1 obecrneymBaTth oxpaHy
KOHKPETHOW penyTauun, 0603Ha4YeHnin 1 3HAKOB, acCOLMMPYEMbIX C CUCTeMaMu 3HaHWUI, a
TaKkKe oXpaHy OT Ae30PUEHTMPYIOLLNX YITOMUHAHWIA CUCTEM 3HAHWI, B TOM YMCIe NOCPeaCTBOM
YAOCTOBEPEHMS MOASIMHHOCTM.

88. [Mpoben: Cpok oxpaHbl, ycTaHOBMEHHLIN Ans 6onblunMHCTBaA hopM oxpaHbl NC, aendeTtca
CpaBHUTENBbHO HEBOMbLUMM MO CPaBHEHUIO C BPEMEHHBIMW paMKamMu, B KOTOPbIX CO34al0TCs U
nepeaarTcsi U3 NOKOSIEHNS B NMOKONEHNE TPaAULUMOHHbBIE 3HAHWS, U MOXET ObITb
HegoCTaTo4YHbIM Angd obecneveHnsa Hagnexawero coxpaHeHunsa T3. M03ToOMy orpaHUYeHHbIN
CPOK OXpaHbl MOXET cYMTaTbCcs Npobenom.

89. lpumep: B obwimHe BbipaboTaH Lenbii psg cnocoboB NONE3HOro NPUMEHEHUS
NEeKapCTBEHHOro pacTeHMs U CroXMnacbk CUCTEMA 3HaHWUI O cnocobax BbipallmBaHus, cobopa u
nocnenyoLwero NCNonb30BaHUSA 3TOr0 pacTeHus (B TOM YMCre B COMETaHUN C ApYruMu
pacTUTenbHbIMKU AKCTPAKTaMKn) ANns nevyeHunsa psga 3abonesaHmn. 3ta cMCTEMa 3HAHWUNA
onpeaeneHHbliM o6pa3oM cBsA3aHa C 9TOM OOLLMHOM U NOAAEPXKUBAETCS B paMKax OOLMHbI
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TPaaWLUMOHHBIMU CPeACTBaMK, COOTBETCTBYOWUMN ee obbl4asam. MexayHapoaHble HOPMbl He
NO3BONAIOT OOLUMHE NPENsATCTBOBATb MPUCBOEHMNIO U UCMOMb30BaHMIO TPETbUMU NLaMK
3MEMEHTOB 3TUX 3HAaHUI B NMPOMBbILLINEHHbIX Y KOMMEpPYECKMX Lensax 6e3 kakoro 6bl To HY BbIno
NpU3HaHuA npas O6LLMHbI HA 3TV 3HaHMA 1 6e3 BbinnaTbl CNPaBeaIMBON KOMNEHcaLun 3a
Takoe 1Cnornb3oBaHMe (MOMUMO 3IEMEHTOB 3TUX 3HAHWUI, KOTOPbIE 3anaTeHToBaHbl UNn
OTBEYatT KpUTEPUSIM HepacKpbITOn nHopmMaummn). Nmetowmnecs opMbl OXpaHbl — ecnv
TakoBble MPMMEHMMbI BOOOLLE — KaK NpaBuio, 4eNCTBYIOT B TedyeHne 6onee orpaHN4eHHoro
CpoKa, 4eM CpoK, HeobxoaMMbIN ANs nepegavm cMcTeM TPagULMOHHbBIX 3HAHWUIN U3 NOKONEHWs B
noKorieHne n nx coxpaHeHus. OxpaHa 3HaHun 06 oTAEeNbHbIX acnekTax UCMonb30BaHUA
OBLLUNHOM NekapCTBEHHOrO pacTeHnst MoXeT BbITb obecneyeHa ¢ MOMOLLbIO Takux
CONYTCTBYIOLLUNX MEXAHM3MOB, Kak OXpaHa Ha3BaHWsi O6LLMHbI B CBA3W C pacTeHWeM U Bugamu
€ro UCnonb3oBaHNs B Ne4YebHbIX Lensx, CUCTeMbl NOATBEPXAEHUS cornacust obLLMHbI Ha
NCNonb3oBaHWe pacTeHNs UMK ee yyacTue B KommMepuuanusauum npuHagnexawmx en saHaHun.

(i) HenpusHaHue 6eHeghuyuapos u npasoobrnadamernel

MpusHaHue KonekmueHbIX npas u UHmepecos 8 pamkax cucmemsbl T3

90. BBogHbIN KOMMeHTapuii. [encTeyloLmMe NpaBoBble MEXaHU3MbI, Kak MpaBuIio,
npegycMmatpusaroT npegocrtasneHve npas VIC otgenbHOMY nvuy Uiy HebonbLLon rpynne nuvuy
(Hanpumep, Nnpm3HaHHOMY n3obpeTtaTento unn nsobpetatenam). Hekotopblie popmbl NC —
HanpuMep, oxpaHa reorpauyecknx ykasaHum, oxpaHa KONnekTUBHbIX 3HAKOB Y HEPACKPLITON
MHopMaLmm — MOTyT B OnpeaerieHHON CTeNeHn NpM3HaBaTb NPaBOMOYMS KONNEKTUBHOIO
LLenoro OCyLLEeCTBMSATb NpaBa Ha OXpaHsAEMbIi OOGBEKT U NoMy4YaTb CBSA3aHHbIE C 3TUM BbIroabl,
ecnuv ero Bnagensuem nnvm 6eHednumnapomM siBNSAETCA KONNMEKTUBHOE Lienoe, B TOM Y1cne
topUaNYECKN NpU3HaHHasi KOpeHHas unn mectHas obwuHa. OgHaKo B LIENIOM He CyLlecTByeT
HUKaKMX CUCTEM, NPU3HAOLLNX KOMNNEKTUBHOE Ui OOLLMHHOE BriageHue, XpaHeHme unu gpyrue
hopMbl BIACTHbIX MOSIHOMOYUIA NN NPaB B OTHOLIEHUN 3HAHMIN OBLLMHBI NN X OTAENbHbIX
anemeHToB. [1pn MCNONb30BaHUN TakUX CUCTEM NOTPeByEeTCA, BO3MOXHO, YYNTbIBATb TOT (DaKT,
4YTO Bragenbuamm npa. Ha T3 MOryT sSIBNATLCS HECKONbKO OBLLMH.

91. 3710T npoben otyactn yunteisaetca ANKHOOH, koTopas rnacut, 4TO «KOPEeHHbIE HapOAbI
NMET NPaBO Ha COXpaHEHUE, KOHTPOSb, OXPaHy U pa3BUTUE CBOUX ... TPAAULMOHHBIX

3HaHWW ... [1] ... NPaBO Ha COXpPaHEeHWe, KOHTPOSb, 3aLMTy U pa3BUTUE CBOEN
WHTENNEeKTyanbHON COGCTBEHHOCTU Ha TaKUe ... TPAAULMOHHbIE 3HaHUSA». OgHako BBUAY €ro
cTaTyca Kak MexayHapoaHoro OKyMeHTa, He nMmetoLero ob6s3atenbHON CUnbl, 3TO NONOXEHNE
HOCUT OBLLMIN XapaKTep U He SIBMSIETCA KOHKPETHbIM NPaBOBbIM MEXaHU3MOM, MO3BOMSOLLUM
YCTPaHWUTb 3TOT Npoben Ha NpakTuke.

92. ﬂp06en: I'Ip|/|3HaH|/|e TOro, 4YTO KOpeHHaA Unn MecTHasa 06LLI,I/IHa KaK TakoBad MOXeT
O6J'IaﬂaTb npaBamMmun Ha 3HaHuA, CylLeCcTBylOLME B paMKax onpenefneHHbIM o6pa30M CBSAA3aHHON
C Hen cnctemsl TpaaANUNOHHbIX 3HaHWA, XPaHUTb Takmne 3HaHnA Uinn oCyLLeCTBIATb B UX
OTHOLWEHUN Oapyrme npaBoMo4us.

93. [Mpumep: B BbilwenprBegeHHOM Npumepe O6LLINHA Kak TakoBas B HAcTosILEE BPEMS HE
obnagaeT HUKaKUM KOMNEKTUBHbBIM MPaBOM MPUHUMAaTbL Mepbl MPOTUB PasfnyHbIX (hopM
NPOTUBOMPABHOIO UCMOMb30BAHNA UMW HE3AKOHHOIO MPUCBOEHUS €€ 3HaHUN.
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(iii) __ [NposicHeHuUe cyuwecmesyrowux NPUHYUNOs unu rnodmeepxoeHue ux rnpumMeHUMocmu
8 omHoweHuuU T3

Hopma, onpedeneHHbim 0bpa3om dornyckarou,asi MpUMEeHeHUe NMpUHYUno8 nameHmHou
cucmembi 8 KOHmMexkcme T3

94. BBogHbI KOMMeHTapuii. B npuHumne yxe cerogHsi Hemb3s NOMYYUTb 3aKOHHbLIN NAaTEHT
Ha TPagWLUMOHHBbIE 3HaHWS, KOTopble He 06naaalnT HOBU3HOW UMK ABMAKOTCS OYeBUAHBIMW ANS
COOTBETCTBYIOLLEN rpynmbl CNeLnannucToB B COOTBETCTBYHOLLEN 06nacTn TEXHUKN (KoTopas
MOXeT BKIYaTh N1L, UCNOMb3YOLWUX CUCTEMbI TPAAMLMOHHBIX 3HAHWUIA Ha NpakTuke). Kpome
TOro, Henb3s NOMy4YMTb 3aKOHHBIN NATEHT Ha 3asiBNeHHOoe n3obpeTeHne, ecnu 3asaBuTenb He
AaBnaeTcsa pakTMyecknm nsobpertatenem unu He Obin YNOMHOMOYEH Ha Nogavy 3asiBKU
dakTnyeckmm nsobpetarenem — Hanpumep, ecnu opmyna n3obpeTeHns oxsaTbiBaeT
TPaAWLUMOHHBIE 3HAHWS, NONyYeHHbIe OT HocuTenst T3, unu ecnu HocuTenb T3 BHeEC BKNaa B
co3faHue 3asiBnsemoro n3obpeteHns. Kpome Toro, peanbHbin nsobpetaTtens unm
n3obpeTatenn NMELOT NPaBO Ha UX YKa3aHUe B Ka4eCTBe TaKOBbIX B MATEHTHOM JOKYMEHTE.
9T obLme NpUHLMNBI 3aKpenseHbl B MeXayHapogHOM NaTEHTHOM MpaBe, XOTs OHW HUKOrAa
onpeaeneHHbIM 06pa3oM He MPUMEHSANINCH B OTHOLLEHUN TPaAULMOHHbBIX 3HAHUIN Ha YPOBHE
MeXAyHapOo4HOro HOPMOTBOPYECTBaA.

95. Bonpoc 0 ToM, MOXHO N1 BOOOLLE CUMTaTb TaKoe OTCYTCTBME ONpeaesieHHoro npmHumna
«npobenomy», 1 ABNAeTCA Nn «3anonHeHnem npobena» npumMmeHeHne obLmnx NPUHLMNOB
nmeHHo K T3 n onpegeneHHas opMynMpPoBKa TOro, YTO YK€ UMMNITMUMTHO OTPaXKeHo B
NnaTeHTHOM MpaBe U COOTBETCTBYHOLLMX NpMHLMNAaX, ABNsSeTcs cnopHbiM. C Opyron CTOPOHbI,
YyeTKoe U3NoXeHne NOHMMaHWA Toro, kak obLme NpUHLMNbI NAaTEHTHON CUCTEMbI MOTYT
NPUMEHSATLCA UMEHHO K TPAAULMOHHBIM 3HAaHUAM TakK, YTOObI UCKNOYaTb Bblaavy
onpeaeneHHbIX HeJeNCTBUTENbHbBIX MAaTEHTOB, HANPUMEP, UCKNYaTb N0ObIe NOMNbITKN
yTBEpXaaTb, YTO TPAAMLUMOHHbIE 3HAHWS, NOMyYEeHHbIE OT UX HOCUTENS, NpeacTaBnsalT cobown
n3obpeTeHne apyroro nuua, B BUAE KaKUX-TO MEXAYHAPOAHbIX HOPM, MO0 6bl CTaTb
None3HbIM YTOYHEHMEM CYLLIECTBYHOLMX NPUHLMMNOB. 3TO NOHMMaHWe noapasyMmeBaeTcs
CYLLIECTBYOLWUMM NPUHLMNAMMK, U BOMPOC COCTOUT B TOM, MOXET nn ero 6onee onpegeneHHoe
N3NoXeHne cumTaTbCs YCTpaHeHneM pearnbHoro npobena.

96. [poben: He cyuiecTByeT HUKaKMX (POPMarnbHbIX MEXAYHAPOAHbLIX NONOXEHUNA,
npegycmaTtpuBarroLLmX HenocpeacTBEHHOE NpUMeHeHMe obLLMX HOPM M NMPUHLMMOB NaTEHTHOM
CUCTEMbI K TPAANLUMOHHBIM 3HaHMAM, HarpuMep KOHKPETHOro U onpeaeneHHOro NCKMYeHns
BO3MOXHOCTM BblAa4yun NaTeHToB, (POpMyria KOTOPbIX HEMOCPEACTBEHHO BKItoYaeT T3, n
koTopble (i) He obnaaalT HOBU3HOWN, MOCKOSbKY OHU U3BECTHbI UMW AOCTYMHbI LLIMPOKOWN
nybnuke, (ii) ABNAOTCSA O4EBUAHBLIMW AN NULA, UCNOSb3YIOLLEro CUCTEMY TPaAULIMOHHBIX
3HaHWN, B KA4YeCcTBe crneLmanncTa B COOTBETCTBYOLLENn 06nacTu TEXHUKN, unu (i) nonydeHsl oT
HocuTens T3, KOTopbI He Bbin yka3aH B kayecTBe n3obpetaTens n OT KOTOPOro He Bbinu
Haanexalum obpasoM nony4eHbl COOTBETCTBYHOLLME NpaBa COOBCTBEHHOCTW.

97. Tpumep: Hekoe nuuo, NoCETUB KOPEHHYIO OOLLMHY, NONy4YaeT B CBOE pacnopsieHue
LUeHHble TpaauunoHHble 3HaHuA. OHO nogaeT ABe NaTeHTHble 3asiBKM Ha 3TN 3HaHUS B TOM
BMAe, B KAKOM OHW BbINy NonyyeHsbl, yka3aB cebs B kayecTBe nsobpetartens, He BHECS B HUX
HUKaKNX OONOMHUTENbHbBIX CYLLECTBEHHbIX YNYyYLIEHWU N HE YBEAOMMB M HE yKa3aB HOCUTENS
T3, OT KOTOPOro OHO NOMYYMNO 3TN 3HaHUA. OfHa M3 NaTEeHTHbIX 3as8BOK KacaeTcs
OEeNCTBUTENbHO NaTEHTOCNOCOBOHOro n3obpeTeHns. B aTom crnyyae 3asBuTENb HE UMEET Nnpaea
ncnpawmBaTb NAaTEHTHYIO OXpaHy, MOCKOMbKY NOANMHHBLIM n3obpeTaTenem aBnaeTcs nuuo,
n3HavyanbHO NpakTMKoBasLLee 3TK T3, a nofgaHHas 3asBUTENeM 3asiBka He OCHOBaHa Ha npaBax
COOCTBEHHOCTW, MONy4YeHHbIX OT dhakTu4eckoro nsobpetatens. [pyrasi nateHTHas 3asBka
kacaetcs T3, koTopble Oblniv NyGNMYHO packpbIThl U NPEACTaBnsT cobon cnocob, yxe
n3BeCTHbIN 0bLwmHe obnagatena T3. B aTom cnyyae naTeHT Takke 6yaeT HeAencTBUTENbHbIM
B CUNY OTCYTCTBUS HOBU3HbI UM M306peTaTeNbCKOro YPOBHS.
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(iv)  ®opmbl oxpaHbl, He npedycmMampusaeMble Cyuecmayrowumu MexoyHapoOHbIMU
cmaHOapmamu

KoHkpemHoe mpebosaHue o0 packpbimuu, kacaroujeecs T3

98. BBsogHbI KOMMeHTapuii. B psige cTpaH ycTaHOBMEHbI cneunanbHble MEXaHU3MbI,
Kacatowmecs T3 (a Takke reHeTUYeCKnx pecypcoB, KOTOPbIE HE ABNSIOTCA NPeaMETOM
pacCMOTPEHUS B HACTOSILLIEM aHanuae npobenos), B hopme BKIOYEHWS B HALMOHaIbHbIE
NaTeHTHbIE 3aKOHbI JOMNOMHUTENbHbBIX TpeboBaHWM O packpblTUn nHdopmauun. OHM
065a3bIBalOT NMLLO, NOAAKOLLEE NATEHTHYIO 3a8BKY, PacKpbiBaTb MCTOYHMK UNN NPOUCXOXOEHNE
T3, ncnonb3yembix B 3a8BAsIEMOM U3006peTeHN, a B psiAe criyvae Takke npeactaBnatb
AoKasaTenbCcTBa NpeaBapUTENbHOro Nony4YeHns MHPOPMUPOBAHHOMO COrnacus 1 Hanuyns
AOroBOPEHHOCTEN O CnpaBeaIMBOM COBMECTHOM NONb30BaHUM Bbirogamn. Takoe TpeboBaHue
He NPeayCMOTPEHO MeXAyHapOAHbLIM NPaBOM, XOTSl BHOCUIUCH NPEANoXeHnsa: —
nogaepxaHHble psagom ctpaH — o nepecmoTtpe Cornawenns TPUMC ¢ BknioyeHnem B HEro
nogobHoro TpeboBaHUSA, N HECKOSBLKO MPEANOXKEHUN O BBEAEHUN Takoro TpeboBaHms Takke
BHOcunuch B pamkax BOWC. [pyrvue CTOpoHbl BO3paXkanu NpoTMB Takoro TpeboBaHms 1
nocTaBuIM Nog COMHEHNe ero uenecoobpasHocTb. B pamkax HacTosiLero aHanm3aa HUKaKkom
OLLEHKM 3TUX NPOTMBOMOSIOXHbLIX MHEHUA HE JaeTCs, N NULLb KOHCTaTUpyeTCc OO beKTUBHbIN
dakT Hanu4ms YncTo oopmarnbHoro npobena B BUAE OTCYTCTBUS B MEXAYHAPOOHbIX
nonoxexuax noboro nogobHoro TpebosaHua. Bonpoc o HeobxoaumocTn n cnocobax
yCTpaHeHus 3Toro npobena, pasymeeTcs, SsBNsieTca npegMeToM 06CyXaeHnst BONpoCcoB
NONUTUKN MEeXAY rocyaapcTBaMu.

99. Tllpoben: B mexgyHapogHOM npase He CyLLEeCTBYET HUKAKMX KOHKPETHbIX TpeboBaHui
PacKpbITUSA NULOM, NOAAIOLLMM NATEHTHYIO 3asiBKY, MCTOYHUKA U npoucxoxaeHuns T3,
NCMONb3yeMbIX B 3asiBIEHHOM M300peTeHnn, Nnu packpbITUa MHPOPMaLUK O Hanuuum
npeaBapuTENbHOTrO MHAPOPMUPOBAHHOIO COrNlacus 1 CNpaBeAsIMBOro COBMECTHOMO
NonNb30BaHWsA BbIrO4aMMU.

100. lMpoGen: B mexayHapoaHOM npaBe He CyLecTBYyeT HUKAKOro KOHKpeTHoro TpeboBaHus
packpbITUA NULaMn, NoAatoLWMMKM NaTEHTHbIE 3asBKN, UHPOPMALMK, UMEIOLLLEN OTHOLLEHME K
BOMpocaM naTeHTocnocobHOCTH, Hanpumep, MHPopPMaLMn O COOTBETCTBYHOLLLEM U3BECTHOM
YPOBHE TEXHUKM.

OxpaHa om Heob0CHO8aHHO20 0bozalwleHus 8 pesyribmame Ucrosnb308aHus T3,
He3aKOHHO20 IMPUCBOEHUST U HerpasoMepHO20 ucrosib3oeaHusi T3

101. BBogHbI kKOMMeHTapuin. CyLLEeCTBYIOT pasfnyHble OLEHKN OTHOCUTESNBHO MOSHOMO
ob6bema NpUMEHEHU MeXAyHapo4HON HOPMbl 0 HEOBXOANUMOCTU NpeceYeHns
HegoOpPOCOBECTHON KOHKYPEHLNN, 3aKpernieHHOM B [apukCKoi KOHBEHLNMN.
HenobpocoBecTHbIe AEUCTBUS, KOTOPbIE JOMKHbI NPECEeKaTbLCS B COOTBETCTBUN C 3TOW HOPMON,
BEPOSITHO, OXBaTLIBAKOT, MO KpanHen Mepe, HEKOTOpble PopMbl HE3AaKOHHOIO NMPUCBOEHUS U
NPOTUBOMPABHOIO UCMoNb3oBaHNA T3, HO CTOSb XXe BEPOATHO, YTO OHN OXBaTbIBAKOT HE BCE
Takue OEeNCTBUs, BKITHOYasd BCe BUAObI MCNOSb3oBaHMe T3 B KOMMEPYECKNX U NPOMbILLNIEHHbIX
Lensix, KoTopble MOryT CHUTATbCH MPOTMBOPEYaLLMMN YECTHON KOMMEPYECKON NPaKTUKe Unm
npuHUUNam cnpaBeannuBoCcTn. Ha mexayHapooHOM yPOBHE CyLLECTBYIOT 6onbLune
pacxoXageHusi BO MHEHUSX OTHOCUTENBHO TOro, Kakne MMeHHO BUAbl ucnonb3oBaHusa T3 moryT
CUMTaTbCS HE3AaKOHHbLIM MPUCBOEHNEM, HEOCHOBATENbHBIM 00OraleHMemM Unn NHbIMKU BUaamMm
NPOTMBONPaABHOIO UCMONb30BaHNUS, a Kakne Buabl UCNonb3oBaHna T3 nuuyamun, He
SABMSOLWMMNCS YfieHaMM 0OLMHbI NPOUCXOXOEHUS (BKITHOYAs KOMMEpPYECKOe UCMOb30BaHNe),
MOryT cunTaTbCcs 4OOPOCOBECTHLIMM U NpaBoOMeEpPHbIMU. He Bce BMAbl ncnonb3oBaHmsa T3

33 Cm. npeanoxeHus, npeactasneHHsle B KomuteT BTO no ToproebiM neperoBopam (gokymeHT TN/C/W/52 ot 19
mtons 2008 r. n gokymeHT TN/CW/59 ot 19 anpens 2011 r.
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TPETBUMW NULAMU MOTYT CHATATLCS MONTHOCTBIO 3aKOHHBIMU UIN MONTHOCTHI0 HE3aKOHHbLIMMU, 1
OTHOCMUTENBHO UX pasrpaHNYeHst BbICKa3biBaOTCA PasnmyHble MHEHNUS. JTU pasnunyHble
MHEHMS1 CBMAETENbCTBYIOT O HanuumMm npobena, 3aknoyatoLLerocst B OTCyTCTBUM
MeXAYyHapOoaHbIX PYKOBOASILLMX NPUHLMINOB B AaHHOM obnacTw.

102. lMpoben: B mexayHapo4HOM npase He CyLLecTByeT HUKaKoro onpeaeneHHoro
TpeboBaHMA OTHOCUTENBLHO NpeceyYeHnss HeOCHoBaTENbHOro oboraweHns 3a cyeT
ncrnonb3oBaHusa T3 nnm HE3aKOHHOro MPUCBOEHNST UM HEMPABOMEPHOIO NCNONb3oBaHus T3, n
HUKaKNX MEXAYHaPOAHbIX PYKOBOASALLMX NPUHLMMNOB, ONpeaenstowmx NoOHATUSE 3aKOHHOMO U
[o06pOCOBECTHOrO Ncnonb3oBaHus T3, a Takke HEOBOCHOBAHHOrO oboraleHnsa unm
HEe3aKOHHOr0 NMPUCBOEHNS.

103. lMpumep: lNMpuMeHUTENBLHO K BbiLLENPUBEAEHHOMY NpUMepPY 3TOT Npoben kacaeTcs npasa
Ha BO3paXXeHve v NnpuMeHeHue CpeaCcTB NPaBoOBOW 3aLUUThl B CUTyauunn, Korga Tpetbe nuuo
ncnonbdyet T3, npuHagnexaiime obwuHe, Hanpuvep, Ans NnponssoacTea NnevyebHbix cpeacTs
N3 «HaTyparbHbIX MPOOYKTOB» UIM NIEKapCTBEHHbIX NpenapaToB, KOTOPble OCHOBAHbI
HEernocpeCTBEHHO Ha 3TUX 3HAHUAX U B KOTOPbIX NPAMO UCMOMb3YTCH U3BECTHbLIE CBOMCTBA
Buonornyecknx maTepuanos, COCTaBnALLWNE INEMEHT 3TUX 3HAHWN.

104. MOXHO NpMBECTU HEKOTOPbLIE ApYyrMe nNpumMmepsbl:

- ne4yebHoe cpeacTBO UMW NeKkapCTBEHHbIV Npenapar, nony4YeHHble HenocpeaCcTBEHHO
c ucnonb3oBaHneM T3, NpuHaanexalunx KOPeHHOW OBLLMHE;

- ne4yebBHOe cpeacTBO UMW NEKAPCTBEHHbIV Npenapar, U3roToBreHHbIe C
MCMONb30BaHNEM YacCTN 3HAHWUIA, U3BECTHbIX LLIMPOKON Ny6ruke;

- nedebHoOe CpeaCTBO MNU NIEKAPCTBEHHbIN Npenapat, U3roTOBIEHHbIE C
MCMOJSiIb30BaHWUEM 3HaHWI, AononHALWmuxX T3.

105. Cniegyet Takxke geTanbHee pacCMOTPEeTb cryvaun, korga T3 Bxogunu B coctaB 00bekTa
KaKuUX-TO MHTENNeKTyanbHbIX NpaB, AaXe ecrnv NocrneaHuin He OCHoBaH Ha T3
HenocpeacTBeHHo. Ecnu Takoe ucnonb3oBaHne T3 B cocTaBe HOBOro NpoaykTa He
YyUMTbIBAETCA, 3TO MOXET cuMTaTbCsa npobenom B oxpaHe T3.

106. B kaxgom crnyyae npu BbISSCHEHUW HaNM4Msa npobena B oxpaHe OT HE3aKOHHOIo
npuobpeTeHns nnm HeocHoBaTeNbHOro oboraleHs Heo6xoauMo AaTh OTBET Ha crneayoLme
BOMPOCHI:

- Korga Takoe ucnonb3oBaHue T3 nopoxaaeT 0643aTenbCTBO yKka3biBaTb OOLUMHY B
KayecTBe MX UCTOYHUKA, AENUTLCH C Hel pedynbTaTaMmy UX UCNOMb30BaHNUA UNn
MHbIM 06pa3oM BbinnayMBaTb OOLWMHE BO3HArpaXxaeHne n npusHaeaTh ee npasa, v
korga nobas popma NCNoNb30BaHUS CYNTAETCA HEOCHOBATENbHbLIM oboralleHnem
WNM He3aKoHHbLIM NpuobpeTeHnem?

- Kakasi CBsi3b JOJKHA CyLLeCcTBOBaTb Mexay hopMOon 4OCTyna K 3HAHUSIM U X
nocreayoLmM UCnonb3oBaHNeM?

- BNUAIOT NIM OBCTOATENBCTBA, NPU KOTOPbIX 3HAHWUA BbINK NepBOHaYarbHO NONyYeHbI
OT OOLWWMHbI, Ha TO, CYMTAETCS NN NX UCMONb30BaHNE HE3AKOHHLIM NMPUOOPETEHMEM
MIN HeocHoBaTENbHbIM ODOraLleHneMm, UM 3To 3aBUCUT TOJTbKO OT crocoba
MCrosib3oBaHnA?
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- OrpaHn4MBaEeTCs M HE3aKOHHOE NPUOBPETEHNE TOMNBKO LUMPOKUM UCMNOSIb30BaHNEM
TakMX 3HAHU B KOMMEPYECKNX LIENSIX UMW TAKOBbIM TaKKe cUMTaeTcs
HEKOMMEpPYECKOE UCMONb30BaHNE UM OrpaHNYEHHOE KOMMEPYECKOe
ncrnonb3oBaHme?

107. B ogHOM M3 KOMMeHTapueB Obina Bbicka3daHa 03abo4YeHHOCTb MO NOBOAY TOro, YTO
MeXayHapoaHble CTaHA4apTbl HE MNO3BOMAKT 00 MHAM NPensaTCTBOBAThL MCMOSb30BAHUIO
APYrMMun nuuamm anemeHToB T3 B NPOMBbILLIIEHHbBIX 1 KOMMEpPYECKMX Lensx 6e3 ykasaHus
WCTOYHUKA M NpedoCcTaBeHuns cnpaBennmBbiX Bbirog B 0bMeH Ha Takoe ucnonb3osaHune. B
OPYromM KOMMEHTapuM OTMeYanucb HeraTMBHbIE NOCNEACTBUS, KOTOPblEe ByaeT nmeTb
OTCYTCTBME Haanexalimx CaHKLMN C TOYKN 3pEHMS BO3MOXHOCTEN BO3MeELLEeHUS yulepba,
NPUYNHSIEMOrO HE3AKOHHBLIM NMPUOBpPETEHMEM.

lpedsapumesnbHoe UHopMUpO8aHHOe coanacue

108. BeogHbIi kommeHTapuin. KBP npusHaeT npaBo npeaBapuTenbHOro MHAoOpPMUPOBAHHOMO
cornacus B OTHOLLIEHMU reHEeTUYECKUX PECYpPCcoB, a B BOHHCKUX pYKOBOASLMX NpUHLMAAX
OTMEYaeTCsl, YTO OHO MOXET TaKkKe NPUMEHSTLCA B OTHOLWEHUN T3, CBA3aHHbIX C
ObnopasHoobpasmnem. Crtatbs 7 Haromckoro npoTtokona rnacut: «B COOTBETCTBUM C
NOSNIOXXEHUSIMWN BHYTPUrOCYAapPCTBEHHOrO npaea kaxaas CTopoHa npuHumaeT
COOTBETCTBYIOLME MEPbI C Lienbto obecnevyeHuns Toro, YTobbl 4OCTYN K TPaaULMOHHBIM
3HaHUSAM, CBSI3aHHbIM C FeHETUYECKMMM pecypcamm, HOCUTENSIMU KOTOPbIX ABNSAOTCS KOPEHHbIE
N MECTHble OOLLMHbI, OCYLLIECTBIIANCS C NpeaBapuUTenbHOro 1 060CHOBaHHOMO cornacus unu
00006peHNst 1 NPW y4acTum LaHHbIX KOPEHHbIX 1 MECTHbIX OBLUH 1 4TOObI ObINN YCTaHOBIMEHDI
B3aMMOCOrfnacoBaHHble ycnosus». OfHaKo He CyLLecTBYeT HUKaKow onpeaeneHHomn
MeXAyHapOoL4HON HOPMbI, B KOTOPOW Npu3HaBanock Obl NpaBo NpeaBapuUTEibHOro
MHAOPMMPOBAHHOMO Corfacusa NPUMEHUTESTbHO KO BCEM TPagULUMOHHbLIM 3HaHUSIM.

109. lNpoGen: OnpegeneHHas opMynNUMpPOBKa NpuHUMNa HeOBXoaMMOCTN CBOGOAHOrO
npeaBapuTENbHOrO MHPOPMUPOBAHHOMO COrfacus Ha UCnonb3oBaHne T3, HOCUTENeM KOTOPbIX
ABNSIETCA NPU3HAHHAA KOPEHHAs! UM MeCTHas obLMHa.

110. lMpoGen: Ewe oanH npoben, BbIABNEHHbIN B KOMMEHTapUsIX, KacaeTcsa cuTyauun, korga
o6s3aTenbcTBa OTHOCUTENBHO HEOHBXOAMMOCTHM NONYYEeHNs1 NPeaBapUTENbHOIO
MHAOPMMPOBAHHOIO COrfacus 1 3akOHOAAaTENbCTBO O AOCTYNE N COBMECTHOM MOSfIb30BaHUK
Bbirogamu, npegycMOTPEHHbIE B OQHOW CTpaHe, MOryT He NPUMEHSATLCA B TPETbEN CTpaHe, B
CBS31 C YEM BCTaAET BOMPOC O NPENATCTBUAX OS5I SKCTEPPUTOPMANbHOIO NPUMEHEHUS TaKUX
HOPM CydaMu B TPETbMX CTpaHax, B TOM YMCHE NPU Hann4mMm uin B OTCYTCTBME
MeXOyHapOAHOM HOPMbI, KacatoLencsa oxpaHbl T3.

111. TlMpumep: Y4eHbIn-aTHOBOTaHMK OCYLLECTBNSAET NPOrpaMmy NosieBbIX UCCNeaoBaHUN,
KacaroLmxca TpagmUMOHHbBIX 3HaHU onpeaeneHHon obwmHel. OH He 065A3aH 3anpalmnBaTh
cornacue obLWuHbI Nepea Tem, kak cobupaTtb Takme 3HaHUS, KOTOpble OH MOXET aanee
cB0o6OOHO NpeaoCcTaBnATE APYrMM Nnuam, a Takne apyrue niua — Ucnonb3oBaTh B
KOMMEPYECKUX MUIU NPOMBILLIIEHHbIX Liensx.

112. BO3MOXHO Takke cyLecTBOBaHWE npobena ¢ NpakTU4eCcKoM TOYKN 3pEHUS, MOCKOMbKY
cosfaHune aPEeKTUBHOM CUCTEMbI CepTUUKaLUN 1 cuctemaTnsaumm AaHHbIxX Tpebyet
NpakTU4eCcKon NoaaepXkun, a Ana NoATBepXAeHUs npeaBapuUTeNibHOro MH(OPMUPOBAHHOIO
cornacusi, 0cO6eHHO cornacusa MeCTHbIX U KOPEHHbIX OBLLNH, TpebyeTca MHCTUTYLUMOHaNbHas
noagep)kka n COOTBETCTBYHOLLEE 3aKOHOAATENbCTBO; Takasd NOMOLLb B KPaTKOCPOYHOM MNflaHe
crnocobcTBoBana 6bl peleHuio Npobnem NpoTUBONPAaBHOIO UCMOMNb30BAHUSA U HE3AaKOHHOIO
npuceoeHuns T3.
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lpaeo Ha yKa3aHue UCmoO4YHUKa U coxpaHeHue yeriocmydocmu

113. BBogHbI kOMMeHTapuii. Monb3oBaTenb TPaguUMOHHBLIX 3HaHWI, Kak NpaBuio, He ob6sa3aH
yKasblBaTb HOCUTENS UMW UCTOYHMK 3HaHUN. Kpome Toro, nonb3oBaTtenb He 06s13aH
OTHOCUTBCS K 3HAHMAM C YyBaXXeHNeM n nsberatb opM MCMNONb30BaHNS TPAAULNOHHBIX 3HAHWN,
KOTOpble BOCMNPUHNMAIOTCH Kak OCKOPOUTENbHbIE MO KyNbTYPHLIM NpUYMHaM Unu Koraa
TPagULUMOHHbIE 3HAHMS UCNONb3YTCA B hopmax, NOAPbLIBAOLWMX UX MOANMHHOCTbL UK
LenocTHoCTb. Bo MHOrMx cny4vasx onpegenntb BCE UCTOYHUKN 3HAHWIA CITOXHO MK
HEBO3MOXHO, ¥ MO3TOMY NpeaycMaTpuBaTh NpaBo BO3paXKeHWsi NPOTUB OMnpeaeneHHbIX BUAOB
ncnonb3oBaHnst T3 MoXeT ObITb HEYMECTHbIM U coLnanbHO HENPOAYKTUBHBIM. Tem He
MeHee oTMeuvanacb BaXXHOCTb CO34aHUsA Nog0OHOro MexaHuama — Harnpumep, XoTs Obl B
OTHOLLEHUN Takmx T3, KoTopble NMeT 0coB0 cakpanbHOe 3HaYEeHNE NN 0COBEHHYO BaXXHOCTb
AN KONNEeKTUBHON NOEHTUYHOCTH OO MHbI. POpManbHO MeXayHapoaHble HOPMbl He
npeaycMaTtpuBaroT Takoro TpeboBaHus, 1 B 3TOM YNCTO hOpMarbHOM CMbICIE MOXHO rOBOPUTL
O cyulecTBoBaHMM npobena: 3TO He 03Ha4aeT, YTO Takon Npobern HyXXHO BoOOLLEe YCTpaHATb,
UNKn Kakum o6pas3om 1 B KaKOW CTeneHn ero cnegosano 6bl yCTpaHWUTb; BCE 3TO CEpbe3Hble
BOMPOCHI NOMAUTUKN, Tpebytolme 06CTOATENBbHOrO N3yyYeHnsi. Tem He MeHee ¢ hopmarnbHOM
TOYKW 3PEHMS MOXHO rOBOPUTbL O HANMYUM Takoro npobena.

114. TMpoGen: lNMpaBo Ha Bo3paxeHne NpPoTMB Ucnonb3oBaHns T3 6e3 onpeneneHHoro
yKka3aHus 06LMHbI, KOTopas ABNSeTCA (PAKTUYECKUM NCTOYHMKOM 3HAHWIN.

115. lMpoGen: lNMpaBo Ha Bo3paxeHne NPOTMB UCNONb30oBaHMs T3 B TEX cny4vasix, korga Takoe
NCNonb3oBaHMe ABNSAETCS OCKOPOUTENBbHBIM AN OBLLMHBI N0 KyNbTYPHBIM MW AYXOBHbLIM
nNpYYnHAM NN MHBIM 06pPa3oM HapyLLaeT LeNOCTHOCTb TakMX 3HaHUN.

116. TNpumep: TpaguUMOHHBbIE 3HAHUS, ABNAOTCA YepTON MOAEHTUYHOCTU onpeaeneHHON
OOLWMHBI, UCMONb3YTCA TPETLMM NIMLOM B COCTaBe KOMMEPYECKOro NPOoAyKTa; Mnpu 3TOM
obLWKHa He yKka3blBaeTCs B Ka4ecTBe MCTOYHUKA, Co3AaTens unu TpaguumoHHOIro XpaHUTens
3HaHui. Kak BapuaHT, Takom NpoAyKT npeanaraeTcs U pacnpocTpaHaeTcs B hopmax, KoTopble
ABNATCHA YHU3UTESbHBIMU UM OCKOPOUTENBHBIMW ANSA OBLLMHbI, SBNAOLWENCS UCTOYHUKOM T3
(BTOpas npobriema 4aCTUYHO peLlaeTcs NpUMeHeHeM nonoxeHun ctatok 10bis Mapwuxckon
KOHBEHLNN).

(v)  Omcymcmeue rpas Ha rosiy4yeHue 8o3Ha2paxx0eHus usiu UHbIX 8bi200

117. BBogHbI koMMeHTapuia. 1o aHanornm ¢ npaBom Ha cripaBenMBOe BO3HArpaXkgeHue,
NpeayCMOTPEHHbBIM B HEKOTOPbIX cuctemax VC, n B COOTBETCTBUM C TEOPUSMU
«KOMMNeHCcaToOpPHOM OTBETCTBEHHOCTM» U NPUHLMNOM CNpaBeanuBoro pacnpeneneHuns Bouiroq
npeanaranocb NpeaocTaBnsaTb HocuTenaM T3 NpaBo Ha cnpaseisiMBYHO OOS0 y4acTus B
Bblrogax, U3BrnekaembIX ApyrMmu nuuaMmy U3 UCnonb3oBaHNs UX 3HaHW, 0COBEHHO Koraa peyb
naetT o oMHaAHCOBOM MU Kommepyeckon Boliroge. (OaHako Bbirogbl He 0683aTeNbHO AOMKHbI
ObITb PpMHAHCOBBIMU UMK AEHEXHBIMU cCaMn Mo cebe, 0COBEHHO eCcriv COOTBETCTBYOLLLAA
0eATeNbHOCTb NPOTUBOPEYUNT LLEHHOCTAM U SIBHO BbIPaXXEHHbIM XenaHusaM ObLWnHbI). Y
TPaAOVLMOHHBIX 3HAHU MOXET ObiTb MHOIrO pasHbiX HOCUTENEN: OTAENbHOE NIMLO MOXET UMETb
npaBo Ha KOMMEHcauuo Unn nony4veHune Boirod, MM6o T3 MoryT 6biTb HACTONBKO «PasMbITbIMU»
Nno CBOEMY MPOUCXOXOEHWIO, UTO CNpaBEeANUBLIM MEXAHN3MOM pacrnpeneneHms Bbirog MOXeT
ObITb TONbKO HaUMOHANbHLIN, rModanbHbIA UK perMoHanbHbI PoHg. Takum ob6pasom,
NMOMWMO N3y4eHMS BO3MOXXHOCTM NPeAOoCTaBNeHNs NpaBa Ha CnpaBeannBoe Bo3HarpaxaeHue,
B pamKax aHanmsa npobenoB MOXHO ObIfI0 Obl Takke pacCcMOTPETb BONPOC 06 OTCYTCTBUM
Hagnexalwmx MHCTUTYLMOHaNbHbIX paMoK, obecneynsaroLmnx ynpaeneHme MHaHCOBLIMU UMK
WHbIMW BbIFOA4AMN N UX pacnpegeneHuve.
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118. lMpobGen: KonnekTnBHOE NpaBoO Ha CnpaBeanIMBOE BO3HarpaxaeHme nunm apyroe
paBHOMNPaBHOE y4acTue B BbIrogax OT KOMMEPYECKOro UCMomb3oBaHnA T3 B LENOM UK UHbIX
Bbirogax ot T3, noMMMO MnpaB, YCTAaHOBIEHHbIX ANS KOHKPETHbIX chopMm T3, Takux, kak T3,
cBsi3aHHble ¢ BuopasHoobpasmem, ssnawowmecs npeametom KbBP.

119. lNpoben: Hagnexawlaa MHCTUTYUMOHabHasi CTpyKTypa cbopa n cnpaBeanuBoro
pacnpeaeneHuns Boirog (0COBEHHO B TeX Criyyasx, Korga Takue Bbirodbl HOCAT (PMHAHCOBbIN
XapakTtep).

120. Tpumep: TpaguMuUMOHHbIE MEOULMHCKME 3HAHUSA HEKOW OBLUMHBI BbIinn NCNoNb3oBaHbl 4N
pa3paboTkn NoNynspHON cepum NOTPEOUTENBLCKON MEQULNHCKOW npogykuun. Mommmo apyrmnx
COOBpaXkeHU (Takmx, Kak MpaBo Ha yKka3aHWe UCTOYHMKA) OBOLLMHA MOXET MMETb NPaBo Ha
y4yacTue B Bbirofax OT Takon KOMMeEpPYECKOM AeATenbHOCTU. Takume Bbirodbl He 06a3aTensHO
OOJMKHbI OblTb MMEHHO (PMHAHCOBLIMU (M YNeHbl OBLLMHBLI MOTYT HE MPUBETCTBOBATbL TaKyH)
MOHETU3aLMI0 NX 3HAHWI), HO MOTyT peanu3oBbIBaTbCs B HEPMHAHCOBOM hopme, Hanpumep B
dopMe y4yacTusa B Hay4yHO-UCCNeLoBaTeNbCKON EATENbHOCTU, HaaneXxallero KynbTypHOro
pa3BuTUs OBLLMHBI U YCTONYMBOrO cbopa UCnonb3yeMbliXx MaTepmarnos.

V. COOBPAXEHWA, KACAIOWWMECA OMNPEAENEHNA TOIO, CIIEAYET N
YCTPAHATb 3TU MPOBEJbI

121. CoobGpakeHusi, KacaloLimecs onpeaeneHns LenecoobpasHoCTN yCTpaHEHMS BbISIBNEHHbIX
npo6enoB, MOXXHO NOAPaA3LAENUTb Ha:

- cOoObpaXeHUsi UHCTUTYLIMOHANBbHOro/NpoLieaypHOro Xxapakrepa; u
- MNpUHUMNUanbHble CoOObpaxeHus.

122. CoobGpakeHUs1 MHCTUTYLIMOHANbHOro/NpoLeAypPHOro xapakrepa BKYaloT BONPOCHI O
TOM, NO3BOJSIAOT NN MEXAYHApPOoAHbIE NPOoLEeaypbl, KOTOPbIE YXKE CYLLECTBYIOT, YCTPAHUTb
KOHKPETHbLIN Npober, 1 4To 3TO 03Ha4YaeT C TOUKU 3peHUs danbHenwen paboTkl No ero
ycTpaHeHuio. MNMommmo obcyxaeHunsa cogepxaTenbHOro Bonpoca naet obcyxaeHvne
«npoueccyarnbHbIX» BONPOCOB, KacatLleecs hopyma nnu hopymoB, KOTopble crieqyeT cumTaTb
Hagnexawmmm ang yctpaHeHms Takoro npobena.

123. TMpuHUunNManbHble CoOobpaxxeHuns, C APYron CTOPOHbI, BKITOYAOT PAaCCMOTPEHME BOMPOCOB
HanuMuus yoeanTenbHbIX MPUYUH A9 YCTPaHEHMS TOMO UMM MHOTO KOHKPETHOro npobena Ha
YPOBHE NONUTUKA. Hanpumep, MOXET B NPUHLXMNE CYLLLECTBOBaTb NpaBOBON «npoben» B
oxpaHe T3 OT HEKOMMEPYECKOro UCMOSb30BaHMA B MUYHbIX LIENsX, OAHAKO ero ycTpaHeHue
MOXeT ObITb COMTEHO HEQOCTATOYHO NPUOPUTETHON 3adaden NONNTUKK, MO KpanHen Mepe, B
CcpaBHEHMM ¢ Npobeniom, kacarLwmmcst cnocoboB KOMMEPYECKOTO UCNOSb30BaHNA 3HAHUI C
LEenbio M3BNEYEHNS NpudbINn.

124. [ononHutenbHble COOBparKeHNs MOryT KacaTbCsl OnpeaeneHns He camon
LenecoobpasHoOCTM yCTpaHeHus npobena, a crnocoboB ero yCTpaHeHUst — Hanpumep, Kakasi
dopma ycTpaHeHus BbisBNEHHOro npobena dyaet Hambonee agpdekTuBHON: obA3aTenbHas
HOpMa MeXayHapogHOro npaea, Mepbl CTUMYSIMPOBaHWE Ha NONIMTUYECKOM YPOBHE MUIn
TMNOBOM 3aKOH? JTW COOOpaKeHNss B OCHOBHOM pacCcMaTpuBalOTCs B 3aKNIOYUTESNTbHOM
pasgerne HacTosiero aHannsa npobenos.
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(a) [MpuHuyunuanbHble coobpaXxeHus

(i) MexO0yHapodHoe npaso u noaumuka

125. dopmumpytowlascs 6a3a MexgyHapogHoro npasa 1M NOANTUKK B 06nacTu oxpaHbl T3
MOXeT NopoAnTb NpeacTaBneHne 0 TOM, YTO ANst yCTPaHEHUs! BbISIBIIEHHbIX Npo6enoB MoXeT
noTpeboBaTbCA KOPPEKTMPOBKA HOPM OXpaHbl MHTENNEKTyanbHbIX NpaB. MHbIMK crioBamu,
CABUWIN N KOHEYHble pe3yrnbTaTbl MPOLECCOB, MPOMCXOAALLMX B 0611acTM MEXAYHapOAHOro
nyGnmM4HOro Nnpaea MOryT paccMaTpuBaTbCs Kak «CoobpakeHney», BakHoe Ansi onpeaeneHuns
LenecoobpasHOCTU yCTpaHeHns Npobenos: pesynbTaTt B 06n1acT npasa unv NOAUTUKA B
CMeXHOoM 06nacTv MOXET, B MpUHUUNE, paccmaTpmBaTbCs Kak cnocob BbisiBNeHus npobena B
cucTeMe 3akoHoaartenbcTea no sonpocam NC Ha onpeaeneHHoOM ypoBHe aetanusaumm. K
Taknm npoLeccam — OXBaTblBaKOLWMM Kak MMMNepaTUBHbIE HOPMbl MEXAYHapOA4HOro Npasa, Tak u
pekoMeHZaLumm no BbipaboTke NONUTMKN, NOAOOHbIE AeKnapaumsam — OTHOCSTCS:

- 3aknoyeHue u BeTynneHune B cuny ctatbu 8(j) KBP, koTopas npegycmaTtpusaeT
yBaXKeHne, coxpaHeHue n nogaepXxaHve TpaguumoHHbIX 3HAHWI, KacatoLmxcs
BGropasHoobpasus;

- npuHaTtne Oeknapauuun OpraHnsaumm O6beguHeHHbIX Haumin 0 npaBax KOPEHHbIX
HapoJoB, B KOTOPOM CPOpMynMpoBaH LLIMPOKWUIA KOMMNEKC Npas, HenocpeaCTBEHHO
OTHOCSILLMXCA KaK K COBCTBEHHO TPaAMLUMOHHBIM 3HaHUSAM, TaK U CBA3@HHbIM C HUMU
npasam VC (byayun mexayHapoaHOM Aeknapaumen, oHa cHMTaeTcsl JOKYMEHTOM,
OTpaxaloLLMM yXe CyLLeCTBYIOLLNE HOPMbI, @ HE CO3[atoLLMM KOHKPETHbIE NpaBOBbIe
obsa3aTenbcTBa);

- 3akntoyeHue n Bctynnenune B cuny MAMPPICX ®AO, koTopbii TpebyeT oxpaHbl
TPaAULMNOHHbBIX 3HAHUI, KaCaloLUXCH FrEHETUYECKUX PECYPCOB pacTeHU Ars
Npoun3BOACTBa NPOAOBONbCTBUSA N BEAEHUSI CENbCKOrO XO35ANCTRA;

- pacTyliee npusHaHue TPagULMOHHbBIX 3HAHWI B KAYECTBE OOHOMO N3 BAXKHEWMLLNX
3M1EMEHTOB MNONMUTUKM 30paBOOXPaHeEHMs (B YacTHOCTH, B goknaae Komuccun
BcemupHon opraHusaumm 3gpaBooxpaHeHms No npaBaM MHTENNEKTyanbHON
COBCTBEHHOCTU, MHHOBALMSIM U 34paBOOXpaHEHUIO 1 B [nobanbHon cTpaTternm B
obnacTtu 3gpaBoOXpPaHEHNsT, UHHOBALMIN N MHTENSEKTyanbHOW COBCTBEHHOCTMH,
npuHaTon BecemupHom accambneen sgpaBooxpaHeHusi B mae 2008 r.);

- B KOOHBO npegycmartpuBatotca obd3aTtenscTBa B OTHOLIEHNN OXPaHbl, MOOLLPEHMS
N NCMONb30BaHUS COOTBETCTBYHOLLUMNX TPAAULMOHHBIX U MECTHBIX TEXHOIOMUIA, HOY-Xay
N NPaKTUKWK;

- BBMAY B3ammoceaAsn mexay T3 n TBK obecneueHune 6onee adhpeKkTMBHbIX
pe3ynbTaToB B 06n1acTu Nnpasa u perynmpoBaHns, KacaroLLMXCA COXPaHEHUS
HemaTepuanbHOro KyfbTypPHOrO HaceneHns 1 NOOLLPEHMS KyNbTYPHOMO
pa3Ho0obpa3unsl, MOXET MMEeTb 3PPEKT C TOUKN 3peHns oxpaHbl T3 (XxoTa 9T obnacTtu
NONUTUKN B BONbLUEN CTENEHM OTHOCATCA K oxpaHe TBK, n noatomy B CBSI3M C JAHHbIM
HanpasneHneM NonUTUKM cnegyeT onMpaTbCA Ha YTOYHEHHbIV BapuaHT aHanusa
npobernoe B oxpaHe TBK);

- NpUHSTUE VIHTepnakeHCKoW AeKnapauum no reHeTM4ecknuM pecypcam XNBOTHBIX,
koTopasi npedycmaTpusaeT obecriedeHne yyeTa, COXxpaHeHUs U noaaepXKaHus
TPaANLUMOHHBIX 3HAaHWUI, aKTyanbHbIX 4SS CEMNEKLUMOHHOIO XXMBOTHOBOACTBA U
XKMBOTHOBOAYECKOrO NPOV3BOACTBA;

- npuHaTUe Haronckoro npotokona, pacwumpstowero nonoxernuns KbBP, kacatowmecs T3.
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126. lMpumeHuTenbHo kK BOUVC BaxHbIMM NS yCTpaHEHUA HEKOTOPbIX M3 Npobenos,
BbISIBMEHHbLIX B 3TOM npoLecce, MOryT CHATaTbCA ABa KOHKPETHbLIX COOBpaXeHns:

(ii)

B kOHTekcTe [MNoBecTkn agHa BOWC B obnactu pa3sutus, paccmatpuBaemon
KoMmnteTom no passutuio 1 MHTennektTyansHon cobcteeHHocTn (KPUC) (cm.,
Hanpumep, gokymeHT CDIP/1/3), 6bino chopmynmnpoBaHo npeanoxeHue 18
crneayroLLero cogepXxaHus:

«HacTosTenbHo npussaTb MKIP yckopuTb NpoLiecc yCTaHOBMNEHUS OXpaHbl
reHeTUYECKMX PECYPCOB, TPAANLUMOHHbLIX 3HAHUI U HOMNbKIIopa, He
NpeABOCXULLAA HUKAKOW pe3yrnbTaT, BKIYasi BO3MOXHYH BblpaboTKy
MeXayHapOaHOro OKYMEHTa U LOKYMEHTOBY.

npoanesas maHaat KomuteTa Ha ceccum B ceHTabpe 2007 r., NeHepanbHas
Accambnes BOUC Takke peluuna, 4To OH «...6yaeT n ganee akTMBU3NpoBaTb CBOK
paboTy C uenbio JOCTUXKEHNS cornacus B OTHOLLEHNN MEXAYHApO4HOro NpaBoBOro
AOKYMeHTa (OOKYMEHTOB) MO BOMPOCaM MHTENNEKTyanbHOM COBCTBEHHOCTH, KOTOPbIN
obecneunT cbanaHCMpoBaHHYO 1 3PIEKTUBHYIO OXPaHY... TPAANLNOHHbBIX 3HAHUNY .

CoobpaxeHusi coyuanbHO20, KybmypHO20, NOTUMUYECKO20 U 9KOHOMUYECKO20

Xapakmepa

127. K noTeHumanbHO peneBaHTHbIM COLManbHbIM, KyNbTYPHbIM, NONUTUYECKUM U
39KOHOMMUYECKUM COOBPaKEHMSIM MOXHO, B YAaCTHOCTW, OTHECTM criegdytoLime:

(i)

BHMMaHue, KoOTopoe MHOrmne npencrtraButTesnin OOLLMH 1 MHOrMe npaBuTenbCcTea
yaenawT 3aaBleHNAM O HeCcnpaBeaMBOCTAX, CBA3AHHbIX C HE3AaKOHHbIM
npunceoeHmnem n HenpaBsoMepHbIM UCMNOJ1Ib30OBaHNEM T3;

ponb T3 B obecrneyeHnn yCTOMYMBOro pa3BUTUS HA HU30BOM U MECTHOM YPOBHE;

B3aMMOCBS3b Mexay oxpaHon T3 n coxpaHeHneM KynbTypHOW U counansHON
NOEHTUYHOCTWN KOPEHHbIX 1 MECTHbIX OBLLNH;

BCce bonee LLIMPOKOE ncnonb3oBaHune T3 ansa peweHnAa MHOrmx NnpoOMbILLUNIEHHbIX U
KOMMeEpPYeCKMX 3aaay;

LLEHHOCTb M NpakTuyeckoe npuMeHeHue T3, UMEeoLLMX OTHOLLIEHWE K COXPaHEHUIO U
YCTOMYMBOMY MCMOSb30BaHMIO GMONOrMieckn pasHoobpasHbIX pecypcoB B YCNOBUAX
M3MEHEHUSI OKPY>KatOLLLEW Cpeabl U KNMaTa;

Bce Gonee WMpokoe mcrnornb3oBaHne T3 B pasnuyHbiX 06nacTsx perynmpoBaHus,
HanpuMep Takux, Kak aHanu3 BO3AENCTBUS HA OKPY>KaloLLYO Cpeay M OLeHKa
6e3onacHoCTM 1 3PeKTUBHOCTU NIEKaPCTBEHHbIX NPenapaTos.;

NOHATUA CoLManbHOW OTBETCTBEHHOCTU U MOparnu, BKIOYas 3aTU4eckme
obsizaTenbcTBa.

3HayeHue oxpaHbl T3 dns pa3pabomku NoAUMUKU U NMpUHSIMUS Mep

peaynuposaHusi 8 bosiee WUPOKOM KOHMEKcMe.

128. Kak cBugeTenbCTBYET LEenbl pag NpaBoBbIX U NONUTUYECKNX LOKYMEHTOB,
nepeyvncrieHHbIX Bbiwe B pasgene (i), T3 ynomMmuHaloTCcs U akTMBHO UCMONb3YTCA B pamMKax
MHOIMX MNPOLIECCOB pa3paboTKN NONIUTUKN; TaKMe MPOLIECCHI BKIHOYAIOT:
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- oxpaHy 6ropasHoobpasnsa 1 cnpaBeaMBOE UCMNOMb30BaHNE CBA3aHHbIX C HUM
BbIFOA;
- npu3HaHue npaB KOPEeHHbIX HApOaoB;

- YKpenneHue npofoBOSIbCTBEHHOW GE30MaCHOCTU U COAENCTBME NOBLILLEHNIO
pa3Hoo6pa3ns NPOAOBONbCTBEHHBIX KYNbTYp;

- obecneyeHune Hagnexallero ¢ TOMKU 3peHnst KynbTypbl 4OCTYNa K ycrnyram
30paBOOXpaHEeHus:;

- YCTOMYNBOE pasBUTME HA HU3OBOM U MECTHOM YPOBHE;

- CMsirYeHMe nocneacTBUin N3MEHEHUS KIMMaTa;

- yacTtuyHoe cosnageHue nporpamm HNOKP, oCHOBaHHLIX Ha TpaaULMOHHbIX
3HaHusIX B COBCTBEHHOM CMbIcre croBa, u nporpamm HNOKP, ocHOBaHHbIX Ha

hopmarnbHbIX Hay4HbIX AUCUMNINHAX, TaKMX, Kak GUoTexHonorms 1 papmakonorus;

- BKIa4 CUCTEM TPAAULMOHHBIX 3HAHWIN B MHHOBALMOHHYO AEATENbHOCTb U
KynbTypHOE pa3Hoobpasue.

(b) CoobpaxeHusi npouyeccyasibHO20 Uu ghopmasibHO20 xapakmepa

(i) KoHKkpemHbie coobpaxeHusi npoueccyasnbHo20 U ¢hopMasibHO20 xapakmepa

129. MNMomMMMO 3TMX OBLLMX BONPOCOB MOSNIMTUKM CYLLLECTBYIOT 6onee KOHKPETHbIE COOBpaKeHus,
KOTOPbI€ MOTYT CHYMTATLCSA BaXKHbIMU NS YCTPAHEHUS BbISIBNIEHHbIX NPOGENOB; OHMW BKIOYaHOT:

- TO, YTO B paMKaxX MHOMX HaLMOHamNbHbIX UN perMoHanbHbIX MPOLIECCOB YXe
BblpabaTbiBatoTca 6onee achdeKkTMBHbIE Mepbl OxpaHbl T3: hopmmpoBaHme
MEXOYHapO4HOro n3aMepeHust n obLuen nnatgopmbl MOryT cnocobcTBOBaTh
NpeoaoNiEHMIO NPaKTUYECKNX CIOXKHOCTEN M NPABOBOW HEONPEAENEHHOCTU, KOTOpbIE
B MPOTUBHOM Crlydae MOryT BO3HUKHYTb MPU HaNMynumn pasHbiX HAUNOHAMNbHbIX U
pernoHarsnbHbIX CUCTEM OXpaHbl T3;

- HeobxoaMMOCTb AanbHENLWero COXpaHeHUsl, HECMOTPS Ha yKasaHHble Bbllle
obcToATenbCTBa, Haanexallero pasHoobpasust CUCTEM PEryNMPOBaHUS, B CBSI3N C
TEM, YTO CUCTEMbI TPAANLMOHHBIX 3HAHUIA U KOHKPETHbIE CPeaCTBa UX OXPaHbl
[OIMKHbI OTBEYaTb MECTHbIM NOTPEBGHOCTAM U KYNbTYPHLIM HOPMaM;

- BO3MOXHbl€ CUCTEMHbIE NOCNeaCTBUSA HeJOCTaTOYHOW onpeaeneHHOCTU HOPM
mMexayHapogHoro npasa NC B 06nactax, MMeoLwmnx oTHoLWweHne K T3 n
TpaguUNOHHBLIM CUCTEMAM 3HAHWIN U MHHOBALWM;

- BO3MOXHbI BbIUIPbILL OT CHUXKEHUSI CTENEHN NPaBOBOW HEONpPeaeneHHOCTH,
obycnoBneHHoM 06eCnOKOEHHOCTBIO MO MOBOAY BO3MOXHbIX 00513aHHOCTEN NO
BMaAEHNIO NN XPaHEHUIO, CBA3AHHBIX C T3;

- M3OEPXKN U BbIroAbl, CBA3aHHbIE C NPMMEHEHNEM 06LLLEro MexxayHapoAHOro noaxoaa
K pELLEHMIO BONPOCOB OXpaHbl T3 Ui co3gaHuio HOBOM hOpMbl OXpaHbl
NHTEeNNeKTyanbHOM CO6CTBEHHOCTH, BKIKOYasi NOCNeACTBUA ANSA BbINOMHEHUSA
aAMUHUCTPATUBHBIX YHKLMIA HA HAUMOHANbHOM N permoHanbHOM YPOBHSX U
AOCTYNHOCTW OXpaHbl A5 UHOCTPaHHbIX HocuTenen T3;
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- pasnuuusi 1 B3aMOCBSI3N MeX/y 3aKOHOAaTeNbHO-HOPMOTBOPYECKNM NOAXOA0M, C
NMOMOLLIbIO KOTOPOro onpeaensTcs obLme NoTPebHOCTN 1 cTan4apTbI, U
[BYCTOPOHHUM [JOrOBOPHbLIM MOAXOA0M, C NMOMOLLIbIO KOTOPOrO HOCUTENM U
nonb3oBaTenNun 3HaHU BbipabaThiBalOT KOHKPETHbIE YCIOBUSI UCMONb3oBaHus T3.

(i) KoHKpemHbie 00800bI Mpomus ycmpaHeHusi rnpobesios

130. B xoge pabotkbl Komuteta Takke BbiCKa3blBarncb onpenesnieHHble JOBOAbI, KOTOpbIe
MOryT ObITb HanpaBneHbl NPOTUB YCTPaHEHNUS BbISIBIIEHHbIX MPO6EnoB; K HUM OTHOCATCS
cneayowme:

- BO3MOXHasi NpPexaeBpPeEMEHHOCTb YCUITMIA NO YCTPAHEHMWIO onpeaeneHHbIx npobenos
Ha MeXayHapoAHOM ypPOBHE, faxe HECMOTPS Ha X OAHO3HAYHOE BbiSIBEHME, BBUAY
HeobXoaNMOCTN HaKoNeHNss BonbLUEro onbiTa Ha HaUMOHAaNbLHOM YPOBHE N 0bMeHa
Takum OMbITOM B Ka4eCTBE OLHOr0 13 YCNoBUi BblpaboTkn 6onee YETKMX
MeXAyHapOoaHbIX JOKYMEHTOB;

- pasHoobpasune T3 1 OBLINH, ABNALLMNXCS UX HOCUTENSAMU, KOTOPOE MOXKET
OCIOXHSITb HOPMOTBOPYECKUI MPOLLECC B €ro MeXayHapoaHOM U3MepeEHUM;

- HEACHOCTb BOMPOCOB, KacatoLLMXCS MpaB U BO3MOXHOCTEN MHOCTPaHHbIX
npasoobnagarenen, Takux, kak obLuWHbI, aBnsowmecd Hocutenamm T3,
CYLLECTBYIOLLMX B COBEPLUEHHO MHbIX KYNbTYPHbIX U COLManbHbIX YCAOBUSX;

- BO3MOXHasi He0GXOANMOCTb aKTUBU3aLMM U AMBEPCUDUKALIMM KOHCYTbTaLMOHHbIX
npoueayp, KOTopble HEOGXOAUMbI A0 NPUHATUS NOObLIX CEPLE3HBIX MNONMUTUYECKUX U
NpaBOBbIX OKYMEHTOB, NMOCKOSIbKY MX NepPecMOoTp Nocre UX NPUHATUS MOXET ObiTb
CNOXHbIM 1 OPOrOCTOSILLMM.

VI. BAPWAHTblI YCTPAHEHNA NMOBbIX BbIABNEHHbLIX NMPOBEJIOB, KOTOPLIE Y>KE
CYLWECTBYIOT UNN MOTI'YT BbITb PASPABEOTAHbI

HOpuduyeckue u uHble 803MOXHble 8apuaHmbl delicmauli Ha MexX0yHapodHOM,
peauoHarbHOM usu HayuoHaIbHOM ypo8He

131. Ha mexgyHapogHom ypoBHe B gokymeHTe WIPO/GRTKF/IC/14/6 n npealwwecTByoLWNX
AOKYMEHTax 3Ton cepum Obiny onpeaeneHsl cneayoLlme BO3MOXHbIE BApUAHThI:

(i) MeXAYHapOAHbIAN AOKYMEHT UMM AOKYMEHTbI, UMELWUIA (MMetoLmne)
00s13aTENbHYI0 CUny;

(i) ybeautenbHble Unu apryMeHTUPOBaHHbIE BEPCUM UMW fopaboTaHHbIe BapuaHThbI
CYLLLECTBYIOLLMX NPaBOBbIX JOKYMEHTOB;

(iii) HOPMaTUBHbIN MEXOYHaPOAHbIA JOKYMEHT UNN AOKYMEHTbI, HE UMeoLWNA (He
nmetrome) obasaTenbHOM Cunbl;

(iv) nonuTuyeckasa pe3oniouus, aekrnapaums Unn pelleHme BbICOKOro YPOBHA —
Hanpumep, MexayHapoaHasa nonuTnyeckas aAeknapaund, sakpennstoLas
OCHOBHbI€ NPUHLUMNbI, yCTaHaBMMBaloLLas NnoriokeHme o 3arnpeTte He3akoHHOro
NPUCBOEHUSA 1 NPOTUBONPABHOMO NCMOMNb30BaHUA T3 1 onpeaensaoLwasn Hy>Xabl 1
YasiHua Hocutenen TBK/T3 B kavyecTBe npuoputeTa NOSMTUKK;
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(V) pykoBoAdAlMe NpUHUKUMNbI UITN TUNOBbIE 3aKOHbI, NOBbILLAKLWNe YPOBEHb
MeXAyHapoaHOoro CoTpyagHn4ecTBa,

(vi)  KoOpAMHaUMS yCUnUiA MO COBEPLUEHCTBOBAHMIO HALIMOHAMBLHOMO
3aKOHOAATenNbCTBa;

(vii)  kKoopAMHaUMS 1 COTPYAHUYECTBO B OCYLLECTBIEHUM UHULIMATUB MO YKPEMNTEHMIO
noTeHumana u NnpakTU4eCcKUX MHULNATUB.

Bce atn BapuaHTbI OEenCTBUN nocneaoBaTesibHO paccMaTpmnBarOTCA HUXKE.

(a) FOpuduyecKkue u UHble B03MOXHbIE 8apuaHmbl deticmeull Ha MexX0yHapoOHOM YPOBHeE:

(i) Mexx0yHapoOdHbIl OOKYMeHm unu 0oKyMeHmbI, umerowul (umerowue)
obs3amerbHyo cusy

132. MexayHapogHbI 4OKYMEHT, HanpaBfeHHbIA Ha YCTPaHeHUe NoObIX KOHKPETHbIX
npo6enos B 06r1acT1 oxpaHbl U MetoLwni obasaTensHyto cuny, byaet o6a3biBaTh
AOroBapuBaoLLMecs CTOPOHbI NPUMEHATb CTaHOAPThl, YCTAHOBMNEHHbIE B X HALMOHANbHOM
3aKoHoaTenbCTBe, B Ka4eCcTBe MeXAyHapoaHO-MPaBoBOro obsidarenscrea. Takue JOKYMEeHThI
MOTyT MMETb (HOPMY OTAESNbHbIX MPABOBbLIX JOKYMEHTOB, NPOTOKOSIOB K YXKe CyLLEeCTBYOLLUM
AOKYMEHTaM Unu crneumanbHbIX COrnalleHnin, 3aKmioYeHHbIX B paMKax OeNCTBYHOLLMX
cornaweHui. 3akniodeHHble paHee mexayHapoaHsle gorosopbl BONC obpenu cuny
nMnepaTMBHbIX HOPM MEXAYHapOAHOro npaesa 6narogaps NPUCOEANHEHMIO K HUM
3aMHTepeCcoBaHHbIX CTOPOH; rocyaapcTBa, He NPUCOeAMHUBLLMECS K 3TUM JOroBOpaM, He
CBSA3aHbl UX NMONOXEHUSIMUN Kak TakoBbIMK (B psae obnacTen — Hanpumep, B obnactu
Knaccudukaumin NpoMbILLIEHHOW COBCTBEHHOCTU — OHM YacTO NPeANnoYnTaloT NPUMEHSTb
HOPMBbI, 3aKpenfeHHble B JOroBOpe, He NpUCcoeanHAACh K A4oroBopy oduumnansHo). Ons
cornacoBaHusi Takoro OKyMeHTa notpebyeTcs opraHn3oBaTb CaMOCTOATENbHbIN AOrOBOPHbIN
npouecc (kak npaBumo, AunnoMaTuyeckyto KoHdepeHumto). MexayHapoaHbln JOroBop
npuobpeTteT 06a3aTenNbHYI0 CUIY TOMNbKO ANA TEeX CTPaH, KOTOPbIe NPUCOEOUHATCS K HEMY
nocpeacTBOM NOANUCaHUS CneumanbHOro akta patuukauum Unm NpucoeanHeHuns.

133. [oKyMeHTbI, UMetoLmne obsi3aTenbHyo cumy, MoryT npuobpeTtaTte hopMy pamOYHbIX UK
cTpaTermyeckmx KOHBEHLMI, COCTaBNSAS OCHOBY Uy 6a3y NONUTUKN AN AanbHenwen
HOPMOTBOPYECKOW AEATENBHOCTU U CONUKEHMS U NOBLILLEHUSI TPAHCNIAPEHTHOCTH
HaLUMOHanbHbIX MHULMATMB B 06nacTu nonutukun, obecrneymsasi npu 3ToM JOCTATOYHYHO
cBoboay Ans peanusaumm pasnuyHbIX NOAXOA0B HA HALMOHANbHOM U PErMOHarIbHOM YPOBHSIX.
B panbHelweM KOHKpPETHbIE MeXayHapOAHO-NPaBOBbLIE MEXaHMU3Mbl, yTOUHSIOLLME
obsi3aTenbCTBA CTOPOH, MOMYT COracoBbiBaTbCst B hopMe NPOTOKOSOB K NEPBOHAYanbHbIM
PaMOYHbIM COrfaLleHnsIM.
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KoHTekct MKIP: MHorue generaumm npusbiBanu K paspabotke nmerowero o6asatenbHyto
cuny MexayHapoaHOro AOKYMEHTa Uy AOKYMEHTOB B Ka4eCcTBe KOHEYHOro pesyrbTraTa
paboTbl Komuteta. KomuteT u NeHepanbHaa Accambness BOUC He HageneHbl
CaMOCTOSATENbHBIMM NOSTHOMOYMAMMU AN BbIpabOTKM MMNEpPaATUBHbLIX MEXAYHAPOAHbLIX HOPM,
N ANSA 3aKYeHns Takoro Jorosopa n obecneyeHns BCTYNNEHUS ero B CUNy B TEX CTpaHax,
KOTOpbIE K HEMY NPUCOEaNHATCSH, HeobxoaMMo ByaeT MHMUUMMPOBaTb OTAENbHbIN NPOLeCC.

Mpumepsbl B cMexHbIX obnactsax: KoHBeHumsa o Guonormdeckom pasHoobpasum, KoHBeHL s
06 oxpaHe HemaTepuanbHOro KynbTypHOro Hacnegus, MexxgyHapogHsin gorosop ®AO o
reHeTMYeCKMX pecypcax pacTeHU Ang Npon3BOACTBA NPOAOBOSILCTBUS U BEAEHUS
CENbCKOro xo3sancTea, KoHBEHUUS 0 Mepax, HarnpaBIieHHbIX Ha 3anpeLleHne un
npegynpexaeHne He3akoHHOro BBO3a, BbiBO3a M Nepedayn npasa coO6CTBEHHOCTU Ha
KynbTypHble ueHHocTh, KoHBeHums MOT Ne 169, MexxayHapodHbIi NakT 06 9KOHOMUYECKMX,
coumanbHbIX U KyNbTYpPHbIX NpaBax.

Mpumepbl B 06nacTu MHTennekTyansHon cobctBeHHOCTU: CUHranypckuin 4oroBop O 3aKoHax
No TOBapHbIM 3HakaMm, [loroBop o naTeHTHOM npase, [loroBop BOVC no aBTopckoMy npaBy
(OATIT), Oorosop BOUC no ncnonHeHuam n poHorpammam (OND).

(ii) TonkogaHue U pasgumue Cyu,ecmsayulux rnpasosbix 0KYMeHmMo8s

134. [Onsa BbipaboTku y6eanTenbHbIX UM apryMeHTUPOBaHHbIX BEPCUN yXKe CYLLECTBYHOLLMX
NpaBOBbIX AOKYMEHTOB MOXET NoTpeboBaTbCA MHTEPNpPETaLUna CyLEeCTBYOLWMX 0053aTensCTB
AN YaCTMYHOro yCcTpaHeHus NobbiX BbisiBNEHHbIX Npobenos B ob6nactu oxpaHel T3, n Takue
AOKYMEHTbI ByAyT CNyXWUTb PYKOBOACTBOM M CTUMYIIOM ANS Takon paboTbl. 34ech cylecTByeT
uenbii psag BapuaHToB, OT NPUHATUSA MPUITOXKEHUS K YXXe CyLLeCTBYOLWEeMY MexayHapogHOMY
AO0roBOpY A0 COrnacoBaHNs apryMeHTUPOBaHHOIO 3asBMEHNS, HE nmetoLLero obasartensHom
cunbl. TeM He MeHee, Takme JOKYMEHTbI MOryT urpaTb BaXHYH porb B MHTEPNpeTaLmm HOpM
OCHOBHbIX JOrOBOPOB M CMY>XUTb NPAKTU4YECKMM PYKOBOACTBOM ANSA HALMOHANbHbIX
ANPEKTUBHbLIX OPraHoB, NMOCKOMbKY OHM ByaQyT OCHOBaHbI Ha COrMacoBaHHbIX MEXAYHapOaHbIX
cTaHgapTax. Takow Noaxo4 MoXeT AaBaTb Bbonee ToYHblE OPUEHTUPLI OTHOCUTENBHO CNOCco6oB
NPUMEHEHUS MeXAYHapOaHbIX CTaHOAPTOB, HE yCTaHABMMBas NPU 3TOM KOHKPETHbIX
obsizaTenscTB. Hanpumep, B cBA3n ¢ [JoxumHckon aeknapaumen o TPUMNC n 3gpaBooxpaHeHnn
MOXHO CKa3aTb, He BXO4S B MCCrieqoBaHMe BOMpoca O TOYHOM NpPaBOBOM CTaTyce 3TOro
AOKYMEHTa, YTO 3Ta AeKnapauus, B YaCTHOCTW, COAEPXUT peKOMeHAaLUMM OTHOCUTENBHO
cnoco6oB uHTepnpetaumu CornatueHus TPUMNC3,

KoHTekct MKI'P:  KomuTeT paccmoTpern BO3MOXHOCTb TOSIKOBaHUSA UM agantaumm
CYLLIECTBYHOLLMX OOLLNX MEXAYHAPOAHbLIX HOPM 6opbObI C HeAOOBPOCOBECTHOM KOHKYPEHUMNEN
Takum obpa3om, 4ToObl OAHO3HAYHO OXBATUTb MMM aKTbl HE3AKOHHOIO MPUCBOEHUS, YTO
MOXeT ObITb caenaHo NyTeEM Kakoro-To BapuaHTa MHTepnpeTauumn unm paclumpeHmnst
penctema ctatbk 10bis MapmKcKom KOHBEHLMM MO aHanormm.

Mpumepbl B cMexHbIx obnactax: O6bwmin kommeHTapui Ne 17 (2005 r.): «[paBo kaxgoro
YyenoBeKa Ha 3aluMTy MoparbHbIX U MaTepuanbHbIX MHTEPECOB, BO3HWKAKOLLMX B CBA3M C
Mo6bIMM HayYHBbIMU, NMUTEPATYPHBIMU UMW XYAOXECTBEHHBIMW TPyAaMM1, aBTOPOM KOTOPbIX OH
aBnaeTca» (NyHKT 1 (c) ctaten 15 MexayHapoaHoro nakta 06 3KOHOMUYECKMX, COLManbHbIX
N KyNbTYpPHbIX NpaBax).

34 MyHkT 5(a): B coOTBETCTBUM C OBLIYHLIMY NPABUMNAMM TOSTKOBaHWS HOPM MEXAyHapoAHOro ny6inyHoro npaea
kaxpgoe nonoxeHve Cornawenns TPUIMC cnegyet paccmaTtpusaTh B CBETE NpeAMeTa U HanpasBrneHHOCTH
CornalueHusi, HaxXo4ALWMX OTPaxXeHne, B YaCTHOCTU, B €70 LiensaxX 1 NpUHUMnax.
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Mpumepbl B 06nacTn nHTennekTyansHown cobctBeHHoCcT: CoBMecTHas pekoMeHgauuns o
HOPMaTMBHbIX NOMOXEHUSIX, KacaloLUXCA OXpaHbl 06LLEN3BECTHbIX 3HakoB; CornacoBaHHble
3aaBneHus JunnomaTnieckon kKoHgepeHumm, npunaswen JAM n AN® 1996 r.
(Aunnomatnyeckasn koHdpepeHunsa BONC no HekoTOpbIM BONPOCaM aBTOPCKOro npaea u
CMEXHbIX MpaB).

(iii)  HopmamuegHbIlU Mexx0yHapOoOHbIU OOKYMeHmM, He umerowuli obssameribHol cusibl

135. [JOKYMEHT, He umetoLmin 06s13aTenbHOM CUnbl (AQOKYMEHT «MSIrKOro npasa») Mor Obl
pekoMeHAoBaTb rocyaapcTsamM BBECTU onpedeneHHble HOPMbl B UX HaLMOHanbHoe
3aKOHOAATENbLCTBO M ApYyrve npoueaypbl U NONOXEHNs agMUHUCTPATUBHOIO U HEMPABOBOIO
XapakTepa unv NpocTo npegycMaTpuBaTbh MEXaHU3M KOOpAMHAUUN AEATENbHOCTN CTPaH,
KOTOpble peLlaTt NpuaepXuBaTbCa COrnacoBaHHOro noaxoda. Takow 4OKYMEHT Mor Bbl UMeTb
dhopmy aBTOPUTETHOM peKOMEHAALNN UK AOKYMEHTA «MSTKOro npasay, OCHOBAHHbIX Ha
ybeantenbHoOn aprymeHTaumm unm nonb3yowmnxcss MopanbHbiM aBsToputeTom. [Opyrue
MeXAyHapoAHble OpraHn3aumm NpUHUManu NoaoodHbIe JOKYMEHThI B MEPEYNCTIEHHBbIX HIDKE
obnacTtax, cMexHbIX co cchepon gearenbHocTn Komuteta. HekoTopble M3 3TUX LOKYMEHTOB
BrnocneacTsmmu 6binn nepepaboTaHbl B AOKYMEHThI, UMeoLmne obasatenbHyto cuny. daxe
BcemupHas geknapaums npae vyenoBeka (B KOTOPOW COAEPKUTCSA P NONOXEHUIN, UMEIOLLNX
3Ha4veHune ana nonutuku B obnactn NC) 6eina nepBoHayansHo pa3paboTaHa Kak JOKYMEHT, He
nmeLwm obasatenbHon cunbl. 3agadv JOKYMEHTa, He nMetowero obs3aTensHON Cunbl,
(BOKYMeHTa «MArkoro npaeay) MOryT YaCTU4HO COBMaAaaTth C 3agavyaMu NONUTUYECKUX
Aeknapaummn n gpyrmx dopm NofmnTUYECKNX 06513aTenbCTB — UHAYe roBops, NonmMTuyeckas
Aeknapaumsa MoXeT MMETb Takoe e Hanpasnswee 4eNCTBUE U UrpaTb POfb TaKoro xe
OpUWeHTMpa B NOMUTUKE, KaK N AOKYMEHT «MSArkoro npasa». Mexay 4OKYMEHTOM, HE NMEIOLLMM
06a3aTensHON Cunbl, U APYrMMN NOAOOHLIMU JOKYMEHTaMK, Hanpumep, TUMOBbLIMWU 3aKOHaAMK K
HOpMamu, cyLlecTByeT MHOro obwux yept. OfHako He cneayeT 3abblBaTh M O HegocTaTkax
CYLLECTBYHOLLNX HOPM «MSIFKOrO npaBa» € TOYKM 3peHUs 3PEKTUBHOCTU peLleHns npobnem
HE3aKOHHOro NPUCBOEHUSA; HeobaA3aTemNbHbIN XapakTep Takmx HOPM MOXHO paccMaTpuBaTb B
kadyecTBe npobena Kak TakoBOro.
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KoHTekct MKIP: Kak yxe oTMevanocbh, HUKaKoW JOKYMEHT, BbipaboTaHHbIM B paMkax
KomuteTta nnu npuHatein MeHepanbHon Accambrneein, cam no cebe He MOXET NMETb
obsa3aTenbHoOM topuanyeckon cunsl. Komutet npogenan 6onbLuyto paboTy no BbipaboTtke
uenen n NpMHUUNOB oxpaHbl T3, BO3MOXHbIX BApUaHTOB N MEXAHN3MOB X OXpaHbl,
PYKOBOASALUMX NPUHLMNOB NPOBEAEHUS IKCNepTU3bl NaTeHTOB, Kacatowwmxea T3, a Takke
PYKOBOASALUMX MPUHLMNOB obecnedyeHns 4ocTyna U COBMECTHOMO NoNb30BaHWUs Bbirogamu B
koHTekcTe VC; Bce aTn maTepumarnsl MOryT ObITb B onpegeneHHon oopMe HanpaBneHbl
"eHepanbHon Accambnee BOUC v gpyrum opraHam BOUNC anga npuHATUS unv ogobperHns B
KayecTBe pekomMeHaaunn, He MMeroLLnX oba3aTenbHOM Cunbl, @ Takke OCHOBbI AN
JanbHenLWen HOPMOTBOPYECKON AeATENBHOCTH.

Mpumepsl, NpuBoauMble B paboTe Komuteta: Bceobuasa aeknapauus npas Yyenoseka,
Oeknapauma KOHECKO o 61oaTtuke n npaBax yenoseka, MexayHapoaHbii Kogekc
noBeaeHnsa B obnactu cbopa n nepegaym reHetTndeckoro matepuana pacreHnn ®AOQ,
Heknapaums o npaBax KOpeHHbIX Hapogos, Aeknapaumm KOHECKO no 6noatuke u
KynbTypHOMY pa3Hoobpasuto; MexayHapogHoe oba3atenscteo PAO no reHeTudeckum
pecypcam pacTeHW 1 pe3onioLnm No TakMMm Bonpocam, Kak npasa hepmMepoB; peLleHus
KoHdpepeHuun CtopoH KBP, Bkntovyass BoHHCKME pykoBOAsILLME MPUHLMMGI.

Mpumepsbl B 06nactu nHTennekTyanbHon cobctBeHHocTn: [eknapauus Matartya o
KyNbTYPHbIX MpaBax 1 npaBax UHTENeKTyarnbHONn cOBCTBEHHOCTN KOPEHHLIX HApPOAO0B,
Tunosble NONOXEHNA HAaUMOHaNbHbIX 3aKOHOB MO OXpaHe BblpaXeHun gonbknopa ot
HEe3aKOHHOro UCNOoNb30BaHWS 1 OPYrMX AEACTBUIN, CNOCOBHbBIX MPUYNHUTL YyLuepo,
noarotosneHHble BOUNC n FOHECKO®.

(iv) _Nonumu4eckas pe3osirouusi, Oeknapayus unu peuweHUe 8bICOKO20 YPOBHS

136. OgHUM 13 BO3MOXHbIX BapMaHTOB, 06CyKaaBLUMXCsl B Boree paHHUX OOKYMEHTaX,
ABNSAETCS pe3oniouuns, Aeknapauusa nnm COBMeCcTHasa geknapaums, NpUHATLIE HAa BbICOKOM
ypoBHe cooTBeTcTBYyOWMMN Accambnesmmn BOVC. Tembl Takon geknapaumm MoryT oTpaxaTb
HbIHELUHWI 3Tan neperoBopos, naywux B KomuteTte, a Takke, 0T4aCTH, OblTb NOCBALLEHbI
npobenam, BbISBIIEHHbIM B paMKaxX HAacCTOALLEro aHanmaa unu B Apyrmx nCcrneaoBaHnax
Komuteta. Tak, B Hert morna Gbl NpM3HaBaTbCA LLIEHHOCTb M 3HAa4YMMOCTb T3 B KayecTBe
KUHTENNeKTyanbHOM COGCTBEHHOCTMY»; MOAYEPKMBATLCSA HEOOXOOMMOCTb HadeNeHns nx
TPagULMOHHBLIX HOCUTENEN UNn XpaHnTenen npasaMmm 1 BO3MOXHOCTSIMU MO 3aLLMTe CBOUX
NHTEPEeCOB NpUMeHUTENBHO K T3 1 ncnonb3oBaHuio T3 B Ka4eCcTBe OCHOBbI 4151 yCTONYMBOTO
KyNbTYPHOro N 3KOHOMWYECKOrO Pa3BUTUS; ONPeaensiTbCA OCHOBHbIE LeNn U NPUHLAMbI
OXpaHbl; coaepXaTbCs NPU3bIB K roCcyAapCTBaM-4reHaM akTUBHO NPUMEHSTb 3TU Lienn u
NPVHUMNbI B pamMmKax UX YCUMWUi Mo YKPENeHMI0 HaUMOHanbHOW 1 MeXayHapoaHOW OXpaHbl; U
Hame4aTbCs 3adaun Ha Byayliee, BKNovas BblpaboTky 6onee KOHKPETHOrO AOKYMEHTa Unu
OOKYMEHTOB. Takow noaxod He 06s3aTenbHO A0MKEH UCKoYaTh BO3MOXHOCTL nocneayoLwen
pa3paboTkn MexagyHapoaHO-NPaBOBOro AOKYMEHTA, UMEIoLLIEro o6a3aTenbHyo cuny, unm
oTCpouMBaTh ero pas3paboTKy, 1 B psae CriydyaeB Takme pesyrnbTaTtbl CIYXUnmnm OCHOBOW A1
COrnacoBaHuns AOKYMEHTOB, MMEIOLLMX 00a3aTenbHY0 cuny (O4HUM M3 NMPUMEPOB MOXET
cnyxuTb NnpeobpasosaHne MexayHapoaHoro obasartensctsa PAO, He MMeBLLErO
obsasatenbHyto cuny, B MexayHapogHbii gorosop ®AQ). BbipaboTaHHbIe B MPOLUIOM
COBMeECTHble pekomeHaaumm BOUNC — Hanpumep, pekomergaumm B 0611acTu TOBapHbIX 3HAKOB —
NMPUMEHSIIOTCA U BbINOMHSTCS MHOXECTBOM CTPaH M NPU3HaHbl 1 3aKpensneHbl B ApYrnx
NpaBoOBbIX AOKYMEHTaX.

35 3T TUNOBbLIE MOMOXEHMSA KacalTcs UCKoYmTensHo TBK.
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KoHTekcTt MKIP: Bo3MOXHOCTb BbIpabOTKM Takoro 4OKyMeHTa paccMaTpuBanach B paMkax
o6wen auckyccum B Komutete. OanH 13 BO3MOXHbIX BapnaHTOB — HanpaeneHme
"eHepanbHon Accambnee BOVC pekomeHgauum o NPUHATAN et (BO3MOXHO, COBMECTHO C
apyrumn opraHamm BOWC) peLueHmst 0 ToM, YTO OHa BbICTYNUT C OOLLMM NONUTUYECKNM
3asABneHMeM, B KOTOpom ByaeT npusHaH Nporpecc, AOCTUMHYThIN K HACTOSILLLEMY BPEMEHN, U
onpegeneHa noesecTtka gHs dyayuwen pabotel BOUC B aTnx obnactsax.

Mpumepbl B cMexHbIx obnactax: [deknapauna Anma-ATUHCKON MexayHapogHowm
KOH(pepeHLnn No NnepBMYHON MeaNKO-caHUTapHou noMmoluy; MexayHapoaHoe
obsizatenbcTBo PAO No reHeTUYECKMM pecypcam pacTeHnn 4ns Npon3BoAcTBa
NPOAOBONBLCTBMA U BeAeHUs cenbckoro xosanctea, deknapauna KOHECKO o kynbTypHOM
pasHoobpasum 2001 r.

Mpumepsbl B 06nacTu MHTennekTyansHon cobcTBeHHoCcTH: Pesontoumns M'eHepansHom
Accambneun OpraHusaumm O6beamHeHHbix Hauun 60/184 no mexayHapogHowm TOproere u
paseutuio; Pesontouns 2000/7 MNogkoMmUTeTa MO NOOLLPEHUIO U 3aLLUTE NpaB YernoBeka no
BOMNPOCY O NpaBax MHTENNeKTyanbHon cCOGCTBEHHOCTM M NpaBax Yenoseka; CoBmecTHas
pekoMeHAauns, KacarLLascs NMMUEH3UI Ha UCMONb30BaHNE TOBApHbIX 3HaKoB; [eknapaums
MaTaTya 0 KynbTypHbIX NpaBax 1 NpaBax UHTENNEKTyanbHON COOCTBEHHOCTUN KOPEHHbIX
HapoaoB.

(v)  Pykosodsiwue npuHyuisl Uiy murnosble 3aKOHbI, Mosbiuarouue ypo8eHb
MexX0yHapoOHo20 compyoOHuUYyecmea

137. B npoLunom TUMNoBble 3aKOHbI 1 PYKOBOASLLME NPUHLMMNBI UICMONb30BarMCh Kak
Bblpa)KeHne obLLero MexxayHapoaHoro noaxo4a, Anst COAenCcTBUSE KOOPAMHALMKN pa3paboTkm
HaLMOHarbHOro 3akoHOA4ATeNbCTBA U MNONIUTUKN U, B YaCTHOCTU, YCTpaHeHMs1 Npobenos,
noaobHbIX TEM, KOTOPbIE BbISIBNIEHbI B paMKaxX HAaCTOSILLLEro aHanmaa, 6e3 NpuUHATUS Kakoro-
NGB0 KOHKPETHOrO MEXAYHapO4HOro AOKyMeHTa. JTO MOXET COCTaBMATb OCHOBY A5
COTPYAHUYECTBA, CONMKEHNS NO3ULMIA M B3AMHOIO COrfacoBaHWs HaUMOHAambHbIX
3aKkoHoAaTeNbHbIX MHALMATUB, HamnpaBneHHbIX Ha oxpaHy T3, a Takke 3aknagbiBaTtb
byHAaMeHT ans npuHaTusa 6onee opmarnbHbIX MeXayHapoaHbIX AOKYMEHTOB U OnpeaeneHus
cdbepbl UX MPUMEHNUMOCTU, 0BecneYnBaloLLEro Haanexallee pasHoobpasme noaxogos. Ha
npakTUKe NPOBEAEHMEe pPasnNnyns MeXay TUMOBbIMM 3aKOHAMM U PYKOBOASILLIMMMW NPUHLMNAMMU, C
O/IHOI CTOPOHbI, U HOPMaMKM «MSITKOro npasay, PacCMOTPEHHBLIMM BbilLE, C APYron, MOXET
oKa3aTbCs CNOXHbIM. B psige obnacTel, MMerLwmx HenocpeacTBeHHOe OTHOLEHUE K paboTe
KomuTeTa, yxxe OeACTBYHOT HEKOTOPbIE PYKOBOASALLME NPUHLMMBI, PAMOYHbIE MOMNOXEHUS U
TUMOBbIE 3aKOHBbI.

138. B kayecTBe JOKYMEHTOB, HE MMEIOLLNX 0053aTENbHON CUMbl, CNOCOBHLIX B NPUHLMNE
NMOMOYb OnpeaerieHnio NPaBoBbIX 00A3aTenbCTB, KOTOPbIE AOMKHbI NpeaycMaTpuBaThCs
HauMOHarnbHbIMW 3aKoHaMu, Bbin BbipaboTaH Lenbiv pag Apyrux aBTOPUTETHbIX
MeXAyHapOoAHbIX JOKYMEHTOB No oxpaHe T3 (Bkntovas ApUKaHCKUA TUMOBOW 3aKOH 06
OXpaHe npaB MeCTHbIX OBLLMH, hepMepOB 1 CENEKUMOHEPOB U perynmpoBaHmMm OCTyna K
ouonornyecknm pecypcam, npuHaTbIn B 2000 r., n TUXOOKeaHCKME perMoHanbHble paMOYHbIEe
nonoXxeHus B 06nacTn oxpaHbl TPAANLMOHHBIX 3HAHWI U BbIPaXXeHWU KyNbTYypbl, NPUHATLIE B
2002 r.). 31K TMNOBbLIE HOPMbI, B CBOK OYepeb, CTUMynMpoBanu obcyxaeHme n aHanms
npobnembl OXpaHbl B pamkax KomuteTa. B npowwnom otmeyanoch, YTo, «XO0TH 3TOT BOMpPOC,
6e3 COMHeHus, AomkeH 06CyXaaTbCs M pelaTtbca YreHamu KomuTeTa, onbIT B Apyrux
obnacTtax cBMOETENbCTBYET O BO3MOXHOCTM NPUMEHEHMSI NO3TANHOro Noaxoaa, Koraa oauH
MeXaHu3Mm, NpeaHasHavYeHHbI Ang opMynMpoBaHNS MeXayHapoaHbIX HOPM U CO4ENCTBUSA
NPYMEHEHMIO NCKOMOTO MOAX0AA K OXpaHe Ha YPOBHE HauMOHasrbHbIX HOPM, CTUMYNnpyeT
co3faHue unun NnepecMmoTp APYrux MexaHn3aMoB, co3gaBasi 60mnbLUY0 BEPOSTHOCTb cobnioaeHns
TpeboBaHMI 1 NOBbILWAA 3PPEKTUBHOCTb 3aKOHOAATENBCTBAY.
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KoHTtekct MKIP: Llenu n npuHumnbl oxpaHbl T3, BolpaboTaHHbIe B pe3ynbrate paboTbl
KomuteTta n nog ero pykosoacteom B 2005 r., LLMPOKO NPUMEHSIOTCS B KA4YeCcTBe
pekoMeHaaTernbHbIX HOpM B 06nacTn oxpaHbl Npy pas3paboTke permoHarnbHbIX JOKYMEHTOB U
MeXayHapoOHbIX npoueayp v B xoAe pa3paboTkn HauMOHabHOro 3akoHogaTenbCcTea U HOpM
perynupoBaHus. HegaBHO pasnuyHble BEpCUW, anbTepHaTUBbl U BapuaHTbl, Coaepxalynecs
B NpoekTax ctaten o6 oxpaHe T3, CTUMyNMpoBanu NpUHATUE perMoHanbHbIX 4OKYMEHTOB U
paboTy no BbipaboTKe HaLMOHANbLHOro 3aKOHOA4ATENBCTBA U NOMAUTUKN. XOTS B UX HbIHELLHEN
dopme OHM HE NPUHUMANNChb U He 040BPSANNCH, OHU MOTYT CIYXXUTb UCTOYHMKOM
coaepaHus npu BbipaboTke MobbiX PYKOBOASALLMX NOSTOXKEHWUIA, TUNOBbLIX 3aKOHOB U APYrnx
«MHCTPYMEHTOB». PaHee KOMUTET OTKNOHWN NPeanoXeHne 0 MOAroTOBKE TUMOBbIX
HOPMAaTMBHbIX MOMOXEHWUN, KacaloLWNXCsl MEXaHU3MOB PacKpbITUSA NaTEHTHON MHopMaLmu,
KacarLencs reHeTmyeckux pecypcos n T3.

Mpumepbl B cMeXHbIX 0bnacTtsix: oOGpoBoNbHbIE MeTogMYeckue pekomeHgaumm Akwe Kon
Mo NPOBEAEHMNIO OLIEHKM KYNbTYPHbIX, 9KONOrMYEeCKkuUX 1 coLlmarnbHbIX NOCNeaCcTBUN
pasnnyHbIX MeponpuaTuin, BOHHCKME pykoBoasALLME NPUHLMMBLI N0 06ecnevyeHmnto JocTyna K
reHeTM4eCcKMM pecypcam U COBMECTHOIO UCMOSb30BaHNA Ha CnpaBearniBON U paBHOW OCHOBE
BbIrO4 OT UX NpumMeHeHus, MexxgyHapogHblin kogekc nosegeHns ®AO B obnactu
pacnpocTpaHeHust 1 ncnonb3oBaHna nectmunaos, Kogekc nosegeHmnsa KOHOO B obnactu
BblopocoB MO B okpyxatoLlyto cpeny, lNpaktnieckme pekomeHgauum AdppukaHckoro Corosa
Nno KOOPAUHMPOBAHHOMY NPUMEHEHMIO NOMNoXeHnn Haromckoro npotokona B Adpuke.

Mpymepbl B 06n1acTy MHTENNEKTyanbHON cOOCTBEHHOCTUN: TWMNoOBON 3akoH TyHuca, TunoBble
HOpPMbI ANs pa3paboTkn HaLMOHarbHbIX 3aKOHOB MO OXPaHe BbIpaXXeHui ponbknopa ot
HEe3aKOHHOro UCNoNb30BaHWS MU OPYrMX AEACTBUIN, CNOCOBHbLIX MPUYNHUTDL YyLUepO,
nogrotoeneHHole BONC n KOHECKO, TnxookeaHckne pernoHarnbHble paMOYHbIe NMOJTOXEHMS
B 06nacTu oxpaHbl TPaAMLMOHHbBIX 3HAaHUIN U BblPaXXeHW KynbTypbl, PykoBoasLmMe npuHUmMnbI
O3CP B obnacTtu nuLEeH3MpoBaHnsa n3obpeTeHnin B 06nacT reHeTUKu.

(vi)  KoopOuHauusi pabomsbi Mo co8epUEHCM808aHUI0 HauloOHaIbH020
3aKkoHoOamersibcmea

139. B HacTosiee BpeMs MHOrMe CTpaHbl pa3pabaTbiBalOT HOBbIE 3aKOHbI U pernameHThbl B
obnactu oxpaHbl T3 (KOTopble B psfie cryyYaeB Takke kacatoTtcs oxpaHbl TBK/donbknopa)®.
OHu 3a9BNANN O Cepbe3HON 3anHTEPECOBAHHOCTU B NOMYYEHUN NHOPMALMUN O PELLEHUSIX,
nNpvHMMaeMbliX B 3Ton obnactu gpyrumum npaBuTeNbCTBaMu U permoHanbHbIMU OpraHamu, a
TakKe UX OnbITe peanu3aunm Mep Takoro poga. Takas 3aMHTepeCcOBaHHOCTb CBsi3aHa C X
cTpemneHvem obecnevnTb NPUMEHEHNE «nepeaoBbIX METOAOBY, a Takke obecneynBaTb
COrnacoBaHHOCTb Pa3fNUYHbIX HALMOHAamNbHbIX 3aKOHOB, BBMAY HEOOXOANMMOCTHN Haanexatiero
B3aMMOAENCTBUSA pasfnyHbIX HaLMOHanNbHbIX NpaBoBbiX cuctem. OgHUM M3 CneacTBUN
pa3paboTkn aaxe npeasapuTerbHbIX MeXAyHapOAHbIX MaTepuanoB, NOCBALLEHHbIX
0COBEHHOCTSIM OXPaHbl U KOHTEKCTY PErynMpoOBaHNs B KOTOPOM OHa OCYLLIECTBIISETCS, MOXET
ObITb CTUMYNMPOBAHUE M NOAAEPKKA TAKOM KOOPANHAUUN HAaUNOHATbHbIX U PETMOHArbHbIX
MHULMATMB B TEX CNy4asix, korga K 3ToMy CTPeMSATCA COOTBETCTBYIOLLME NPaBUTENbLCTBA.
HedopmanbHble 0T3bIBbl U YBENUYEHME YMcna npocbb 06 okasaHun nogaepKkn B o6nactum
0by4eHns1 kKagpoB yKasbIBaKOT HA TO, YTO MHOTME NpaBUTENLCTBA onpeaenunu paspaboTky
HaLUMOHanbHOM cMCTEMbI OXpaHbl T3 B Ka4eCcTBE OQHOMO U3 CBOUX MPUOPUTETOB, HO YTO MPU
3TOM OHM CTPEMSTCA BblpaboTaTb COrnacoBaHHbIN NOAX04, NO3BONALWMIA UM 0OMEHMBATLCSA
OMbITOM B OpraHn3oBaHHbIX hopMax, obecneynBasi pa3ymHyt COrfacoBaHHOCTb U UCKIOYas

36 Basa WIPO Lex, pasmeLleHHas no agpecy: https://www.wipo.int/wipolex/en/ — 3To MexayHapoaHas 6asa gaHHbIX,
KOTOpasi MOXeT MCNoMnb30BaThCs AN NOMCKa HaUMOHarbHbIX 3aKOHOB U pervoHasnbHbIX JOKYMEHTOB,
paspaboTaHHbIX Ans oxpaHbl T3 (n TBK).
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BEPOATHOCTb NPUMEHEHMSA NPOTMBOpEYaLLmMX Apyr Apyry nogxonos. OOHUM n3 cpeacTs
aKTMBU3aLMM Takon paboTbl MOXET CNYXWUTb TOT UNIN UHOW AOKYMEHT, HE NMEIOLLINIA
o00s13aTenbHON cunbl. [lake OOKYMEHTbI, ONUCbIBAOLLME HOPMbl HAaUMOHANbHOro
3aKoHOAaTenbCTBa M Apyrne CBA3aHHble C HUMW TEKCTbI B 0600w eHHOM Buae, Byay4ym no
CyLLIeCTBY OCHOBaHbl HA BHYTPEHHWNX 3aKOHaX, MOryT UrpaTb POflb «KMSArKOro npasa» Ha
MeXAyHapo4HOM YPOBHE, CNOCOBCTBYS NOBLILLEHMIO COrMacoBaHHOCTN 1 COBMECTUMOCTU
HaLMOHanbHbIX 3aKOHOB U YKPENmeHuto obLen 6a3bl KONNEKTUBHOM OXpaHbl Ha
MeXOyHapO4HOM YPOBHE.

KoHTekcT MKIP: PasnuyHble Bepcuu, anbTepHaTUBbI U BapuaHTbl JENCTBUN,
npegycMOTpeHHbIE B MPOEKTax ctaten no BonpocamM oxpaHbl T3, B 3Ha4YMTENbHOW CTENeHN
NpeacTaBnaoT cobon KOHLEHTPUPOBAHHOE OTpaxeHue PakTUYeCcKon NPakTUKM rocyaapcTs-
YrieHoB No BbipaboTke 3akoHoAaTENbLCTBA 06 OXpaHe pasfnyHbIX acnekTtoB T3 ¢ NOMOLLbIO
cuctembl IC 1 mexaHn3moB, cBA3aHHbIX ¢ VIC; cooTBeTCTBYOLWME AOKYMEHTbI coaepxaT
o6LWmpHble cBefeHnst 06 NCTOYHMKAxX 3aKOHOB rocygapcTe-yneHoB. O6cTosaTenbHbIN aHanu3
peanusauuu rocygapcrsaMu-4rneHaMmy aTUX NpUHUMNOB U Lernen npeacTaBneH B JOKYMEHTe
WIPO/GRTKF/IC/9/INF/5 (oxpaHa TpaauMuMOHHbIX 3HaHun). [pyrne matepuansi,
noAaroToBneHHble Ana KomuTeTta, BKNIOYAKOT KpaTKUii CONOCTaBUTENbHbIN aHanm3
3aKkoHo4aTenbCTBa Sui generis B 0611acTh oXpaHbl TpaguMUMOHHBIX BblpaXXeHUN KynbTypbl
(WIPO/GRTKF/IC/5/INF/3), kpaTkuin conocTaBuUTENbHbIN aHanm3 CyLLeCTBYHOLLMX
HaLUMOHanbHbIX MEp M 3aKOHOB SUi generis B 061acTu oxpaHbl TPaAULUMOHHbBIX 3HAHUN
(WIPO/GRTKF/IC/5/INF/4) n BonpocHukM no BornpocamM oxpaHbl ponbknopa/TBK n T3.

Mpumepbl B cMeXHbIX obnacTtsx: HaumoHanbHble goknaabl B pamkax KbP
(http://www.biodiv.org/reports/list.aspx); 3akoHbl 1 pekoMeHAaLUUK, KacarLnecst 3STUHECKUX
HopM, mobanbHas aTndeckas obcepsatopust KKHECKO.

Mpumepbl B 06nacTu MHTENneKkTyansHon co6ctBeHHOCT: OB30p NpaKTUKK, KacatoLlencs
n3obpeteHun B obnactn buotexHonorum (gokymeHt WIPO/GRTKF/IC/1/6).

(vii) KoopOuHauusi u compyOHu4ecmso 8 obsiacmu peanusayuu uHuyuamus rio
yKpenneHuo nomeHyuasaa U npakmuyeckux uHuyuamus

140. AHanus npobenoB AOMKEH OXBaTbIBaTb «NPaBOBbIE U APYrMe BO3MOXHbIE BapUaHTbI».
Mockonbky adhdhekTnBHan oxpaHa T3 TpebyeT NPUHATUS LLEeNoro psga Mep no YKpenneHuto
noTeHumana n npakTU4ecknx Mep no obecneyeHno peanusaumm NnpaBoBbIX Mep 1nu B
AONOMHEHNE K HAM, NOSMHbIA aHanu3 Npobeno., Kak NnpeacTaBnseTcs, AosmkeH 6bin 6bl faBaTh
OLEeHKY HEOOXOAMMOCTN MeXAyHapoaHbIX Mep N0 KOOPAUHALMKN, COBMECTHOMY U
NPaKkTU4EeCKOMY OCYLLIECTBIEHMIO TaKUX MEP YKPEnneHnsa noTeHumana n npakTu4eckmx Mmep
(ecnu TakoBas cyuiecTyeT). Bo3aMOXHblE MepPbI NO YKPEMMEHMIO NOTEHLManNa u npakTnyeckue
Mepbl MOXHO 6bIN0 Obl NOAPA3AenUTL Ha CNeayLmne KaTeropum:

YKkpenneHue nomeHyuarna u rnod2omoska codep:kamersibHbIX Mamepuasos Orisi
8bIpabomku rpagosbiX HOPM U MOAUMUKU
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141. AxTMBM3MpoBaHa paboTa no paspaboTke maTepuarnos, NPU3BaHHbIX OKa3biBaTb
AVPEKTUBHBLIM CTPYKTYpaM, y4acTHMKaM NeperoBOpoB 1 3akoHoAaTeNbHbIM opraHam noMoLLb B
yCTpaHEeHWM BbISIBMIEHHbIX NPOGENOB, BKIOYas:

MaTepuanbl Ana p83p860TKVI 3akoHoaaTernbCTBa U NOJINTUKKU, BKITKOYAA TUMOBbIe
HOpMaTMBHbIE NOJNOXXEeHUA, ©a3bl AaHHbIX 3aKOHOB U MHCTPYMEHTOB
perynmpoBaHund, a Takke aHarm3 BO3MOXHbIX BapUaHTOB perynmpoBaHnda 1
NpaBoOBbIX MEXaAaHN3MOB AJ14 NogaepP>XKN npoLeccoB Bblpa6OTKVI NONMUTUKAN U
3aKoOHOOaTes1bCTBAa;

aHanu3 NpaBoOBbIX BOMPOCOB, TaKMX, Kak 3aKOHOAATENbLCTBO M MpaKkTUKa B obnacTtu
NC, nmeroLlmne oTHOLLIEHME K BOMpOocaM oxpaHbl T3; npnsHaHme HoOpMm
TpagMLMOHHOro npasa 1 obblvaeB Ansa opmMmpoBaHusa 6asbl cnpaBOYHOM
NHopMaL MM 4Nst HOPMOTBOPYECKMX N ANPEKTUBHBIX OPraHoB;

0630p BO3MOXHbIX MOAXOO40B K OpraHm3auunn Haanexalnx KOHch'IbTaLl,I/II7I Cc
obLmnHamMmm npu pa3pa60TKe BapunaHToOB OENCTBURN, NONNUTUKN U 3aKoHOAaTeNbCTBA.

YKpenneHue nomeHyuana Hocumernel T3 Ha npakmu4ecKoM yposHe

142. Beuay obLero NoHMMaHus TOro gpakta, YTO HUKAKOW NPaBOBOW AOKYMEHT MU CBOL,
NpaBoBbIX HOPM, ByAb TO CyLLECTBYIOLLMIA UMK NNAHUPyEMbIA, He obecneyunT yaoBNeTBOPEeHNs
notpebHocTen Hocutenen T3, ecnu UM He ByayT npegocTaBneHbl HEOH6XOAUMbIE BO3MOXHOCTM
N pecypchbl, NO3BONSAOLLME UM NPUMEHATL COOTBETCTBYHOLLME NPUHLMUMBI HA MPaKTUKe,
npogokanacek paboTta Hag maTtepuanamu, NPU3BaHHbBIMK OKa3bliBaTb NOAOEPXKKY HOCUTENSM
T3, Bknovas:

06pasLbl 1 6a3bl AaHHbLIX MPOTOKOMOB, NIMLIEH3UOHHbIX 0rOBOPOB M COrMnalleHun,
perynupytoLumx goctyn k T3, ans ncnonb3oBaHns obLWMHaAMK, NPU3BaHHbIE
pacLINPUTL BO3MOXHOCTM HocuTenei T3 no noarotoBke NpoOTOKOSOB,
NULEH3MOHHBIX U UHBIX COrMaLleHnin, perynupyowmx gocTyn K ux T3;

oKasaHue obLMHaM NoaaePXKKW B OnpeaeneHn n oTCTamBaHnM UX MHTEPEeCcoB B
npouecce OoKyMeHTMpoBaHusa T3%;

o6pasLibl, 6a3bl AaHHbLIX U PYKOBOACTBA, KacaloLmnecs paBHOMNPaBHOro
COBMECTHOrO MOSb30BaHNSA BbIroJamu OT UCMOMb30BaHWsA T3 1 CBA3AHHbIX C HUMM
reHeTU4eckmx pecypcos>®; n

VIHCbOpMaLI,VIOHHbIe mMaTtepuanbl, TeMaTn4eckme nccnenoBaHmna n matepuarbol
npaBoOBOro aHanunaa no Taknum Bonpocam, Kak npmdHaHme Hopm TpagnuumnoHHOro
npaea, yd4ntbiBawoLime 3arnpochbl 1 I'IOTp86HOCTI/I OOLLMH, ABMSAIOLNXCA HOCUTENAMMN
T3.

87 Cwm., Hanpumep, ny6nukauuio BOUC «[lokymeHTMpoBaHue TpaauLMOHHbIX 3HaHW — MeToguyeckoe nocobue»,
2017 r., pasmelleHHyto no agpecy: https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1049.pdf.

38 Eule oomH npumep: ny6nukaums BOUC «PykoBoacTBO No BONpocaM WHTENNEeKTyanbHon cO6CTBEHHOCTU B
cornalleHusx o JOCTyrne U COBMECTHOM MOoNib30BaHumM Beirogamuny», 2018 r., pa3meLleHHbIn No agpecy:
https://www.wipo.int/edocs/pubdocs/ru/wipo_pub_1048.pdf.
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Cos0aHue y4ypexoeHul u ebipabomka 0511 HUX COOmMeemcmeyuwux pekomeHoayud

143. B agpec HauMOoHamnbHbIX HAY4YHbIX U Y4EOHBIX YUYpEeXOeHUN 1 OPYTMX OPraHoB, TakMX, Kak
naTteHTHble BEAOMCTBA, HEPEAKO 3ByYaT NPM3bIBbl UTPATb aKTUBHYIO POMb B YCTPAHEHMWM
npobenoB NpakTU4eCKoro xapakrepa B oxpaHe T3 B MHTepecax Hocutenen T3. B cBA3M € 3TUM
npogorkanack paboTta no co3gaHuo NPakTUYECKNX NOCobUn Ans Takmx yupexxaeHnin n
OpraHoB, BKIItOYasi:

- TMNOBbIE NPOTOKOSIbI, PEKOMEHAYEMbIE PerfiaMeHTbl U ONMcaHns NepeaoBbIX
METOAOB paboThl 4NS yYpeXxaeHU, oTBeYatoLWwmx 3a cbop unm coxpaHeHue
konnekummn T3, Taknx, Kak My3eun, aTHorpaduyeckmne yupexxaeHust, HaumoHasnbHble
opraHbl, Hay4Hble N y4ebHble 3aBeeHNs;

- PyKOBOACTBa M pekomMmeHaaunn no Bonpocam 3KCnepTn3bl NaTeHTOB, CBA3aHHbIX C T3;

- peKkoMeHOauMn OTHOCUTENBHO Mep, MO3BONSLWMNX O6LLIMHAM onpeaensaTb U
oTCcTamBaTb MHTEPECHI NPU AOKYMEHTUpoBaHun T3, B TOM yucne B hopme
pa3paboTky CnpaBoOYHbIX MaTepuanos No 4OKyMeHTMpoBaHuio T3;

- CTaHngapTbl B obnacTtn gokymeHTupoBaHus T3, BKnoYas Mepbl, obecneunBatome
AOKYMEHTMPOBAHME He TONbKO camux T3, HO 1 YepT MAEHTUYHOCTM U 3anpoCoB
HocuTenen T3; n

- 1ccneaoBaHus NoO BONpocam NOIMTMKM U NPaBOBbIM BONPOCaM, TaknM, Kak
MEXaHN3Mbl PACKPbITUS MAaTEHTHOW MHAOPMaUMM N CTaHgapTbl B 06n1actM G1oaTuku,
nMerLne oTHoleHne K T3.

MexyypexxdeH4yeckoe compydHU4Yecmeso U KoopOuHauus delicmeauli 8 pamMkax cucmembl
OOH

144. KoopauHauus OeNCTBUIA U COTPYAHMYECTBO B peanuaaumm Ha MexgyHapoaHOM YpoBHE
MHULMATMB B 06NacTu ykpenneHns noteHumana u npakTu4eckmx Mmep notpebyet npumMepHo
TaKOro XXe MeXy4pexaeH4eckoro CoTpyaHMYeCcTBa, KOOpAMHauumn encTeni n oomeHa
TEXHU4YEeCKOM MHopmaumnen n gpyrumm matepmanamu, kotopsle BOUC ocyliectesngaeTt Bo
B3aMMOLENCTBUM C OPYIMMU MEXOYHapOoAHbIMU yupexaeHuamm, Takumm kak KBP, ®AO, LleHTp
HOra, KOHKTAL, KOHET, OHECKO n BOS, a takke HIMO n gpyrummn mexgyHapoaHbIMu
opraHusauumsaMmn, 3aHMMmarLWnuMmca T3 1 CMeXHbIMY BOMPOCaMMU.

lNosbiweHue ocgedomieHHOCMU WUpoKoU nybuku u eedeHue coomeemcemeyrouwiel
pasbscHUMersnbHoU pabomel

145. OpHUM 13 sIBHbIX NPOBENOB ABNSAETCA CEpbe3HbI AePULNT MHPOPMUPOBAHHOCTH
LUMPOKOW NYBNNKM N MeXAYHaPOAHbIX OMPEKTUBHbBIX OpraHoB, NpeacTaBuTenemn 4enoBbIX
KPYroB 1 opraHm3auuin rpaxxgaHckoro obuiecTsa n noHMMaHua nmm ocobeHHocten T3, cuctem
T3 1 nx KynNbTYPHOrO U MHTENNEKTYanbHOro KOHTEKCTa. YcTpaHeHue aToro npobena
npeanonaraeT peanusauunio Takux MHULMAaTUB, Kak:

TemMaTu4eckme uccrneaoBaHus, aHanu3 u 6pnuHry;

MMUCCUUM NO YCTAHOBMNEHWUIO PAKTOB M KOHCYNbTaLUN;

npoceBeTuTesNibCKkaa n y‘-le6HaFI OeATEeNIbHOCTb;

obcrnegoBaHMs HaUMOHaNbHON NPaKTUKMN 1 onbiTa; U
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- obwun O630p BapnaHTOB MNMpasoBOro 1 agMMHUCTPaATUBHOIO perynmpoBaHnA.

(b) HOpuduyeckue U UHble B03MOXHbIE 8apuaHmbl 0elicmeull Ha pe2uoHalbHOM YPO8HE

146. HekoTopble Mepbl NO YCTPaAHEHWMIO BbISIBNEHHbIX NpobenoB LenecoobpasHee BCero
OCYLLECTBMATb HA perMoHanbHOM Unn cybpernoHanbHOM YPOBHE, YTO OBYCNOBNEHO
npevMyLLiecTBaMu BbipaboTkn OBLMX HOPM, YYpeXOeHU U NPaKTUYECKUX Mep, OTpaXKatoLLmX
obLLne nnm YaCcTUYHO CXOXME NPaBOBbIE KyNbTypbl U CUCTEMbI TPAAMUMNOHHBIX 3HaHUN. Kpome
TOro, PSiA PErMoHarnbHbIX OpraHM3auuin yxxe UrpatoT akTUBHYIO poSb Kak B pa3paboTke HOBbIX
NpaBoOBbLIX OKYMEHTOB, TaK 1 B HapalMBaHUN NOTEHLMANa Ha NPakTM4ECKOM YPOBHE B
NMHTEepecax yKkpenneHusa oxpaHbl T3. MHorne n3 BbillenepedncneHHblX MexayHapoaHbiX Mep
MOXHO CTOSb Xe 3(PEeKTUBHO OCYLLECTBMATbL HAa permoHansHOM ypoBHe. Heckonbko
NPUMEPOB TaKOro OCYLLECTBEHNSI CoagepXXaTcs B NpuBeSeHHOM Bbllle 0630pe
MeXOyHapoaHbIX Mep. Bo3MOXHble Mepbl MOXHO NoApasaenuTb Ha criegytowne obuine
KaTeropum:

- MpaBoOBble AOKYMEHTbI, 3aKMo4Yaemble Ha pernoHanbHOM, CybpernoHansHoMm u
[ABYCTOPOHHEM YPOBHSIX, BKIHOYasi Kak creumanbHble MHCTPYMEHTbI, Tak U HOPMbI,
OCHOBaHHbIE Ha CyLLEeCTBYOLLEM 3akoHOoAaTenbCcTBa no sonpocam NC;

- nonutun4yeckne geknapauunn nnu geknapaumm nofimTn4eckoro yposHs, npuHMMaemble
Ha pernmoHarnibHOM, Cy6peI'VIOHaJ'IbHOM nnn AByCTOPOHHEM YPOBHAX;

- TUNOBbIE 3aKOHbI U ApYyrMe opMbl 3aKOHOAATENbHbLIX PeKOMEHAALUNN, NPUHUMaeMble
Ha permoHanbHOM YPOBHE;

- TUNOBbIE NPOTOKOJIbI, PYKOBOACTBA U peKoMeHAaLumM No NPUMEHEHUIO NepeaoBbIX
MeToA0B paboTbl, NPYHMMaeMble Ha pernoHanbHOM 1 CyBperMoHanbHOM YPOBHSIX;

- pervoHanbHble, cybpernoHarnbHble U ABYCTOPOHHUE MHULMATMBLI U NPOrpammbl,
npu3BaHHble NOAAEPXKUBATL YCUMMS NO YKPENSIEHNO NoTeHumana obwmH B obnactu
T3.

(c) Opuduyeckue U UHble B03MOXHbIE 8apuaHmbl 0elicmeul Ha HaUyUOHaibHOM YPO8He

147. MHorue rocygapcTtBa, a Takke 00LMHbI, CYLLLECTBYIOLINE B 3TUX FrOCydapcTBax,
NpeAnpUHUMAOT KOHKPETHbIE MHMLMATUBLI NO pa3paboTke 1 peannsaumm NPaBOBbIX N APYTrnX
BO3MOXHbIX BApMaHTOB yCTpaHeHus Npobenos B 06racty npaBoBon oxpaHbl T3. B pamkax
HaCTOsILLEro aHanusa NnpobenoB He CTAaBMTCS 3adaYa AaTh NOSHbIN 0630p TaKNX UHULMATUB, HO
BKpaTLLE MX MOXHO OXapakTepusoBaTb crneayrolwmm obpaszom: OgHako cxeMaTuyeckn mx
MOXHO OXapaKTepu3oBaTb crneaylLmnm obpasom:

- 3aKoHoAaTenbCTBO B 06nacTu oxpaHbl T3, BKNOYas AOKYMEHTLI SUi generis u
aganTtaumio Unn NepecMoTp HOPM CYLLIECTBYIOLLLETO 3aKOHOAATENbCTBA MO BONpoOcam
nGC;

- OCHOBbI MOMUTUKN Y aAMUHUCTPATUBHBLIE MEXaHMU3MbI COOENCTBUA PaCcpPOCTPaHEHIO
1 oxpaHe T3, B TOM YKCrie B TakMX KOHKPETHbIX 0BMnacTax, kak MeguuuHa u
3apaBoOXpaHeHe, oXpaHa OKpyKatoLen cpedbl U CenbCckoe X03SNCTBO;

- TUNOBbIE NPOTOKOJbI, PYKOBOASALLME NPUHLMMBI U peKOMEHAaUUN OTHOCUTENBHO
nepeaoBON NPaKTUKW, NMPUHSTLIE NGO HaUMOHanbHbIe opraHamu, MMbo ApyruMu
yYpeXOeHUSMU;
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- HauMoHarnbHble UHMLMATUBLI U NporpaMmebl, obecrnevmBaroLwmne ykpenreHmne
noTeHumana obLuH nNo BonpocamM oxpaHbl T3.

[Mpunoxenue Il cnenyeT]
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B. MPOBEJbI, CYWECTBYIOWNE HA MEXXKOYHAPOOHOM YPOBHE
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|. PESIOME TABJMLbI

AcneKTbl OXpaHbl
T3

(a) AdencTBylOLIME MEPDI

(b) BbisiBNeHHbIe npobenbl

(c) n (d) CoobpaxeHnsa n BapMaHTbl [ENCTBUN

Llenn n npuHumnbI
oxpaHbl IC
NPUMEHUTENBHO K T3

CywecTtaytowme
OOKYMEHTbI
MeXayHapogHoro
ny6nuyHoro npasa (He
cBsizaHHoro ¢ AC),
NOCBSILLEHHbIE NpaBam
KOpPEeHHbIX HapoaoB.,
OXpaHe OKpyatoLLen
cpenbl (BKntovas
GropasHoobpasue u
reHeTn4eckme pecypchbl) 1
CenbCKOMY XO35MCTBY.

ABTOpPUTETHOE 3asiBNIEHNE O POIM
3aKkoHogaTenbCcTBa U Mep
perynupoBaHus B obnactn NC B
peweHun npobnem obLecTBEHHOM
NONUTUKKN, KacarLwmxea T3.
Llenamu Takoro 3asiBneHnss MoryT
ObITb:

- NPU3HaHne LUeHHocTn cuctem T3
N YKpenmeHme yBaXeHust K HAM;

- NPUHATNE MeP, OTBEYAIOLLMX
peanbHbIM Hy>Xgam HocuTtenen T3;
- oxpaHa T3 OT HEe3aKOHHOro
NPUCBOEHUA 1 Apyrnx opm
HegobpPOCOBECTHOIO n
HecnpaBeasIMBOro UCrnosib30BaHUS;
- nogaepxka cuctem T3 n
pacLuMpeHue npae u
BO3MOXHOCTEN HocuTenen T3;

- cogencTeme cnpaBeainBoMy
pacrnpeaeneHunio Boirog

OT ncnosnb3oBaHuda T3;

- nooulpeHne ncnonb3osaHus T3 B
WMHTepecax 30pOBOro pasBuUTUS;

MexayHapoaHbIi OroBOp Unv AeKknapaums,
npegycmatpueaioLmne obLime NpuHUMNGl oxpaHbl T3
B pamkax cuctemMbl VIC, B KOTOPBbIX:

- BblpaXkatoTCA Lienn OXpaHbl;

- nsnararTcsa obLme NpUHLMNbI OXpaHbl.

CoobpaxeHust:

- porb NPaBOBbIX AOKYMEHTOB, YyCTaHABMBAOLLMX
nMnepaTmBHbIE U OUCMNO3UTUBHbIE HOPMbI;

- NpOBeAEHME pa3nmuns Mexay NnpaBoBbIMU U
aAMWUHUCTPATMBHbLIMMK acrnekTamum npoodnem;
CornacoBaHHbIN MeXAyHapOoaHbIN NOAX0A, a He
OTAEenNbHble HaLMOHaNbHbIE UHNLMATUBSI;
npevMyLiecTBa BblpaboTkm Goree NPOYHbIX OCHOB
NOMUTMKN N OBLLMX COrNnacoBaHHbIX NPUHLMNOB
Oyaywen paboTbl B 0611acT NpaBoOBON OXpPaHbl;
HeOOXOANMOCTb PELUEHNSA BOMPOCOB MNO3UTUBHOW U
3aLUNTHON OXpaHbl;

pelleHne TakMx BOMPOCOB, kak obecneyeHne
npegBapuTeNbHOro MHPOPMUPOBAHHOIO Cornacust
N COBMECTHOTO MONb30BaHUS BbiIrogamu.

Onpegenenue
OXPaHOCMOCOOHbIX
T3

T3, asnsawoLimecs
npeaMeTom
CYLLIeCTBYHOLLMNX
NpaBOBbIX 4OKYMEHTOB,

Pabouee onpegenenune T3:

- - B LUEernom;

- - B KAYeCTBE KOHKPETHOrO
obbekTa NpaBo OXpaHbl.

lMpaBoBoe onpeneneHne T3, nmerowee

obsA3aTenbHyo cuny:

- - NpaBoBas onpeaeneHHOCTb U AICHOCTb, HO,
BO3MOXHO, HEMOJTHOE OTPaXXEHME BCEro
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme Mmepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

He oTHOCALWMXCA K cchepe
NC, 6e3 nx ToyHoro
NpaBOBOro onpeaeneHns

Pabouee onpegenexne
MKIP

YTOo4YHEeHne oBLLUHHBIX OCHOBaHWUM
npae 1 NpaBoOMOYNI

pa3Hoobpa3sunsa T3 u cMcTem 3HaAHURN, a Takke
OOLLVH, aBnsAoWmMxca Hocutenamm T3;

- - yBSI3aHO C BOMNpocom 06 o6beme oxpaHbl 1
coctaBe 6eHedmLMapoB.

CornacoBaHHasi MexayHapoaHasi XxapakTepucTumka
T3, He nmetoLasa ob6a3aTenbHOM PUANYECKON CUTTLI:
- - 6onbluas onpeneneHHoCcTb, 6onee npoyvHas
OocHoBa ans paboTbl;

- 6e3 npegpelueHnsa 6onee rnybokMx NpaBoBbIX U
NONUTUYECKNX BONPOCOB.

No3uTuBHasA
naTeHTHas oxpaHa

CywecTtsytowas
naTeHTHas cucTema,
BKIItOMasi CTaH4apTbl U
npoueaypsl,
npeayCcMOTpPEHHbIE
Cornawenunem TPUMC un
PCT

OxpaHa 3HakoB,
CUMBOJIOB U
HaVMeHOBaHUN,
cBsi3aHHbIX ¢ T3 1
cuctemamm T3

OTcyTcTBME NpAAMOW OXpaHbl: (i)
KONMMEKTUBHBIX, HaKannMeBaeMbIxX
KYMYTNATUBHBIX U NepefasaemMblX
13 NoKOmneHunsi B nokorenne T3 kak
TaKoBblX;

(i) KONNEKTUBHbIX, KYMYNATUBHbIX U
MEXMOKONEHYEeCKNX MHHOBaLUi
KaK makosbiX,;

(ii) cuctem T3 kak makosbix (B
OTNINYNE OT KOHKPETHbIX
WHHOBaUUK B pamkax cuctem T3 n
cpeacTB yAOCTOBEPEHUS
NOAMMHHOCTM U OXpaHbl
OTNNYUTENBHBIX 0603HaYEeHNI 1
penytaumm).

MepecmMoTp nnn agantauus KPUTEPUEB U CTaHOAPTOB

naTeHTOCNOCOBHOCTM AN yyeTa noTpebHocTEN

cuctem T3 1 KONNEKTUBHbLIX MHTEPECOB:

- Ha MeXayHapoAHOM ypOBHE: 4115 BbipaboTkM

cornacoBaHHOro nogxoaa, u/unu

- Ha HaLMOoHanNbHOM/permoHanbHOM YPOBHE — Ansi
COXpaHeHns1 HeobXxoaANMON rMOKOCTMW.

YcTaHoBneHe oxpaHbl sui generis (CM. HUXe)

lMpun3HaHme Toro, YTo, MOCKONbKY MHOrMe T3 BbIXOAAT
3a paMKu NaTEHTHOW CUCTEMBI, BbINIO Obl, BO3MOXHO,
npaBuibHEN peLlaTb BOMNPOCH, KacaloLwmecs CUCTEM
MHHOBALMI, OCHOBaHHbIX Ha T3, oTAenbHO

N300peTeHus,
OCHOBaHHble Ha T3

OTcyTCcTBME NPUHATOMN
MeXayHapoaHOW HOPMBbI,

OTcyTcTBME NPUHATOMN
MeXayHapoaHOW HOPMBbI,

BBeageHne MexaHM3MOB packpbITUs MHpopMaumm o
T3:
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme Mmepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

KacaroLencsa KOHKpeTHOro
MeXaHn3ma packpbITUs
nHpopmaumm o0 T3 n
CBSI3aHHbIX C HUMW
reHeTU4EeCKNX pecypcax:

KacaroLencsa KOHKpeTHOro
MexaHn3ma packpbITUs
nHpopmaumm o T3 1 cBsI3aHHbIX C
HUMMW reHEeTUYECKNX pecypcax:

- Heckornbko npeanoxeHun (KBP,
BTO, BOUC)

- Ha MeXayHapOoAHOM ypOBHE: 41151 BbipaboTkM

cornacoBaHHOro nogxoaa, u/unu

- Ha HaUMOHanNbHOM/pernoHanbHOM YPOBHE — A4S
COXpaHeHus1 HeobxoaANMON rMOKOCTW.

YKpenneHne OCHOBHbIX MPUHLIMIMOB OrOBOPHbIX
06513aTenbCTB, perynupyoLmx octyn Kk T3 B pamkax
HaUMOHaNbHOro 3akoHo4ATeNbCTBA NyTEM BBEAEHUS
TpeboBaHNsA pacKkpbITUS U APYrMx YCNoBuUiA 4OCTyna K
T3.

HepackpbiTbie T3

O6Lwme cTtangapTbl
TPWUMNC B obnactn
OXpaHbl HepacKpbITON
MHdopMaLnm

OTcyTcTBME ONpeaeneHHbIX HOPM
B OTHOLUEHWUM:

(i) T3, packpbITbiX B pamkax
onpeaeneHHom obLLNHbI;

(ii) T3, npeacrasnaowmx Ang
OGLUMHBI HE KOMMEPYECKYLO, a
KyNbTYPHYI/OYXOBHYH LEHHOCTb;
(iii) packpbiTna T3,
orpaHM4MBaemMoro Hopmammu
TpagMLMOHHOrO npaea 1
obblyasmm

YTOYHEHUE Unu agantaums CyLecTBYHOLLMX HOPM
nnsa obecnevyeHns:

(i) cuTyaumm, Npm KOTOPOW OrpaHMYEHHoe
pacnpocTpaHeHne nHopMauumn B pamkax 4eTko
onpeaeneHHom obLLNHBI HE CYNTAETCA €€ MOSHbIM
pacKpbITUEM A5 LUMPOKOW NyOnukuy;

(ii) oxpaHbl T3 gaxe B Tex crny4vasx, korga obLunHa,
ABMAKOLWAACS UX UICTOYHUKOM, CHUTAET UX LEHHBbIMU
He Mo KOMMEPYECKUM MpUYnHaM;

(iii) nopsiaka, Npy KOTOPOM OrpaHUYeHus,
Hanaraemble HOpMamu TpaguLMOHHOro npasa n
TPaaULNOHHON NPaKTUKOW, CYMTAOTCH AOCTAaTOUYHLIMU
Onsi coxpaHeHus KoHMAaeHUNnanbHOCTU/ « TaNHOTO»
xapaktepa T3.
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme Mmepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

3Haku N CUMBOIbI,
cBsA3aHHble ¢ T3

3akoHoaTenbCcTBO O
TOBapHbIX 3HAKax
(BKNHOYAsA KONNEKTUBHbIE
n cepTUrKaunoHHbIE
3HakKK) n reorpadomyeckmx
yKa3aHnax

3almnTHas oxpaHa 3HaKoB U
CUMBONOB, CBA3aHHbIX T3, OoT
NPUCBOEHUS TPETbUMU NLAMK

CneunanbHble peecTpbl MaTepuasnos, CBSA3aHHbIX C
T3.

YcuneHve mep, HanpasneHHbIX NPOTUB perncTpaumm
TOBapHbIX 3HAKOB, MPOTUBOPEYaLLMX HOpMaM Mopanu
(cM. Takke YyTOYHEHHLIN BapuaHT aHanusa npobenos
B oxpaHe TBK).

Tonbko oxpaHa OT HE3aKOHHbIX BUAOB
NCMNONb30BaHMs 3HAKOB Y CUMBOJIOB, CBSI3AHHbIX C
T3, a He oxpaHa camnx T3.

O6bekThl T3,
oxBaTblBaeMble
00ObIlYHOW cUcTEMOW
oxpaHbl npas NC

HekoTtopble T3 nnn
anemeHTbl T3
noTeHumnanbHo
OXBaTbIBaOTCS:

- HanpsiMyto — Hopmamm
npaea, kacatwoLmnmmcs
NnaTeHToB, OXpPaHbl
HepacKpbITON
MHdopMaLmm 1 60pbObI
C Hego6pocoBECTHOM
KOHKYpeHUuen; n

- KOCBEHHO —
3aKkoHoaaTenbLCTBOM 00
aBTOPCKOM Npase U
CMEXHbIX npaBax,
oxpaHon TBK, oxpaHon
TOBApPHbIX 3HAKOB U

T3, He oxBaTbiBaeMble
cyliecTBytoLen oxpaHou npas UC,
Hanpuvep:

- T3, He obnapatoLne HOBU3HOW;

- T3, He obnapatoLwme
n3obpeTaTenbCKMM YPOBHEM;

- Ny6nn4yHo packpbiTble T3 unn T3,
He nognagatoLime nog gencreme
HOPM O KOMMepYECKOW TanHe/
KOHGMAEHUNANbHOCTM NO NUHLIM
NpUYnHaM.

Cpok gencrteus NpegocTaBnsieMomn
OXpaHbl MA0X0 COOTBETCTBYET
acrnekTam pasBuUTUS U COXPaHEHUS
cuctem T3, cBsA3aHHbIM C KX
nepegaven U3 NOKONEHNS B
nokoneHue.

CneunanbHasa oxpaHa 06BbEKTOB, eLe He UMEHOLLMX
OXpaHbl:

- Ha MeXayHapoAHOM ypOBHE — AN BbipaboTkM
cornacoBaHHOro noaxoaa;

- Ha HaUMOHanNbHOM/pernoHanbHOM YPOBHE — ANs
obecnevyeHnss MakcumManbHOW rMOKOCTH.

ApganTtauus cywecTsyowwmx mep B obnactu UC,

Hanpuvep:

- TONIKOBaHME MUnu aganTaums CyLLEeCTBYHOLLNX
MEeXAYHapOAHbIX CTaHOAPTOB A5 HaAexallero
yyeTa obbekToB T3;

- HaLMOHanbHble 3aKoHOAATENbHbIE U
agMVHUCTPATUBHbIE NHULMATUBLI (1 3BONOLMSA
npeueaeHTHOro npaea), HarnpaBneHHbIe Ha
obecneyeHne NpM3HaHUa oTaenbHbIX cnctem T3 B
pamMkax 3akoHogaTtenbcTBa no sonpocam NC.

Bo3amoxHble MaTepuranbHO-NpaBoBble COOBPaXeHUs:
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme Mmepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

reorpagun4eckmx
yKasaHuin, oxXpaHom
o6pasyoB 1 HopMamm
npasa, KacaroLwmmMmmcs
HegobpoCcoBECTHON
KOHKYpPEeHLNN.

Mpu3HaHme npsmoro unmn 6onee
KOCBEHHOro Bknaga T3 B co3gaHue
NaTeHTOCNOCOBHbIX N306pEeTEHNI.

KOMMIEKCHbIN XapakTep T3 1 KONMeKTUBHbIX NpaB Ha
T3;

npaBo Hocutenen T3 KOHTpoONMpoBaTb CBOU
NPUPOAHbIE PECYPCHI N pacrnopsXaTbCsi CBOUMMU
3HaHNAMU;

npaBo yenoBeka HocuTenen T3 Ha
camooripefereHue;

npaBso Hocutenen T3 Ha NnpegsapuTenbHoe
WHOpPMMpPOBaHHOE cornacue.

lMpn3HaHWe ponu HOpM TPaaMLMOHHOTO Npasa u
CUCTEM 3HaHUIN, OCHOBaHHbIX Ha 0bblYasx, Ans
OXpaHbl N coxpaHeHusa T3.

WHTepechbl n npaBa
OOLLMH Ha nx
HakannuBaemble n
KonnekTnsHble T3,
nepegaBaemble 13
NMOKONeHns B
NoKomneHne n nx
KOMMMeKCHble
CUCTEMBI
TpaaULMOHHbIX
3HaHWUI Kak TakoBble

OrpaHunyeHHas oxpaHa,
NPenMyLLECTBEHHO B
KayecTBe
KOH(pMOeHUMansHom
MHdopMaLnm

MpsiMoe npu3HaHue KONMMeKTUBHbIX
WHTEPECOB 1 NpaB Ha
HakannmMeBaemble U KOMNNEKTUBHbIE
T3, nepegaBaemMble 13 MOKOSIEHMNS
B NMokosieHme

OxpaHa UuernoCTHOCTU CUCTEM
TPaAULMNOHHbBIX 3HAHUIN Kak
TaKOBbIX

NoTeHUuanbHasi BO3MOXHOCTb
Hanuumna npa. Ha T3 y HECKOMNbKMX
obLWmH

CneumanbHasi 0XxpaHa KOnmeKTUBHbLIX MHTEPECOB U
npaB Ha TpagMLMOHHbIE 3HAHUS KaK TakoBble (a He
KaK OTAerNbHbIe 3NIEMEHTLI, OXPaHSIEMbIE KaK
WHTENNeKTyanbHble npasa):

- Ha MeXayHapoAHOM ypoBHE — AN BblpaboTku
COrnacoBaHHOro Noaxoaa;

- Ha HaUMOHanNbHOM/pernoHanbHOM YPOBHE — ANs
obecnevyeHnss MakcumarnbHOW rMOKOCTH.

CneumanbHasi oxpaHa MHTEpecoB 1 NpaB ObLLMH Ha
CUCTEMbI TPAOULMNOHHBLIX 3HAHWUI KaK TaKkoBble:

- Ha MeXxayHapoAHOM ypoBHE — AN BbipaboTku
COrnacoBaHHOro Noaxoaa;

- Ha HauMoHanbHOM/pernoHanbHOM YPOBHE — Ansi
obecneyveHns MakCMMarnbHON MMOKOCTMW.
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme mepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

CneunanbHble
MeXaHM3Mbl OXPaHbl
T3 OT HEKOTOPbIX
JEencTBun,
HaHOCALLMX UM
yiep6, n ux
HE3aKOHHOro
NMPUCBOEHUS

B o6biuHOM npase NC
Takne MexaHu3mbl
OTCYTCTBYIOT.

T3 MOryT oxpaHsiTbCs
4YaCTUYHO C NOMOLLIbIO
[OroBopoB 1 6onee
oOLwmx NpUHLMNOB
©opbOLI NpOTUB
HegobpOCOBECTHOM
KOHKYpPEHLMUN 1
HeOCHOBaTENbHOMO
oboralleHus.

CM. oTAenbHbIE 3NEMEHTbI HUXE

Hopma, HanpaBneHHasa NpoTuB
HeoCHoBaTenbHOro oboraweHns,
HEe3aKOHHOro NPUCBOEHUSA UNn
OencTBuKn, NpoTnBOpeYaLLmnX
YeCTHOM KOMMepPYeCKOW NpaKkTuke
NPUMEHUTENBHO K T3

- NPaBOBOM JOKYMEHT, UMEIOLLMIA 06a3aTeNbHYH0 Cuny

— ecnu ycnosus AN NPUHATUS MeXOYHapOaHON

HOPMbI YK€ CITOXUITUCD;

- NPaBOBOM AOKYMEHT, UMEOLLMIA 06s13aTENbHYI0

CUNYy, ecriv cYMTaeTcs, YTO YCNoBnUS ANa NPUHATUS

MEXOYHapPO4HOM HOPMbI Y>KE CIOXUITUCD;

- nonuTUYeckasa geknapauus, ecrnv npaBoBoe
coepxaHue HopMbl BCe elle paspabartkiBaeTcs.

CneunanbHas HOpMa, 3akpenneHHas Ha
HauMoHanbHOM/perMoHanbHOM YpOBHe, ANs
obecnevyeHnsa MakcumanbHOM rMb6KOCTH, pa3BUTUA
npaBoBou 6a3sbl M obecneyeHns pasHoobpasus.




WIPO/GRTKF/IC/49/6
Mpunoxenwue Il, cTp. 8

AcneKkTbl OXpaHbl (a) Oencreyrowme Mepbl | (b) BoisiBneHHble npobenbi (c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

T3
OnpepgeneHHoe 3asBreHne o - MPaBOBOM JOKYMEHT, UMELLNA 06A3aTENbHYI0 Cuny
NPMMEHEHUN NpuHLMNa — €CNnu ycnoBusa Ans NpUHATUS MEXAYyHaPOL4HON
npeaBapuUTENbHOMO HOPMbI YK€ CIOXUIUCh;
MHOPMUPOBAHHOIO cornacus K - MPaBOBOM JOKYMEHT, UMELLNA 06A3aTeNbHYI0 Cuny
T3, HOCUTENAMK KOTOPbIX — €CNnun ycrnoBua Ang NpUHATUA MEeX4yHapOoL4HON
ABNATCA OOLUHBI HOPMbI YK€ CNOXUIUCD;

- MoNUTMYecKas aeknapawms, ecnv npaBoBoe

OkcTeppuTopranbHoe Npu3HaHue cogepxaHme HOpMbl Bee elle pa3pabaTbiBaeTcs.
NpUHUMNA NpeaBapuUTENbHOro
WHPOPMMPOBAHHOIO cornacus u CneunanbHas HOpMa, 3akpenneHHas Ha
cornaileHun o JocTyne u HauMoHanbHOM/pernoHanbHOM ypoBHe, AN
COBMECTHOM MOJ1b30BaHMM obecneyeHns MakcMManbHOM rMBKOCTU, pasBUTUS

Bblro4amMun B Cyfax TpeTbMX CTpaH. | npaBoBow 6a3bl n obecneyeHns pasHoobpasus.

Hopwma, npeaycmatpuBatoLLas - NPABOBOW JOKYMEHT, MMEeLLMiA 06S3aTenbHy cuny
onpefeneHHoe ykasaHue OOLMHbI, | — eCru YCNOBUSI ANS NPUHSATUSE MEXAYHapOaHOM
SIBMSIOLLENCS UCTOYHMKOM T3, Npu | HOPMbI YXKE CIIOXUITNCK;

ncnonb3oBaHun T3, 04HO3HAYHO - NPaBOBOW JOKYMEHT, MeoLLnii 063aTenbHY0
CBSI3aHHbIX C TaKoW OBLLMHOW. CUIny, ecrnv cyMTaeTcs, YTo YCroBus ANst NPUHATUSA

MeX4YyHapOOHON HOPMbI YXKe CIOXWUIUCH;
- NonuTMYeckas Aeknapaumns, ecnm npaBoBoe
coaep)xaHue HopMbl Bee ellle paspabaTbiBaeTcs.

CneunanbHas HOpMa, 3akpenneHHas Ha
HauMoHanbHOM/perMoHanbHOM YpOBHe, AN
obecnevyeHnsa MakcumanbHOM rMb6KOCTH, pa3BUTUA
npaBoBou 6a3sbl M obecneyeHns pasHoobpasus.
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme Mmepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

Hopma, HanpaeneHHasi NnpoTuB
dopm ncnonb3zosaHus T3,
SABNSAOLLMXCA OCKOPOUTENBHBIMM
MO KyNbTYPHbIM UM AYXOBHbLIM
NPUYMHAM U HapPYLLAKOLWMX NX
LileNOCTHOCTb

- NPaBOBOW JOKYMEHT, UMEIOLLUI 06A3aTENbHYIO CUny

— €CInu YCroBus Anst NPUHATUS MeXOyHapOaHON

HOPMbI YK€ CIOXMUINCH;

- NPaBOBOW JOKYMEHT, UMEIOLLMIN 06513aTENbHYHO

CUIy, ecrnv cyMTaeTcs, YTo YCINoBUSA ANst NPUHATUSA

MeX4YyHapOOHON HOPMbI YXKe CIOXWUUCH;

- nonuTMYeckasi Aeknapauus, ecnm npaBsoBoe
cofepkaHue HopMbl BCe elle pa3pabaTtbiBaeTcs.

CneuuanbHas Hopma, 3aKpenneHHasa Ha
HauMoHanbHOM/perMoHanbHOM YpoOBHe, AN
obecneveHns MakCUMarnbHON rMBKOCTKH, Pa3BUTUS
npasoBou 6a3sbl M obecneyeHus pasHoobpasus.

MaTeHToBaHMe T3,
HapylwatoLiee
NPUHLUUMBI
naTeHTHOro npaea

CywecTBytouee
naTeHTHOE NpaBo
npegycmatpusaeT nogady
3asBKM1, OCHOBaHHOW Ha
NogsIMHHON MHGopMaLmn
06 nsobpertarene
(n306peTaTensx), a Takke
Hanu4yne peanbHOro
nsobpeTteHus.

Mapwxckasa KOHBEHLMSA
npegycmatpusaet
onpeaeneHHoe
ynoMunHaHme NoasIMHHOro
n3obperatens.

BoamMoxxHasi HeonpeaeneHHoCTb
HOPM NaTEeHTHOW CUCTEMbI ANs
onpepaeneHns n3obpeTaTenbCKoro
BKraga Hocutensa T3.

OnpegeneHHas Hopma,
HanpaBrieHHas NpoTuMB:

- NaTeHTOBaHUA TpagMLMOHHbIX
3HaHWN Kak TakoBbIX 6e3
cornacusi u y4actusi HocuTens
T3;

- NnaTeHTOBaHME U300peTeHus,
co3gaHHoro briarogapsi

Ha mexgyHapoaHoOM ypoBHe:

- MeXxayHapoHas HopMma, nMmetoLlasi ob6si3aTenbHy
cuny;

- aBTOPUTETHOE TONKOBAHWUE CYLLECTBYIOLLMNX HOPM;
- NoONUTUYecKas Aeknapaumsi.

Ha HaunoHanbHOM ypoBHE:
— KOHKPETHbIE MonpaBkn K HauMoHanNsHoOMy
naTeHTHOMY 3aKoHO4aTeNbLCTBY.
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AcnekTbl oXpaHbl
T3

(a) Oencreyrowme Mmepbl

(b) BbisiBNneHHble npobenbl

(c) n (d) CoobpaxeHnsa n BapmaHTbl 4ENCTBUN

HEe3aKOHHOMY MPUCBOEHNIO
TPaANUMOHHBIX 3HAHWUI

CneumanbHble

TpeboBaHWs O pacKpbITUK

UHdopMaLnm

NPUMEHUTENBHO K T3:

- HauMoHanbHble/

pernoHarnbHble

HOPMAaTMBHbIE aKTbl;

— NpeanoXeHns B pamMmKax
KBP, BTO, BOUC.

MpenBaputensHoe
MHOpPMMpPOBaAHHOE cornacue Ha
ucnonb3oBaHne T3

Ha mexayHapogHOM ypOBHeE:

- MexayHapogHas HopMma, nMetoLlasi o6s3aTenbHyo
cwny;

- aBTOPUTETHOE TOMKOBAaHME CYyLLECTBYIOLNX HOPM;
- nonuTMYecKas geknapauus.

Ha HaumoHanbHoM YPOBHE!
— KOHKpEeTHble nonpaBkn K HallMOHarIbHOMY
naTeHTHOMY 3akOHOOAaTENbCTBY.

A. [OEVCTBYIOLME MEPHI

O6s3amenbcmea, HOpMamueHhble NoJI0XKeHUA U 803MOXXHOCMU 8 obracmu obecriedeHus OXpaHhbl T3, yXKe cywecmeyrnuwue Ha Me)KayHa,DO@HOM yposHe

Popma oxpaHbl

O61bemM oxpaHbl

YuutbiBaemblie ¢pakTopbl

[No3uTrBHAA naTeHTHas
oxpaHa T3

B cooTBeTCTBUM C NpUHUMNAMN SENCTBYIOLLEN
NaTEHTHOW CUCTEMbI MOTYT OXPaHATLCH HEKOTOPbIE
anemMeHTbl T3, HO He cucTeMbl T3 KakK TakoBble.

MpaBo A4OMKHO ObITb NOYYEHO OT (haKTUYECKOro
n3obpetatens (M3obpetaTtenen), BkNovas HOCUTENS
(HocuTenen) T3.

MexayHapoaHble cTaHgapTbl obecnevnBaloT
3HaAYMTENbHYI TMOKOCTb B peLLIEHNN BONPOCOB
naTeHTocnocodbHocTn T3, BKkItoYas:

- onpegerneHne NoHATUSA «n30bpeTeHns;

- TONIKOBaHMe KpUTepmes oxpaHbl (HOBU3HA,
n3obpeTtaTenbCKMi YpOBEHb, NOME3HOCTb)
NPUMEHUTENBHO K T3;

- UCKNtoYeHne n3 cdepbl OXpaHbl NATEHTOCNOCOOHbIX
00BEKTOB B COOTBETCTBUM C LieNsIMN OOLLL,eCTBEHHOMN
NONUTUKN.
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dopma oxpaHbl O61BLem oxpaHbl YuuTtbiBaemble hakTopbl

[ns Toro, 4yTobbl OXpaHa nmena cuny, obnagartenu
naTeHTocnocobHbIX T3 JOMKHbI NpeanpuHMMaTh
aKTUBHbIE OENCTBUA.

3awmTHast oxpaHa T3 B 3HaunTenbHasa 4YacTtb T3 B NpUHLMNE OXpaHSIeTCs OT OnaceHns OTHOCUTESbHO TOro, YTO OTKpPbITME
paMKax NaTeHTHOW CUCTEMbI | HE3aKOHHOIO MCNOMb30BaHWsA B (hOpPME NaTEHTOB — poctyna K T3 B pamkax naTeHTHbIX npoueayp MoxXeT
Hanpumep, Koraa 3asBuTerb NbiTaeTcsa Nony4YnTb NPMBOAUTL K HEXenaTenbHOMY HE3aKOHHOMY
npaea Ha T3, co3gaHHble ApyrMMn NULaMN. npucBoeHunto T3 TpeTbMMK Nuuamu.

KoHKpeTHble Mepbl BKIIOYaLoT:

- ynyyweHuve goctyna K nigopmauum o T3 kak
N3BECTHOM YPOBHE TEXHMKWN NPU OCYLLIECTBIEHUN
naTeHTHbIX nNpouenyp 6e3 co3gaHus BO3MOXHOCTEN
He3aKoHHOro npuceoeHnsa T3 (Hanpumep, BKIOYEHne
T3 B MUHUMYM gokymeHTauumn PCT, npumeHeHve
onpeaeneHHbIX CTaH4apTOB AOKYMEHTUpoBaHus T3,
oTpaxeHne T3 B MIK);

- pekoMeHgaLmMmM No 3KCnepTnu3e NaTeHToB, CBA3AHHbIX

cT3;

- nopTansbl, CETEBbIE NHTEPENCHI U HaaNexallune
0a3bl AaHHbIX Mo T3 1 cBA3aHHbIM C HUMU
reHeTMYeCcKM pecypcam Ansi UCMofb30BaHUA B
naTeHTHbIX NpoLleaypax.

CneumanbHble MexaHU3Mbl PackpbITUS MHpopMaLMn 0 | AKTUBHOE MexXayHapoaHoe o0bCyxaeHne 1 aHanms

T3 1 cBsi3aHHbIX ¢ HAMKM [P B naTeHTax, KOHKPETHbIX TpeboBaHU packpbliTUSi MHGOpMaLMKN O
npegycmaTpuBaemMble HaLMoHaNbHbIM T3, B TOM uncne mx appeKTMBHOCTA B
3aKOHO4ATENbCTBOM, BKIOYas: npefoTBpaLLeHUN He3aKoOHHOTo NpUcBoeHns T3.

- pacKpbITME UCTOYHMKA UK Npoucxoxaenus T3;
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dopma oxpaHbl

O6BbemM oxpaHbl

YuyutbiBaemble ¢hpakTopbl

- packpbITe MHOPMaLMM O HaNUYUK
npeaBapuTENbHOTrO MHPOPMUPOBAHHOIO COrnacus;
-packpbITMe MHOPMaLUM O paBHOMPABHOM
COBMECTHOM MOJb30BaHUN BbIrogamu.

HauunoHanbHble cncTeMbl obecneveHuns aoctyna un
COBMECTHOIO noJjib3oBaHNA BbirogamMum

- BoHHcKkue pykoBogawme npuHunnel (KBP)

- NPeasIoKeHns 0 HOBbIX TPebOoBaHNAX, BHOCUMbIE B
BTO n BOUC.

Hepackpbitble T3

MpeaycmatpuBaeTcst oxpaHa T3, koTopble
COXpaHsiloTCcs B TaiHe, 06nagatoT KOMMepPYeCKow
LIeHHOCTbIO Gnarogapsi X COXpaHeHuto B TalHe u
ABMAOTCA 0OBbEKTOM pa3yMHbIX Mep MO UX COXPaHEHMHO
B TalHe.

CraBsATcAa cneaymoLime KOHKpeTHble BONPOChI:

- B KaKMX crny4asix packpbitne T3 B pamkax oBLuHbI
CYMTAETCH MX «COXPaHEHNEM B TaliHe;

- ponb TPaAULIMOHHOIO NpaBa U NPaKTUKW;

- OXpaHa 3HaHWN, KOTOpble UMEIOT OYXOBHYIO U
KYNbTYPHYIO LLEHHOCTb Arsi OOLLUMHbI, HO He
npeacTaBnstoT Ans Hee KOMMEPYECKON LIEHHOCTW.

OxpaHa ot
HegobpocoBECTHON
KOHKYpeHLunn

OxpaHa oT:

- OENCTBUI, NOPOXAAIOLWNX CMELLEHNE;

- NOXHbIX YTBEPXKAEHMIN B XO4€ TOProBnu;

- yKasaHumn unu 3asiBfieHnn, cnocobHbIX BBOAUTb
nyonuky B 3abnyxgeHue.

M'Mbkas nHTepnpeTtauma mep no 6opbbe ¢
HeJ0OpPOCOBECTHOWM KOHKYPEHLMEN, MO3BONSOLLasN
BKMIOYMTL B HNUX Gonee obLee npasuiio,
HanpaBreHHOe NPOTMB HEOCHOBATENbHOTIO
oboraweHms 1 He3aKOHHOIO NMPUCBOEHUS.

OxpaHa oTNMYNTENbHbIX
ob03HavYeHun

MpumeHsieTca He K T3 Kak TakoBbIM, a K

oTNNYUTENbHBIM 0603HAYEHNSIM U CUMBOAM,

CBSI3aHHbIM C NPOAYKTaMW, OCHOBaHHbIMK Ha T3, B

YaCTHOCTU:

- TOBapHbIM 3HaKam Ha ToBapbl M ycnyrm ¢ T3 B
KayeCcTBe KOMMOHEHTA;

- KONNEKTUBHBIM 1 CEPTUUKALNOHHBIM 3HaKaM;

- reorpadnyeckuM yKkasaHusiM.
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dopma oxpaHbl

O6BbemM oxpaHbl

YuyutbiBaemble ¢hpakTopbl

3akoHoOaTenbCTBO O
NPOMBbILLUNEHHbIX 06pasuax

MpombiLneHHble 06pasLbl, ABMAIOWMECSH HOBLIMU UK
OpUrMHanNbHBIMU.

B0o3MOXHOCTb MCKNOYeHns onpeaeneHHbIx 06pa3yoB
13 oxXpaHbl, NPOANKTOBAHHOIO rMaBHbIM 06pas3om
TEXHUYECKMMN N DYHKLNOHANBbHbLIMU
coobparkeHUAMM.

ABTOpPCKOE NpaBo U CMEXHbIe
npaea (Bknto4asa oxpaHy 6as
AaHHBIX U UCNOSNTHEHUIA
Bblpa)keHu ornbKropa).

OxpaHa He 3HaHWI KakK TakoBbIX, a CPEACTB 3anucu un
nepegayn T3, ocobeHHO oxpaHocnocobHbix TBK.

CM. YTOYHEHHbIN BapunaHT aHanusa npobenos B
oxpaHe TBK (nokymeHT WIPO/GRTKF/IC/37/7)

MexgyHapogHoe nybnuyHoe
npaBso

KBP: T3, cBsisaHHble ¢ BuopasHoobpasnem u
NUMeloLne 3HaYeHNe 1S COXPaHEHNs U YCTOMYMBOTO
1cnonb3oBaHMsA BUONOrnYeckoro pasHoobpasms

MAOMPPIMCX ®AO: T3, cBA3aHHbIE C FEHETUYECKUMU
pecypcaMu pacTeHun Ansa uenen npom3BoacTea
NPOOOBOSTLCTBUSA N BEAEHNSA CEITbCKOro X035MCTBa

[pyrue mexayHapoaHble
AOKYMEHTbI

OMKPOOH: peknapauusi, He umetollasi 0bs13aTernbHON
CUnbl, B KOTOPOW PasbACHSAIOTCS NpaBa KOPEHHbIX
HapogoB, kacatowuecs T3.

BoHHckue pykoBogswwme npuHumnel: T3, CBSA3aHHbIE C
OnopasHoobpasnem n umeroLme 3HadeHne ans
COXpPaHeHUs N YCTOMYMBOrO UCMOSb30BaHUS
Guonoruyeckoro pasHoobpasus
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AcneKT oxpaHbl

BbisiBneHne npobena B oxpaHe

KoHkpeTHble coobpaxeHus

BoisiBneHne
0XpaHOCNocoOHbIX T3 nnu
BblpaboTka Ux onpeaeneHus

OrtcyTtctBre doopmanbHoro onpeaenenuns T3,
noanexatiero oxpaHe, HECMOTPS Ha ynomuHaHve T3 B
HECKOMbKNX MEXOYHapOaHbIX JOKYMEHTax
(kacaroLmxcst KOHKpEeTHbIX obnacten T3).

OneMeHTbI onpeaenenns, BbipaboTaHHOIo B pamMkax
peatenbHoctn MKITP

Mpo6enbl B hopmynmpoBke
onpeneneHHbIX Lenemn
OXpaHsbl

BHyTpeHHsAs ueHHOCTb cuctem T3

Cuctembl T3 kak BaxkHas popma MHHOBaLMUN
YBaxeHue cnuctem T3 1 KyNbTYPHbIX U OYXOBHbIX
LLEHHOCTEN NX HocuTenen

YBaxkeHue npas HocuTenemn n xpaHutenen T3
CoxpaHeHune T3 n ykpenneHune cuctem T3
CoxpaHeHuve n nogaepxaHve TpaguumnoHHbIX (opMm
XN3HU

Mopoepxka MHHOBaALM B pamkax cuctem T3
Mopaepxka ycunui no 3awmuTe n coxpaHeHumto T3
MpeceyeHne HE3aKOHHOrO NPUCBOEHMS U
He[0BpPOCOBECTHOMO N HECNPAaBELTMBOIO
ncnonb3oBaHms T3 1 NooLLpeEHE paBHOMNPAaBHOMO
Nonb30BaHMSA Bbirogamu, CBA3aHHbIMKU ¢ T3
O6ecne4veHne goctyna kK T3 1 nx ucnonb3oBaHns Ha
YCIOBUSIX NONMyYeHNs nNpeaBapuTenibHOro
MHGOPMUMPOBAHHOIO cornacus

CogencTame yCTOMYNMBOMY pasBUTMIO OOLLMH K
npaBoOMepPHON TOProBON NPakTUKN, OCHOBAHHOM Ha
ncnonb3oBaHum cuctem T3
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AcnekT oxpaHbl

BbisiBneHune npo6Gena B oxpaHe

KoH KpeTHble cooGpa)KeH nA

OrpaHn4eHne NpeaocTaBneHns Uy ocyLLECTBIEHUS
HeHagnexawux UHTenNnekTyanbHbIX npas Ha T3

I'IpoGenbl 8 cywecmeyruwux
rpasosbIxX mMmexaHu3max

OObeKTbl, He OXBa4yeHHble
oxpaHom

T3, He oxBayeHHbIe CyLLEeCTBYHOLNUMN hopMmamm

oxpaHbl npas UC:

- T3, He obnapatoLne HOBU3HOW;

- T3, He obnagatowme n3obpeTtaTenbCkMM YPOBHEM;

- T3, koTopble BbINN NYBGANYHO PaACKPbITLI NN He
noanexaT OXpaHe B Ka4eCcTBe HepacKpbITON
NHGOPMALMK MO UHLIM NPUYMHAM.

CMm. NyHKT A, Bbllwe

HakannuBaemble T3 B KONNEKTUBHOM BRiageHuN,
nepegaBaeMble N3 NOKONEHNS B MOKONEHWE, He
oTBevarLLne onpeaeneHnio HepacKpbITON Unn
KOH(pmnaeHumnansHon nHopmaLmu.

KomnnekcHas cucrtema TPaanUNOHHbIX 3HaHU Kak
TakoBas

He npusHaBaemble
6eHedmumapbl nnm
npaBoobnagarenu

KonnekTunBHble NpaBa, MHTEPECHI U NMPaBOMOYUSI B
pamkax cuctembl T3

®opmbl UCNONb30BaHMSA U
Apyrve OevcTBUsi, KOTopble

OnpepaeneHHas Hopma, 3anpellarollias He3akoHHOe
nateHtosaHue T3
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AcnekT oxpaHbl BbisBneHne npobena B oxpaHe KoHKpeTHble coobGpaxeHus
Henb3si NPefoTBpPaTUTL B
paMKax CyLLEeCTBYHOLLEro
npaea
CneumanbHoe TpeboBaHMe O pacKpbITUN NAaTEHTHOW
nHopmaumm, kacarowenca T3
OxpaHa oT HeocHoBaTeNbHOro oboraleHns unm
HEe3aKoHHOro npuceoeHmsa T3
lMpaBo Ha ykasaHue MpepoTBpaLeHme ncnonb3oBaHusa T3 6e3
NCTOYHMKA N COXpaHEHMne onpeaeneHHoro ykasaHus obLLMHbI, ABMAOLWENCS UX
LLeNoCTHOCTH NCTOYHMKOM.
MpenoTBpaLeHne opmM UCNosb30BaHNS,
OCKOpOMTENBHbIX ANs OOLWMH MO KyNbTYPHbLIM UN
AYXOBHbIM MPUYMHAM UMW HapyLLAKLWNX LENOCTHOCTb
T3
MpenBapuTensHoe OTcyTcTBME ONPEeAEneHHOro NpU3HaHns HeobxoanmocTb YTOYHEHMSA NpyHLMNa
NHopMMpoBaHHOE cornacme | Heob6xogMMOCTK UCnpaLlLMBaHNS NPeaBapUTENBHOIO npeaBapuTENbHOrO MHPOPMMPOBAHHOIO COrflacus Ha
Ha ucrnonb3oBaHne T3 MHAOPMMPOBAHHOIO cornacusa Hocutenen T3 ans ucnonb3oBaHue T3, obnagatensamMmm KOTopbIX
nosny4yeHus goctyna K onpeaeneHHosim popmam T3. ABMISIKOTCS HECKOSBbKO OOLLMH M KOTOPbIE YXKe
packpbITbl 3a npegenammn obLWMHbI C ee cornacus
YTOYHEHME YCNOBUIN OXPaHbl HEPACKPbLITON (Mon4anuBoro nnu siBHoOro) nnun 6e3 TakoBoro.
NMHopMaLmmM Kak CpeAcTBa OCyLLEeCTBIEHNS NpaBa Ha
npeaBapuTensHoe MHpopMMpoOBaHHOE cornacue
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AcnekT oxpaHbl BbisBneHne npobena B oxpaHe KoHKpeTHble coobGpaxeHus
MpuHuMn npeaBaputensHoro | OTCyTCTBME onpeneneHHon NPaBoBON CBA3N MEXAY MNpenycmoTpeHHOe OeNCTBYOLLNM
MHPOPMMPOBAHHOIO NPUYHLUMNOM NpeaBapuTeNnbHOro MHPOPMUPOBAHHOMO 3aKkoHoAaTenbLCTBOM 0653aTenbCTBO yKasblBaTb
cornacusi Ha UCnonb3oBaHMe | cornacusi Ha ucnonb3oBaHve T3 n nateHToBaHueM: -T3 | NOANUHHOrO n3obpeTaTensa n OCHOBbLIBATb NATEHT Ha
T3 1 nateHTHasa cuctema Kak TakoBbIX; W - N306peTeHnn, OCHOBaHHbIX Ha T3 npaBe COGCTBEHHOCTU, NPEAOCTABIEHHOM
n3obpetartenem.

MpaBo Ha cnpaBeanueoe OTtcyTcTBME NpaB Ha Nony4yeHne cnpasennuBoro MoTeHuunanbHasa ponb TPagULUOHHOIO Npasa u
COBMECTHOE Morb30BaHue BO3HarpaxgeHust unuv gpyrux Bbirod (BKMYas Bbirodbl, | obbl4aes B onpegeneHnn Toro, Kakue Bbirogpl
Bbirogamu OONYyCTUMbIE C TOYKU 3pEeHUS TPaaULUMOHHON KYNbTYpbl | ABASAIOTCA CNpaBeaSiMBbIMU U Hagnexalumu.

1 opyrue Bbirogbl HEAEHEXHOro Xxapakrepa).

C. COOBPAXEHWA, KACAIOWMECA ONMPEAENEHNA LENECOOBPA3HOCTU YCTPAHEHUA 3TUX NMPOBEOB

XapakTtep coobpaxeHus Bonee nogpobHasi xapakTepucTMKa
lNpuHyunuaneHbie MexayHapogHoe npaBo M NonNuTUKa Bkntoyas npaBoBble 06593aTENLCTBA U YCINOBUSA PEryIMPOBaHUS,
coobpaxeHusi Kacarowmecs:

- coxpaHeHusa brnopasHoobpasnsi n 60pbObl C ONYCTbIHMBAHUEM;

- NpaB KOPEHHbIX HAPO4OB;

- YCTONYMBOWN NONUTMKMN B 06n1acTu 3gpaBoOXpaHeHnst u obecneveHus
AOCTyna K nekapcteam

CoumanbHble, KynbTypHbIE, - yCUneHve BHUMaHWs K 3asBMEeHNSIM O HapyLLUEeHMN CnpaBeasiuBoCTy
NONUTUYECKNE N SKOHOMUYECKNE B CBSI3V C HE3AKOHHbIM NMPUCBOEHMEM U NPOTUBOMNPABHbLIM
coobpaxeHus ncnonb3oBaHnem T3

- ponb T3 B o6ecneyeHnn yCTOMYMBOro pa3BmUTUSE HA HU3OBOM U

MECTHOM YpOBHe

- CBA3b Mexay oxpaHon T3 1 KynbTypHOM U coumarnbHON
NMOEHTUYHOCTBIO OBLLUH
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XapakTep coobpaxeHus Bonee nogpo6Hasa xapakTepucTuka

- NPOMbILLUSIEHHOE N KOMMepYeckoe ocBoeHne T3

- ponb T3 B peLueHnmn aKonornyecknx npobrem n npobnem,
CBSI3@HHbIX C MI3BMEHEHNEM KNumaTta

- ynomuHaHve T3 B LLenom psiie KOHTEKCTOB perynmpoBaHnS.

Ponb oxpaHbl T3 B 6onee Wwmpokom oxpaHy brnopasHoobpasus 1 cnpaBeasIMBoe UCMNOb30BaHUE

KOHTEKCTe pa3paboTKu NONUTUKM CBSA3aHHbIX C HAM BbIrOf;

- NPU3HaHWe npaB KOPEHHbIX HAapOoB;

- COAENCTBMNE YKPENNEHUIO NPOLOBOSILCTBEHHON Ge3onacHOCTU n
obecneyeHmno pa3Hoobpasnsi MPOAOBONIbCTBEHHbIX
CENbCKOXO3ANCTBEHHbIX KYNbTYP;

- obecneyeHne gocTyna K 3apaBOOXPaHEHN0, COOTBETCTBYIOLLLETO

TpeboBaHMAM KynbTypbl ;

- YCTONYMBOE pa3BUTNE HA HU30BOM U MECTHOM YPOBHE;

- CMsir4eHne NocneacTBui N3MEHEeHUs KNMMara;

- paclUMpeHne YacTUYHOro CoBNagaeHus TPaaNLMOHHbIX 3HAHMI Kak
TaKoBbIX M OpuLManbHbIX AUCLMNIIMH B 06nactn buotexHonornm

- BKIag CUCTEM TPaAMLMOHHbBIX 3HAaHUIN B MHHOBALMOHHYHO
AesATenbHOCTb U obecneyeHne KynbTypHOro pasHoobpasusi.

KoHkpeTHble coobpakeHnsi npasa U — MOCKOSIbKY B pamMKax MHOMMX HaLMOHAarbHbIX Y permoHanbHbIX

perynupoBaHus NpoLEeccoB yXe HabrnogaeTcs TeHAEHUMS K YCUIeHNo oxpaHbl T3,
6e3 pa3BuTNSa ee MexxgyHapo4HOro N3MEpPEHUS, MO3BONSAOLLENO
cosgasaTtb 00Lyto nnaTopmy 4SS HaLMOHANbHbIX U
pernoHarnbHbIX CUCTEMbI OXpaHbl T3, 3Tn cuctembl ByayT UMeTb
pa3HOMNIaHOBbIN XapaKTep, YTO MOXET BbI3blBaTb TPYAHOCTU U
apyrue npenarcTBus;

BO3MOXHbl€ CUCTEMHbIE NOCNEACTBUSA HEAOCTATOYHOM
onpeaeneHHoCcTn HopM MexayHapoaHoro npaea MC B obnactax,
UMERLMNX OTHOWEHME K T3 1 TpagMLUMOHHBIM CUCTEMAM 3HAHWI 1
MHHOBALUN;
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XapakTep coobpaxeHus Bonee nogpo6Hasa xapakTepucTuka

BO3MOXHbI BbIUIPbILL OT CHUKEHMWSI CTENEHM NPaBOBOW
HeonpeneneHHocTn, 0bycnoBneHHON 06eCnoOKOEHHOCTbIO MO
NoBOAY BO3MOXHbIX 0051I3aHHOCTEN NO BNaAEHWIO UM XPaHEHWI,
cBsA3aHHbIX ¢ T3;

- NOCbl U MUHYCbI HANMYnst €4MHOI0 MeXayHapoaHOro noaxoaa K
peLLeHMI0 BOMPOCOB OXpaHbl T3.

KoHkpeTHble coobpaxeHus, BO3MOXHas MPEXAEeBPEMEHHOCTb YCUIUIA MO YCTPaHEHUIO
HanpaBneHHble NPOTUB YCTPaHEHWs onpeeneHHbIX NPo6enoB Ha MeXayHapoaHOM YPOBHE, Aaxe
npo6enos HECMOTpPS Ha UX 0QHO3HAYHOE BbisIBNEHME, BBUOY HEOBX0AMMOCTM

HaKonneHnst 6onbLIEro onbiTa Ha HaUNMOHaNbHOM YPOBHE U
o6GMeHa TakMM OrbITOM B Ka4eCTBEe OAHOrO M3 YCroBuiA BbipaboTku
Bonee YETKNX MeXOYHAPOOHbLIX LOKYMEHTOB;

- pasHoobpasue T3 1 Bnagerowmx nMm oOLLMH, KOTOPOE MOXET
OCNOXHSATb HOPMOTBOPYECKMI NPOLECC B €r0 MeXayHapoaHOM
N3MepeHuu;

HESICHOCTb BOMPOCOB, KacaloLLMXCS NpaB Y BO3MOXHOCTEN
MHOCTPaHHbIX NpaBoobnagaTenemn, Takmx, kak o6LWUHbI,
aBnsowmecs Hocutensamm T3, CyLecTBYOLLMX B COBEPLUEHHO
MHbIX KyNbTYPHbIX U COLMarnbHbIX YCNOBUSIX;

BO3MOXXHasi HEOOXOAMMOCTb aKTMBM3aALMKN 1 AnBepcUdmKaLmMm
KOHCYNbTaLMOHHbIX NpoLeayp, KoTopble Heobxoaumbl 4o
MPUHATUSA MOObIX CEPbE3HbIX MONMUTUYECKUX M NPaBOBbIX
[IOKYMEHTOB, NMOCKOSIbKY MX NEPECMOTP NOCIe UX NPUHATUS MOXET
ObITb CIMOXHbIM M JOPOrOCTOSAILLIMM.
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D. BAPWAHTbI JEMCTBMIN MO YCTPAHEHWIO NIOBLIX BLIABNEHHBLIX MPOBENOB, KOTOPLIE YXXE CYLWECTBYIOT UM MOTYT BbiTb
PA3PABOTAHbI

Bo3moxHbIe BapuaHTbl AencTBun | KOHKpeTHbIe cooOpaxeHus, KacalolmMeca Takux BapmaHToB

Ha Pa3JINYHbIX YPOBHAX

MexayHapoaHbIN ypOBeHb

(i) MmexxgyHapoOHbIN OKYMEHT UK
OOKYMEHTbI, UMetoLLnin (MMetoLLmne)
obsasaTenbHyto cuny;

Kakune KOHKpeTHble HOPMbI YXXe B 4OCTAaTOUHOW CTeneHn ohopMunmch B CBOEN codepKaTeribHON YacTu,
Tak YTO UX 3aKpenneHne B Buae MexagyHapoaHblX HOPM, UMeoLUX 06a3aTenbHYI0 CUIY, MOXET CcUMTaTbCS
CBOEBPEMEHHbLIM?

- HOpMbI, KacatoLmecsi oxpaHbl camux T3;

- HOpMbI, KacatoLwmecs npusHaHusa T3 B NaTEHTHOW cucteme n Apyrnx obnactax 3akoHogaTenbcrea no
Bonpocam NC

(ii) ybeautenoHble nnn
aprymMeHTUpOBaHHbIE BEPCUM UNN
AopaboTaHHble BapuaHThI
CYLLIECTBYHOLLMX NPaBOBbIX
AOKYMEHTOB;

Kakune cywiectBytoLme HOpMaTUBHbIE MOMOXEHNSA 1 NPABOBbIE MPUHLMNBI MOTYT ObITb NOAXOASALUMN ANS
ybeautensHon nHTepnpeTaumm npumeHnTensHo kK T3? Mpumeps!:

- HegoBpOoCoOBECTHAsA KOHKYpPEeHLUNs;

- HOpPMbI NATEHTHOrO Npaea 1 gpyrux cdep 3akoHogaTtenbCcTBa no sonpocam NC;

- HOPMbI, KacatoLMecsi OXpaHbl HEPACKPLITOM UIn KOHMAEHUNanbsHON NHpopmaumu.

(i) HopmaTMBHbIN
MEeXOYHapOAHbIA AOKYMEHT Unn
OOKYMEHTbI, HE nMmetoLwmmn (He
nmerome) obasaTenbHOM Cunbl;

Kakune Hopmbl, cTaHOapThl U MONUTUYECKME NPUOPUTETbLI MOTYT BbITb COrnacoBaHbl B oopme
MeXAyHapOaHOro OKYMeHTa, He UMetoLLLero 0bs13aTenbHoM Cunbl?

(iv) nonuTuyeckasi pesonoums,
AeKnapaums unun pellexHve
BbICOKOrO YPOBHS

Kakue HOPMbI, CTaHOapPTbl N NONTUTUYECKMNE NpUopuTeTbl MOTYT ObITb cornacoBaHbl B Buae
Me)i(ﬂ,yHapOﬂHOVI NOSIUTUYECKON p830J'I}0LI,I/II/I?
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(v) pykoBogsLume NPUHLNMBI NN
TUNOBbIE 3aKOHbI, MOBbILLAOLLNE
YPOBEHb MeXAyHapOAHOro
COTPYAHWYECTBA;

(vi) koopAavHauusi ycunumn no
COBEPLUEHCTBOBaHMIO
HaLMOHanbHOro 3aKOHOAATENbCTBA;

(vii) mexgyHapogHoe
COTPYAHNYECTBO B BbipaboTke
NpaKkTU4eckux mep

Yke cyuiecTBytowme nporpammbl, MaTepuanbsl U UHALMATUBbI, HanpaBfeHHbIE Ha:

- YKpenneHue noteHuunana n NnoaroToBka coaepkaTenbHblX MaTepuanoB Ans BblpaboTKM NpaBOBbIX HOPM
M MOMNMUTUKK

- yKpenneHue noteHuynana Hocutenen T3 Ha NpakTU4eCKOM YPOBHE;

- co3gaHne yupexaeHun n BbipaboTka Ans HUX MHCTPYKTUBHBLIX MaTepuarnos;

- MEXyudpexaeH4eckoe COTPYAHNYECTBO M KOOpAMHALUMS OENCTBUIA B pamkax cuctembl OOH;

- NOBbILLEHNE OCBEAOMIIEHHOCTM LUMPOKOWN NyONNKM 1 BEAEHNE COOTBETCTBYIOLLEN Pa3bACHUTENBHON
paboThbl.

PernoHanbHbIN YpOBeHb

- NPaBOBble AOKYMEHTbI, 3aKMto4aemble Ha pernoHanbHOM, CybpernoHanbLHOM 1 ABYCTOPOHHEM YPOBHSIX, BKIOYAs Kak cneunanbHble
WNHCTPYMEHTbI, Tak M HOPMbl, OCHOBaHHbIE Ha CYLLECTBYIOLLEM 3aKkoHoAaTeNbCTBa No Bonpocam UC;

- NoNUTUYECKME AeKnapauun Unu aeknapawmm nofiMTUYecKoro YpoBHsi, MPUHUMAEMbIe HA PErMoHaNbHOM, CyGpermoHanbHOM UM 4BYCTOPOHHEM

YPOBHSIX;

- TUNOBbI€ 3aKOHbI U Apyrune (*)OprI 3aKoHOAAaTENbHbIX peKOMeH,D,aLLMVI, npMHMMaemMble Ha permoHarnibHOM YPOBHE;

- TUNoBble NPOTOKOJIbl, pyKOBOACTBA N peKoMeHaaunn no npuMmeHeHno nepenoBbix MeTon0B pa6OTbI, npnHnMaemMblie Ha permoHasibHOM U

cybpervoHanbHOM YPOBHSIX;
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- pervoHarnbHble, cybpermoHanbHble 1 ABYCTOPOHHUE MHULMATUBBI U NPOrpamMMbl, NPU3BaHHbIE NOAAEPXKUBATL YCUIUSA MO YKPENeHnto
noteHyuana oobwmH B obnactun T3.

HauunoHanbHbIN ypoBeHb

- 3akoHOoAaTenbCTBO B 0OnacTu OXpaHbl T3, BKkItovas OOKYMEHTbI Sui generis n agantauumo nnm nepecmMmoTp HOpM CyllecTByrolero
3aKoHOodaTesbCTBa Nno BOrnpocam Z[o%

- OCHOBBbI NONUTMKM M aAMUHUCTPATUBHbIE MEXAHN3Mbl COAENCTBUSA pacnpoCcTpaHeHuto 1 oxpaHe T3, B TOM YNCNE B TaKMX KOHKPETHbIX
obnacTax, kak MeanumHa 1 3gpaBoOOXpaHEeHNe, OXpaHa OKpyXatoLen cpebl U CeNbCKOe XO3SNCTBO;

- TuUnoBble NMPOTOKOJIbl, pyKOBOAALLME NMPUHLUKNBI U peKoMeHaaunn OTHOCUTENTbHO nepep,oaoﬁ NPakTUKN, NPUHATHIE nnoéo HauWOoHanbHbIEe
opraHamum, nnbo OPYruMin yupexgeHnamu;

- HauuoHanbHbl€ NHNLUMATUBbI 1 NPpOrpamMmsbl, obecneuunBarouime YKpenneHne noteHuunana OOLLMH No BOMNpoOCaM OXpaHbl T3.

[KoHev npunoxenus Il n gokymeHTa]
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