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OBHOBJIEHHBIV OTYET O TEXHUYECKOW 3KCMEPTW3E NPOEKTOB
JOKYMEHTOB BOUC, NMOCBALLEHHbLIX TEHETUYECKNM PECYPCAM,
TPAONLUNOHHBIM 3HAHNAM U TPAONLIMOHHBIM BbIPAXEHUAM KYINbTYPHI,
MO KNKOYEBbLIM BOMNMPOCAM, KACAKOLWNMCA MHTENNEKTYANBHOW
COBCTBEHHOCTW, B KOHTEKCTE INMPAB YEJIOBEKA, NMPUHAONEXALLMX
KOPEHHbLIM HAPOOAM

LokymeHnm nodzomoeneH Cekpemapuamom

1.  lpu3HaBasa 3HAYMMOCTb AOKYMEHTa « OTYET O TEXHUYECKOMN IKCNEepTn3e NPOEKTOB
AokymeHToB BOUC, NOCBALLEHHBIX FEHETUYECKMM pecypcam, TPaANLUMOHHBIM 3HAHMAM U
TPaAVLMOHHBIM BbIPaXXeHUAM KyIbTypbl, NO KMOYEBbIM BONPOCaM, KacaroLmnmcs
nHTennektyanoHom cobcteeHHocTU» (WIPO/GRTKF/IC/29/INF/10) («OT4eT 0 TEXHNYECKOM
aKCnepTu3e»), NoAroToBneHHoro npodgeccopom [xerimcom AHaen, aKCnepTomM 13 Ymicna
npeacTaBuTENEN KOPEHHbIX HapoaoB, Anga paboTel MexnpaBuTenbscTBeHHOro kommteta BOUC
MO MHTENNeKTyanbHOoW COGCTBEHHOCTN, FEHETUYECKUM pecypcam, TPaaULMOHHBIM 3HAHUSAM U
donbknopy («KomuteT») n cebinasce Ha pekomeHgaumio NoctoaHHoro popyma OpraHmsauum
O6beanHeHHbIX Hauuin no Bonpocam KopeHHbIX Hapoaos (MPOOHKH), BeiIHeCEHHYIO Ha ero
18-11 ceccum B 2019 r., KomuteT Ha cBoen 40-11 ceccum npocun Cekpetapuat gatb NopyyvyeHue o
NOArOTOBKE, B paMKax MMEKLLMXCH PECypCoB, SKCMEPTOM U3 Yynucna npeactaBuTenen KOPEHHbIX
HapoaoB OOHOBIEHHOrO OT4YEeTa 00 3TON TEXHUYECKOW 3KCNEePTU3e A PAaCCMOTPEHNS
KomuteTom B TeueHue AByxroguyHoro nepuoaa 2020-2021 rr.’

1 Cwm. Pewwenns 40-11 ceccum KomuteTa, cTp. 3.
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2. B cooTBeTcTBMM C yKaszaHHbIM pelueHneM r-xe Hese KonnuHre, gupektopy CoBeTa
YnpaBneHus xunuwHoro obyctponctasa abopureHos Hosoro KOxHoro Yanbca npu
JdenapTtameHTe ceMenHbIX U MyHULMNanbHbIX yenyr ABCTpanuu, u r-Hy Anudypaxe lNantauka,
cTapluemy npenogasarernto u pykosogutento Otgena HayyHblX UCCnegoBaHui YHuBepcuteTa
TymanHu (r. Makymupa, O6beguHeHHas Pecnybnvka TaH3aHus), 66110 nopy4yeHo nogroToBUTb
OBHOBNEHHBIN OTYET O TEXHUYECKOW IKCMEPTU3E, KOTOPbIM 3aTeM NpoLUen crienoe
peLeH3npoBaHme ABYMs 9KCnepTamm U3 Yyucna npeacraBuTenet KOpeHHbIX HapoOa0B.
OGHOBEHHbIN OTYET O TEXHNUYECKOW IKCNEepTU3e NOAroTOBMEHHbIN NPUBEYEHHBIMU
aKcrnepTamMun u3 Yncna npeacraBuTenemn KOPEHHbIX HAPOAOB, COOEPXKUTCS B NPUNOXEHUN K
HacToALLEMY [OKYMEHTY.

3. Komumemy npednazaemcs
MPUHAMb K c8€0EHUI0 MPUITIOXeHUe K
Hacmosiwemy OoKyMeHmy.

[MpunoxeHnune cnegyeT]
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OGHOBIEHHbIN OTYeT O TEXHUYECKOWN IKCnepTu3e NpoekToB foKymeHTOB BOUC,
NOCBSLEHHbIX FreHETUYECKUM pecypcaM, TPaAULIMOHHbLIM 3HAaHUAM U TPAAULNOHHbIM
BbIPaXXeHUAM KyNnbTypbl, NO KIMO4YEBbIM BONPOCaM, KaCaloLMMCA UHTENSIeKTyanbHOMn
COOCTBEHHOCTU, B KOHTEKCTe NnpaB YenoBeka, NpuHagnexawmx KOpeHHbIM Hapoaam

-H Anndpypaxa Jlantauka u r-xa Hesa KonnuHrc

NCTOPUA BOMNMPOCA U BBEAEHUE

1. B xoge 18- ceccum MoctosiHHoro chopyma OpraHmnsaumm O6begnHeHHbIX Hauun no
Bonpocam kopeHHbIx Hapoaos (MPOOHKH), npoxoamslen ¢ 22 anpensa no 3 masa 2019 roaa,
NM®OOHKH pekomeHgoBan BecemunpHom opraHnsaumm MHTENNeKTyansHon cCO6CTBEHHOCTH
(BOUC)'" npuBneyb 1 onnatute yCryry akcnepTa U3 Yncna KopeHHbIX HapoaoB Ans NOArOTOBKM
0BGHOBMNEHHOM BEPCUMN OTYETA O TEXHUYECKOWN IKCNEPTM3E NPOEKTOB AOKYMEHTOB
MexnpasutenbcteeHHoro kommteta BOMNC no nHtennektyansHOn cOBCTBEHHOCTU U
reHeTUYECKNM pecypcam, TPaaNLMNOHHBIM 3HaHUAM 1 donbknopy (MKIP), nocBaweHHbIX
reHeTndeckmm pecypcam ('P), TpaanumMoHHbIM 3HaHuAM (T3) 1 TpaaMUMOHHBIM BblpaXXeHUAM
KynbTypbl (TBK) B KOHTEKCTE NpaB YenoBeka, NpMHaaneXxawmnx KopeHHbIM Hapogam («OT4eT o
TEXHUYECKOW IKCnepTmaer), noarotosneHHoro B 2014 rogy npodeccopom [xeiMmcom AHaeir?.

2. NM®OOHKH pekomeHgoBan NnoaroToBUTb OGHOBIEHHLIN OTYET O TEXHUYECKOW 3KCnepTuse
«4Na OTpaXKeHUs TeKyLMX BOMPOCOB, yaenve ocoboe BHUMaHUE TakuM NOHATUAM, Kak
"GanaHc" n "obLiecTBEHHOE AOCTOSIHME", N BOMPOCY O TOM, Kak OHWU MOTyT MPOTMBOPEYNTD
npaBam 4enoBeka, NpUHaanexalimm KOpeHHbIM Hapodam 1 nx obblMHOMY NpaBy, a Takke
06sa3aTenbCTBY yYnThIBaTh U cOBMNoaaTth Npaea Yyenoseka B pabote BONC»3. 3anpolueHHbin
OBHOBMEHHbIN OTYET O TEXHUYECKOW IKCMEPTU3E COOEPKUTCHA B HACTOSALLEM OTHETE.

3. OT4eT 0O TEXHUYECKON IKCNEPTM3E, NOArOTOBMEHHbIN NpodeccopoMm AHaen — aTo
OOKYMEHT, MMEIOLLNIN HEMPEXOASLLYI0 TEOPETUYECKYIO Y MPaKTUYECKYIO 3HAYNMMOCTb C TOYKU
3peHnst ccnegoBaHus CBA3EN MeXAY OXPaHOW UHTeNNeKTyanbHon cobCTBEHHOCTM U NpaBamu
yenoseka, NpMHaAIeXalmmMmn KOpeHHbIM Hapogam. B Hem o6oCHOBbIBaeTCS KnoveBas porb
cornacusi KOpeHHbIX HapoaoB Ha gocTyn K ux T3, TBK n 'P kak npegsapuTenbHOro ycnosums
npenocTaBneHns Takoro goctyna,

4.  Takvm obpasom, AaHHbIN OBHOBMEHHbIV OTYET O TEXHUYECKOWN IKCNEPTU3Ee OCHOBAH Ha
paboTte npodeccopa AHasi, BbinonHeHHoM no 3anpocy NPOOHKH. TekyLine npoekTbl TEKCTOB
MKIP no T3, TBK 1 'P paccmatpuBatoTcsi B HEM B KOHTEKCTE NpaB YerioBeka, npuHagnexaiimx
KOPEHHbIM HapoA4aMm, NyTeM aHanm3a BO3MOXHbIX NPOTUBOPEYNIN MEXAY TakKMMUN NOHATUAMN,
Kak «b6anaHc» n «obLLecTBEHHOE AOCTOSAHUEY, a Takke «Ba3bl AaHHbIX», KMHOFOYPOBHEBbIV
noaxon» n «TpedoBaHNsi B OTHOLLEHMM PacKpbITUS MHGOPMaLMUy, 1 NpaBaMmn YeroBeKa,
npuHagnexawmmMm KOpeHHbIM Hapoaam, pacCMOTpeHHbIMM B OTYeTEe O TEXHUYECKOM
aKcnepTmnse, NoAroToBneHHOM npodgeccopom [xermcom AHaen.

1 MocTosiHHbIN hopym OpraHnzaunm O6beguHeHHbIX Haumii no Bonpocam KOPEHHbIX HapoaoB, oT4eT 0 18-i
ceccun, E/2019/43 43-E/C. 19/2019/10. Cm. nyHKT 10 gOKYMEHTa, pa3meLLeHHOro no agpecy:
https://www.un.org/development/desal/indigenouspeoples/news/2019/06/18-session-report/.

2 HokymeHT WIPO/GRTKF/IC/29/INF/10, pasmeLLeHHbI No agpecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic 29/wipo_grtkf ic 29 inf 10.pdf.

3 [okymeHT E/2019/43- E/C.19/10, nyHkT 10.

4 HokymeHT WIPO/GRTKF/IC/29/INF/10, nyHkT 11.
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5. C To4kM 3peHuns CTpyKTypbl AaHHbI OBHOBNEHHbIN OTYET A4ennTCsa Ha Tpu vYacTu. lNepeas
YyacTb oxBaTblBaeT OGHOBMEHHBLI 0630p nNpoekToB cTtaTtein MKIP no T3° n TBK®. BTopas yacTb
BKIto4aeT 06HoBNEHHbIN 0630p « CBOAHOrO 4OKYMEHTA, KacatoLLEroca MHTENNeKTyanbHOM
cobcTtBeHHoCcTU 1 P» (ganee «CBoAHbIM OKYMEHT»), U «[1poekTa MmexayHapoaHO-NpaBoBOro
OOKyMeHTa B obnactu nHrennekryanbHon cobctBeHHocTH, NP 1 T3, cBA3aHHbIX ¢ [Py,
noarotoBneHHbIn Mpeacenatenem MKIP (nanee «TekcT Mpeacenatens»)’. TpeTbs YacTb
COAEPXUT 3aKnouynTenbHble coobpaxeHust.

6. Bcto oTBETCTBEHHOCTL 3a coaepkaHne gaHHoro OGHOBMNEHHOro oTYeTa O TEXHUYECKON
akcnepTuse HecyT ero aBTopbl. OH HY B KOEN Mepe He oTpaxkaeT MHeHus CekpeTapuarta
BOWC, rocygapcte-uneHos BOUC wnnn Habniogatenen.

YACTb 1. MPOEKTbI TEKCTOB MKIP NO T3 U TBK

ObecneyeHune 6anaHca

7. TMpuHumn «6anaHcay, MCNoNb3yeMbli B CUCTEME OXPaHbl MPaB MHTEMNEKTYyanbHOM
CcOBCTBEHHOCTH, CcOo34aeT B3anMHbIe NpenMyLLecTBa Ansi COOCTBEHHUKOB W Morib3oBaTenemn
OXpaHsieMbIX OOBEKTOB, B TOM YMCIE B MHTEpPEecax NOOLLPEHNst MHHOBALMIN 1 TBOPYECTBA.
CambIM SpKUM NPUMEPOM UCMONBb30BaHMA 3TOrO NPUHUMNA B MEXAYHAPOAHO-NPaBOBbIX
OOKYMEHTaXx CIyXWUT ero NnpMMeHeHue B TekcTe ctatbh 7 CornaweHus BcemumpHonm Toprosom
opraHusaumm no TOproebiM acnekTam npas UHTennekryanbHon cobctBeHHocTu (TPUNC).
Cratbsa rnacut: «OxpaHa un obecneyeHne cobniogeHnsa npaB MHTENNEKTyanbHOM
COBCTBEHHOCTU O0SMKHBbI COAENCTBOBATL TEXHNYECKOMY NMPOrpeccy v nepegaye u
pacnpoCTpPaHEHUIO TEXHOMNOIMM K B3aMMHOW Bbiroge npovussoantenen u nons3osatenem
TEXHUYECKMX 3HaHUIN, cnocobCTBYSA CoLManbHO-3KOHOMUYECKOMY 61aroCoCTOAHUIO U
JOCTUXeHUo GanaHca npas 1 06a3aTensbcTB» S,

8. 30ecb BO3HUKAET, O4HAKO, cepbesHasi npobrema, cBs3aHHasa C TeM, YTO MEXaHU3MbI
WHTENNEeKTyanbHOM COBCTBEHHOCTM OPMEHTUPOBAHDI, KaK NPaBUio, Ha OXpPaHy NHTEPECOB
NHAVBUAYANbHbIX UM KOPNOPaTUBHbBIX n3obpeTaTenen, B TO BpeMS Kak KOPEHHbIE Hapoabl
BNageloT 3HaHUSAMM KOMNMEKTMBHO. TeopeTnyeckn «banaHc» npegnonaraeT, COOTBETCTBEHHO,
cTpemneHne obecnevnTb OXpaHy NpaB MHTENMEKTyanbHOM COBGCTBEHHOCTM KOPEHHbIX HAPOL4OB
Kak rpynnbl Npy OAHOBPEMEHHOM COBMIOAEHUN NPaB OCTarnbHbIX YrleHoB obuwiecTBa. Ho atoT
noaxon npobnematuyeH ansa KOpeHHbIX HapoaoBs, nockonbky T3 n TBK sensatoTca
HEOTbEMIIEMON YaCTbIO UX FPYNNOBON MOEHTUYHOCTU N NepedaloTcs U3 NOKONEHUs B
nokoneHune. BaxHo oTMeTuTb, 4TO T3 1 TBK KOpeHHbIX HAPOJOB coaepXaT MCTOPUN, HOPMbI
06bI4YHOro NpaBa, NPOTOKOMbI, LEePEMOHUN, OCOBEHHOCTU YKNaga XXU3H1 1 MUPOBO33PEHUS,
KOTOpble He npeanonaraT KoMMepLmanmsaumn.

5 MaTteaecsat nepsas (24-s ovepenHas) ceccust N'eHepanbHo Accambnen BOUC: OtueT o paboTte
MexnpaBnUTENLCTBEHHOIO KOMUTETA MO MHTENMEKTYanbHOW COGCTBEHHOCTU, FTEHETUYECKUM pecypcam,
TPaAAMUMOHHBLIM 3HaHUAM n donbkropy (MKIP) (WO/GA/51/12), npunoxenue |: OxpaHa TpaguLMOHHBLIX 3HAHUN:
NPOeKTbl CTaTel, TEKCT koopamHaTopos, Rev. (19 utoHa 2019 r.), cm. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934.

6 Matbaecart nepeas (24-a oyepenHas) ceccus NeHepanbHon Accambnien BONC: OtyeT o paboTte
MexnpaBnUTENLCTBEHHOIO KOMUTETA MO MHTENMNEKTYanbHOW COOCTBEHHOCTU, FTEHETUYECKUM peEcypcam,
TPaanLUMOHHBIM 3HaHnaM u donbknopy (MKITP) (WO/GA/51/12), npunoxerune |l: OxpaHa TpagnumOoHHbIX
BbIPAXXEHWUIN KyNbTYpbl: NPOEKTbI CTaTEN, TEKCT KOOpAMHaATOpOoB, Rev. (19 nioHs 2019 r.), cm. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934.

7 MaTteaecsat nepsas (24-s ovepenHas) ceccust N'eHepanbHo Accambnen BOUC: OtueT o paboTte
MexnpaBnUTENbCTBEHHOrO KOMUTETA MO MHTENMNEKTyanbHOW COOCTBEHHOCTU, FTEHETUYECKUM pecypcam,
TPaAAMUMOHHBLIM 3HaHUAM 1 donbkropy (MKIP) (WO/GA/51/12), npunoxenue lll: CBogHbIA JOKYMEHT, KacatoLwuncs
WHTENEeKTyanbHON COGCTBEHHOCTU U reHeTM4ecknx pecypcoB, Rev. 2 (23 mapTta 2018 r.), cM. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934, n npunoxenue IV: MpoekT mexayHapoaHo-
NpaBoOBOro AOKyMeEHTa B 00nacTv UHTENNEKTyanbHON COOCTBEHHOCTU, FTEHETUYECKUX PECYPCOB U TPaAULIMOHHbIX
3HaHWI, CBA3aHHbIX C FEeHETUYECKMMU pecypcamMu, NoAroTOBMNEHHbIN r-HOM VleHom [floccoMm, cM. no agpecy:
https://www.wipo.int/meetings/ru/doc_details.jsp?doc_id=443934.

8 Cwm. npunoxeHune C1 no agpecy: https://www.wto.org/english/docs _e/legal_e/27-trips.pdf.
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9.  XOTSa NPUMEHUTENBHO K (PU3NYECKNM U IOPUAMYECKMM NULAaM Takon «banaHc» onpaBgaH,
NPUMEHEHME 3TOrO MOHATUS MOXXET HAHOCUTb YLLEepb KOPEHHbIM Hapo4aMm, KOTopble BnaaetoT
ceoummn T3 1 TBK KONneKkTMBHO 1 NOMb3yHTCA NPpaBoOM Ha camoornpeaerneHme,
npeaycMOTPEHHLIM HopMaMmn MexayHapoaHoro npaea’. 3To npaBo npeanonaraet
CTpemMIieHne MHOMMX KOPEHHbIX HAPOA0B NPUHMMATL 3aKOHbI, KacatoLmnecs ux sa3blka, KynbTypbl
N, BO3MOXHO, UX MHTENNEKTYarnbHON co6cTBEHHOCTU. CNOXHOCTL 3akntoyaeTcs B
obecrnevyeHnn NpU3HaHUA NPaBoOBbIM PEXUMOM UHTENNEKTyanbHoNn cO6CTBEHHOCTU 0ObIYaeB
KOPEHHbIX HapoaoB, obecneyeHnn oxpaHbl U nepegadn T3 n TBK Ha ocHOBe MexaHU3MOB
AocTyna n CoBMeCTHOro ucnonb3oBanust Boirog (CUB) n Ha B3anmMHO cornacoBaHHbIX
ycnosusax (BCY) B cooTBeTCTBMM C NPMHLMNOM CBOOOAHOrO, NpeaBapuTENbHOMO U OCO3HAHHOIO
cornacusa (CMOC)™.

10. XoTs uenb cucTeMbl UHTENNEKTYarnbHOM COBCTBEHHOCTN — obecneynBaTb CUTyaLMIO,
Koraa Bce 3HaHWs Cnonb3yTca BCeM 0OLWEeCTBOM B LIeNIOM, KOpeHHble Hapoabl obnagatoT
npaBamu YenoBeka 1 Apyrumu npasamm B oTHowweHun T3 n TBK, KoTopble aBnsaTcs
HEOTBbEMIIEMOM YacTbio UX 0OBLIYHOMO Npaea, KynbTypbl, A3blka U penurnn. CooTBETCTBEHHO,
MOCKOMbKY NpaBa YerioBeka UMEeKT JONrOCPOYHOEe AeNCTBME, 3aKOHbI 06 MHTENMNeKTyanbHOM
COOCTBEHHOCTUN HE MOryT UX 06X0auTb; cneaoBaTeNbHO, HE AOMKHO ObiTb HMKAKMX 3aKOHOB UK
3anpeToB, OrpaHNYMBaIOLLIMX KOPEHHbIE Hapoabl B ucnonb3oBaHum nx T3 n TBK.

11. BO3MOXHbIM YaCTUYHbIM peLleHneM 3TON roNIOBOSIOMHOM 3afauun sBNAeTCs co3gaHune
cuctembl oxpaHbl T3 1 TBK sui generis'!, yuntbiBatoLLeit npasa Yenoseka, NpuHaanexatime
KOPEHHbIM HapogaM 1 Nx obbIYHOE NMpaBo, BMECTO PacnpoCTPaHEeHUS HA HUX HOPM CUCTEMbI
WHTEeNNeKTyanbHOM COBCTBEHHOCTH, KaK 3TO NOKa3aHo B NyHkTax 12 n 13 gaHHoro
O6HoBneHHoro otyeTa. lNpegnonaraemasi cucTemMa sui generis JomKHa yBaxkaTb npasa
KOPEHHbIX HAPOAOB Ha KOHTPOSb 1 oxpaHy ux T3 n TBK.

12. bBonee Toro, ona npeaoTBpaLLleHns He3akoHHOro npuceoeHus T3 moryT TpeboBaTbCs
peasibHble Mepbl, BKITOYas co3gaHne 0CobbIX PEXMMOB NHTENSEKTYyanbHON COOCTBEHHOCTU B
KayecTBe OTAEemNbHbIX HOPM 3aKoHOAATeNbCTBA, NpegycMaTpmBatoLLero oxpaHy T3 oT
HeCaHKLMOHNMPOBAHHOIrO 4OCTYNa MU UCMOSIb30BaHWs, perynMpoBaHve npas Ha 6a3bl 4aHHbIX, a
Takke KomneHcauuio unu pectutyumio'?. Oeknapauma OpraHusauum O6beanHeHHbIXx Haumi o
npaBax KopeHHbix Hapogos (AMNKHOOH) noaTeepxaaeT NpaBo KOPEHHbIX HAPOLOB Ha
PECTUTYLIMIO NN CNPaBeasIMBYIO U COPa3MEPHYIO KOMNEHCALUUIO 3a PeCYpChbl, U3bATbIE U
ncnonb3oBaHHble 6e3 nx CMOC™S,

9 Heknapauusa OpraHunsaumm O6beanHeHHbIX Haumii o npaBax kopeHHbix Hapogos (AMNKHOOH), ctatbs 4, cMm.
no agpecy: https://undocs.org/A/RES/61/295.

10 OMNKHOOH, ctaTbs 19.

" B KOpuandeckom crioBape Bniaka noHaTME «sui generis» onpeaensieTcst kak «CBOero poga unu knacca,
YHUKanbHbIA U CBOEOOPA3HBIN».

12 ONKHOOH, cT. 28(1); Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia —
The Case for Sui Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31
December 2015), 748. <https://papers.ssrn.com/abstract=2765827>; Graham Dutfield, ‘Legal and Economic Aspects
of Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer
of Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

13 OMNKHOOH, cratba 28(12).
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13.  Knro4deBbiMM arieMEHTaMM PEXMMOB SUi generis JOmKHbl ObiTb TpeboBaHNsI B OTHOLLEHUN
aTpnbyummn T3 KOpeHHbIX HapoaoB, pa3paboTka 6a3 aHHbIX KOPEHHBIMW Hapod4aMu K
nony4yeHne ux CNOC go nonyyeHns goctyna Kk T3 KOpeHHbIX HapoAoB U NX UCMONb30BaHUS
TpeTbuMmn cTopoHamun'. PaspaboTtka 6a3 AaHHbIX U peecTpoB T3 KOPeHHbIMU Hapodamu Ha
ocHoBe CINOC moxeT TpeboBaTb (PMHAHCOBOW M TEXHUYECKON NOMOLLM rOCyAapCTB-4r1EHOB,
OCHOBaHHOW Ha NPUHLMNMANbHOM YBaXKeHUN K 0ObIMHOMY NpaBy U KynbTyPHOW LLENOCTHOCTH
KOPEHHbIX HAPOA0B N MECTHbIX OBLLMH 'S,

Bo3melueHue ywepba

14. TlpaBo KOpEHHbIX HAPOOOB Ha BO3MeLLeHME yuepba OT HECaHKLMOHMPOBAHHOMO
ncnonb3oBaHua n akcnnyatauum ux T3, TBK, 'P n ceasaHHbIX ¢ HUMK T3 noaTBepxgaeTcs
OMNMKHOOH, Tpebytowien oT rocyaapcTsB Bo3MmeLLeHUa yulepba ¢ npumeHeHnem adhpekTUBHbIX
MEXaHN3MOB, BKINOYas peCTUTYLINIO KYNbTYPHbIX LEHHOCTEN N UHTENNEKTYanbHON
COBCTBEHHOCTU, MCMOMb30BaHHbIX 6e3 CMOC, 4To MOXET BKMNOYATb NPUHATUE CneuunanbHbIX
KOHKpeTHbIX Mep'®. Takum obpasom, rocygapcTBa-y4acTHUKN 0653aHbl MPUHUMATL KOHKPETHbIE
Mepbl Anga obecneveHns NOIHOro OCyLLECTBIIEHNSA KOPEHHBIMW Hapod4amMun NpaB YenoBeka,
NPUMeHsa 3 dPEKTUBHbIE MEXaHU3MbI, MpegycMaTpyBaloLLne PecTUTYLMIO 3a KynbTypHOe
Hacneauve n MHTennekTyanbHyt COBCTBEHHOCTb, Ucronb3yemble 6e3 CMOC!.

15.  ®opym KopeHHbIx Hapogos npy MKITP BOUC cgopmynupoBan B KayecTse
HeOoTbeMIIEMOro dfieMeHTa BO3MeLLeHNa yulepba npaBo KOPEHHbIX HAPOAOB Ha AanbHenwee
ucnonb3oBaHue ux T3, TBK n T3, cea3aHHbIx ¢ P, 6e3 kaknx-nnbo 3anpetoB. Bonee Toro,
€CNU KoOMNaHUa UMeeT NnaTeHT, 9TO He JOMKHO co3daBaTh NPensaTCTBUSA AN UCNOSb30BaHNS
3anaTeHTOBAHHOIO N306peTeHNs1 KOPEHHBIMM HapoL4aMun-NepBoHavanbHeiMM obrnagartensamm
cootBeTcTBYoWmMX T3. Ewe ogHMm anemMeHTOM BO3MeLleHUsa yulepba aBnseTcs penarpuauus.
Kak ®opym KOpeHHbIX HApOd0B YXe YKasblBan paHee, NpaBoBOM AOKYMEHT OOMKeH
npegycMaTtpuBatb penaTpuvaumio Ha TOM OCHOBaHUN, YTO «NeperoBopbl HE MOryT OTHOCUTBLCA
TONbKO K ByayLlen npakTuke, CBA3aHHOW C NaTEHTHbIMK BONPOCaMM», HO AOIMKHbI Takke
YUMTbIBaTb «ClyYan HE3aKOHHOMO MPUCBOEHNSI U NPOTMBOMNPAaBHbLIX AENCTBUN, YK€ MMEBLLME
MecCTO paHee» 8.

16. OnpegeneHHble NONOXEHWS, KacaroLmecsl pecTuTyumm, cogepxatcs B «[Jo6poBorbHOM
pyKoBOACTBe PyuLonmxmpucalluk no penarpuauum TpagmumMOHHbIX 3HaHMIN KOPEHHbIX Hapo4oB U
MECTHbIX OOLLMH, UMEIOLLNX 3HAYEHNE AN COXPAHEHUS N YCTONYMBOIO MCMOSIb30BaHNS
Bmonornyeckoro pasHoobpasmsay», NPUHATOM B pamkax KoHBeHUMn 0 Grnonornyeckom
pa3Hoobpasun (KBEP), KoTopoe coaepXut pekomeHgauun B OTHOLLEHUN Mep MO penatpuauuu, B
TOM 4Kcre Npu3BaHHbIX 06ecneYnTb COBMECTHOE 1CMornb3oBaHue Bbirog ™.

14 Natalie P Stoianoff and Alpana Roy, Indigenous Knowledge and Culture in Australia — The Case for Sui
Generis Legislation (SSRN Scholarly Paper No ID 2765827, Social Science Research Network, 31 December 2015),

748. <https://papers.ssrn.com/abstract=2765827>.

15 OMNKHOOH, ctaTea 32(2), ctatba 18, ctatba 34; [loknaa o peectpax TPaAMLMOHHBLIX 3HAHWUIN U CBA3AHHbIX C
HMMK 6a3ax AaHHbIX TPaAULMOHHbIX 3HaHuiA (ZokymeHT UNEP/CBD/ WG8J/4/INF/9).
16 OMKHOOH, cT. 11(2), cT. 28; MexxayHapoaHas KOHBEHLUSA O NUKBMAALMU BCeX (POPM pacoBon

auckpumnHauuu (MKJIPL), cT. 2(2).

17 OMKHOOH, cratesa 11(2).

18 OtyeT 0 35-1 ceccum MKIP, 12-23 mapTta 2018 r., 3asBneHue cdoHaa TebTeb6a oT nmeHn Popyma KOpeHHbIX
HapoaoB, nyHkT 23, gokymeHT WIPO/GRTKF/IC/35/10.

19 Cwm. https://www.cbd.int/doc/quidelines/cbd-RutzolijirisaxikGuidelines-en.pdf.
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17. [dobpoBonbHoe pyKOBOACTBO PyLonnxmpucalumk npegycMaTtpmBaeT, YTo «penaTpuanms
MOXeT BKIoYaTb B cebsi yeunus, HanpaeieHHble Ha BOCCTAHOBIIEHNE CNOCOOHOCTUN KOPEHHbIX
HapOAOB N MECTHbIX OBLLMH YNpaBNATb CBOMMWN TPAAULMOHHBIMWN 3HAHUAMWNY, KOTOPbIE
KacaloTcs nopsifika npeaocTaBneHus npeaBapuTenbHOro M 0CO3HaHHOro cornacus,
cB0OOAHOrO, NPeABapUTENBHOMO M OCO3HAHHOMO COrfacust UM, COOTBETCTBEHHO, OA0OPEHMSA 1
yyacTusi, a Takke, B COOTBETCTBYIOLLMX Cryyasix, B3aUMHO COrfacoBaHHbIX YCIOBUIA 1
COBMECTHOrO MCMNosb30BaHMA BbIrogd Npv npegocTaBneHnm 4ocTyna K UCnonb3yemMbiM
reHeTUYeCKM pecypcam U CBA3aHHBbIM C HUMW TPaAULMOHHBIM 3HaHNAM?C,

O6LwecTBEeHHOe AO0CTOAHUEe

18. OO0LecTBeHHoe gocTosiHMe [ToHATUE «obLEecTBEHHOro A0CTOSAHUAY, 0ObIMHO
ncnonb3yemoe B 0651acT aBTOPCKOro npaBa, OTHOCUTCS, HAaNpUMEP, K «MICTEYEHMIO CpoKa
OENCTBMS UCKMIOYMTENBHbBIX NPpaBy, BKMOYas npekpalleHne 06a3aTenbCcTB Nonb3oBaTenen
nuTepaTypHbIX NPOM3BEAEHMI NPEAOCTaBNSATb T€ UM MHbIE BbIroAbl NpaBoobnagaTensam unm
nony4aTb UX Cormnacue Ha UCnonb3oBaHne oxpaHseMblx 06bekToB?!. 3To o3HavyaeT, YTo no
NCTEYEHMN CpOKa AENCTBUSA UCKIMIOUMTENBHbLIX UMYLLLECTBEHHBIX NPaB NPon3BeAeHNA aBTOPOB
CcTaHoBATCS 00LeaocTynHbIMU. CMbIC 4aHHOro NOHATUSA — obecnedeHne NyormMyHon
AOCTYNHOCTWN MHGOPMaLUN 1 MaTepranos, HEOOXOANMbIX 4SS CO34aHUS HOBbIX
NPOM3BEeAEHNN?2,

19. W3 BbILIEN3NOXEHHOro BLITEKAET, YTO OCHOBAHWSA A1 OXPaHbl MHTENNeKTyanbHo
COBCTBEHHOCTU CYLLECTBYIOT B TEYEHWEe orpaHMYeHHoro BpemeHn. OiHaKo aTa nNpakTrka MoXeT
yrnyonaTe o4eBMOHOE NPOTUBOPEUNE MEXOY CUCTEMAMM UHTENNEKTyarnbHON COBCTBEHHOCTM B
LIeJIOM, CO CTOPOHbI, U LIEHHOCTAMM KOPEHHbIX HAPOAO0B U NpaBamu YernoBeka,
NprHaanexalyMm KOpeHHbIM HapogaMm, 3aKpenneHHbIMU PasnMyHbIMU MeXayHapoaHbIMU
HOpMamu B 0bracTv npae Yenoseka®,

20. B oTnnume oT neceH, Nnbec nnm oubMoB, CO34aBaeMbIX C pasBriekaTenbHbIMU LENSAMU 1
ans nony4vexus npubeinu, T3 n TBK moryT cogepkaTb HOpMbl 06bIYHOIO nNpaea, obblyau,
LlepeEMOHMM 1 NPeaCcTaBreHns KOPEHHbIX HAPOAOB, KOTOPbIE ABNAOTCSH HEOTbEMIIEMOW YaCTbIO
MX KONNEKTUBHOM KynbTypbl. B ycnosusx, korga T3 n TBK cTonb TeCHO CBA3aHbl C camoi
WMOEHTUYHOCTbBIO HaumMK, rpynnbl unn coobllecTaa, obpalleHne TakMx MHHOBaLMI B
obLecTBeHHOE JOCTOSAAHME BbI3blBAET ONpeaernieHHble TPYAHOCTH.

21.  YunTbiBas cka3aHHOeE, B CBA3M C NOHATUEM «OBLLECTBEHHOIO JOCTOSIHUSA» CYLLLECTBYHOT
pasnuyHble MHeHUs 06 oxpaHe T3 n TBK. CornacHo ogHoMy 13 nogxoaos, T3 — 3TO «LeHHas
MHpOopMaLMs, HaxoasLasca B COOCTBEHHOCTU, U pa3peLleHNe Ha ee UCMOoSIb30BaHNE AOIMKHO
NPeaoCcTaBnATbCS B OCHOBHOM HE3aBMCMMO OT CpOKa CyLLEeCTBOBAHWUS U o6LL,e40CTYNHOCTH
TPaLMLMOHHBIX 3HAHUIY, B TO BPEMS KAk CTOPOHHMKW OPYroro noaxoaa yTBEpXKAatoT, UTo
«0bLLefoCTyNHblE TPAANLMOHHbIE 3HAHWUS ABNAIOTCS 00LWECTBEHHbIM JOCTOSHUEM W,
cnegoBaTenibHO, AOCTYMHbI B KAYECTBE CYLLECTBYIOLLErO YPOBHS TEXHMKN, @ B OCTaNbHbIX
OTHOLLEHUAX AoMyCcKaT cBO6oAHOE UCNOoNb3oBaHMe 6e3 Kakon-nnbo KoMneHcaumumy» 4,

20 [o6poeonbHoe pykoBoacTBO Pyuonvxmpucawmk, nyHkT 11(Kk).

21 Cwm. aHanms aTux BonpocoB B cTaTbe: Patricia L. Judd, The Difficulties in Harmonizing Legal Protections for
Traditional Knowledge and Intellectual Property. The Washburn Law Journal. Vol. 58, 2019. p. 249-270.

22 Ruth L. Okediji, Traditional Knowledge and the Public Domain. CIGI Paper No. 176 June 2018 at p. 8, cm. no
agpecy: https://www.cigionline.org/sites/default/files/documents/Paper%20no.176web.pdf.

23 CM. nyHKTbI 4-6 «OT4yeTa 0 TEXHUYECKOWN 3KCNepTu3e», onybnmnkoBaHHOro No agpecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic 29/wipo_grtkf ic 29 inf 10.pdf.

24 Bagley, Tam xe.
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22. C TOYKM 3peHMs KOPEHHBIX HAPOAOB MOHATME OOLLECTBEHHOIO AOCTOSAHNSI MPOTMBOPEYNT
npaesam YenoBeka, NpUHaaIeXalmnm KOpeHHbIM HapogaMm, KOTopble 3aKkpenseHbl B
aBTOPUTETHbBIX MEXAYHAPOAHbIX AOKYMeHTax, Taknx kak JMKHOOH. OwHo Takke He
COOTBETCTBYET 00bIYHOMY MpaBy KOPEHHbIX HapoaoB. B To Bpems kak oHO npegnonaraeT
npaBa OrpaHMYEHHOro CpoKa AeNCTBUSA, KOpeHHble Hapoabl cunTatoT T3 1 TBK 1 cBa3aHHbIe C
HMMW NpaBa YernoBeka, TakMe Kak NpaBo Ha caMmoonpeaeneHue, npuHumn CNOC? u
COOTBETCTBYIOLLME NpaBa Ha 3eMin, TeEppUTopumn 1 pecypcbl, 6eccpodHbiMu. COOTBETCTBEHHO,
YCTaHOBMNEHWE OrPaHNUYEHHOro cpoka aencteuns npas Ha T3 n TBK kopeHHbIX HapogoB
NPOTUMBOPEYNT HEOTPAHNYEHHOMY N MEXMNOKONEHYeCcKoMy Xapaktepy npas Ha T3 n TBK, kak
OHW MOHMMAIOTCH KOPEHHBIMU HapoAaMM.

23. YkasaHHbIN BbllLE OUCCOHAHC yCyrybnseTca OTCyTCTBMEM COrflacoBaHHOIO Ha
MeXayHapoO4HOM YPOBHE NpeAcTaBeHns 0 B3aMMOCBSA3N Mexay 0bLeCTBEHHbIM JOCTOSHUEM
n oxpaHon T3 n TBK. 3anonHeHue atoro npobena moxeT notpeboBaTtb onpeaeneHus
OCHOBHbIX KOHTYPOB 3TOr0 NMOHATUSA B COOTBETCTBMM C HALUMOHANbHLIMU 3aKOHaMUN UMK
NPaKTUKOM PasnuyHbIX IOPUCAMKUNA. [TOCKONbKY HaLMOHanbHblEe 3aKOHbl HEKOTOPbIX
IOPUCAMKLUMIA NPOTUMBOPEYaT 0BbIMHOMY NpaBy, YCTAHOBMEHUSAM U LEHHOCTAM KOPEHHbIX
HapOAOB, 3TOT NOAX0A MOXET OKka3aTbCs HexenaternbHbIM. CroXHOCTb 3a4a4u, CTosALLEN
nepeg MKI'P, coctouT B TOM, 4TO6bI ChopMMpOBaTh NPOCTPAHCTBO OISt BbIpaboTkM
anbTepHaTMBHbBIX NPUHLMMOB OXPaHbl, NUCNONb30BaHMs U pacnpocTpaHeHns T3 n TBK, koTtopkie
OOJIMKHbI BbIThb TWATeNbHO pa3paboTaHbl KOPEHHLIMU HAPOAAMM U MPU UX COAENCTBUN.

24. Kpome TOro, BO3MOXHOCTM Bonee wmnpokoro pacnpoctpaHeHus tTex T3 n TBK, koTopbie
KOpPEHHble Hapoabl CTPEMSATCS 3aLUUTUTb, YBENMYUINCH C NOSIBNEHWEM LMAPOBbIX BMBNMOTEK 1
COBPEMEHHBbIX TeXHONorMm. BBuay aTnx NnpoueccoB HEKOTOPbIE NPeACTaBUTENN KOPEHHbIX
Hapogos B MKI'P yTBepxganu, 4to onpeneneHHble BUAbl 3HaHUIW crieayeT n3batb U3
obpalleHna n penaTtpunpoBaTb TEM rpynnam KOPeHHOro HacerneHusl, KoTopbiMu Takne T3 nnu
TBK 6bInv co3aaHsbl.

UcknoyeHusa n orpaHn4vyeHuns

25. B obnacTtu oxpaHbl MHTENNEKTyanbHON COGCTBEHHOCTM NpeayCMOTPEHbI OCHOBAHUS ANs
0cBOGOXAEHUSA Nonb3oBaTerneln 06 bLEKTOB, OXpPaHSeMbIX NpaBaMn UHTENNEKTYyanbHOM
CcOGCTBEHHOCTM, OT COBnOAEHMS, NMPU ONpeAeNneHHbIX YCIOBUSIX, YCTAHOBMEHHbIX B UX
OTHOLLUEeHUN TpeGoBaHuii. Takasi NpakTka Ha3blBAETCS «UCKIMOYEHUSIMU U OrpaHUYeHUSAMM» 25,
OcHoBaHUsi ANsi NPYMEHEHNS UCKITFOYEHWI Y OrpaHUYeHUIA BKIOYAOT UCNOMb30BaHNe 3HaHWN
Ansi uenen Hay4YHblX UCCneaoBaHuii 1 o6pasoBaHnsl, HEKOMMEpPYECKOe NCMOoNb30BaHue,
[AesATenbHOCTb My3eeB U G1UbnmoTtek?’.

26. T[loHATME «OrpaHUYEHU N UCKITIOYEHMIN» HE UMEET B BUAY OrpaHMYeHne UCNob30BaHNs
T3 n TBK kopeHHbiMM Hapogamu. OHO kacaeTcsa ycrnoBun, npu kotopbix T3 n TBK nsbimatotcs
13 cpepbl OXpaHbl MHTENNEKTYanbHon cobcTBeHHOCTU. CyllecTByeT, O4HaKO, NOTeHUManbHbI
PUCK TOro, 4YTO Takoe n3baTne bygeT NpoTMBOPEUYNTL NPaBy KOPEHHbLIX HAPOAOB Ha
camoonpegeneHne n npuHumny CrocC.

27. Yto kacaeTtcsa npaBa Ha camoonpenenenune, To, Kak ykasblBanoch BbllLE, KOPEHHbIE
HapoAbl UMEIT NPaBo Ha aBTOHOMUIO M CaMOynpaBfieHNe B CBOUX BHYTPEHHUX Aenax.
CoOTBETCTBEHHO, peLLEeHNe O NPUMEHEHNN UCKITIOYEHUI U orpaHnyeHni K nx T3 n TBK 6e3
nony4veHus nx CMNOC, kak OHO onpeaensaeTcsa HMKe, MOXET NPOTMBOPEYNTb UX NPaBy Ha
aBTOHOMMIO M CaMoynpaBfeHune.

25 JONKHOOH, ctatbs 19.

26 Cwm. WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment.
[MOCTOSIHHBIM KOMUTET NO aBTOPCKOMY NpaBy M CMeXHbIM npasam. XXeHesa, 23-27 uoHa 2003 r., pasmeLleHo no
agpecy: https://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_7.pdf.

2 Cwm. pokymeHT WO/GA/51/12, cTp. 21 npunoxeHus |: «AcknoveHns n orpaHnyeHuns».
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28. TpwuHuun CIOC, B koHTekcTe oxpaHbl T3 1 TBK, 3anpewaeT npnobpeTteHne nnm
ncnonb3oBaHne T3 n TBK kOpeHHbIX HAPOJOB B HApYLLUEHWE 3aKOHOB, Tpaauuun n obblvaes
KOPEeHHbIX HapoaoB 1 6e3 NpeasapuTenbHoro nonydeHus ux CrOC?. Takum obpasom, 4o
YCTAHOBMNEHUS UCKITHOYEHUI U orpaHudeHni, kacarowmxes T3 n TBK kopeHHbIX HapOaoB, Ha 3TO
A0IKHO 6bITb NonyyeHo nx CMOC.

29. Kpome TOro, JOMmMKHO NpegycmaTpmBaTbhbCsi obLLee NCKoYeHMe, NMO3BOMAOWEE KOPEHHbBIM
Hapo4aM COXpaHsiTb CBOE KOMNIEKTUBHOE MPaBo MMETb U BOCCO34aBaTb pasfimyHble
maTepuansl, coctasnsowme TBK n T3, kak 310 npusHaHo B ANMKHOOH v gpyrnx gokymeHTax
no npaBam yenoseka. OHO JOMKHO NO3BONATL KOPEHHBIM HapO4aM OXPaHATb CBOK KyNbTypy B
dopme T3 n TBK 1 nokasbiBaTb BO3MOXHOCTb Takoro pepopMmpoBaHus pexunma
NHTEeNNeKTyanbHOM CO6CTBEHHOCTU, KOTOPOE MO3BONUT KOPEHHLIM HAaPOAaM COXPaHATb CBOHO
CaMOBbITHOCTb M KyNbTYpPHbIA CyBEpPEeHUTET. WCKNIOYEHMs Takoro Tuna cogepaTcs B
HEKOTOpPbIX TOProBbIX COrnalleHusix, B YacTHOCTH, B CornalleHnm o cBOBOAHOM Toproene
mexay CLUA, Kanagon n Mekcukoin?®,

O61bemM oxpaHbl: MHOrOypOBHEBbIN Noaxoa

30. MHoroypoBHeBbIV NOAX0L — 3TO HOBaTopcKasi nges, cornacHo kotopor T3 n TBK gensatcs
Ha kaTeropuu, a 06beM OXpaHbl YCTaHaBNMBAETCA COPA3MEPHO CTEMEHN 3HAYNUMOCTU
cooTBeTcTBYtowen kateropum T3 nnu TBK ansa kopeHHbIX Hapogos.

31. B koHUenTyanbHOM OTHOLLEHUN MHOrOYPOBHEBbLIN MOAXOA Ny4Lle COOTBETCTBYET
npyvHumMnam cobnoaeHns npae KOpeHHbIX HapoaoB. OH He orpaHnymBaeT ceobony u
aBTOHOMHOE NPaBO KOPEHHbIX HAPOAOB He AornyckaTb packpblTns Tex T3 n TBK, koTopble OHM
cumTatoT 6onee TECHO CBA3AHHbLIMU C AYXOBHOM Chepon 1 NO3ITOMY NPU3HAIOT UX NyBrnnyHoe
packpbiTue HenpasuibHbIM. Kpome TOoro, aToT NoAxo4 OCHOBaH Ha MOHMMAaHWUK TOrO, YTO
KOpeHHble Hapoabl He cunTatoT Bce Buabl T3 1 TBK oanHakoBO LieHHbIMU nnn Tpedyowmmm
€anHoro noaxoga.

32. CoOTBETCTBEHHO, NPUMEHEHME JAHHOro Noaxoaa Hapsay ¢ 06a3aTenbHbIM YCoBUEM
nony4deHmsa CMOC KopeHHbIX HAPOAOB, CrieayeT CYNTATb NOMNOXKUTENbHBIM HanpasBreHeM.
MHoroypoBHeBbI nogxon Mor 6bl cTaTh ewe 6onee 060CHOBaHHbIM, €Cin JONOSTHUTL €ro
TpeboBaHneM 06 ncnpasneHnn criy4aeB UCTOPUYECKOWN HECPaBEAIMBOCTM NyTEM
penaTpunauumn He3akoHHO NpucBoeHHbIX T3 n TBK.

33. HecmoTps Ha BCE BbllecKkaszaHHOe, CYLLECTBYIOT YeTbipe MOMEHTA, KOTOpble AenatoT
MHOrOypOBHEBbIM NOAX04 BeCbMa npobrieMatuyHbiM. Bo-nepBbix, BO3HWKAET BONPOC O TOM,
OyneT nu nvetowmncs cnektp npae Ha T3 n TBK Bcex ypoBHEN perynmpoBaTbCs JOrOBOPHbLIM
npaBoM MM NPaBOBbIMU TPALAMLMAMUN KOPEHHbIX HapogoB. C Apyron CTOPOHbI, Cyabu MOTYT He
B MOSTHOM Mepe NOHMMaTb U yYUTbIBaTb NPaBOBbIE TPAAMLMM KOPEHHbIX HAPOAOB, OCOBEHHO
Kora OHU CBA3aHbl C JYXOBHbIMKU acnektamu. Bo-BTOpbIX, NPUMEHUTENBHO K CBALLEHHbLIM U
TarHbIM T3 1 TBK He nmeeT 3Ha4YeHUs, HACKOMNbKO LUMPOKYHO U3BECTHOCTbL OHWU NONy4Yunu. ToT
aKT, 4TO OHWM NOMYYUNN pacnpocTpaHeHne, He AOIMKEH UMETb onpeaenstowee 3HadeHne. B
Tex cny4vasx, korga takme T3 n TBK 6binun ncnonb3oBaHbl He3akoHHO unm 6e3 CINOC,
NPUCBOMBLLME WX NMLA HE OOSMKHbI BO3HArpaXX4aTbCsa TeM, YTO K MX NepBOHaYanbHbIM
Bnagenbuam npegbsasnsieTca TpeboBaHne oTkasa oT npaB. B-TpeTbux, npogomkarTcs
ONCKYCCUM O TOM, NO KaKkoMy KpUTEPUIO crieayeT onpeaensaTb cTeneHb X N3BeCTHOCTU:
00bekTUBHOMY (MHEHME DONbLUMHCTBA) UNN CYOBEKTMBHOMY (MHEHWE KOPEHHbLIX HApOodo0B).
HakoHeL, HekoTopble NpeacTaBuTeNn KopeHHbix Hapogos B MKIP He nogaepxuBatoT naeto

28 Craten 11(2) n 19 ANKHOOH.
29 Cm. ctatbio 32.5 CornalueHus no agpecy:
https://ustr.qgov/sites/default/files/files/agreements/F TA/USMCA/Text/32 Exceptions_and General Provisions.pdf.
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cOnuKeHUst NpaBs, K KOTOPbIM NPUMEHSIETCSt MHOTOYPOBHEBbIV NOAX0M, C NpaBamMu,
NpeayCMOTPEHHBLIMU B CITOXXMBLLUXCS CUCTEMAaX MHTENNeKTyansHon co6ctBeHHocTU™.

Ba3bl AaHHbIX U peecTpbl 3HaHUM

34. B obnacTtu naTeHTHOM OXpaHbl NCNONb3oBaHMe 0a3 AaHHbIX UMEET CBOEN LIENbHO
npeaoTBpaLLeHne He3acny>KeHHOro NpeaoCTaBneHns NpaB UHTENMEKTyanbHOM COOCTBEHHOCTH.
CornacHo 3akoHo4aTenbCTBY MHOMMX KOPUCOVKLUUIA, YTOBbI n3obpeTtaTtesnb MOr NONyyYnTb
naTeHTHYI0 OXpaHy, ero n3obpeTeHne JOMKHO BbiTb HOBbIM, 06ragaTe M300peTaTENbCKUM
YPOBHEM U ObITb NPOMBbILLNIEHHO NPUMEHUMbIM. Kpome Toro, ndobpeteHne JOMmMKHO ObITb
NaTeHTOCNOCOOHLIM 1 BbITb PackpbITO Haanexawmm obpasom, 4TobbI ero MOrno peann3oBaTb
nuuo, obnagatollee 06bIYHbIM OMbITOM B COOTBETCTBYIOLLIEN 06nacTu TexHuKm®'.

35. Takum o6pasom, 6asbl AaHHbIX NO3BONAT NpegynpexaaTe 0 Hann4mMm
«MPeaLecTBYIOLLEr0 YPOBHSA TEXHUKMY, CIy>Ka onpeaeneHHbIM 4oKa3aTenbCTBOM TOro, YTo
COOTBETCTBYIOLLEE N306peTeHne, ABNASCL 00LEN3BEeCTHbIM, He OTBeYaeT yKasdaHHbIM Bbllle
ycrnosusaM. 3TO NO3BONSAET NpeaoTBpallaTh HENPaBOMEPHOE NpeaoCcTaBrieHme npas
WHTENMNeKTyanbHOM COGCTBEHHOCTMW.

36. XoTa peecTpbl 1 6a3bl JAHHbLIX UrPalOT BaXKHYHO POJib, O KOTOPOW CKa3aHo BblIlLe, UX
NCNonb30BaHNE HEe MOXET KOHTPONUPOBATLCHA UCKITHOUYUTENBHO HaUMOHaIbHbIMU
npasutenscTtBaMmu. COOTBETCTBEHHO, KOPEHHbIE HapOabl BblpaXanu COMHEHUS MO NOBOAY
ncnonb3oBaHWs 6a3 AaHHbIX, YKka3biBas Ha BEPOSTHOCTbL CBOOOAHOro pacnpocTpaHeHns
WHpopMaumm, KOTopas MOXeT UCMOMb30BaTbLCA TPETbMMN CTOPOHaMK. B cBA3M ¢ aTuUM
KOpPEHHble Hapoabl NoAYepKMBatoT, 4To noboe aokymeHTupoBaHme T3 n TBK gomxHo
OCYLLIEeCTBIATLCS Npexae BCero B MHTepecax KOPeHHbIX HapodoB, a UX y4yacTue B Takmx
MexaHu3max SOIMKHO ObiTb 4OOPOBOMBHBIM, a He ABNATLCA 0653aTeNbHbIM YCNOBUEM OXpPaHbl
T3 n TBK*2,

37. ®opym KopeHHbix Hapogos npyn MKIMP BONC Beipaxxan 03abo4eHHOCTb Mo NoBoay eLle
ofHon npobnemsbl: goctynHocTb 6a3 aaHHbIX T3 n TBK ans wmnpokon ny6nukm moxet
NnoBbILLaTb BEPOATHOCTb UCMOJSIb30BAHNA Takon MHGopMaLunn 6e3 paspeLleHnst KOPEHHbIX
HapodoB, BnadeLwmux Takumm T3 1 TBK,

38. BaxHo MmeTb B BUAY, Hanpumep, YTo Npu OTKNOHEHUN NATEHTHOW 3asiBKN OCHOBAHNA
OTKa3a 06bIYHO COObLLAaTCS 3aABUTESNIO B MMCbMEHHOW hopMe. OTW OCHOBAHUSI MOTYT Takke
CTaHOBUTLCS U3BECTHbLIMKN HBonee wnpokor nydnvke, 0cobeHHO B OPUCONKUMSX, TAE peLleHns
06 oTKase B NpefoCTaBNeHNN NAaTEHTHOM OXPaHbl OCNapuBatoTCs B cyae. Takum o6pasom,
6a3bl AaHHbIX He obecneynBatoT nonHom 3awmnTbl T3 1 TBK KOpeHHbIX HapoaoB.

30 OtueT 0 38-i1 ceccun MKIP, 10-14 gekabpsi 2018 r., 3asBneHue LieHTpa MexaucumnnuHapHbIxX
uccrnegosaHuin HapogHoctn anmapa (CEM-Aymara) oT umeHmn popyma KopeHHbIX HapofoBs, NyHKTel 197 n 215
(nokymeHT WIPO/GRTKF/IC/38/16).

3 Cwm. Anupam Chander and Madhavi Sunder, The Romance of Public Domain, California Law Review [Vol.
92:2004].

32 Pewenne KC KBP Ne VIII/5 B, nyHkT 5; Pewwienne KC KBP Ne IX/13 — pokymeHT UNEP/CBD/COP/DEC/IX/13.
33 OtyeTt 0 37-1 ceccum MKIP, 27-31 aBrycta 2018 r., 3asBneHne LieHTpa xyaoXeCcTBEHHOro npasa ABCTpanum

OT UMeHn Popyma KopeHHbIX Hapoaos, AokyMeHT WIPO/GRTKF/IC/37/17, nyHkT 253.
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YACTb 2. NPOEKTbI TEKCTOB, KACAKOLWUXCA TEEHETUYECKUX PECYPCOB (I'P)
MNpaBa KOpeHHbIX HAPOAOB Ha reHeTU4YeCcKue pecypchbl

39. [HOMNKHOOH noatBepxgaeT NpaBO KOPEHHbIX HAPOLOB «MMETb B COGCTBEHHOCTMN,
MCNonb3oBaTb, KOHTPONMPOBATbL U pa3BMBaTb» PECYPChbl, KOTOPLIMU OHW BRAAEOT B CUNY
TPaAULMOHHOIO NpaBa COBCTBEHHOCTM UMW TPAANLMOHHbBIX 3aHATUN, @ TaKKe COXPaHSATb,
KOHTPOMNMPOBATL U pa3BMBaTb CBOE KyMbTypHOE Hacneaue, BKMoYas reHeTudeckme pecypcbl®t.

40. [ONMKHOOH, koTtopas nmeet ocoboe 3HaveHne s peeHnsa BonpocoB
WHTENNeKTyanbHON CO6CTBEHHOCTM U COrflacoBaHMsA NPaBOBOro 4OKYMEHTa, NOATBepXaaeT
npaBoO KOPEHHLIX HAPOAOB Ha camoonpegeneHme u knoyesoe 3HavyeHmne CIMOC npu
MCNONb30BaHMM 1 AKCMnyaTaumm nx pecypcoB 1 cBA3aHHbIX ¢ HUMK T3. CIMOC — 310 npuHUmn,
OCHOBaHHbI Ha NpaBe Ha camoonpeaeneHne®. MpeanonaraeTcs, YTO NPOEKTbI LOKYMEHTOB
BOWNC HaxogAaTcsa BO B3aUMOAOMONHAOLLMX OTHOLLIEHUSIX C MEXOYHAaPOAHBIMI COorfalleHnsIMm
No BONpocam npae YernoBeka, 3a KOTopble BbICTYNalT KOPEHHbIE Hapoabl. KopeHHble Hapoab!
HacTaMBaloT Ha TakOM B3auMOLOMNOSHALWEM NOAX0AE, KOTOPbIN cnocobcTeoBarn Obl
HENPOTMBOPEYMBOMY TOSNKOBAHMIO 1 3aLUMTE UX MpaB.

41. CornacHo TekcTy OTyeTa 0 TEXHMYECKON IKCNepTM3e, NOLArOTOBIEHHOIO NPOdEeCCOpPOM
AHaen, npaBa KOPEHHbIX HAPOAOB Ha PECYpPCbl CHMTAIOTCH OXBaTbIBAKOLLMMKN BCE BUAbI
«MPUPOLHbIX PECYPCOBY», TPAAULMOHHO UCNOSb3yeMble KOPEHHbIMU HAapoAaMu B
yCTaHOBUBLUMXCA dhopmax, Bkntovas MP3¢. MNpasa kopeHHbIX HapodoB Ha [P Takke
noaTBepXaeHbl HaromckMm npoTOKONOM perynmpoBaHnst 4OCTYNa K reHeTUYECKMM pecypcam U
COBMECTHOrO MCMOSb30BaHMSA Ha CNpaBeasiMBOM U PaBHOM OCHOBE BbIFO4 OT UX MPUMEHEHUS K
KBP («Harovickuin npoTtokon»)%. MNpaBa KOpeHHbIX HAPOAOB AaBaTb pa3peLleHne Ha AOCTyn K
P Takke NnoaTBepXaatnTCA NPOMEXYTOUYHBIMU HaUyUOHaIbHbiMU dokradamu 06
ocywecmeneHuu Hazolickozo npomokona.

34 JONKHOOH, ctatbs 31.

35 OMKHOOH, cT. 4, cT. 32; pokymeHT WIPO/GRTKF/IC/29/INF/10, pa3meLleHHbIn No aapecy:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic 29/wipo_grtkf ic 29 inf 10.pdf.

36 HokymeHT WIPO/GRTKF/IC/29/INF/10, pasMeLleHHbIV No agpecy:
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf ic 29/wipo_grtkf ic 29 inf 10.pdf.

87 Haronckuin npotokon, ctatbst 6(3); NMpomexxyTouHbI HauMOHanbHbIN Aokna B paMkax MexaHuama
nocpegHuyecta ans perynuposanusa AFPCUB 06 ocywlecTteneHun Harovickoro npoTtokona. AHanua: Paszbueka no
permoHam. Bonpoc 38: «O6nagatoT N KOPEHHbIE U MECTHbIE OOLLUMHBI YCTAaHOBMNEHHbBIM MPaBOM NPEAOCTaBNATb
[OCTYN K reHeTUYeCKUM pecypcam B COOTBETCTBUM C NMOMOXEHUAMM BalLEro BHyTPEHHEro 3aKoHoAaTenbcTea?y -
https://absch.cbd.int/reports/analyzer, 11 mas 2020 r.

38 AHanunsaTop NpoMeXyTOYHbIX HaLMOHaNbHbIX AOKNaA0B B paMkax MexaHuama nocpegHuyectsa ans
perynupoBaHusi JIPCUB 06 ocyLliecTteneHun Harovickoro npotokona gaeT pa3buBky No permoHam B OTBET Ha
Bonpoc 38: «O6nagatoT N KOPEHHBbIE U MECTHbIE OBLLUHBLI YCTAaHOBMEHHLIM NPaBOM NpPeaoCcTaBnAaTL AOCTYN K
reHeTU4eCKUM pecypcamM B COOTBETCTBUU C MOMOXEHNSMN BalLero BHyTPEHHEro 3akoHoaaTenscTea?» -
https://absch.cbd.int/reports/analyzer, 11 mas 2020 r.

CraTncTnKa nokasbiBaeT, YTO KOPEHHbIe Hapoabl MMELOT NPaBo NPeoCTaBNeHUs AOCTyNa K reHeTUYECKUM pecypcam
B 52% [oroapuBatowmxcs ctopoH. Cpeam ykasaHHbIx 52% [JoroBapuBatoLLMXcsi CTOPOH Hanuyne
npenBapuTensHOro 060CHOBAHHOIO COrMacus KOPEHHbIX HAPOAO0B U B3aMMHO COrNMacoBaHHbIX C HUMUW YCITOBUI
cunTatoTcsa obs3atensHbiMu B 80% [oroBapmBatoLLMXCs CTOPOH.



https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf
https://www.wipo.int/edocs/mdocs/tk/ru/wipo_grtkf_ic_29/wipo_grtkf_ic_29_inf_10.pdf
https://absch.cbd.int/reports/analyzer
https://absch.cbd.int/reports/analyzer
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42. HoBble BO3MOXHOCTM, CTaBLUNE pPe3ynbTaTOM Hay4HbIX UCCreaoBaHN B OMOTEXHONOMMK
3a nepuoa ¢ MOMeHTa Bbl4auu NnopyyeHus Ha noarotoBky OTyeTa O TEXHUYECKOW aKcnepTu3e,
MO3BOMAIOT BbINOMHATL UnpoBoe cekBeHnpoBaHue P, nsyyatb nx otaensHO OT hru3n4eckoro
reHeTM4YecKoro matepuana u, B npuHumne, ooxoamTb TpeboBaHMsA O Hann4uum
npegsapuTenbHOro oco3HaHHoro cornacus (MOC) 1 B3aMMHO cornacoBaHHbIX YCNOBUN
(BCY)**. 3T0 MOXeT umMeTb NOCNeACcTBUS Af1S NpaB KOPEHHbIX HAPOAOB BNafeTh PpecypcamMu 1
KOHTPOMMPOBaTb UX, @ TaKKe OXpaHsTb, NOAAEPXKUBATL U KOHTPONMPOBATL CBA3AHHbIE C HUMM
T340, 3T npouecchl U HOBblE TEXHOMOMMYECKE AOCTVKEHUS MOTYT OTPULIATENBHO BNUATL Ha
npaBa KOPeHHbIX HapoaoB BnageTb P 1 KOHTPONUPOBaTb UX C TOYKM 3peHNst 06beMa oXpaHbl,
obecneunBaemoro mexayHapogHbiMy cornawleHmsamu. B yacTHOCTU, HEBO3MOXHOCTb
KOHTponuposaTtb [P 1 cBsizaHHble ¢ HAMKM T3 MOXET eLle Sonblue nogpbiBaTh
NPOAOBOSbLCTBEHHYO 6€30MacHOCTb N CyBEPEHUTET, a TakkKe TpaguLMOHHbIE CUCTEMBI
30paBOOXPaHEHNS.

43. TlocnencTeus pacnpoCTpaHEHUs] HOBbIX TEXHOMOMMN C TOUKM 3pEHMS BHEOPEHUSA
HaunoHanbHbIX Mep, obecneunBatoLnx ncnonb3osaHue [P 1 cBA3aHHbIX ¢ HUMKU T3, a Takke
MEeXaHNU3MOB COBMECTHOIO UCNONb30BaHWs BbIrog, aHanu3npyTca u apyrumm oopymamu, B
ToM yucre CneumanbHOW rpynnon TEXHNYECKUX IKCNepToB No Lndgposon nHdopmauum o
nocrnenoBaTenbHOCTAX B OTHOLIEHUN FEHETUYECKMUX PEeCYpCcoB, co3gaHHon B pamkax KBP. 3tu
nocnencTeusa NpuaHatoTcs B TekcTe [peacenatens, KOTOpbI NpeanonaraeT, YTo OHW CO3a4atoT
«BCTPOEHHbIA MexaHn3M», NO3BONAIOLLNIA peLlaTb Takme Npobnembl No Mepe nx
BO3HUKHOBEHMSA*!. BnuaHue HOBbIX TEXHOMOMI, NO3BONAOLWNX CekBeHpoBaTb P B
uncpoBon bopmMe, MOXKET CTaTb 3HAYMMbIM C TOYKM 3PEHUSI NPaB KOPEHHbIX HAPOAOB BNageTb
N OCYLLECTBNATb KOHTPOMb Hag cBomMK P 1 cBazaHHbIMK ¢ HUMK T3, 1 B CBOE BpeMS
notpe6oBaTb yyeTa B npoekTax TekctoB MKIP42,

Ob6sA3aTenbHOe packpbiTue

44. B npoekTax TekcToB, kacatowmxcs I'P 1 ceasaHHbIx ¢ HUMK T3 (kak B CBOAHOM
OOKYMeHTe, Tak 1 B TekcTe Npeacenartens), COAEPXUTCA NpeanoxeHne BBeCT TpeboBaHme
00513aTeNbHOro PackpbITUA NUUAMK, NOAAILLNMM NAaTEHTHbIE 3asiBKN, UCTOYHMKA [P,
urypupyrowmx B nx 3asekax. OCHOBHOWM BONpPOC B OTHoLweHuu [P 3akntodyaeTcs B ToMm,
cnegyeT Nu BBECTW B MATEHTHOE 3aKOHO4ATENbLCTBO HOBOE TpeboBaHme 06 obsa3aTensHOM
packpbITUK npoucxoxaeHna INP.

39 CneunanbHas rpynna TexHuyeckux akcneptos KBP no umdgposon nHopmaumm o nocnegoBaTernbHOCTSX B
OTHOLLEHUMN reHeTudecknx pecypcos (DSI-AHTEG); Manuel Ruiz Muller, Access to Genetic Resources and Benefit
Sharing 25 Years on: Progress and Challenges (International Centre for Trade and Development, Issue Paper No.44,
2018), vii. <https://www.voices4biojustice.org/wp-content/uploads/2018/12/Access-to-Genetic-Resources-and-
Benefit-Sharing-25-Years-On-Progress-and-Challenges.pdf> 25 mas 2020 roga; HegasHum npumepom LIAM
ABNAETCA UcxogHbIn kog Bupyca COVID-19, pacnpocTpaHeHHbI Yepe3 MexaHnam obecrneyeHmns roTOBHOCTM K
navgemunyeckomy rpunny (Mexanunsm I'TIT7), oTkpbIBatOLWMA 4OCTYN K NatoreHam Ansi paspaboTku BakUUH U METOO0B
neyeHuns 6e3 focTyna K reHeTM4eckoMy matepuany; BcemmpHasa opraHnsauns 3gpaBooxpaHeHus, 64-a ceccus
BcemupHoli accambneun 3apaBooxpaHeHusi, MexaHnam obecneyeHuns roTOBHOCTU K MaHAEMUYECKOMY rpunmny,
WHAG64.5.

40 OMKHOOH, ctatbs 31, ctaTba 23.

4 CBD/COP/DEC/XIII/16 — Pewenne KoHdepeHuun ctopoH KBP o1 16 gekabps 2016 roga;
CBD/NP/MOP/DEC/2/14 — PeweHue ctopoH Harorickoro npotokona ot 16 aekabpsi 2016 r.; Tekct MNpeacenarens,
cratbsa 9.

42 TekcT MNpeacenartens, npuMedaHus k ctatbe 9; CneumanbHas rpynna TexHnyecknx akcneptoB KBP no
LUMPOBOM MHCpOPMAaLMM O MOCNEA0BATENBLHOCTSX B OTHOLLIEHUN reHeTudecknx pecypcoB (AHTEG DSI), MoHpeans,
Kanapa, 13-16 despans 2018 roga, CBD/DSI/AHTEG/2018/1/4.
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45. ObgasatenbHoe packpbliTie MHdopMaLumn — 3TO 3aLMTHaAS Mepa, Npu3BaHHas
npeaoTBpallaTh HenpaBoMepHoe npucsoeHune P 1 cBa3aHHbIX ¢ HUMK T343. Takoe
TpeboBaHve o3Hayano 6bl 06s3aTeNbHOE pacKpbITUE COOTBETCTBYOLLEN MHApOpMaLMn B
3asBKax, NnpegMeT KOTOpbIX NpegnonaraeT ncnonb3osanne P 1 cBsa3aHHbIX ¢ HUMK T3 unun
OCHOBaH Ha Hux. [Npeanaraemoe TpeboBaHue 06 00s13aTENbHOM PaCKpPbITUM O3HAYaeT, YTO
3aaBuTENM 0683aHbl pacKpbliBaTb B CBOMX MATEHTHbIX 3asBKax «CTpaHy npoucxoxaeHus» P,
ecnv n3obpeTeHne CyLLLEeCTBEHHbIM UM HENocpeaCcTBEHHbIM 06pa3oM OCHOBaHO Ha
ucnonb3osaHum MP*, Kak npegnaraetcsa B NpoekTe CBOAHOMO AOKYMeHTa, MHdopmaLuus,
noanexatias packpbITUo, BKNoYana 6bl CTpaHy NPOMCXOXAEHUST UM UCTOYHUK TP n
CBsI3@aHHbIX C HUMK T3 n/unn noaTeepxgeHne Hanuuna cornawenun o JCUB. B Tekcte
Mpepncenartens Takke COAEPXKUTCS NPeasioKeHNe O PackpbITUM MHPOPMALIMM O KOPEHHbIX
Hapoaax, NpeAoCTaBMBLLMX COOTBETCTBYIOLWME T34,

46. B uenom ®opym kopeHHbIx Hapogos npu MKIP nogaepxan npegnoxeHune o6
o6s3aTeNbHOM packpbiTUM MHCpOpMaLUK, NPY YCIOBUK, YTO TaKoe packpbiTUe BKMOYaeT
pokasatenbctBa Hannuua CMNOC kopeHHbIX HapoaoB, ocHoBaHHOro Ha BCY, a Takke
CNpaBeanMBoro 1 PaBHOro MCMoNb30BaHNsA Bbirog*e.

47. OcTaeTcs HEACHbIM, AOIMKHO N ycrnoBme 0653aTenbHOro packpbiTUa HopmaLmm npu
duanyeckom goctyne K 'P npumeHATbLCA Takke K AocTyny K nHdopmauum o I'P, nonyyaemon
nyTemMm LUNpPOBOro CEKBEHNPOBAHNSA. ITOT BOMNPOC MOXET noTpedoBaTh JanbHENLIEro
paccmoTpenmnsa B MKI'P BOUC. B Tekcte lNpepcenatens U CBOAHOM OOKYMEHTE NPOBOAUTCA
pasnuume mexay P, nonyyaembimn omaundeckun, n NP, nonyvyaembimun n3 6a3 1 xpaHunuiy
OaHHbIX, HO HE YTOYHSAETCS, PacnpoCTPaHSETCa Nn ycrnoBme 0643aTenbHOro packpbITUs
WHopMaumn, npumeHsemoe npu pusmdeckom goctyne K [P, Takke Ha 4OCTyn K MHdopmauum
o 'P, nonyyaemon nytem umdpoBOro CEKBEHNMPOBaHNS, U CBA3aHHbIM ¢ HUMK T3. lMpobnema
NpoCrnexmnBaeMocT CBA3en Mexay npaBaMu KOpeHHbIX HapoaoB U MHdopMaunen o NP,
nony4aemou nytem LMdpoBOro CEKBEHNPOBaHNS, U COOTBETCTBYOWMMMK T3, cBA3aHa C
6ecnpeLiefeHTHLIMU CMOXHOCTAMMUY.

Pa3pelueHue crnopos

48. B npoekTax TEKCTOB npegnaralTca MEeTOAbl pa3peLLeHnst CNopoB, KacatoLmxcs
packpbiTusa nctouHuka NP. B TekcTte MNpeacenatensa coaepXxutca npeanioxkeHne o BBeAEHUN
06a3aTenbHOro MexaHn3Ma paspeLLeHns CropoB HALMOHANbHOrO YPOBHS, NO3BOMNSAIOLLENO
CTOpPOHaM COrfacoBbiBaTb B3aMMONprUeMrieMble peLLeHnsl, KOTOpbIA MOr Obl BKNHOYATb
cornalleHus o Bbinnartax posantu*®, B To BpeMsl kak B CBOAHOM [OKyMeHTe npeanaraercs
NPUMEHATb afeKBaTHblE MEXaHN3Mbl pa3peLleHnst CrnopoBS.

43
44
45

TekcT MNpeacenatens, BCTyNUTENbHbIE 3aMeYaHus; CBOAHbIV TekcT, cT. 10.4.

TekcT MNpeacenatens, cT. 3.1, cT. 3.2; cBOAHbIN TEKCT, cT. 10.4.

Tekct MNpepcenatens, cT. 3, npumedanus K cT. 3; Graham Dutfield, ‘Legal and Economic Aspects of
Traditional Knowledge’ in Keith E Maskus and Jerome H Reichman (eds), International Public Goods and Transfer of
Technology Under a Globalized Intellectual Property Regime (Cambridge University Press, 1st ed, 2005), 506.

46 Doknag KomuteTa no MHTennekTyansHoi cCOGCTBEHHOCTM U FEHETUYECKMM pecypcam, TpaauLMOHHbIM
3HaHWSIM 1 GhonbkIopy, 3aseneHne ®oHga Tebteb6a oT MeHn Popyma KOpeHHbIX HapoaoB, 35-a ceccus, YKeHeBa,
12-23 mapTta 2018 roga. JokymeHT WIPO/GRTKF/IC/35/10, nyHkT 23.

47 CBD AHTEG DS, 13-16 ceBpans 2018 roaa, CBD/DSI/AHTEG/2018/1/4, nyHKT 29.

48 TekcT Mpeacenarens, cT. 6.5.

49 CBOOHbIN TEKCT, cTaThs 6.4
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49. C TOYKM 3pEHMSI KOPEHHBIX HAPOOOB, YYNTbIBAs BO3MOXHOCTb NMPETEH3UN K 3apyBexHbIM 1
MeXAyHapoOHbIM KOprnopauusam 1 yupexaeHnsam, 6asnpyowmmcs B pyrux cTpaHax, Knovesoe
3Ha4yeHVe umeeT JOCTYN K Takum mexaHusmam. [Ing Bo3byxaeHus cnopos no Bonpocam
06a3aTenbHOro packpbITUS MHOPMaLMK KOPEHHbIE Hapoabl AOMKHbI ByayT obnagaTb
COOTBETCTBYIOLLEN NPaBOCNOCOBHOCTBIO, @ NPUHLMIM NPOLIECCYanbHOW CNpaBeasiMBOCTN MOXET
TpeboBaTb NPUHATUSA AONOSTHUTENBHbLIX MEP N0 06ecneyYeHnto AOCTYNHOCTU TakKNX MEXaHNU3MOB.
OMNKHOOH npeaycmaTpmBaeT nonoxuntenbHoe 0643aTtensCTBO rocygapcts obecnevmBathb
BO3MOXHOCTb NONy4EHUs1 KOPEHHBIMU Hapogamn (PUHAHCOBON U TEXHUYECKOW NOMOLLM,
Heobxoanmon Ansa ocyLecTBNEHMA UX NpaBs, U yCTaHaBNMBaTb CNpaBeanBble, HE3aBUCUMbIE,
GecnpucTpacTHble, OTKPbITbIE Y NPO3payHble Npoueaypbl Npu3HaHMsa 1 cyaebHon 3amThbl Npas
KOpPEeHHbIX HapoaoB®°.

I'Ipocne>KV| BaeMoOCTb

50. B ycnosusx, korga nigopmauns o 'P moxeT ObiTb nonyyeHa nytem LmndgpoBoro
CEKBEHMPOBAHWS, OTCIEXMBAHMNE NPOUCXOXKAEHNA NMPaB KOPEHHbIX HAPOAO0B Ha BNaaeHwue,
KOHTPOSIb U NOSTyYeHMe BbIro4 OT M306peTeHMI, B KOTOPbIX MPUMEHSAOTCA TPagULNOHHO
ncnonbdyemble nmun NP, MOXeT BbI3biBaTh OOMbLUME CAOKHOCTU. OTO MOXET ObiTb 3HAYMMbIM
MOMEHTOM [J19 KOPEHHbIX HApoAoB B xoae byayLux neperosopos B pamkax MKIP. B
peLleHnn 3aaad, CBSA3aHHbIX C MPOCNEXNBaHNEM NPOUCXOXAEHUSA Npas, Mornun 66l NOMOYb
Takue TexHonoruu, kak 6nokdyenH®’. MpumeHeHVe Takux MHHOBALIMOHHBLIX Mep TpebyeT
OCO3HAHHOr0 y4acTUs KOPEHHbIX HApPOAOB B ONpeAeneHnn Nx pUCKOB U NPenMyLLECTB.

YACTb 3. SAKITIOYUTENbHbIE COOBPAXXEHUA

51. MexagyHapogHo-npaBoBble JOKYMEHTbI B OTHowweHUN TP 1 cBA3aHHbIX ¢ HUMK T3, a
Takke B oTHoweHun T3 1 TBK, 4OMmKHbI HAXOAUTLCS BO B3aMMOLOMOMHSAOLWMX OTHOLLUEHUSIX C
APYrMMU MeXOYyHapOAHbIMU AOKYMEHTaMm1, 0COOEHHO AOKYyMEHTaMM, KacaroLMMIcs npas
yenoseka. [NpaBOBON JOKYMEHT (QOKYMEHTbI) HE AOSMKEH (He JOSMKHbI) cokpallaTb ob6bem npas
1 06A3aHHOCTEN, BblTEKAOLWMUX U3 CYLLIECTBYOLUX MEXAYHAPOOHbIX COrnaLleHnA, U He JOIMKeH
(He momKHbI) co3aaBaTb Kakyo-nmbo nepapxuto.

52. TpoekTbl TEKCTOB NpegnonaratT UX B3anMOLOMNONHSAOLWMNA XapaKkTep No OTHOLLEHWUIO K
OMKHOOH n npsimo cecbinatotcs Ha Hee. OMNMKHOOH 6bina npuHaTa NeHepanbHom
Accambneenn OOH, u cTpaHbl, KOTOpble NEpPBOHAYanbHO roflocoBany NPOTUB Hee, C TeX Nop
n3meHunm ceom nosumumn. Takum obpasom, ONKHOOH nonb3yetca Bceobuwum npmusHaHuem. B
CBSA3M C 9TUM €€ NOSOXKEHUS OOIMKHbI YYUTbIBATLCA NPY pa3paboTke OCHOBHbIX NMOMOXEHUI
npaBoOBLIX TEKCTOB, kKacatowmxcsa T3, TBK u 'P kopeHHbIX HapogoB. YuuThiBasa Bceobllee
NpU3HaHWe Aeknapauun, NormyHo oXxmnaatb BCEOOLLEro OCyLLEeCTBNEHNSI €€ NONOXEHWN.

53. [MockonbKy rocyaapcTea B COCTOSIHUM YCTaHaBNMBaTh GanaHC MHTEPECOB Pa3fiMyHbIX
rpynn BHyTPW CBOMX CTpaH, NpaBa KOPEHHbIX HAPOA4OB OCTAlOTCA B CUIE U JOSDKHbI
cobniogatbes. paBa UHTeNnnekTyansHOM COOCTBEHHOCTM KaKOW-TO OAHOWM rpynmbl HE MOryT
OTMEHSITb NPU3HaHHbIE NpaBa KOPEHHbIX Hapoaos2,

[KoHeL, npunoxeHna n ookymMeHTa]

50 ONKHOOH, cT. 27, cT1. 39, cT. 40; MexayHapoAHbI NakT O rpaxaaHCKuX 1 nonutuyeckmx npasax (Mrirriri),
B3amevaHue obuiero nopsigka Ne 23.

51 CBD AHTEG DS, 13-16 deBpans 2018 roga, CBD/DSI/AHTEG/2018/1/4, nyHkT 29. Frederic Perron-Welch,
Blockchain Technology and Access and Benefit Sharing, 7 aBrycta 2018 roga.

52 BOWC (Hapsgy ¢ Apyrumu yudpexaeHnamm, gongamm n nporpammamm OOH) exxerogHo oT4yMTbIBaETCS O
OOCTWXKeHUAX B peanusaumm O6uecuctemHoro nnada genctamin OOH (0N[4 OOH) B aTnx obnactsx. eHepanbHbIN
cekpetapb OOH npuHan Ol ansa cogenctausa nocrnegoBatensHomy ocyulectasnexuto JMKHOOH.



