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At the tenth session of the Standing Committee on the Law of Patents it was

agreed that the International Bureau would prepare a study on the concept of

"enlarged novelty", focussing initially on the prior art effect of earlier

filed, but later published applications, but also considering the

implications of extending such a concept to novelty in general.

In the invitation from WIPO to submit any information with respect to the

application of the requirement of novelty under the respective

national/regional practices it refers to the following issues:

‑  How is the requirement of novelty determined with respect to the prior

art under draft SPLT Article 8(1)?

‑  How is the requirement of novelty (or novelty and inventive

step/non‑obviousness) determined with respect to the prior art under draft

SPLT Article 8(2)?

The definition of prior art described in SPLT Article 8(1) is in agreement

with the definition of prior art used in Danish practice.

The Danish patent law § 2(2), last paragraph describes the criteria of

novelty as the only criteria used when taken into account the prior art

effect of earlier filed, but later published applications.

Accordingly, the Danish practice is in agreement with the practice described

in SPLT Article 8(2)(a).

Referring to paragraph 14 of the summary of the tenth SCP meeting Denmark is

included in the majority of countries that the prior art effect of earlier

applications should apply to novelty only and not to both novelty and

inventive step.

The Danish patent law § 31 describes the conditions for an international

application having effect in Denmark.

The Danish law is in agreement with Alternative A of SPLT Article 8(2)(b)

where the earlier international applications under the PCT have prior art

effect under Article 8(2) only where those international applications enter

into the national phase of the Contracting Party concerned.
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