MOLDOVA

1) How is the requirement of novelty determined with respect to the prior art under draft SPLT Art. 8(1)?

The prior art, according to Art. 5(2) of the Law No. 461-xiii of May 18, 1995 on Patent for Inventions, amended on March 26, 1996, on June 23, 2000, on November 8, 2002 and on November 21, 2003 (hereinafter the Law No. 461/1995), comprise everything made available to the public in any part of the world before the date of filling, if a priority has been claimed, before the priority date of the patent application.

The Guidelines for the Substantive Examination in the AGEPI define the prior art as “everything made available to the public by means of a written or oral disclosure, by use or in any way, before the filing date of the application or, where a priority was claimed, before the priority date of that application” (Chapter IV, paragraph 5.1).

The information is considered made available to the public if it is contained in an information source, to which any person has access or if its content was communicated to them (Rule 2.8 of the Regulations on the Applications of the Law No. 461/1995).
The means by which the information is made available to the public are defined in the Guidelines for Substantive Examination (Ch. IV, par. 5.1) and are identical to those set out in the Practice Guidelines under the SPLT, par. 90.

Thus, any information made available to the public in any way and any means mentioned above will take away the novelty of the claimed invention, provided that the information have been made available before the priority date of the invention, with the possibility of identifying that date. 

Within the examination procedure, the prior art document relevant for the purpose of considering the novelty, usually, is a written disclosure for which the publication date is identified.

The prior disclosures made by use or display are introduced normally in the opposition procedure. Although, these may be opposed also in the examination procedure, provided that the object of the invention is clear and identifiable from the available information (also presented in written form). 

As to the prior oral disclosures, these can be opposed, if recorded adequately on an information carrier at the indicated date or reproduced in written form.  Where the document reproducing an oral disclosure, which have been made available to the public before the date of the priority of the application but was published on or after that date, it will be considered as destroying the novelty, because it will be presumed that the document gives a true account of the earlier oral disclosure, with the exception of proof of contrary.  

2) How is the requirement of novelty (or novelty and inventive step/non-obviousness) determined with respect to the prior art under draft SPLT Article 8(2)?

According to Rule 69.4 of the Regulations on the Applications of the Law No. 461/1995, the patent and utility models applications filed with the office, that have a priority date prior to the date of applications being examined, shall form part of the prior art, for the purpose of determining the novelty, provided that this earlier application shall be published subsequently. 

Where an earlier application is rejected, withdrawn or considered withdrawn before the termination of the technical preparations for publication, that application shall not form part of the prior art as regard to the novelty (Rule 67.3 of the Regulations of the Law No. 461/1995). However, if such an application was published because the technical preparations have been completed, it shall be considered as forming part of the prior art, according to Art. 5(2) of the Law No. 461/1995 (or Art. 8(1) draft SPLT) and not according to Art. 8(2) SPLT.

The similar provisions are applied to PCT applications designating the Office, but the difference consists in the fact that they form part of the prior art under Art 8(2) of SPLT from the date of priority only where those applications enter into the national phase and, at the date of entering into the national phase, have been supplied the translation of the original application in official language together with this original application and have been paid the prescribed national fee of filing. In fact, the provision thereof is in conformity with alternative A of Art. 8(2) (b) of draft SPLT.

We consider that the maintenance of limitation between the prior art, under Art. 8(1) and Art. 8 (2) of draft SPLT, is adequate because the extension of such concept to novelty in general would affect the crucial principle for novelty - to be available to the public at the date of priority.

Because of the same reasons, we consider that the inventive step should be judged at the date of creation of the invention, i.e. it should be judged the technical contribution brought by the invention to the prior art which have been known for the inventor (made available to the public) on the priority date of application; in other words, the effects of the prior art according to Art. 8(2) of SPLT will be applied only for novelty.

