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In connection with the World Intellectual Property Organization (WIPO) project on 
Intellectual Property and Competition Policy, WIPO commissioned the Center on Law 
and Information Policy at Fordham University School of Law (CLIP) to undertake a 
review of relevant literature in order to analyze the role of intellectual property (IP) rights 
as a barrier to entry.  In particular, WIPO sought information on literature that addressed 
developing countries and that was empirical in nature.   WIPO further hoped that the 
study would reveal literature that identified factors in the use of IP rights as exclusionary 
measures.  And, lastly, WIPO sought information on whether additional empirical studies 
will be feasible and/or necessary to better understand how and how much IP rights can 
be used to bar or delay the entry of competitors. 

A. Research Methodology 
 

To conduct the literature review, CLIP developed a methodology to research the 
relevant literature as comprehensively as possible.   CLIP used a search approach and 
search terms, described below, to provide consistent and thorough identification of 
relevant literature in the major academic reference databases.    Once publications were 
identified, CLIP then reviewed these publications to determine if they were, in fact, 
appropriate for inclusion in the bibliography.   From the bibliography constructed through 
this approach, CLIP then categorized the publications to identify trends in the literature. 

 

B. Search Approach 
 

CLIP began by selecting a number of broad search terms to use across the major 
academic reference databases.  CLIP’s research team was assisted in this selection 
process by Fordham competition law professors Mark Patterson and Barry Hawk, as 
well as Fordham Research Librarian, Todd Melnick.  The search strategy was based on 
the idea that key words would be combined with types of IP (e.g. barriers to entry and 
copyrights, barriers to entry and patents, barriers to entry and trademarks) and then 
systematically used in searches in each of the major academic reference databases.  

 

This approach was favored for a number of reasons.  First, it is comprehensive.  The 
strategy ensures that as long as the two search terms are mentioned in the publication, 
the publication will show up in the search results.  While the search results would have 
many false positives, the approach assured that all possibly relevant publications would 
most likely be identified.  Similarly, the omission of a relevant publication would be 
inadvertent and less likely to occur.  Second, the searches are reproducible.  The 
systematic nature of this approach ensures that any person can replicate the 
completeness of CLIP’s work and can update the research as needed in the future.  

 
In addition, a date filter was selected for two reasons.  First, searches were generally 
limited to literature published subsequent to January 1, 2000, in order to have 
meaningful results capturing the current trends.  Some of the research databases used 
by the CLIP team catalog a large number of journals and therefore would return an 
unmanageably large set of search results – e.g. some searches with the date limitation 
still yielded in excess of 5,000 results.  For these large databases, the date filter helped 
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to target meaningful results for the actual trends.  Second, seminal literature published 
prior to 2000 would emerge from the CLIP review of search results.  CLIP determined 
that following the completion of the initial searches, the research team would thoroughly 
review a selection of the articles deemed most relevant.  During this review, the team 
would pay close attention to the articles’ references in order to identify any sources that 
might have been missed in the comprehensive searches.  To the extent the more 
current literature relied on works published prior to 2000, such works would be 
referenced in the articles reviewed by the research team. 

 

C. Selection of Search Terms 
 

CLIP constructed two layer composite searches.  As a first layer, each major field of IP 
was used as a search term:  "patent", "copyright" and "trademark."  In addition, CLIP 
used three other search terms for types of IP: "trade secret", "database right" and 
"TRIPS" (the common acronym for the WTO’s Agreement on Trade-Related Aspects of 
Intellectual Property Rights).  The search query terms for the major fields of IP were 
meant to assure a wide-ranging result.  The addition of the terms "trade secret" and 
"database right" were intended to yield publications that might involve industries where 
the other types of IP did not play a role.  Finally, the addition of the term TRIPS was 
intended to uncover results that describe the international IP regime as a whole, rather 
than individual types of property rights in particular. 

 
As a second layer, each of the first layer terms was then combined with a second term.  
The second layer terms were broken down into four groups.  The first group addressed 
market entry (or the lack thereof) and consisted of the search terms:  “entry barriers”, 
“market entry”, “entry cost.”  These search terms tracked the precise focus of this study.  
The second group targeted those articles relating to the use of IP as a means to divide a 
common market (such as the European Community) into separate areas.  The third 
group consisted of the term “economic development.”  This term was included to assure 
that articles addressing the role of IP as a barrier to entry for (enterprises in) developing 
countries would be captured by the searches.  The fourth group was intended to target 
the use of IP as a part of entrepreneurial activity and consisted of the search terms: 
“merger” and “start-up.”  These terms sought to identify literature that addressed the 
cost or benefit of IP in starting up and selling a business. 

 

The research approach and the use of the search terms are best visualized as a matrix.  
See Table 1 below.  Searches were conducted using the combination of terms reflected 
by each of the boxes in the matrix (e.g. “patent” was searched in combination with each 
of the second layer terms on the vertical axis of the matrix.)   

 
 

Table 1 
 

  Patent Copyright Trade 
secret 

Trademark Database 
rights 

TRIPS
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Barrier(s) to 
entry 

          

Entry barrier(s)           

Market entry       

I 

Entry cost       

Market 
integration 

          

II 
Market 
segmentation 

          

III Economic 
development 

          

Merger           

Joint venture           IV 

Start-up           

 
 

During the course of the research, some of the searches resulted in overwhelming 
volumes of false positives within possibly relevant literature—e.g. total yields exceeding 
5,000 hits in some cases.  For these cases, additional search query criteria were 
introduced to more accurately pinpoint the number of truly relevant publications.  In 
some cases, the search queries included a condition that certain terms should appear 
more than 10 times in the publication for it to be considered relevant.  In other cases, the 
search queries included a condition that the first and second layer terms should be 
found within a certain proximity to each other – e.g. “patent” had to be within 25 words of 
“merger” in order for the publication to be considered relevant. 

D. Databases 
 

CLIP selected a set of major reference databases of academic literature to assure a 
comprehensive set of sources for economic, legal and law-related periodicals.1  The 
research covered the following reference databases: 

 

1. ABI/Inform (ProQuest) – This is a database that offers full-text search in over 
3,000 journals, including periodicals on business, economics and finance.  

2. EconLit - This is an index that covers a wide range of world-wide economics 
literature, some of which is available for full-text search.  

                                                            
1  CLIP limited its research to English language publications. 
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3. Index of Foreign Legal Periodicals - This is an index of foreign  
(i.e. non-US) legal periodicals that only includes publication titles and does not 
offer full-text search. 

4. Index of Legal Periodicals - This is an index that covers the 500 most significant 
legal periodicals.  Like the Index of Foreign Legal Periodicals, however, it only 
includes titles and does not allow full-text search. 

5. JSTOR – This is a database that offers full-text search into more than 
a 1,000 journals across several disciplines, emphasizing law, economics and 
political science. 

6. Legal Resources Index (LegalTrac) – This is a database that provides full-text 
search to over 875 legal periodicals and contains an additional 1,000 law-related 
articles from other fields. 

7. LexisNexis & WestLaw - Together, these two databases offer full-text search for 
virtually every American legal periodical, as well as numerous foreign and 
international journals. 

8. Social Sciences Research Network (SSRN) – This is a database containing final 
versions and drafts of articles that are often published in major academic law and 
economic journals.    The database covers most of the social science disciplines 
and typically offers access to articles before they are published in print. 

9. WorldCat - This index provides an overview of most publications available in the 
world’s libraries. It’s limited by the lack of a full-text search, although most entries 
have subject and keyword headings. 

 
E. Review of Search Results 
 

Each CLIP team member was assigned one or more specific databases to research 
according to the search protocol.  The initial searches produced approximately 28,000 
potentially relevant results.2  These initial results, however, included a substantial 
number of false positives and duplicates, so an additional level of filtering was 
necessary.  In the next round of filtering, the CLIP team members reviewed the citations 
and abstracts, when available, to filter out the false positives and duplicates.  False 
positives were identified using the following methodology.  First, publications that were 
clearly outside the scope of this literature review were marked as “not relevant.”  When a 
search result included certain search terms, but did not focus on IP, competition, market 
entry or economic development as its subject matter, the publication was marked as “not 
relevant.”  Second, publications were marked as “not relevant” when they contained only 
a casual or limited examination of IP as a barrier to market entry.  For example, if a 
search term was found in the text of the article only once or twice, this indicated that the 
article was not focused on IP as a barrier to entry and was of low relevance.  Similarly,  
if the search term was not found throughout the article, but was concentrated within a 
few paragraphs of the article, the article as a whole would typically be focusing on an 
unrelated matter and not be relevant.  Lastly, an article in which the search term only 
appeared in the footnotes, rather than its body, was assumed to be of lower relevance.  
Third, towards the beginning of this review phase, a meeting was held to find common 
ground among the team members regarding which articles were relevant and which 
were not.  Finally, the researchers were instructed to mark a publication “possibly 

 
2  These results were primarily journal articles, though they did include books and book 

chapters.  Throughout this report, we refer to these results as “articles” and delineate in the 
footnotes and bibliography those that are books or book chapters. 
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relevant” when in doubt of the relevance.  These possibly relevant articles were then 
reviewed by another team member and, if necessary, reviewed again in a research team 
meeting.  Whenever an article was identified as relevant, its citation was stored for later 
review and categorization.   

 

After this phase of filtering, the CLIP research team identified approximately 460 
relevant publications for analysis.  Once all the relevant citations were identified, the 
CLIP team members categorized them by type of IP and then by sub-category according 
to issues addressed by the literature. 

 

II. FINDINGS 
 

The literature review produced approximately 460 relevant publications that examine IP 
as a barrier to market entry.  From this sample several large trends were noted.   

 

First, the majority of the literature in this field is not truly empirical.  Most of the literature 
is descriptive or theoretical.  Empirical studies of IP as a barrier to market entry are rare, 
emerging mostly in the context of patent rights. 

 

Second, the CLIP team noted that certain substantive rights were examined in the 
literature more frequently than others.  A large number of articles focus exclusively on 
patent rights3 while a substantially smaller number examine copyright, trademark and 
trade secret. 4 Another large group of articles examine IP rights generally rather than 
focus on a single specific substantive right.5 

 

Third, a large number of articles discuss IP and competition issues generally without 
focusing on specific problems or issues.  Notably, the CLIP team identified a number of 
publications that comment generally on how competition law and IP law overlap and 
impact each other without more specific focus. 

 

Fourth, although much of the literature appears to be broad in scope and focus, some 
subject matter trends did appear.  

 

All of these trends are identified below with respect to (A) literature generally discussing 
IP rights; (B) literature examining patent law;  (C) literature focused on copyright law;  

 
3    206 articles focus exclusively on patent rights.  

 
4  34 articles examine copyright, 23 examine trademark and 8 examine trade secret. 
 
5  192 articles appear to focus on intellectual property rights generally. 
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(D) literature focused on trademark law; and (E) literature addressing trade secret 
doctrine. 

 

A. IP Generally 
 

The CLIP research team identified 192 publications that examine IP rights and market 
entry generally.  These sources addressed broad IP issues associated with market 
access and development.  These articles can be grouped and are analyzed below 
according to a set of trends:  (1) IP rights scope and market entry barriers; (2) corporate 
IP strategies and markets; (3) licensing and markets; (4) IP litigation and its effects on 
market entry; (5) information, communications and technology sector (ICT); (6) 
geographic case studies; (7) IP protection as a barrier to international trade;  and (8) 
linkage between international IP protection standards and economic development. 

 

1. IP Rights Scope and Market Entry Barriers 
 

A group of articles examine how a broad scope of IP rights may act as a barrier to 
market entry.  This trend in the publications largely focuses on how the scope of IP 
rights can create antitrust problems in the contexts of market entry, innovation, and 
competition.  Some authors specifically focus on high profile domestic cases such as the 
Microsoft antitrust litigation. 

 

Most publications note the general tension between antitrust law and IP law.  Both exist 
as separate regulatory regimes in most countries, but the articles emphasize that they 
share the same goal of fostering an efficient market for goods and services.  Many 
observe, however, that the expanding scope of IP rights has the potential to create 
market barriers that are at odds with the antitrust laws.  Many studies explore the 
appropriate scope of IP rights to balance the two legal regimes.  They examine industry 
markets, structures, and processes from both legal and economic perspectives to 
determine how to strike the appropriate balance between facilitating competitive markets 
and developing IP rights regimes.  Most publications agree that strong IP protection has 
the potential to be anticompetitive and hinder market entry.  Some conclude that broad 
IP rights can create and maintain monopolies.6  Others suggest that IP and antitrust law 
are not fundamentally antagonistic, but that IP rights may be used to extend monopolies 
beyond the scope of IP protection.7  These authors emphasize error costs and note the 
anticompetitive harm that could result from a false ruling for a plaintiff in an IP dispute.  

 
6  See, e.g., Rubin, Jonathan L., “The IP Grab: The Struggle between Intellectual Property 

Rights and Antitrust: Patents, Antitrust, And Rivalry In Standard-Setting,” Rutgers Law 
Journal 38 (2007): 509; Ghosh, Shubha, “Decoding and Recoding Natural Monopoly, 
Deregulation, and Intellectual Property,” University of Illinois Law Review (2008): 1125. 

 
7  See, e.g., Cotter, Thomas F., “The Procompetitive Interest in Intellectual Property Law,” 

William & Mary Law Review 48(2) (2006): 483; Williamson, Dean V., “Antitrust, Innovation, 
and Uncertain Property Rights: Some Practical Considerations,” Duke Law & Technology 
Review (2010): 1.  
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These publications also examine patent thickets, anticompetitive agreements, joint 
ventures, and mergers to illustrate how IP rights holders can exploit monopolies 
obtained through IP rights.  Despite this anticompetitive potential, most authors agree 
that IP rights remain critical for the efficient functioning of markets, although some 
authors argue that IP might promote competition in ways inconsistent with antitrust laws. 

 

Many authors also examine the general appropriateness of applying antitrust principles 
to IP.  A number of authors highlight the economic and political dimensions of this trend.  
Some remain critical of the presumption that IP rights automatically confer market power 
to their owner.  Scholars remain divided on solutions to resolving the conflict between 
the two bodies of law.  A few authors suggest removing IP commercialization from 
antitrust scrutiny altogether.8  They emphasize that innovation depends upon 
collaborative research and development and collaboration among competing entities 
produces innovation.  Some note empirical research that has suggested parties with 
shared know-how and capabilities significantly contribute to such productive 
collaboration but may run afoul of antitrust laws.9  In contrast, other authors propose 
ways to reconcile both overlapping regimes.  For instance, prominent antitrust scholar 
Herbert Hovenkamp, contends that courts can determine the legality of IP settlement 
agreements in most cases without inquiring into the merits of the dispute.  He argues, 
however, that in the narrow set of cases where the merits of the IP dispute are relevant, 
antitrust’s rule of reason is unhelpful and courts should instead inquire into the validity, 
enforceability, and infringement issues in the underlying case, with particular sensitivity 
to both the type of IP right at issue and the industrial context of the dispute.10 
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corporate business strategies in order to permit or restrict entry into new markets.   
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Some of these articles examine the impact of IP law regimes on the corporate activities 
of small innovative firms trying to enter markets.11  These authors note that small firms 
have traditionally been important sources of research and development in technological 
industries, while larger firms gain advantages from economies of scale and knowledge 
accumulated from previous research and development.  They note, however, that few IP 
law doctrines currently consider their needs or activities.  Focusing on market structure 
and efficiency, some authors suggest that IP regimes should make greater efforts to 
provide small firms with some type of preferential treatment to encourage innovation.  
Scholars focus on both technology markets and capital markets.  Overall, however, as 
one author notes, this area lacks empirical research. 12 

 

These articles also consider the role that IP rights have in corporate mergers and joint 
ventures.13  They examine how corporate decisions regarding IP may open or limit 
markets.  In these discussions, the authors typically consider how antitrust regimes 
applicable to mergers and joint ventures impact corporate strategies involving IP.  
Authors note the recent expansion of merger enforcement worldwide. 

 

Some scholars also explore the importance of IP rights in coordinating research joint 
ventures. 14 These arrangements involve agreements among companies to collaborate 
in conducting research and development.  These authors also consider the antitrust 
implications of sharing IP rights, particularly how joint ventures among competitors can 
risk antitrust violations.  Some authors explore the notion of innovation markets.  Most 
authors overall conclude that research fuels the engine of innovation and is integral in 
producing competitive industries. 
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3. Licensing and Markets 
 

This group of articles examines how exclusive rights and licensing can affect economic 
development and market entry.  The articles in this subset explore licensing as a 
catalyst for economic development15, the antitrust implications associated with refusal to 
license IP,16 and international licensing as an enabler for strengthening IP rights in 
developing countries.17      

 

Some articles in this subset use empirical data to explore the impact of licensing on 
market entry.18  For example, one paper studies technology transfer by analyzing data 
related to international licensing.19  The study uses four quantitative indices to analyze 
the strength of patent rights, copyrights, trademark rights, and the effectiveness of 
enforcement measures.  It then uses firm-level data on licensing to explore the 
relationship between licensing and IP rights.  Like other articles in this subset, this study 
provides support for the proposition that there is a positive correlation between the 
strength of IP rights and international licensing of technologies.  

 

Many authors generally agree, therefore, that licensing has a positive effect on the 
economy of developing countries.20  They argue that the technology transfer that 
accompanies licensing activity can serve as a valuable catalyst to economic 
development.  As a result, licensing is generally encouraged in the literature and entities 

 
15  Hovenkamp, Herbert, Mark Janis, and Mark A. Lemley, “Anticompetitive Settlement of 

Intellectual Property Disputes,” Minnesota Law Review 87 (2003):  1719. 
 
16  Coco, R., "Antitrust Liability for Refusal to License Intellectual Property:  A Comparative 

Analysis and the International Setting," Marquette Intellectual Property Law Review 12(1) 
(2008): 1; Ong, Burton, “Building Brick Barricades and Other Barriers to Entry : Abusing a 
Dominant Position By Refusing to License Intellectual Property Rights, ”European 
Competition Law Review 26 (2005):  215. 

 
17  Park, Walter G. and Douglas Lippoldt, "International Licensing and the Strengthening of 

Intellectual Property Rights in Developing Countries During the 1990s," OECD Economic 
Studies 40 (2005):  8. 

 
18  See, e.g., id. 
 
19  Id. 
 
20  See, e.g., Basalamah, Salah, “Compulsory Licensing for Translation:  An Instrument of 

Development?” IDEA 40 (2000): 503;  Coco, R., "Antitrust Liability for Refusal to License 
Intellectual Property:  A Comparative Analysis and the International Setting," Marquette 
Intellectual Property Law Review 12(1) (2008):  1. 

 



CDIP/4/4 REV./STUDY/INF/3 
page 17 

 

 

 

 

that refuse to license their IP rights are accused of behaving in an anti-competitive 
manner.  Several articles specifically explore the imposition of antitrust liability, both in 
the United States and internationally, for a failure to license, but a consensus on the 
benefits of such proposals has not emerged.21  
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4. IP Litigation and its Effects on Market Entry 
 

A number of articles explore how the threat of IP litigation can act as a barrier to market 
entry and how the negative effects on market entry can have antitrust implications. 

 

Particularly, the literature in this subset explores the potential for abuse of IP rights to 
limit competitors from entering the market.22  Articles in this group explore how IP 

 
22  Hovenkamp, Herbert, Mark Janis, and Mark A. Lemley, “Anticompetitive Settlement of 

Intellectual Property Disputes,” Minnesota Law Review 87 (2003):  1719; Meurer, Michael 
J., “Controlling Opportunistic and Anti-competitive Intellectual Property Litigation,” Boston 
College Law Review 44 (2003):  509. 
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owners use threats of litigation to extract higher fees than otherwise negotiable and that 
consequently impose higher barriers to entry.  Authors argue that the ease of acquiring 
IP rights, the broadness of many IP assets and the unpredictability of IP litigation can 
cause IP owners to abuse the legal system.  Abuse will typically involve a rent-seeking 
party who attempts to stretch the scope of his or her rights.   

 

The literature in this section also suggests that while IP rights essentially grant their 
owners a limited monopoly, courts can control abusive cases through the strategic 
administration of judicial proceedings.23  Proposed methods of combating anti-
competitive behavior include imposition of clearer demarcations of the boundaries of IP 
rights, and using procedural methods to mitigate the harm of frivolous IP litigation.    

 

Other articles consider how many IP disputes are settled out of court in an 
anticompetitive matter.24  One article suggests that while there are often competitive 
consequences linked to the settlement of IP disputes, many of these competitive 
consequences would exist regardless of the merit of the IP rights based arguments in 
the case.25 
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IOS Press, 1998. 

 

5. Information, Communications and Technology Industries 
 

A small subset of articles focuses on how IP rights act as a barrier to market entry within 
the ICT industries.  This subset of articles is largely focused on software and information 
technology.   

 

These authors discuss the challenges of research and development financing and 
investment in the high tech industries.   Some argue that effective enforcement is critical 
to facilitating financing and note that firms in areas with better systems of enforcement of 
IP rights invest more in research and development.26  They conclude that IP rights 
enforcement in high tech industries fosters growth through financing and investments in 
research and development.   

 

Other authors note how strong IP protection of technology can be used in an 
anticompetitive way to lock in consumers and exclude competitors.27  They focus on 
how companies use such IP rights to prevent copying and interoperability with other 
products.  These authors suggest that such practices exclude competition and foster 
market power and they examine how competition law can address anti-competitive 
conduct that results from the exercise of IP rights in the context of technology. 

 

Literature: 

Ang, James S.,  Yingmei Chen and Chaopeng Wu.  "Does Enforcement of Intellectual 
Property Rights Matter?  Evidence from Financing and Investment Choices in the High 
Tech Industry."  FSU College of Law, Law, Business & Economics Paper No. 09-12. 
(2009) available at http://ssrn.com/abstract=1357045. 
 
Blevins, J.  "Death of the Revolution:  The Legal War on Competitive Broadband 
Technologies."  Yale Journal of Law & Technology 12 (2009):  85. 
 

                                                            
26  See, e.g., Blevins, J., "Death of the Revolution:  The Legal War on Competitive Broadband 

Technologies," Yale Journal of Law & Technology 12 (2009):  85. 
 
27  See, e.g., Clapperton, D. and S. G. Corones, "Locking in Customers, Locking Out 

Competitors: Anti-Circumvention Laws in Australia and Their Potential Effect on 
Competition in High Technology Markets," Melbourne University Law Review 30(3) (2006):  
657. 

 



CDIP/4/4 REV./STUDY/INF/3 
page 21 

 

 

 

 

                                                           

Bond, H. S.  "What's So Great About Nothing?  The GNU General Public License and 
the Zero-Price-Fixing Problem."  Michigan Law Review 104(3) (2005):  547. 
 
Clapperton, D. and S. G. Corones.  "Locking in Customers, Locking Out Competitors: 
Anti-Circumvention Laws in Australia and Their Potential Effect on Competition in High 
Technology Markets."  Melbourne University Law Review 30(3) (2006): 657. 
 
Hall, B., A. Link, et al. “Barriers Inhibiting Industry from Partnering with Universities: 
Evidence from the Advanced Technology Program.”  Department of Economics, Institute 
for Business and Economic Research, UC Berkeley, Department of Economics, Working 
Paper Series:  1023 (2000). 
 
Nuss, Sabine and Lydia Heller.  “Intellectual Property Rights and Intellectual Property 
Left – The Case of the Operating System Linux.”  In Intellectual Property Rights in 
Central and Eastern Europe, edited by Elmar Altvater and Kazimiera Prunskiene, 64.  
Amsterdam:  IOS Press, 1998. 
 
Waterson, Michael and Normal Ireland.  “An Auction Model of Intellectual property 
Protection: Patent Versus Copyright.”  In The Economics and Econometrics of 
Innovation edited by David Encaoua et al. Dordrecht: Kluwer Academic Publishers, 
2000.  
 
World Intellectual Property Organization.  “Symposium on Industrial Property and 
Economic and Technological Development.”  WIPO Publication No. 665(E). Geneva: 
WIPO, 1988. 
 

Xu, Bin amd Eric P. Chiang.  "Trade, Patents and International Technology Diffusion." 
Journal of International Trade & Economic Development 14(1) (2005):  115. 

 

6. Geographic Case Studies 
 

A number of articles examine how IP rights impact market entry in specific countries or 
geographical regions.  Many of these studies focus on broad geographic regions, while 
others are more narrowly focused on individual countries.  Regions with more robust 
coverage are Asia,28 Europe generally,29 and Central and Eastern Europe30 .  Many of 
the regional studies compared IP rights between high-income and developing regions. 

 
28  World Intellectual Property Organization, Intellectual Property in Asian Countries: Studies 

on Infrastructure and Economic Impact (Geneva, Switzerland:  World Intellectual Property 
Organization, 2009). 

 
29  Heimler, Alberto and Robert D. Anderson, "What Has Competition Done for Europe?  An 
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Country-specific studies explored IP rights in Egypt,31 Brazil,32 Australia,33 Argentina,34 
Japan,35 Nigeria,36 Vietnam,37 and Taiwan,38 among others.   

 

These articles focus on specific geographic regions to test theories or demonstrate 
certain themes.  Themes explored in this group include the TRIPS regime and its effects 
on developing countries, the impact of TRIPS on foreign direct investment (FDI), the role 
of IP rights in the transition of a country’s economy to a service-based economy, and 
technological advancement as a catalyst for changes in IP regimes.  

The articles related to TRIPS tend to focus on developing countries.39  These articles 
point out that while the requirements set out under TRIPS may be optimal for Western 
countries, they may not be appropriate for developing countries for both economic and 
cultural reasons.  Through specific country case studies, these articles suggest that in 
order for the promises of TRIPs to be realized in developing countries, IP laws should be 
narrowly tailored to each country based on its unique culture and characteristics.  It is 
also noted in many of these articles that Western conceptions of IP rights may not be in 
line with the cultural and political circumstances of developing countries. 40   
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Melbourne University Law Review 32(3) (2008):  980. 
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A Case Study of the Underlying Conflicts between Developing Countries, TRIPS 
Standards, and the United States," Case Western Reserve Journal of International Law 33 
(2001):  191. 

 
35  Schlicher, John W.  "Antitrust and Competition Law Limits on Licensing Practices in 

Japan." Computer & Internet Lawyer (2006). 
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Decree, 1988,” in The Law and Economic Development in the Third World, ed. P. E. 
Bondzi-Simpson, (Westport, Conn. and London: Greenwood, Praeger, 1992) 43-81. 
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Other articles use a geographic focus to explore the impact of TRIPS on foreign direct 
investment (FDI).41  Some of these articles study the interplay between TRIPS and FDI 
in the pharmaceutical industry within a specific geographic area.42  These articles 
explore how strong IP rights create a market-friendly enabling environment that will 
encourage FDI.43   For example, one article finds that strengthening IP rights has a 
positive effect on FDI and that TRIPS increases the correlation between IP rights and 
FDI.44  The article also points out, however, that while IP rights are a critical component 
of maximizing the appeal of FDI in developing countries, it is only one of many drivers. 45  
It is notable that all of these articles focus their analysis on a specific country or 
geographic region in order to draw conclusions about the overall correlation between IP 
protection and FDI.     

Another group of articles focus on the role of IP in the transformation of a country’s 
economy from a labor-based to a service-based economy.46  Specifically, these articles 
focus on how IP rights affect access to knowledge.   Authors discuss what role 
government regulation should play in ensuring access to knowledge.47  Many of these 
articles focus on how to promote access to biotechnology, copyrightable works, and 
medicines.  They discuss what actions can be taken by the governments of developing 
countries to utilize IP as a tool for development.48  Some articles also explore how 
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Climate and FDI in Developing Countries," International Business Research 3(3) (2010):  
201-209. 
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government policies can serve as a counterweight to the anti-competitive practices of 
firms.49   

 

Another subset of articles explores how technological advancement acts as a catalyst 
for changes in IP law within specific geographic regions.50  These articles note that IP 
laws tend to evolve as new technologies are introduced and create new legal 
challenges.  While one author argues that IP laws in the U.S. have historically been very 
malleable, and have generally followed the needs of institutions,51  other articles suggest 
that allowing the legal structure of a country to evolve with the economic structure may 
not be appropriate for developing countries.52   This group of authors suggests that, 
before a “critical turning point,” strengthening IP laws can actually have negative effects 
on the economic development of a country.53  They note that developing countries 
struggle to balance their obligations under TRIPS with their need to maintain IP laws 
that are liberal and flexible enough to stimulate economic development.  One author 
argues that, as a result, developing countries may enact Western style IP laws but fail to 
enforce them.54 
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7. IP Protection as a Barrier to International Trade 
 

There is a trend within the literature examining how IP rights generally impact access to 
markets through trade between two or more countries.  These publications consider the 
impact of international treaties and agreements on international trade and generally 
examine IP rights in the context of robust international trade systems.  They focus on 
multilateral and bilateral negotiations on IP rights.   

 

A group of articles explores how IP rights have influenced bilateral trade flows and 
foreign direct investment.55  They note that nations have tried to further regulate IP 
rights through bilateral regimes.  Some conclude that these regimes will have significant

 
55  Burrell, Robert and Kimberlee Weatherall, “Exporting Controversy?  Reactions to the 

Copyright Provisions of the U.S.-Australia Free Trade Agreement: Lesson for U.S. Trade 
Policy,” University of Illinois Journal of Law, Technology & Policy (2008):  259; Hicks, 
Matthew R., “Japanese-Auto Products V. BBS--A Threat to Exacerbate U.S.-Japanese 
Trade Relations?” Loyola International & Comparative Law Review 19 (1997):  479; Davis, 
Michael H. and Dana Neacsu, “Legitimacy, Globally:  The Incoherence of Free Trade 
Practice, Global Economics and their Governing Principles of Political Economy,” 
University of Missouri Kansas City Law Review 69 (2001):  733; Leaffer, Marshall A., 
“Protecting United States Intellectual Property Abroad:  Toward a New Multilateralism,” 
Iowa Law Review 76 (1991):  273. 

 



CDIP/4/4 REV./STUDY/INF/3 
page 31 

 

 

 

 

larly 
long-term economic impacts globally.  These studies are typically econometric.  Overall, 
there seems to be general consensus among scholars that bilateral treaties, particu
between the United States and various individual countries, fail to take into account 
developing countries’ needs because these countries do not offer sufficiently sizeable 
markets to warrant the time and effort of bilateral negotiations. 

 

Another trend in this group of articles focuses on regional or intra-community trade.56  
Many use the European Union as a case study.  For instance, Andreas Reindl examines 
IP cases and other developments in European competition law to examine the region’s 
pro-free trade approach in IP cases in contrast to the traditional territorial nature of IP 
rights.57 

 

Literature: 

 

Adams, Wendy A.  “Intellectual Property Infringement in Global Networks:  The 
Implications of Protection Ahead of the Curve.”  International Journal of Law & 
Technology 10 (2002): 71. 

 

Barbosa, Denis Borges.  “Slouching Towards Development in International Intellectual 
Property.”  Michigan State Law Review (2007):  71. 

 

Burrell, Robert and Kimberlee Weatherall.  “Exporting Controversy?  Reactions to the 
Copyright Provisions of the U.S.-Australia Free Trade Agreement: Lesson for U.S.  
Trade Policy.”  University of Illinois Journal of Law, Technology & Policy (2008):  259. 

 

Coco, Rita.  “Antitrust Liability for Refusal to License Intellectual Property:  A 
Comparative Analysis and the International Setting.”  Marquette Intellectual Property 
Law Review 12 (2008): 1.  

 

Coviat, Benjamin, Fabienne Orsi, et. al.  "TRIPS and the International Public Health 
Controversies: Issues and Challenges."  Industrial & Corporate Change 15(6) (2006):  
1033. 

 

Davis, Michael H. and Dana Neacsu.  “Legitimacy, Globally:  The Incoherence of Free 
Trade Practice, Global Economics and their Governing Principles of Political Economy.” 
University of Missouri Kansas City Law Review 69 (2001):  733.  

 

                                                            
56  See, e.g., Reindl, Andreas, “Intellectual Property and Intra-Community Trade,” Fordham 

International Law Journal 20 (1997):  819. 
 
57  Id. 



CDIP/4/4 REV./STUDY/INF/3 
page 32 

 

 

 

 

Dinwoodie, Graeme B. and Rochelle C. Dreyfuss, Rochelle (2004).  "TRIPS and the 
Dynamics of Intellectual Property Lawmaking."  Case Western Reserve Journal of 
International Law 36 (2004):  95. 

 

Fink, C.  “Intellectual Property Rights and U.S. and German International Transactions in 
Manufacturing Industries.”  In Intellectual Property and Development:  Lessons from 
Recent Economic Research, edited by Carsten Fink and Keith E. Maskus, 75.  New 
York:  World Bank and Oxford Univ. Press, 2005. 

 

Fink, Carsten and Carlos A. Primo Braga.  “How Stronger Protection of Intellectual 
Property Rights Affects International Trade Flows.”  In Intellectual Property and 
Development: Lessons from Recent Economic Research, edited by Carsten Fink and 
Keith E. Maskus, 19. New York: World Bank and Oxford Univ. Press, 2005. 

 

Gana, Ruth L.  “Prospects for Developing Countries under the TRIPS Agreement.” 
Vanderbilt Journal of Transnational Law 29 (1996):  735  

 

Geller, Paul Edward.  “Intellectual Property in the Global Marketplace:  Impact of TRIPS 
Dispute Settlements?”  International Law 29 (1995):  99. 

 

Gervais, Daniel J.  “Intellectual Property, Trade & Development:  The State of Play.” 
Fordham Law Review 74 (2005):  505. 

 

Gutterman, Alan S.  “The North-South Debate Regarding the Protection of Intellectual 
Property Rights.”  Wake Forest Law Review 28 (1993):  89.  

 

Hicks, Matthew R.  “Japanese-Auto Products V. BBS--A Threat to Exacerbate 
U.S.-Japanese Trade Relations?”  Loyola International & Comparative Law Review 19 
(1997):  479. 

 

Jayagovind, A.  “Regional Trade Agreements: Building Blocks or Stumbling Blocks?”  In 
Economic Analysis of Law in India;  Theory and Application, edited by P.G. Babu, et al., 
115. New Delhi:  Oxford University Press, 2010. 

 

Leaffer, Marshall A.  “Protecting United States Intellectual Property Abroad:  Toward a 
New Multilateralism.”  Iowa Law Review 76 (1991):  273. 

 

Lehman, Bruce A.  “Intellectual Property Rights as a Trade, Health and Economic 
Development Issue.”  St. John's Journal of Legal Commentary 17 (2003):  417. 

 



CDIP/4/4 REV./STUDY/INF/3 
page 33 

 

 

 

 

Naujokas, Rimvydas.  “Aspects of Industrial Property Protection in Lithuania in Entering 
the World Trade Organisation.”  In Intellectual Property Rights in Central and Eastern 
Europe, edited by Elmar Altvater and Kazimiera Prunskiene, 82. Amsterdam:  IOS 
Press, 1998. 

 

Maskus, Keith E.  “The Role of Intellectual Property Rights in Encouraging Foreign 
Direct Investment and Technology Transfer.”  In Intellectual Property and Development: 
Lessons from Recent Economic Research, edited by Carsten Fink and Keith E. Maskus, 
41. New York:  World Bank and Oxford Univ. Press, 2005. 

 

Maskus, Keith E. and Jerome H. Reichman.  “The Globalization of Private Knowledge 
Goods and the Privatization of Global Public Goods.”  Journal of International Economic 
Law 7 (2004):  279.  

 

Michaels, A.  "International Technology Transfer and TRIPS Article 66.2:  Can Global 
Administrative Law Help Least-Developed Countries Get What they Bargained for?" 
Georgetown Journal of International Law 41(1) (2009):  223. 

 

Morgan, Maxwell R.  “Medicines for the Developing World: Promoting Access and 
Innovation in the Post-TRIPS Environment.”  University of Toronto Faculty of Law 
Review 64 (2006):  45. 

 

Okediji, Ruth L.  "WIPO-WTO Relations and the Future of Global Intellectual Property 
Norms."  Netherlands Yearbook of International Law 39 (2001):  69. 

 

Reichman, J.H.  "Taking the Medicine, with Angst: An Economist's View of the TRIPS 
Agreement."  Journal of International Economic Law 4 (2001):  795. 

 

Reichman, J.H.  “Charting the Collapse of the Patent-Copyright Dichotomy: Premises for 
a Restructured Intellectual Property System.”  Cardozo Arts & Entertainment Law 
Journal 13 (1993):  475. 

 

Reichman, J.H.  “The TRIPS Component of the GATT’s Uruguay Round:  Competitive 
Prospects for Intellectual Property Owners in an Integrated World Market.”  Fordham 
Intellectual Property Media & Entertainment Law Journal 4 (1993):  171.  

 

Reindl, Andreas.  “Intellectual Property and Intra-Community Trade.”  Fordham 
International Law Journal 20 (1997):  819. 

 



CDIP/4/4 REV./STUDY/INF/3 
page 34 

 

 

 

 

Ryan, Michael P.  “Knowledge-Economy Elites, the International Law of Intellectual 
Property and Trade, and Economic Development.”  Cardozo Journal of International & 
Comparative Law 10 (2002):  271. 

 

Sherwood, Robert M.  “The TRIPS Agreement: Implications for Developing Countries.”  
IDEA 37 (1997):  491.  

 

Smid, Siemon.  “Intellectual Property Law Uniformity in the CEECs and the EU: 
Conformity Issues and an Overview.”  In Intellectual Property Rights in Central and 
Eastern Europe, edited by Elmar Altvater and Kazimiera Prunskiene, 72.  Amsterdam:  
IOS Press, 1998. 

 

Stewart, George, et al.  International Trade and Intellectual Property.  Boulder:  
Westview Press, 1994. 

 

Straus, Joseph.  “Bargaining Around the TRIPS Agreement:  The Case for Ongoing 
Public-Private Initiatives to Facilitate Worldwide Intellectual Property Transactions.”  
Duke Journal of Comparative & International Law 9 (1998):  91. 

 

Weng, Y and C. Yang.  "Intellectual Property Rights and U.S. Information Goods 
Exports:  The Role of Imitation."  Journal of Cultural Economics 33(2) (2009):  109. 

 

8. The Linkage between International IP Protection Standards and Economic 
Development 

 

There is a trend among the articles to focus generally on whether strong uniform 
international standards for IP protection will encourage innovation and economic 
development.   While this trend does not directly address market barriers, the articles 
explored closely related issues and reflect that economic development is a pre-condition 
for market access.  These articles discuss the extent to which conventions and treaties, 
such as the TRIPS Agreement, have facilitated the growth of IP rights and promoted 
economic development in the international arena.  This subset of articles is largely 
focused on the impact of these treaties on developing nations and regions, particularly 
Asia and Latin America.  The articles demonstrate that scholars remain divided about 
whether strong international standards will promote economic growth in the developing 
world.   

 

Some scholars maintain that strong IP protection, particularly as structured under the 
TRIPS Agreement, significantly benefits developing countries and promotes their 
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economic growth.58  These authors contend that implementing IP rights systems helps 
increase foreign direct investment, domestic innovation, and technology acquisition and 
transfer. They conclude that expanded IP protection has the potential for long-term 
economic development and technological innovation in developing countries, despite its 
high initial cost.  They therefore encourage developing countries to develop and/or 
strengthen their IP rights systems. 

 

The articles in support of strong uniform standards often present case studies to 
demonstrate how IP rights have already stimulated growth in particular countries.  For 
instance, one article reviews empirical data to show how IP rights have promoted 
economic growth, education, quality of life, and research and development in developed 
countries.59  Another prominent author in the area reviews empirical evidence on the 
costs and benefits of IP rights systems in facilitating economic development.60  He 
concludes that product innovation depends upon the strength of IP rights in developing 
countries.  He found a positive impact on growth, but also acknowledged that this effect 
depended on the competitiveness of countries’ economies.   

 

In contrast, other authors contend that TRIPS-level protections may actually impede 
economic growth in developing countries.61  These authors argue that it is costly for 
developing countries to fully implement TRIPS requirements because they remain poor, 
have small, undercapitalized corporations, inadequate education systems, and weak 
political institutions prone to corruption.  These articles suggest that the benefits of 
strong IP rights systems are contingent upon the implementation of the legal, economic 
and political structures associated with market liberalization and free market systems.  
These articles observe that developing countries remain skeptical of developed 
countries’ motives in promoting their Western-based versions of IP protections.  Some 
argue that developing countries’ struggle to implement international IP standards may 
harm their economic development pursuits by facilitating IP rights holders’ monopolistic 
behaviors thereby raising the costs of imitation.  These authors remain critical of the 
correlation between level of IP rights protection and economic development.  

 

A consensus does emerge, however, amongst some authors who recognize that IP 
regimes represent just one variable that might enhance economic growth in developing 
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countries.62  These authors argue that strong IP rights may be growth-enhancing when 
such rights are combined with other complementary institutional reforms.  They 
conclude that developing economies will most profit from implementing IP rights in the 
global marketplace if they establish minimum IP standards, build necessary 
infrastructure, and adopt regulatory safeguards to prevent abuses and promote free 
entry.  For instance, some authors recommend that developing countries should 
establish strong competition regimes to combat potentially anti-competitive practices, 
such as abusive licensing, monopoly pricing, unnecessary market segmentation, 
refusals to deal, excessive pricing, and territorial restraints on outputs, which might 
thwart potential gains.63  Other authors also emphasize the need for more robust 
complementary legal regimes such as corporate law and bankruptcy law.64  Most 
authors also emphasize the need for effective judicial enforcement of IP rights, including 
widely available judicial remedies, adequately resourced public administrations, and 
proper training for judges. 
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B. Patents 
 

The CLIP research team identified 206 publications that specifically examined patent 
rights as barriers to market entry.  Among these publications several specific trends 
appear in clusters of articles:  (1) patent rights scope and market entry barriers;  (2) 
corporate IP strategies and markets; (3) licensing and markets; (4)  IP litigation and its 
effects on market entry; (5) information, communications and technology industries;  (6) 
pharmaceutical industry; (7) biotechnology industry; (8) geographic case studies; (9) 
patent rights and economic development; (10) the linkage between international patent 
protection standards and economic development. 

 

1. Patent Right Scope and Market Entry Barriers 
 

A number of articles examine how the scope and breadth of patent rights act as barriers 
to market entry and affect innovation and competition in domestic industries.   

 

Most of these articles discuss the friction between patent protection and antitrust law.  
Patents confer rights to exclude others from making, using, or selling the patented 
invention for a period of time.  These rights seek to provide inventors with an incentive to 
promote innovations.  Scholars observe that patents thereby grant patent owners with a 
limited temporary monopoly.  Antitrust law, alternatively, seeks to prevent monopolies.  
Scholars propose solutions to the conflict between the two legal regimes, which they 
refer to as the  
“patent-antitrust paradox.”65  Most solutions revolve around concepts of “innovation” as 
a common denominator that may reconcile the two bodies of law.66

 

Some articles address how strong patent protection has stymied market entry and start-
up entrepreneurs.67  These authors find that commercial entities seek patents for the 
sole purpose of disadvantaging competitors, rather than to develop technology or 

 
65   See, e.g., Carrier, M. A., "Unraveling the Patent-Antitrust Paradox," University of 

Pennsylvania Law Review 150(3) (2002):  761;  Carrier, Michael A., “Resolving the 
Patent-Antitrust Paradox through Tripartite Innovation,” Vanderbilt aw Review 56 (2003):  
1047. 

 
66  Bartow, Ann, “Separating Marking Innovation from Actual Invention:  A Proposal for a New, 

Improved, Lighter, and Better-Tasting Form of Patent Protection,” Journal of Small & 
Emerging Business Law 4 (2000):   1; Landman, Lawrence B., “Competitiveness, 
Innovation Policy, and the Innovation Market Myth,” St. John's Journal of Legal 
Commentary 13 (1998): 223;  Leslie, Christopher R., “Antitrust and Patent Law as 
Component Parts of Innovation Policy,” Journal of Corporate Law 34 (2009):  1259. 

 
67  See, e.g., Beard, T. R. and D. L. Kaserman, "Patent Thickets, Cross-Licensing, and 

Antitrust," Antitrust Bulletin (2002):  345(324);  Leslie, Christopher R., “The Anticompetitive 
Effects of Unenforced Invalid Patents,” Minnesota Law Review 91 (2006):  101. 
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innovations.68  Others note that patents may be obtained to make the patent holder 
seem innovative.69  Authors observe that companies are often conflicted because patent 
disclosure rules dissuade companies from patenting their innovations while at the same 
time companies want to patent their innovations in order to strengthen their market 
positions.70  A few scholars also find that some monopolists knowingly possess invalid 
patents and represent them as valid.71  They conclude that antitrust law’s treatment of 
fraudulent invalid patents remains inadequate.  Scholars have generally reached a 
consensus that these are inefficient uses of patents and detrimental to market entry.  

 

In addition, some scholars explore how broad patent rights can suppress industry 
competition by providing certain IP rights holders with a monopoly.72  These scholars 
primarily focus on the economics of various patent and licensing arrangements and 
determine how they facilitate monopolistic behaviors.  Other articles conclude that 
patent thickets may hinder innovation and propose alternative regulations such as the 
adoption of a system of increasing renewal fees.73   

 

A number of articles examine how the expansion of patent rights has impacted 
innovation.74  Some authors note that the United States has undergone a pro-patent 
movement.  Many authors conclude that unlimited expansion of the scope of patent 
rights can impede innovation, raise barriers to entry, cause a surge in patent litigation, 
and elevate the costs of innovation associated with defense of patenting.  Others argue 
that patent protection restricts entry by forcing entrants to sufficiently differentiate their 
production technology. 

 

 
68  See supra note 66. 
 
69  See, e.g., Richards, John, “Do Overly Broad Patents Lead to Restrictions on Innovation 

and Competition?” Fordham Intellectual Property, Media & Entertainment Law Journal 15 
(2005): 947. 

 
70  Duguet, Emmanuel and Isabelle Kabla.  “Appropriation Strategy and the Motivations to 

Use the Patent System: an Econometric Analysis at the Firm Level in French 
Manufacturing.”  In The Economics and Econometrics of Innovation, edited by David 
Encaoua et al., 267. Dordrecht: Kluwer Academic Publishers, 2000. 

 
71  See, e.g., Leslie, Christopher R. “The Anticompetitive Effects of Unenforced Invalid 

Patents.” Minnesota Law Review 91 (2006):  101. 
 
72  See, e.g., Zahralddin, Rafael X. “The Effect of Broad Patent Scope on the Competitiveness 

of United States Industry.” Delaware Journal of Corporate Law 17 (1992): 949; Wirz, 
Melody. “Are Patents Really Limited to 20 Years?--A Closer Look at Pharmaceuticals.”  
Oklahoma Journal of Law & Technology 1 (2003):  5.  

 
73  See supra note 71. 
 
74  See, e.g., Richards, John, “Do Overly Broad Patents Lead to Restrictions on Innovation 

and Competition?”  Fordham Intellectual Property, Media & Entertainment Law Journal 15 
(2005):  947. 
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2. Corporate IP Strategies and Markets 
 

A few articles focus on how patent rights impact corporate business strategies in order 
to permit or restrict entry into new markets.  This subset of articles considers the role 
that patent law has in corporate mergers and joint ventures and how corporate decisions 
regarding patent rights may open or limit markets.  They also explore the value of 
patents to companies and the role of patents in shaping markets and in shaping 
corporate development strategies.  In addition, these authors consider the antitrust 
implications of joint research endeavors among competitors.  They explore how 
competitors can use patents to block new entry or stifle competition within an existing 
market. 

 

Many authors focus on the role of patent rights in the corporate strategies of start-up 
companies in their early stages.75  For instance, one study surveys 1,332 early-stage 
technology companies and explored entrepreneurs’ views of the patent system, i.e., 
whether they believe it helps or hinders their start-up endeavors, in a variety of 
industries. 76  They note high patenting motives in certain industries where companies 
seek a patent to gain competitive advantages, prevent technology copying, securing 
financing, and improving their reputation.  They also note that companies in other 
industries elect not to apply for patents because of the high application costs.     

 
75  Graham, Stuart J.H., “High Technology Entrepreneurs and the Patent System:  Results of 

the 2008 Berkley Patent Survey,” Berkeley Technology Law Journal 24 (2009):  1255; 
Langinier, Corinne, “Are Patents Strategic Barriers to Entry?” Journal of Economics and 
Business 56(5) (2004): 349; Sidak, J. Gregory, “Patent Holdup and Oligopsonistic 
Collusion in Standard-Setting Organizations,” Journal of Competition Law & Economics 
5(1) (2009):  123; Panagopoulos, Andreas and Park, In-Uck, “Patent Protection, 
Takeovers, and Startup Innovation: A Dynamic Approach,” CMPO Working Paper No. 
08/201, May 2008. available at 
http://www.bristol.ac.uk/cmpo/publications/papers/2008/wp201.pdf 
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3. Licensing and Markets      
 

A number of articles examine how licensing choices regarding patent rights can act as 
an entry barrier to a specific market sector and, in particular, how licensing can lead to 
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anticompetitive behavior.  These publications consider how exclusive rights and 
licensing can be used opportunistically to create barriers to market entry.  The majority 
of the literature in this subset focuses on the antitrust implications stemming from refusal 
to license intellectual property and explores the barriers to market entry that arise from 
patent holders that refuse to license their IP.  The interaction between licensing and 
antitrust laws in Europe and the United States are compared, as well as proposals 
intended to address the use of licensing rights to serve anticompetitive motives.      
 
Articles in this subset typically explore the potential for opportunistic abuse that stems 
from IP rights owners who refuse to license their patents.  While patent holders in the 
U.S. and Europe can typically refuse to license their rights and not be subject to antitrust 
consequences, this type of licensing behavior is inherently anticompetitive.77  Licensing 
and antitrust doctrines are complementary in that they both “have as their economic 
focal point the maximization of wealth by enabling the production of consumer goods at 
the lowest price.”78  However, they conflict in that while antitrust law sets out to prevent 
monopolies, a company that refuses to license their holdings essentially retains a legal 
monopoly over their patents.   
 
As an example, one article analyzes the European and U.S. systems, and concludes 
that while the interaction between licensing and antitrust laws largely vary on a case-by-
case basis, the European IP regime tends to take a more regulated approach to 
anticompetitive licensing behavior, while the licensing system in the United States offers 
more opportunities for patent owners to use licensing as a tool to create barriers to 
entry.79  Similarly, another author notes that in order for licensing regulations to be put 
in place to remedy anticompetitive practices, there must be “a rational connection 
between the offense and the remedy.”80  Another author examines licensing and 
competition through the use of non-exclusive patent licensees.81 
 
Another significant article explores “fair, reasonable and non-discriminatory” terms and 
conditions, known as FRAND, which is a set of guidelines that attempts to address the 
issue of anticompetitive behavior stemming from the refusal of patent owners to license 
their holdings.  FRAND is essentially a commitment to offer intellectual property rights to 

 
77   Coco, Rita, “Antitrust Liability for Refusal to License Intellectual Property: A Comparative 

Analysis and the International Setting,” Marquette Intellectual Property Law Review 12 
(2008): 1; Meyers, Thomas C., “Field-of-Use Restrictions as Procompetitive Elements in 
Patent and Know-How Licensing Agreements in the United States and the European 
Communities,” Northwestern Journal of International Law & Business 12 (1991):  364. 

78  Id. 
 
79  Marks, David H. ,“Patent Licensing and Antitrust in the United States and the European 

Economic Community,” American University Law Review 35 (1986):  963. 
 
80  Schlam, Lawrence, “Compulsory Royalty-Free Licensing as an Antitrust Remedy for Patent 

Fraud: Law, Policy and the Patent-Antitrust Interface Revisited,” Cornell Journal of Law & 
Public Policy 7 (1998):  467. 

 
81  Corgill, Dennis S., “Competitive Injury and Non-Exclusive Patent Licensees,” University of 

Pittsburgh Law Review 71 (2010):  641. 
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licensees on fair, reasonable, and non-discriminatory terms and conditions.82  The 
article notes that while many organizations are committed to FRAND licensing, “there is 
no universally agreed upon operational definition of that commitment.”  The author notes 
that absent FRAND agreements, companies with patents that are selected to be an 
industry standard (therefore making their patents essential to all other competitors in the 
industry) are put in a position to opportunistically abuse this market power.  For 
example, the company could refuse to license or charge “excessively high royalty rates.”  
The article goes on to explore several different methodologies which courts in the United 
States and Europe could follow to distinguish between behavior that is compliant and 
not complaint with FRAND.    
 
As a trend, the literature in this subset generally concludes that as long as licensing 
rights are not used by IP rights owners in an anticompetitive manner, they are generally 
acceptable. 
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Schlam, Lawrence.  “Compulsory Royalty-Free Licensing as an Antitrust Remedy for 
Patent Fraud: Law, Policy and the Patent-Antitrust Interface Revisited.”  Cornell Journal 
of Law & Public Policy 7 (1998):  467. 
 

4. IP Litigation and its Effects on Market Entry 
 
Some articles examine how the threat of patent litigation can act as a barrier to market 
entry.  The articles in this subset explore the effects of patent enforcement on economic 
growth.   
One particularly thorough study examines empirical literature about IP enforcement and 
considers how the propensity to litigate patents varies with expected benefits of 
litigation.83  The authors of this study also examine how the cost of litigation affects a 
firm’s willingness to enforce patents and how the cost of enforcement changes the 
private value of patent rights.  In addition, the article generally explores the impact of IP 
litigation on innovation. 
 
Other articles explore the anti-competitive motives behind many patent enforcement 
lawsuits, and potential remedies to this problem.  One article proposes that by restricting 
the grant of preliminary injunctions, encouraging declaratory judgment suits, and 
encouraging summary judgment for defendants, the amount of patent-based anti-
competitive litigation can be reduced.84  Similarly, another article focuses on the pre-
trial and post-trial control measures that can be used as tools of the court to weed out 
lawsuits brought with anti-competitive motives.85  Another article focuses on the tension 
between antitrust law and IP rights.  The effect of permanent injunctions on the 
competitive landscape is also explored in this subset. 86  
 
The articles in this subset generally agree that, while patent litigation on its face can be 
used for anti-competitive purposes, courts can effectively police the abuse of patent 
litigation via the use of judicial control measures. 
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5. Information, Communications and Technology Industries 
 

A few articles focus on how patent law acts as a barrier to market entry within the ICT 
industries.  Some of the articles identify the challenge of adapting patent law to new 
technologies, particularly software innovations.87  They explain that ambiguities in some 
countries’ patent regimes could hinder development and innovation, particularly as they 
debate what types of technology are patentable.  These challenges have arisen notably 
in the context of software development.  
 
Several articles debate the market impact of software patents.88  These authors explore 
whether software patents stimulate or stifle entry in the industry.  They also examine 
whether patents facilitate or delay financing.  Most authors underline the importance of 
the software industry in the economy and note how IP laws have impacted the industry’s 
success.   
 
Some articles argue that countries must make greater efforts to protect IP rights in 
software to ensure global competitiveness, particularly in attracting companies such as 
Microsoft. 89 They argue that patent protection provides software developers with 

 
87  See, e.g., Cockburn, I. M. M., "Patents, Thickets, and the Financing of Early-Stage Firms 
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incentives to invest in developing new programs because patents ensure that they can 
capture some of their software’s market value.  These articles regard patent law as 
critical for fueling software development and argue that it stimulates entry by improving 
entrants’ bargaining position vis a vis incumbents.  They maintain that patent systems 
allow new entrants to license their way into the market.  For example, one article 
discusses how US patents have revitalized the Taiwanese semiconductor industry and 
made it more globally competitive.90 
 
Others argue that software patents have been anticompetitive because they thwart 
creativity and innovation to start-up companies’ detriment.91  They suggest that software 
patents have acted as barriers to helping firms bring their software to markets in their 
early stages.  They suggest that patents increase entrants’ costs and delay their 
financing.  In particular, patent thickets raise problems for the initial acquisition of capital.  
These articles argue that start-up companies are less likely to make their products go 
public in patent thicketed areas. 
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6. Pharmaceutical Industry 
 

A number of articles focus on how patent law acts as a barrier to market entry within the 
pharmaceutical industry.  The articles focused on the pharmaceutical industry examine:  
1) the impact of generic drugs on competition, 2) the role of patent protection in medical 
innovation, 3) the problem of access to drugs, or 4) the effect of patent law changes on 
the pharmaceutical industry of specific geographic regions. 
 
One group of articles discusses how generic drugs affect competition in the 
pharmaceutical industry.  Some articles examine the effect of the U.S. Hatch-Waxman 
Act and the protection of brand name drugs as a barrier to entry.  Other articles focus on 
“pseudo-generic versions” of brand-name drugs offered by brand-name pharmaceutical 
producers,92 the effect of brand advertising prior to expiration of brand-name drugs93, 
the benefits to consumers of authorized generics94, and the antitrust implications of n
compete agreements between pharmaceutical patent holders and generic drug 
manufacturers.95  Anti-competitive tactics explored include “gaming the drug approval 
process of the FDA,” fraudulently procuring and enforcing patents, and filing frivolous 
patent infringement suits to take advantage of “stays” granted by the court. 96  Articles 
also analyze the agreements between pharmaceutical patent holders and generic drug 
manufacturers and their consequences on drug competition, health care, costs, and 
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public policy. 97  As a trend, many of the articles conclude that the Hatch-Waxman Act 
has intensified generic competition.    
 
Another group of articles examines how patent rights impact innovation and investment 
in the pharmaceutical industry.  Authors note that patents play a much more significant 
role for pharmaceutical firms than other industries due to the high costs of drug 
innovation and the low costs of imitation drugs.98  As a trend, these articles note that 
increased patent protection is positively correlated with increased investment in 
pharmaceuticals for high income countries.  However, it is also noted that in developing 
countries, an increase in the level of patent protection does not seem to lead to greater 
investment in the pharmaceutical industry.  In contrast, it can actually serve as a barrier 
to entry.99   
 
Several articles focus on the effects of patent protection on access to essential 
medicines in developing countries.100    The majority of articles in this group focus on 
both affordability and access.101 Some articles argue that the guidelines under TRIPS 
and “TRIPS-plus” regimes are too strict, and as a result, make access to medicines 
difficult for developing countries. 102  One article focuses exclusively on HIV/AIDS drugs, 
and draws the conclusion that product patent regimes encourage the introduction of 
such drugs only in developing countries with relatively equally distributed incomes.103  
Authors also note that medicines for diseases that are specific to third-world countries 
are traditionally underfunded as there is less economic incentive for firms to put R&D 
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into these sectors.  They suggest that special programs should be implemented to 
stimulate more R&D in such sectors. 104  
 
Some studies take an empirical approach by analyzing “data exclusivity” rights.105  
Others take an empirical approach by measuring royalties under licensing schemes and 
comparing them to royalties that would be realized under the ‘foregone profits’ standard 
of U.S. patent law.106  As a general trend, articles tend to focus on the challenge of 
granting patent rights under TRIPS while still keeping medicine available for developing 
countries.   
 
Finally, some articles focus on geographic regions in order to examine the effect of 
patent law changes on the pharmaceutical industries.  Countries covered include 
Turkey,107 Saudi Arabia,108 Japan,109 and Korea.110  These articles use the 
pharmaceutical industry in order to examine innovation policy generally.111  As a 
general trend, they argue that, while IP rights may serve as a catalyst for innovation in 
high income countries, in developing countries they may impede progress and 
innovation.  To achieve an optimal IP rights regime, the economic, cultural, and social 
environment of each geographic region and/or country must be considered. 
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7. Biotechnology Industry 
 

A group of articles examines the effect of patent law on innovation in the biotechnology 
industry.  These articles are generally empirical, presenting case studies and examining 
the biotechnology industry on a multinational basis.  Some examples of empirical data 
used include statistical analysis of patents112 and grant rates for patent applications.113  
 
The articles in this subset use studies of the biotechnology industry to test a number of 
theories about the role patent law plays in stimulating innovation.  One article, for 
example, examines the effect of patent rights on the growth of the agriculture industry in 
India.114  The article studies the strengthening of patent rights in the plant breeding 
industry and its effects on the growth of the agriculture industry in India.  The article 
states that patent analysis makes it possible to identify the prevalence of technology and 
its life cycle.  The article therefore concludes that patent analysis is an excellent 
indicator of research and development output, and can be used to demonstrate the 
present level of technology as well as forecast future trends. 
 
Similarly, another article explores the effect of IP rights on nine different agricultural 
biotechnology firms in seven countries (Australia, Brazil, Canada, China, European 
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Patent Office, Japan, and South Africa).115  This article draws a correlation between the 
invention type, patent application process, and the corresponding patent grant rates.  
The article finds that countries with slower approval times in the patenting process tend 
to have lower approval rates.  The study also uses empirical evidence to explore why 
there is not a significant level of technology transfer from the U.S. to other countries.   

 
Another article explores the role of patent portfolios in the commercialization of 
biotechnology.116  The study examines how to build a patent portfolio that will aid in the 
commercialization of biotechnologies.  The author argues that a well-crafted patent 
portfolio is a cornerstone for a firm’s development strategy.  The article suggests that an 
optimized patent portfolio of many distinct (but related) patents can enable a firm to 
maximize the scale and diversity of IP protection.  The article also explores the various 
routes to commercialization that a biotechnology firm can pursue.   The significance of 
research-based alliances, exclusive licensing schemes, and the role of designing patent 
portfolios with the goal of attracting venture capital funding are also explored.   
While all of the articles in this subset generally explore the effect of patent rights on 
innovation, they universally conclude that a narrowly tailored IP rights regime is critical 
to encouraging innovation in the biotechnology sector. 
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8. Geographic Case Studies 
 
A number of articles examine how patent rights impact market entry in specific countries 
or geographical regions.  CLIP identified two types of geographic case studies:  1) 
empirical analysis of a specific country’s economy using patent data, or 2) non-empirical 
studies of the patent systems in specific countries or regions. 
 
Most notably, many articles in this subset provide an empirical analysis of the economy 
of specific countries or geographic regions using patent data.  These articles use patent 
and financial data from specific countries (e.g. Taiwan,117 Germany,118 U.S.119) to draw 
conclusions about the correlation between patent protection and economic performance.  
A variety of variables are used to make these determinations.  Some examples of patent 
variables include number of patents, length of patent protection, IPC-classes, family 
size, backward and forward citations, and data from patent reforms.  Examples of 
economic variables used include the Fama-French value and data illustrating the short 
term and long term profitability of companies.  
 
One study investigated whether companies with “higher quality” patents had more 
successful initial public offerings (IPOs) than those with “lower quality” patents. 120  
Another study explores the correlation between increasing the length of patent 
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protection and the number of patents acquired. 121  Another article uses U.S. patent data 
to analyze the technology industries of Korea and Taiwan. 122  This study drew a 
distinction between the larger, more diversified firms of Korea and the more agile and 
specialized firms of Taiwan.  By using U.S. patent data, the study concluded that even 
between developed countries like Korea and Taiwan, IP rights are not one-size-fits-all.  
Depending on variables like the organizational structure of large corporations, patent 
regimes should be customized for each country to ensure the strongest economic 
performance.  Another paper examines the effects of patent protection on technology 
transfer by analyzing patent licensing contracts of Japanese firms.  U.S. Patent data has 
also been used to create a “portrait of innovation” of the high tech sector of a country.123  
While empirical data relating to patents has been used in various contexts in a variety of 
articles, it is generally acknowledged that modifying the IP regime of a country has wide 
ranging economic implications.   
 
Of the non-empirical studies, twelve studies focused on the effects of patent rights in 
specific countries.  Countries covered include Japan,124 South Korea,125 India,126 
China,127 Sweden,128 and the United States.129  These studies explored themes of 
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technological development, economic and sociological development, and barriers to 
entry.  
  
Of the non-empirical studies, six studies focused on the effects of patent rights in 
specific regions.  Regions covered include Africa,130 Indiana (U.S.),131 Europe,132 the 
Caribbean,133 and the Pacific.134  The regionally focused articles primarily explored 
themes of innovation and development and market effects.   
 
Several articles explored the effects of TRIPS on developing countries.  A common topic 
is the trade-off between providing IP protection for medicine and controlling access to 
medicine.  The scope of IP protection afforded to pharmaceuticals also has an effect on 
the state of competition between pharmaceutical companies based in developing 
countries, and their multinational counterparts.135   
 
Many articles explore the state of patent law in certain geographic regions.  Those that 
focus on developing regions tend to address the conflict between developed countries 
positions on IP rights and the economic and cultural positions of rural and developing 
communities.  Another phenomenon that is commonly explored is the effect of IP on the 
competitiveness of developing countries.  Articles address issues such as anti-
competitive behavior and exclusionary practices.  Overall, the articles suggest that 
strong IP protection has a net positive effect on the economies of developed countries, 
while serving as an impediment to the economies of developing countries. 
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9. The Linkage between International Patent Protection Standards and 
Economic Development 

 

There is a small trend in the empirical literature analyzing the impact on innovation, 
research and development, economic growth, and the rate of patent filings from global 
harmonization of patent standards embodied in treaties and trade agreements.  In 
particular, these articles examine how the global patent system has impacted 
developing countries and the rate of patent filings.  
 
The articles focus on the effects of international institutions and conventions that have 
emerged to harmonize international IP rights among nations. A few of these studies 
particularly focus on the pharmaceutical industry, chiefly drug and medical device 
patents.  Some authors suggest that TRIPS compliance is likely to increase prices of 
vital medicines that developing countries need.  They further suggest that domestic 
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pharmaceutical firms will suffer and jobs will be lost.  Some scholars suggest ways to 
refine the WTO Dispute System to ensure successful resolutions of IP disputes. 
 
 
Literature: 
 
Frankel, Susy.  “WTO Application of ‘the Customary Rules of Interpretation of Public 
International Law’ to Intellectual Property.”  Virginia Journal of International Law 46 
(2006): 365.  
 
Gupta, Rishi.  “TRIPS Compliance: Dealing with the Consequences of Drug Patents in 
India.”  Houston Journal of International Law 26 (2004):  599. 
 
Khan, B. Zorina and Kenneth L. Sokoloff.  “Historical Perspectives on Patent Systems in 
Economic Development.”  In The Development Agenda: Global Intellectual Property and 
Developing Countries, edited by Neil Weinstock Netanel, 215.  New York:  Oxford 
University Press, 2009. 
 
Kirchanski, Stefan.  “Protection of U.S. Patent Rights in Developing Countries:  U.S. 
Efforts to Enforce Pharmaceutical Patents in Thailand.”  Loyola International & 
Comparative Law Journal 16 (1994):  569. 
 
Lévêque, Francoise and Yann Meniere.  "Patents and Innovation:  Friends or Foes?"  
Berkeley Center for Law & Technology, Law and Technology Scholarship Series (March 
22, 2007) available at http://www.escholarship.org/uc/item/2w8605xg. 
 
Nguyen, Christian H.  “A Unitary ASEAN Patent Law in the Aftermath of TRIPS.” Pacific 
Rim Law & Policy 8 (1999):  453. 
 
Phan, Nhat D.  “Leveling the Playing Field: Harmonization of Antitrust Guidelines for 
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Developing Countries, edited by Neil Weinstock Netanel, 191. New York:  Oxford 
University Press, 2009. 
 

10. Patent Rights and Economic Development 
 
These publications discuss how patent rights aid or impair economic development in 
developing nations and regions.  While this trend does not directly address market 
barriers, the articles explore closely related issues and reflect that economic 
development is a pre-condition for market access. 
 
Some publications present empirical studies of the impact of patent protection on 
innovation, economic growth, and industrial competitiveness.  As an illustration, one 
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particularly comprehensive study indicates that as patent strength increases the level of 
domestic patent filings in developing countries decreases.136 The study also found that 
patent strength did not significantly impact research and development in developing 
countries.  In addition, it noted a positive relationship between patent strength and 
domestic patent filings in developed countries.  Another study empirically analyzes the 
macroeconomic effects of the patent system within an endogenous growth model 
focused on new product development.137  The author concludes that patents do protect 
innovators and optimal patent lifetime should be finite. 
 
Other publications offer comparative or historical analyses of patent protection, tracing 
the evolution of patent policies in various developed regions and examining their impact 
on economic development.138  For instance, one particularly robust study examines 
shifts in the strength of patent protection across sixty countries over a 150-year 
period.139  The article concludes that strengthening patent protection had the most 
positive effects in areas that are well-developed but had initially weak protections.  Other 
studies similarly verify that in wealthier developed countries, patent protection positively 
correlates with total factor productivity and economic growth rates.   
 
Some studies use alternative economic analytical models to decipher the relationship 
between patent protection and economic development.  As an illustration, one 
publication advocates a quality-ladder model to analyze the impact of patent policy on 
growth and inequality.140   Using this approach, the article concludes that strengthening 
patent rights increases economic growth by stimulating spending on research and 
development and income inequality by raising the return on assets.  Likewise, other 
studies adopt alternative analytical frameworks to determine how WTO and international 
IP regimes have impacted the economic development of developing countries.141   
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Protection on Economic Growth: An Extension," Journal of Economic Development 24(1) 
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141  See, e.g., Cameron, R. F., Patent Protection in Relation to World Economic Development 

(Cambridge, Mass.); Condon, Bradly and Tapen Sinha, “Global Diseases, Global Patents 
and Differential Treatment in WTO Law: Criteria for Suspending Patent Obligations in 
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Some of these articles also focus on pharmaceutical patents and developing countries’ 
access to medicines and other pharmaceutical products to meet their health needs. 142 
They explore these concerns in light of major health epidemics, which have further 
intensified a broader debate over the appropriate balance between the interests of 
patent holders and the medical needs of developing countries.  These articles typically 
argue that TRIPS should be amended or reinterpreted to provide greater assistance to 
users of patented pharmaceuticals.  
 
Some empirical articles focus on particular case studies.  For instance, one study 
evaluates the impact of patent protection on pharmaceutical innovation in 26 countries 
that established pharmaceutical patent laws from 1978 through 2002.143  It concludes 
that national patent protection alone does not stimulate domestic growth or innovation.  
The article finds that there is an optimal level of IP rights regulation above which further 
strength reduces innovative activities. 
 
A few articles examine how the administration and procedures of patent offices in 
developing countries impact economic development. 144 They address how patent 
offices as administrative bodies play an important role in economic development by 
administering existing patent standards.  These patent offices have become integrated 
into a global system of robust patent lawmaking and administration.  Some articles note 
that patent offices of developing countries are more likely to grant pharmaceutical 
patents, which further limits availability of vital medicines for their citizens.  The articles 
do not, however, examine what role antitrust agencies should play in intellectual 
property and competition policy. 
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C. Copyright 
 
The CLIP research team identified 34 publications that examined copyright and issues 
of market entry.  These articles revealed clusters that reflected trends in:  (1) copyright 
scope and market entry;  (2) IP litigation and its effects on market entry;  (3) information, 
communications and technologies industries;  (4) geographic case studies;  
(5) IP protection as an international trade barrier. 
 

1. Copyright Scope and Market Entry Barriers 
 

The CLIP team identified one article which examines how copyright law can act as an 
entry barrier to specific market sectors.  The article notes that the policies behind 
competition law and copyright are similar in that they both “promote innovation and 
competition for the benefit of consumers.”  The author points out that while copyright 
confers a limited legal monopoly, the rights granted are “rarely coextensive with 
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economic dominance.”  It is noted that copyright law has largely been shaped by 
business needs.  Subsequently, copyright law and competition law generally work well 
as complementary drivers to promote innovation and competition.   
 
Literature: 
 
Lim, Daryl.  “Copyright Under Siege:  An Economic Analysis of the Essential Facilities 
Doctrine and the Compulsory Licensing of Copyrighted Works.”  Albany Law Journal of 
Science & Technology 17 (2007):  481. 
 

2. IP Litigation and its Effects on Market Entry 
 

Several articles examine how the threat of copyright litigation can act as a barrier to 
market entry.  Articles in this subset explore the themes of software piracy and its effect 
on developing countries,145 the fair use doctrine as a tool to increase access to 
knowledge,146 and the role of the European Court of Justice (ECJ) on the development 
of copyright law in Europe.147 
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Dreier, Thomas.  “The Role of the ECJ for the Development of Copyright in the 
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Kopczynski, M.  "Robin Hood Versus the Bullies: Software Piracy and Developing 
Countries."  Rutgers Computer & Technology Law Journal 33(2) (2007):  299. 
 
Rogers, Douglas L.  “Increasing Access to Knowledge Through Fair Use - Analyzing the 
Google Litigation to Unleash Developing Countries.”  Tulane Journal of Technology & 
Intellectual Property 10 (2007):  1. 
 

3. Information, Communications and Technology Industries 
 

A small subset of articles focus on how copyright acts as a barrier to market entry within 
the ICT industries.  These publications examine issues related to software, system 
compatibility and digital music. 
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These articles explore how strong copyright protection regimes affect the software 
industry. 148  Some authors contend that strong copyright protections for software 
impacts start-up companies in developing economies.  They suggest that copyright 
protection can act as a barrier to start-up companies in less developed countries.  Other 
articles explore the impact of IP rights on open source industries and free software.149  
They discuss the costs and benefits for market entry and competitiveness in the 
software industry. 
Some articles discuss the problem of software piracy and its relation to variations in 
levels of IP protection across countries.150  They found that developed economies tend 
to have stronger copyright regimes and lower piracy rates compared to less developed 
countries.  They note the impact of cultural differences, i.e., piracy rates are higher in 
less developed countries that emphasize collectivist cultures and have lower level IP 
protections. 
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4. Geographic Case Studies 
 

A number of articles examine how copyright regimes impact market entry in specific 
countries or geographical regions.  For example, studies in this subset examine the 
copyright systems in China,151 Eastern Europe,152 Thailand,153 and Vietnam.154  As a 
trend, the majority of the articles in this subset explore the topics of economic 
development and/or ICT.  Other topics explored include the cultural implications of 
enforcing U.S. Copyrights abroad, software piracy, and the music industry in developing 
countries.   
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Some articles explore the economic contribution of copyright based industries.  For 
example, one article uses empirical data to show that copyright-based industries 
accounted for 5.7% GDP and 5.8% of national employment in Singapore.155  The author 
notes, however, that while copyright regimes have an arguably positive effect on 
Singapore’s economic development, adopting the identical set of copyright laws to 
developing countries may not have the same beneficial effects.  It is generally agreed 
that there is a positive correlation between copyright protection and economic 
development in high income countries, but the correlation is not so clear when examined 
in the scope of third world and developing countries.156   
 
There are also a number of articles that explore the effects of copyright regimes on 
developing countries from the context of cultural, economic, and political perspectives.  
Many of these articles use case studies and empirical data from countries like China, 
Vietnam, and Thailand.157  One article, for example, examines the challenges that a 
country like China faces when enforcing Western notions of property rights which may 
conflict with its traditions and political history.158  Some authors argue that while many 
countries have officially adopted the IP rights from TRIPS, copyright protections are not 
enforced in practice.159  The result is that while illegal copies of music CDs and 
computer software are technically illegal, sales are still rampant in many developing 
countries.   
 
Other articles use the model of the software industry to examine whether developing 
countries should adopt a strong or weak IP regime.  Particularly, articles analyze the 
impact of IP protection on the corporate strategy of technology companies when 
entering a developing country market.  One such case study examined the different 
corporate strategies of Microsoft (a company whose business model depends on 
revenues derived from copyright protection) and Linux (an open source alternative) 
when considering the Chinese market.160  Another article argued for China to redefine 
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copyright infringement rules to create a more friendly legal environment for technology 
companies.161 
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5. IP Protection as a Barrier to International Trade 
 

A smaller subset of articles examines how copyright can act as a barrier to trade 
between two or more countries.  These publications consider the impact of international 
treaties, such as TRIPS and the Berne Convention, on international trade.  Some 
authors call for repeal or major reform of the current international treaties.162  Many of 
these articles focus on Asia or other particular areas or case studies.163 Some of these 
articles discuss the difficulties that countries face in protecting copyrights abroad, 
particularly in the area of software piracy.164  Other authors contend that copyright-
related capital positively impacts international trade.  They find that the harmonization of 

 
162 See, e.g., Story, Alan, “Burn Berne:  Why the Leading International Copyright Convention 

Must Be Repealed,” Houston Law Review 40 (2003):  763. 
163 Simpson, Amy E., “Copyright Law and Software Regulations in the People’s Republic of 

China:  Have the Chinese Pirates Affected World Trade?”  North Carolina Journal of 
International Law & Com Regulation 20 (1995):  575; O'Neill III, Thomas N., “Thai 
Copyright Law, Economic Development and International Trade,” New York University 
Journal of International Law & Policy 24 (1992):  1131. 

 
164 See, e.g., Kopczynski, M., "Robin Hood Versus the Bullies:  Software Piracy and 

Developing Countries," Rutgers Computer & Technology Law Journal 33(2) (2007):  299. 
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copyright policies among countries has positively influenced bilateral trade in core 
copyright industries. 
 
Literature: 
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Kopczynski, M.  "Robin Hood Versus the Bullies:  Software Piracy and Developing 
Countries."  Rutgers Computer & Technology Law Journal 33(2) (2007):  299. 
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O'Neill III, Thomas N.  “Thai Copyright Law, Economic Development and International 
Trade.”  New York University Journal of International Law & Policy 24 (1992):  1131. 
 
Simpson, Amy E.  “Copyright Law and Software Regulations in the People’s Republic of 
China:  Have the Chinese Pirates Affected World Trade?”  North Carolina Journal of 
International Law & Com Regulation 20 (1995):  575. 
 
Story, Alan.  “Burn Berne:  Why the Leading International Copyright Convention Must Be 
Repealed.”  Houston Law Review 40 (2003):  763. 
 

D. Trademark      
 

The CLIP research team identified approximately 23 publications that specifically 
examine trademark rights as barriers to market entry.  While this sample was small, a 
few trends did appear.  These articles revealed three clusters:  (1) trademark rights 
scope and market entry barriers;  (2) geographic case studies;  and (3) IP protection as 
a barrier to international trade.  
 

1. Trademark Rights Scope and Market Entry Barriers 
 

This small subset of articles examines how the scope of trademark protection acts as a 
barrier to market entry.165  Specifically, these articles focus on how trademark protection 

                                                            
165 See, e.g., Lunney, Jr, Glynn S., “Trademark Monopolies,” Emory Law Journal 48 (1999):  

367; McClure, Daniel M., “Trademarks and Competition:  The Recent History,” SPG Law & 
Contemporary Problems 59 (1996):  13; Rose, Simone A., “Will Atlas Shrug?  Dilution 
Protection for ‘Famous’ Trademarks: Anti-Competitive ‘Monopoly’ or Earned ‘Property’ 
Right?” Florida Law Review 47 (1995):  653.  
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impacts competition. They also address the relationship between trademark and 
antitrust law and conclude that tensions sometimes arise between the two legal regimes.   
Older articles emphasize the anticompetitive power of trademark rights.166  These 
authors recognize that trademark law provides owners with the exclusive right to use a 
name to identify their goods and exclude their competitors.  They posited that a 
trademark could give one producer an unfair advantage because of its attractiveness or 
memorability and emphasize that extensive promotion could create barriers to entry of 
new firms.  They suggest that trademark rights provide their holders with monopolistic 
abilities by enabling them to engage in tying arrangements, territorial divisions, and price 
discrimination.  They recognize, however, that Congress attempted to counteract this 
monopolistic potential by providing trademark infringers with a defense that the 
trademark holder had used the mark for monopolistic purposes. 
 
More recent articles observe that courts are now willing to protect trademarks on the 
theory that they promote economic efficiency.167  Most have retreated from the view 
that trademarks are inherently anticompetitive.  Instead, they embrace the virtues of 
trademark rights and their role in the economy as property. They argue that trademarks 
provide consumers with a convenient and essential means for distinguishing between 
competing goods in the marketplace.168   These studies underline the informational 
advantages that trademarks offer consumers.  They emphasize that marks convey 
otherwise unavailable information concerning products that is material to consumers’ 
purchasing decisions.  They generally recognize that the goals of antitrust and 
trademark law are therefore compatible. 
However, some authors continue to remain critical of trademark protection, arguing that 
trademark rights confer inappropriate monopolistic power.169  They argue that trademark 
has value independent of informing customers because competitors must expend 
resources to develop an alternative mark that consumers will recognize as a competitive 
substitute.170  They find that imitations have become imperfect substitutes for the 
original mark as protection increases.  For instance, one author suggests that the natu
and extent of goodwill associated with the trademark’s indication of its holders’ 
reputation significantly affects the competitiveness of markets.171  This scholar ar
that established reputation represents a formidable barrier to entry and calls others to 
more closely scrutinize the expansion of trademark rights expansion in order to mainta
a productive balance between the legitimate ambitions of individual traders and the 
public interest in dynamic mar
 
Literature: 

                                                            
166 Smith, Edward C., “Trademarks and Antitrust:  The Misuse Defense Under Section 

33(B)(7) of the Lanham Act,” Harvard Journal of Law & Public Policy 4 (1981):  161. 
 
167 See, e.g., McClure, Daniel M., “Trademarks and Competition:  The Recent History,” SPG 

Law & Contemporary Problems 59 (1996):  13.  
 
168  Lunney, Jr, Glynn S., “Trademark Monopolies,” Emory Law Journal 48 (1999):  367. 
 
169  Id. 
 
170  Id. 
 
171  Van Caenegem, W., "Striking a Balance between Protecting Commercial Reputation and Promoting 

Competition," Australian Law Journal 77 (2003):  598. 
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2. Geographic Case Studies 
 

A few articles examine how trademark law impacts market entry in specific countries or 
geographical regions.  For example, studies in this subset examine the trademark 
systems in Chile172 and the European Union.173 
Literature: 
 
Cunningham, M.A.  “A Complementary Existence:  An Economic Assessment of the 
Trademark and Competition Law Interface in the European Community.”  Tulane 
European & Civil Law 10 (1995):  141. 
 
Szwaja, Janusz.  “The Co-ordination of Polish Product Symbol Rights with EU Norms.”  
In Intellectual Property Rights in Central and Eastern Europe, edited by Elmar Altvater 
and Kazimiera Prunskiene, 126. Amsterdam:  IOS Press, 1998. 
 
Velasco, Rodrigo.  “Piracy and Protection: International Trademarks under the New 
Chilean Industrial Property Law.” Trademark Reporter 82 (1992):  593. 
 
Zhou, Jessica Jiong.  “Trademark Law & Enforcement in China:  A Transnational 
Perspective.”  Wisconsin International Law Journal 20 (2002):  415. 
 

3. IP Protection as a Barrier to International Trade 
 
This small subset of articles examines how trademark can act as a barrier to trade 
between two or more countries.  These publications consider the impact of international 
treaties, such as TRIPS, on international trade. 
 
Some argue that international legal regimes fail to adequately protect trademark rights.  
For instance, one author suggests that international regimes fail to effectively prevent 
theft of unregistered foreign marks.174  Specifically, if a domestic producer 
misappropriates a foreigner’s unregistered trademark, then the theft will have 
anticompetitive effects by preventing the foreign producer from entering or using its 
mark in the domestic market.  This author examines how the Paris Convention regime 
facilitated the emergence of barriers to entry for trademarks originating abroad and then 
explores how the WTO, NAFTA, and EU have improved protections but nevertheless left 
foreign trademarks exposed to misappropriation.  The author eventually concludes that 
the requirement that an unregistered foreign mark must be well known in the domestic 
market for it to be protected should be abandoned in favor of an “awareness of foreign 

                                                            
172 Velasco, Rodrigo, “Piracy and Protection:  International Trademarks Under the New 

Chilean Industrial Property Law,” Trademark Reporter 82 (1992):  593. 
 

173  Cunningham, M.A., “A Complementary Existence: An Economic Assessment of the 
Trademark and Competition Law Interface in the European Community,” Tulane European 
& Civil Law 10 (1995):  141. 

 
174  Fulkerson, Beth, “Theft by Territorialism: A Case for Revising TRIPS to Protect Trademarks from 

National Market Foreclosure,” Michigan Journal of International Law 17 (1996): 801. 
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use” rule.  Other articles similarly called for greater international coordination to 
harmonize trademark rights.175 

 
Some authors also explore the globalization of trademark law and focus on multilateral 
developments including the evolution of major treaties such as the Madrid Protocol and 
the Trademark Law Treaty.176  They discuss how regional developments have 
expanded trademark protection globally.  Generally, they viewed the progressive 
harmonization of trademark law favorably and argued that it would ultimately benefit 
both trademark owners and consumers.   
 
However, there seems to be few articles exploring whether trademark law leads to unfair 
competition internationally, particularly in less developed countries.  One recent article 
dealt with how legal protection favors famous marks of global monopolists and describes 
the negative impact on competition and local business as “coca-colanization.”177  This 
author suggests that developing countries must envision new strategies and a conscious 
policy that helps create and value local identities.  She suggested that such a goal would 
require developing countries to re-imagine the purposes of trademark law and strike a 
better balance between enforcement and local market necessities.    
 
Literature: 
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Trademarks from National Market Foreclosure.”  Michigan Journal of International Law 
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Tan, Ashley.  “Google Adwords:  Trademark Infringer or Trade Liberalizer?”  Michigan 
Telecommunications Technology Law Review 16 (2010):  473. 
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(2004): 173. 
 

E. Trade Secret 
 

                                                            
175  Tan, Ashley, “Google Adwords:  Trademark Infringer or Trade Liberalizer?”  Michigan 

Telecommunications Technology Law Review 16 (2010):  473. 
 

176 See, e.g., Leaffer, Marshall A.,  “The New World of International Trademark Law,” 
Marquette Intellectual Property Law Review 2 (1998):  1.  
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Marketing Game,” George Washington International Law Review 40 (2008):  123.  
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The CLIP research team identified only 8 publications that specifically examine trade 
secret law as a barrier to market entry.   While this sample was small, one trend did 
appear. 
These articles focus on how trade secret impacts competition and innovation.  Some 
articles suggest that broad trade secret protections can hinder innovation and the growth 
of industries.178  They are primarily concerned with non-compete agreements.  They 
also find tension in the relationship between trade secret and antitrust la
 
The existing scholarship is very recent, i.e. undertaken within the last decade, and 
scant.  Scholars’ discussion of trade secret law has generally been part of the wider 
debate on overbroad IP rules in general.  Although many of these studies are 
comprehensive and illuminating, there is a general lack of research specifically focusing 
on trade secret, particularly empirical studies.  
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III. RECOMMENDATIONS   
 
Because there is very limited truly empirical research on the effects of IP on market 
entry, a research program designed to address this gap in the literature would generate 
valuable resources for policy makers.   Set forth below are several recommendations for 
areas where empirical research would be beneficial as well as recommendations for 
specific studies that would make important contributions to the literature and the policy 
debate. 
 

A. Empirical Research Generally 
 

The research trends that CLIP identified drew largely on non-empirical or semi-empirical 
studies.  Yet, policy debates in these areas would be informed by deeper empirical 
study.   CLIP also found that the literature did not explicitly refer to IP “as a barrier to 
entry,” but rather addressed issues that did indeed affect market entry.    
 
Research that seeks to more clearly articulate rights and practices as “barriers to entry” 
in the context of particular conflicts would be useful.  Specifically, a set of six empirical 
studies to analyze and demonstrate the following would be extremely valuable:   

(1) the effects of IP on international trade;  

(2) the effects of IP licensing on market entry in relation to specific market sectors;  

(3) the effects of broadly defined IP rights on market entry in relation to specific 
market sectors; 

(4) the effects of corporate IP strategies on market entry;  

(5) the impact of IP rights on start-up entrepreneurs;  and 

(6) the administration of IP rights in specific industries, notably the pharmaceutical 
industry and patent office administration.   

Each of these proposed studies would benefit from primary research through 
questionnaires addressed to industry that would seek to elicit data on actual business 
practices and perceptions.  The studies might also be focused on ICT industries 
because of their critical importance and connection to the various types of IP rights. 
 
CLIP also noted that research on the relationship between IP and economic 
development was essentially doctrinal and that the literature seemed to assume that a 
minimum level of development was a pre-condition to market entry concerns.   A study 
to explore the minimum levels of development before IP rights implicate barriers to entry 
would be informative.  This study might focus on a particular geographic region such as 
Asia Pacific. 
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B. Copyright Research Focused on the Information, Communications and 
Technology Industries 

 
The research on copyright protection and market entry was very limited.  As the 
information economy continues to grow, copyright law will become more important for 
economic development.  Therefore, additional empirical research about copyright law 
generally and, as previously noted, the ICT industries specifically could assist 
developing countries create IP protection strategies that would help them strengthen 
their positions in this new global market.   
 

C. Trademark Law and the Impact of Branding on Market Entry 
 
Some compelling research addresses how trademark law and branding can function as 
a barrier to market entry.  Additional work in this area could be beneficial for developing 
countries.  Specifically, research that identifies the types of brands that relate to 
economic development (e.g. industrial goods brands, fashion brands, etc.) and how 
these brands affect the development of markets in emerging economies.  
 
Since the literature on trademark also lacked important attention to licensing and 
competition, empirical examinations of the relationships between trademark protection, 
licensing practices and unfair competition would be of great value. 
 

D. Trade Secret Law and Market Entry 
 

Very little attention has been paid to the effects of trade secret law on market entry.   
Empirical research examining market sectors and geographical areas would make an 
important contribution to the literature.  
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